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WITNESS: DAR-OTP-P-0671

1 International Criminal Court
2 Trial Chamber I
3 Situation: Darfur, Sudan
4 In the case of The Prosecutor v. Ali Muhammad Ali Abd-Al-Rahman
5  ("Ali Kushayb") - ICC-02/05-01/20
6  Presiding Judge Joanna Korner, Judge Reine Alapini-Gansou and
7 Judge Althea Violet Alexis-Windsor
8  Trial Hearing - Courtroom 1
9  Wednesday, 16 November 2022
10 (The hearing starts in open session at 9.30 a.m.)
11 THE COURT USHER: [9:30:58] All rise.
12 The International Criminal Court is now in session.
13 Please be seated.
14 PRESIDING JUDGE KORNER: [9:31:17] Yes, good morning, all.
15 Can we call the case, please.
16 THE COURT OFFICER: [9:31:21] Good morning, Madam President. Good
17 morning, your Honours.
18  This is the situation in Darfur, Sudan, in the case of The Prosecutor versus
19  Ali Muhammad Ali Abd-Al-Rahman, case reference ICC-02/05-01/20.
20  And for the record, we are in open session.
21  PRESIDING JUDGE KORNER: [9:31:37] Thank you. Yes.
22 Appearances for the Prosecution.
23 MR NICHOLLS: [9:31:41] Good morning, your Honours. Good morning,
24 everybody in the courtroom. Julian Nicholls with Alison Whitford, Diana Saba and

25  Claire Sabatini. Thank you.

16.11.2022 Page 1



|CC-02/05-01/20-T-099-Red2-ENG CT RCL WT 16-11-2022 2/84 T —+GG-02/05-03/20-1-099-Red-ENG-CIAWI—16-11-2022-2/34T
Pursuant to the Trial Chamber I’s Conduct of proceedings, |CC-02/05-01/20-478, dated 4 October 2021, the public reclassified and lesser redacted version of this
transcript isfiled in the case.

Trial Hearing (Open Session) 1CC-02/05-01/20
WITNESS: DAR-OTP-P-0671

1 PRESIDING JUDGE KORNER: [9:31:50] Yes, Defence.
2 MRLAUCCI: [9:31:54] Good morning, your Honours. Good morning, colleagues.
3 Good morning, Mr Witness.
4 Mr Ali Muhammad Ali Abd-Al-Rahman is present in the courtroom this morning and
5 I am with Mr Mohammad El Rahi, assistant evidence reviewer; my colleague,
6 lain Edwards; and myself Cyril Laucci, counsel.
7  PRESIDING JUDGE KORNER: [9:32:11] Yes, thank you.
8  Just to let you know, Mr Laucci, your email was forwarded to us. Iwon't say you
9  know your Presiding Judge rather well, but I think after a few months you do.
10 Yes, finally, victims.
11 MR SHAH: [9:32:27] Good morning, Madam President, your Honours. Good
12 morning, colleagues. The victims, same appearances as yesterday.
13 Ms von Wistinghausen will be joining us shortly as well. Thank you.
14 PRESIDING JUDGE KORNER: [9:32:41] Thank you very much.
15 Yes. And finally, good morning to you, sir. Can you hear and understand me?
16  WITNESS: DAR-OTP-P-0671 (On former oath)
17 (The witness speaks Arabic)
18  (The witness gives evidence via video link)
19 THE WITNESS: [9:32:50](Interpretation) Yes, I hear you. Good morning.
20  PRESIDING JUDGE KORNER: [9:32:54] Mr Laucci, on behalf of the Defence, is now
21  going to ask you some questions.
22 Again, if I can remind you, you've done very well so far, to keep your answers as
23 short as possible so that interpretation doesn't get too difficult.
24 Right. Mr Laucci.

25  MRLAUCCL [9:33:16] Thank you, Madam President.
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1 QUESTIONED BY MR LAUCCI:
2 Q. [9:33:18] Good morning, Mr Witness. Well, we met through the screen
3 sometime last week. My name is Cyril Laucci and I will proceed to your
4 cross-examination for the Defence.
5 Iwill start -- I will need to start by asking some personal information to the witness,
6  so if that can be done in private session.
7  PRESIDING JUDGE KORNER: [9:33:42] Yes, private session.
8  (Private session at 9.33 a.m.)
9 THE COURT OFFICER: [9:33:56] We're in private session, Madam President.
10  (Redacted)
11 (Redacted)
12 (Redacted)
13 (Redacted)
14  (Redacted)
15 (Redacted)
16 (Redacted)
17  (Redacted)
18  (Redacted)
19 (Redacted)
20  (Redacted)
21 (Redacted)
22 (Redacted)
23 (Redacted)
24 (Redacted)

25  (Redacted)
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13 Page redacted — Private session
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19
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25

16.11.2022 Page 4



|CC-02/05-01/20-T-099-Red2-ENG CT RCL WT 16-11-2022 5/84 T —+GG-02/05-03/20--099-Red-ENG-CFAWI16-11-2022-5/84F
Pursuant to the Trial Chamber I’s Conduct of proceedings, |CC-02/05-01/20-478, dated 4 October 2021, the public reclassified and lesser redacted version of this
transcript isfiled in the case.

Trial Hearing (Private Session) 1CC-02/05-01/20
WITNESS: DAR-OTP-P-0671

10
11
12
13 Page redacted — Private session
14
15
16
17
18
19
20
21
22
23
24

25

16.11.2022 Page 5



|CC-02/05-01/20-T-099-Red2-ENG CT RCL WT 16-11-2022 6/84 T —+GG-02/05-03/20--099-Red-ENG-CIAWI—16-11-2022-6/84F
Pursuant to the Trial Chamber I’s Conduct of proceedings, |CC-02/05-01/20-478, dated 4 October 2021, the public reclassified and lesser redacted version of this
transcript isfiled in the case.

Trial Hearing (Private Session) 1CC-02/05-01/20
WITNESS: DAR-OTP-P-0671

10
11
12
13 Page redacted — Private session
14
15
16
17
18
19
20
21
22
23
24

25

16.11.2022 Page 6



|CC-02/05-01/20-T-099-Red2-ENG CT RCL WT 16-11-2022 7/84 T —+GG-02/05-03/20-1-099-Red-ENG-CFAWI—16-11-20227/84F
Pursuant to the Trial Chamber I’s Conduct of proceedings, |CC-02/05-01/20-478, dated 4 October 2021, the public reclassified and lesser redacted version of this
transcript isfiled in the case.

Trial Hearing (Private Session) 1CC-02/05-01/20
WITNESS: DAR-OTP-P-0671

10
11
12
13 Page redacted — Private session
14
15
16
17
18
19
20
21
22
23
24

25

16.11.2022 Page 7



|CC-02/05-01/20-T-099-Red2-ENG CT RCL WT 16-11-2022 8/84 T —+GG-02/05-03/20-1-099-Red-ENG-CIAWI—16-11-2022-8/84F
Pursuant to the Trial Chamber I’s Conduct of proceedings, |CC-02/05-01/20-478, dated 4 October 2021, the public reclassified and lesser redacted version of this
transcript isfiled in the case.

Trial Hearing (Private Session) 1CC-02/05-01/20
WITNESS: DAR-OTP-P-0671

10
11
12
13 Page redacted — Private session
14
15
16
17
18
19
20
21
22
23
24

25

16.11.2022 Page 8



|CC-02/05-01/20-T-099-Red2-ENG CT RCL WT 16-11-2022 9/84 T —+GG-02/05-03/20--099-Red-ENG-CFAWI—16-11-2022-0/84F
Pursuant to the Trial Chamber I’s Conduct of proceedings, |CC-02/05-01/20-478, dated 4 October 2021, the public reclassified and lesser redacted version of this
transcript isfiled in the case.

Trial Hearing (Private Session) 1CC-02/05-01/20
WITNESS: DAR-OTP-P-0671

10
11
12
13 Page redacted — Private session
14
15
16
17
18
19
20
21
22
23
24

25

16.11.2022 Page 9



|CC-02/05-01/20-T-099-Red2-ENG CT RCL WT 16-11-2022 10/84 T

—66-02/05-04/20-F-099-Red-ENG-CHWH16-11-2022 10/84F

Pursuant to the Trial Chamber I’s Conduct of proceedings, |CC-02/05-01/20-478, dated 4 October 2021, the public reclassified and lesser redacted version of this
transcript isfiled in the case.

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Trial Hearing

WITNESS: DAR-OTP-P-0671

(Redacted)
(Redacted)
(Redacted)
(Redacted)
(Redacted)
(Redacted)
(Redacted)
(Redacted)
(Redacted)
(Redacted)
(Redacted)
(Redacted)
(Redacted)
(Redacted)
(Redacted)
(Redacted)
(Redacted)
(Redacted)
(Redacted)
(Redacted)
(Redacted)
(Redacted)

(Redacted)

(Open session at 9.57 a.m.)

THE COURT OFFICER:

16.11.2022

(Private Session)

ICC-02/05-01/20

[9:57:48] We're back in open session, Madam President.
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1 MRLAUCCI: [9:57:52]
2 Q. [9:57:52] Mr Witness, we are back in open session, so the public can hear you. I
3 will stop asking you information about your -- your personal background. My next
4  topic that I will start now is the Janjaweed.
5 You say that you -- you heard for the first time about people called the Janjaweed in
6  the years 2000 to 2003. Over that period, 2000 to 2003, did you often hear about
7  the Janjaweed?
8 A. [9:58:44] Between the years 2000 and 2003, they were called the bandits and they
9  used to go from a village to the other and loot these villages. So they were called
10 the bandits.
11 Q. [9:59:05] Did you hear that these bandits belonged to any regular military corps?
12 A, [9:59:29] No. Back at that time when we heard about the bandits looting
13 the village and the villagers, they were people who had weapons, they had horses,
14 they had camels and they used to go and loot villages. Sometimes they used to go
15  and steal the cattle and the goats and the livestock in general. They used to attack
16  villages and steal the livestock.
17 Q. [10:00:06] Over that period did the Janjaweed wear uniforms?
18 A. [10:00:15] No. At that point of time the Janjaweed didn't have any specific
19 uniform, but they used to wear normal clothing. And they had turbans that they
20 used to cover their faces as well.
21 Q. [10:00:37] Were there Janjaweed in (Redacted) or its area, or were they coming from
22 outside?
23 A, [10:00:59] No, we didn't have any Janjaweed in (Redacted). They usually came from
24 outside.

25 Q. [10:01:10] Prior to November 2003, did you hear at any point of formal
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1 organisation of the Janjaweed or their incorporation into a regular military corps?
2 A, [10:01:39] No. At thattime I -- we didn't have radio or TV, we didn't have any
3 kind of media outlets to let us know about this.
4 Q. [10:02:01] So as far as you know, and I really insist on that, as far as you know,
5  the so-called Janjaweed remained the same informal group of bandits on horses and
6  camels throughout the events you describe, at least until November 2003, right?
7 A, [10:02:42] Yes.
8 Q. [10:02:51] You say that (Redacted) was initially attacked by the Janjaweed, right?
9 A, [10:03:02] Yes.
10  MS WHITFORD: [10:03:04] I apologise for interrupting, if we could just avoid
11 mentioning the name of the village in public session, that would be preferable.
12 Thank you.
13 MR LAUCCI: [10:03:15] Thank you, colleague.
14 Q. [10:03:17] From now on, Mr Witness, I will speak about your village and you
15 will understand what I'm talking about.
16  Did they -- did the Janjaweed meet any resistance in your village?
17 A.  [10:03:43] No. The villagers at that time didn't have any way to resist, they
18  were just attacked directly.
19 Q. [10:03:52] But at some point you describe that the Janjaweed withdrew and that
20  two aircrafts came and shelled your village; is that correct?
21 A, [10:04:12] Yes.
22 Q. [10:04:14] Do you know why the Janjaweed withdrew if they were meeting no
23 resistance?
24 A. [10:04:28] They -- usually when they attack a village, the Janjaweed, when they

25  attack a village, the villagers start escaping, running away. And when we got out of
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1 the village, and after a short time, well, we didn't see the Janjaweed. But after a short
2 time, we saw the aircrafts shelling the village. That's why I said that the Janjaweed
3 withdrew, because I didn't see any of them.
4 Q. [10:05:23] Clarification, do you mean you did not see them at the moment in
5  time when the village was shelled; is that what you say?
6 A. [10:05:44] Definitely not in the same numbers that came to attack the village at
7  the beginning. We saw a few of them scattered. That's why I thought that they
8  withdraw.
9 Q. [10:05:59] And do you confirm that the two aircrafts were helicopters?
10 A, [10:06:14] At that time I really didn't know the difference between the different
11 aircrafts. Iwasshown a picture or a group of pictures for aircrafts and I pointed at
12 one of them, but I don't know the difference between aircrafts.
13 Q. [10:06:40] Yes, precisely. And actually the shape of the aircraft that you
14 pointed at is what we call a helicopter. SoI--Imove ahead.
15 Did that -- in your perception, did these helicopters belong to
16  the Sudanese Armed Forces?
17 A.  [10:07:16] I think so. Well, I can't confirm that the Janjaweed didn't have
18  aircrafts, but at that time I believed that the aircraft belonged to the government, to
19  thestate. And it was camouflaged, the same colour as the military uniform.
20 Q. [10:07:51] Thank you. So if I summarise this attack on your village, is
21  the description that I'm going to make accurate: Was it a joint attack by a group of
22 about 100 Janjaweed, supported by two aircrafts from the Sudanese Armed Forces; is
23 that -- does that describe what you saw?
24 A, [10:08:28] Yes.

25 Q. [10:08:38] Thank you. Imove to the next chapter and last chapter of my
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1 cross-examination, which is the person you call Ali Kushayb.
2 The first time you saw the person you call Ali Kushayb was in Deleig on Friday,

3 5March 2004, when your father and brother were arrested; is that correct?

4 A. [10:09:12] Yes, correct.

5 Q. [10:09:15] You never met him before?

6 A. [10:09:22] Yes.

7 Q. [10:09:25] You did not even hear this name before that date; is that correct?

8 A. [10:09:35] Yes.

9 Q. [10:09:38] And you know this name because you heard a soldier addressing that

10 person with that name outside your house; is that correct?

11 A, [10:10:01] Yes.

12 Q. [10:10:11] At paragraph 32 of your statement, you say that you heard a soldier
13 say something similar to, "Your honour Ali Kushayb where do you want us to put

14  these", talking about prisoners; is that correct?

15 A, [10:10:44] Yes.

16 Q. [10:10:46] When you say "something similar”, what -- what do you mean? Did
17  the soldier say precisely these words, or maybe something else?

18 A. [10:11:15] He said something that meant this, because sometimes they use words
19 thatI didn't understand much, but that's what I understood from what he said.

20 Q. [10:11:29] But the name Ali Kushayb, which you had never heard before in your
21  life, you are positively sure you heard it on that day, right?

22 A, [10:11:41] Yes.

23 Q. [10:11:43] When this happened, your brother was shouting, the members of

24 your family were screaming and crying around you; is that the situation?

25 A, [10:12:01] Yes.
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1 Q. [10:12:05] Were you yourself screaming or crying as well?
2 A [10:12:13] Yes.
3 Q. [10:12:16] So how could you hear what the soldier was saying, and especially
4 this name that you had never heard before?
5 A.  [10:12:40] When they tied my father and my brother, I was right at the doorstep.
6 Iwas trying to defend them, but my mother said, "No, don't do that, because your
7 older brother tried to defend your father and he was taken. They will take all of you
8 *ifyoudoso. Sojustbe patient and don't do anything." So I stood at the doorstep
9  andIheard everything.
10 Q. [10:13:15] When you say they -- the soldier addressed that person as
11 "Your honour Ali Kushayb", could you please say in Arabic the words that stand for
12 your honour.
13 A, [10:13:49] I don't understand the question.
14 Q. [10:13:52] I mean, you say the soldier called that man "Your honour
15 Ali Kushayb". Can you say in Arabic what he said precisely when he called him
16  "Your honour Ali Kushayb".
17 A.  [10:14:27] * Siyadetak Ali Kushayb. This is the Arabic phrase that he used,
18 " *Siyadetak where shall I put those people".
19 Q. [10:14:41] Thank you. And you say you were standing on the doorstep, so you
20  were not hiding?
21 A, [10:15:12] Yes, I was -- I was there. [ wasn't far at all and I saw everything with
22 myowneyes. Isaw how they tied my father. And the distance between the door
23 and the vehicle, it wasn't far at all, so I heard everything that they were saying there.
24 Q. [10:15:34] So you were not hiding, were you?

25 A.  [10:15:53] I wanted to defend my father and my brother, but my mother stopped
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1 me. Thehouse was just like a hut, made of straws. So even if you're standing
2 inside, you can see everything that's happening outside.
3 Q. [10:16:18] Are you then telling us that you were inside the house?
4 A, [10:16:31] Yes.
5 Q. [10:16:38] So you were not on the doorstep, were you?
6 A. [10:16:51] I was -- I was at the doorstep, but to the inside of the house, but I'm
7 also describing that the house was just made of straw. So even if I am right behind
8  the door, I can see what's happening and hear what's happening. I can see what's
9  happening outside.
10  (Counsel confer)
11 MR LAUCCI: [10:17:35]
12 Q. [10:17:35] Thank you, Mr Witness.
13 And indeed you were hiding inside because, at that time, you were 17 years old, you
14 were fully grown up, you were only two years younger than your brother. And if
15 the soldiers had seen you, you would have been arrested, wouldn't you?
16 A. [10:18:23] They tried to arrest me. But my mother told me, "Stop. Don't fight
17 with them, because they will take you away just like they have taken your brother
18 and father." She is the one who made me stop.
19 Q. [10:18:49] Okay. So you -- you wanted to -- to react and protect your father and
20  brother, and your mother stopped and told you, "Stay inside, do nothing, or you will
21  bearrested." It's not that the soldiers themselves tried to arrest you, right?
22 A.  [10:19:14] Yes.
23 Q. [10:19:17] Fine. Mr Witness, I tell you that, because you were standing inside,
24 because of all the shouts and cries that were at that moment, you could not hear what

25  the soldier said, and even less so this name that you would have heard for the first
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1 time. Do you agree?
2 A, [10:20:09] When they tied my father and my brother, we were screaming, but
3 *then they shouted at us and ordered us to be quiet. And we went quiet. So at that
4  moment when I heard the soldier speaking to the other man, we were all quiet, and
5  that's why I heard what was said.
6 Q. [10:20:35] I tell you that there was no man called Ali Kushayb when your father
7  and brother was arrested. Do you agree?
8  PRESIDING JUDGE KORNER: [10:20:45] I think -- I don't think you can put that,
9 canyou, Mr Laucci? You can't assert as a fact that no one called Ali Kushayb was
10  there.
11 MR LAUCCI: [10:20:56] Okay.
12 Q. [10:20:57] You could not hear anybody being called "Ali Kushayb" on that day?
13 PRESIDING JUDGE KORNER: [10:21:06] He's dealt with that. I mean, you've put
14 that part of your case.
15 MRLAUCCI: [10:21:15]
16 Q. [10:21:16] Talking about this man that you say -- you say you saw, Ali Kushayb,
17 you describe him as wearing a military camouflage pattern uniform with a military
18  hat.
19 Iam at paragraph 36 of the statement.
20  Was this uniform the same as the uniform that the soldiers accompanying him when
21  your father and brother were arrested?
22 A, [10:22:06] Yes, it is the same uniform, but some of the soldiers had a slightly
23 different uniform. But it was a green -- it was a green uniform. The military
24 uniform that they all wear.

25 Q. [10:22:34] And it was a full uniform, not a partial one, right?
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1 A, [10:22:42] Yes, yes.
2 Q. [10:23:01] So does that mean that these people wearing full uniforms were not
3 Janjaweed?
4 A, [10:23:16] Yes, yes.
5 Q. [10:23:18] Do you know to which corps they belonged? Was it
6  the Sudanese Armed Forces or another one?
7 A, [10:23:38] I think they belonged to the Sudanese Armed Forces.
8 Q. [10:23:45] Thank you.
9  Can we have on the screen - can be shown to the public - the document
10  DAR-D31-00000007, which is the tab 2 in the Defence binder.
11 If we can zoom on the image, please.
12 PRESIDING JUDGE KORNER: [10:24:22] I'm assuming this is only in for
13 the purposes of the uniform, Mr Laucci.
14  MRLAUCCI: [10:24:26] Precisely.
15 PRESIDING JUDGE KORNER: [10:24:28] Right.
16 MRLAUCCI: [10:24:28] Not an individual to -- to identify on this picture.
17 Q. [10:24:34] Mr Witness, is that the kind of uniform that -- first of all, do you see
18  that picture on the screen?
19 A.  [10:24:49] Yes, I can see it.
20 Q. [10:24:50] And is that the same uniform as the one the soldiers who arrested
21  your father and brother were wearing?
22 A, [10:25:05] Yes.
23 Q. [10:25:08] Thank you. This uniform in the picture is the uniform of
24 the Popular Defence Forces, so can we reasonably conclude that the person who

25  arrested your father and brother belonged to the Popular Defence Forces?
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1 PRESIDING JUDGE KORNER: [10:25:36](Microphone not activated) Actually, I see
2 Ms Whitford on her feet. I think -- I think the highest that he can put it is -- is that
3 he'sidentified -- he's identified -- (Overlapping speakers)
4  THE WITNESS: [10:25:55](Interpretation) I am not sure. I'm not sure if these were
5  Popular Defence Forces or not.
6  PRESIDING JUDGE KORNER: [10:25:59] Well, you've got the answer.
7  MRLAUCCI: [10:26:03] Fair enough. Fair enough.
8 Q. [10:26:05] Thank you, Mr Witness.
9  We can remove the image on the screen.
10 And so the man you call Ali Kushayb was wearing the same uniform, so whatever
11 this uniform is, he must have formed part of the same military corps as the other,
12 right?
13 A, [10:26:31] Yes, yes.
14 Q. [10:26:36] And you say that you saw again the man you call Ali Kushayb three
15 or four times on Deleig market throughout the remainder of 2004. Do you
16  remember when that was exactly?
17 I'm at paragraph 59.
18 A. [10:27:23]Ican't -- I can't remember exactly the month. But he used to come to
19  Deleig regularly.
20 Q. [10:27:28] Was it throughout the year of 2004?
21 A. [10:27:44] I think so. I think it was 2004, 2005, but he used to come to
22 the market of Deleig many times.
23 Q. [10:27:54] Okay. And if I suggest to you that the man you call Ali Kushayb
24 actually left Wadi Salih around March/April 2004 and was placed in house arrest in

25  Khartoum for at least the rest of the year --
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1 PRESIDING JUDGE KORNER: [10:28:18] Sorry. I'm not at all clear what you're
2 putting. Because if you're putting that the man who you called Ali Kushayb was
3 in--in--in house arrest, are you putting it that that's your client?
4 MRLAUCCIL: [10:28:37] No, I'm referring to evidence that has been presented before
5  this Court by other witnesses about what happened to Ali Kushayb after March 2004.
6  PRESIDING JUDGE KORNER: [10:28:50] Well, I thought it was said to be your
7  client who was elsewhere, the pharmacist from Garsila.
8 MRLAUCCI: [10:28:58] I'm not talking at all about my client at this point. This is
9  evidence that we have before this Court.
10 MR NICHOLLS: [10:29:08] Cite, please.
11 PRESIDING JUDGE KORNER: [10:29:09] Yeah. Well, I don't think -- well,
12 Mr Laucdi, in any event, we've already been through this. You can put to him that
13 he's mistaken, but you can't put to him what other people may or may not have said.
14  MRLAUCCIL: [10:29:21] Okay. Okay, I move on.
15 Q. [10:29:23] Mr Witness, when did you learn that the person you call Ali Kushayb
16  was indicted by the International Criminal Court?
17 A.  [10:29:56] When I heard that Ali Kushayb was indicted, I think it was in 2009
18  when the general prosecutor issued a decision to arrest al-Bashir and to add some
19  other people to him. He issued arrest warrants.
20 Q. [10:30:30] This must have been big news for you, wasn't it?
21 A, [10:30:40] Yes.
22 Q. [10:30:41] Did you see coverage in the media?
23 A. [10:30:57] Back at that time there was no media, sufficient media for us to hear
24  thisnews. But might have -- might have heard it in Bindisi.

25 Q. [10:31:10] And did that make --
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1  THE INTERPRETER: [10:31:13] Correction from the Arabic booth: Heard it on
2 the BBC.
3  MRLAUCCI: [10:31:20]
4 Q. [10:31:20] And did that make you hope that Ali Kushayb would be one day
5  arrested and transferred to the Court?
6 A. [10:31:37] Yes. When I heard the news I was happy, because we were refugees
7  back then.
8 Q. [10:31:49] And in your asylum application dated January 2016 you make no
9  mention of the man you call Ali Kushayb, right?
10 A. [10:32:04] Yes.
11 Q. [10:32:18] Would not the mention of this name have been an important element
12 strengthening your application?
13 A.  [10:32:41] When I came to (Redacted), one of the refugees or displaced persons
14  talked to me about this and he told me that I should not give much importance to
15  the people who died and what happened in general in Sudan, but I had to talk about
16  what happened to me directly. And this is why I didn't mention Ali Kushayb.
17 Q. [10:33:13] Thank you. And please, Mr Witness, do not mention
18  the -- the countries where -- where you went -- where you went to, please. I'm
19  almost done with my cross-examination.
20  And, actually, to be safer, I will ask the last questions in private session, one, two,
21 minutes maximum.
22 PRESIDING JUDGE KORNER: [10:33:39] Yes, private session.
23 (Private session at 10.33 a.m.)
24  THE COURT OFFICER: [10:33:53] We're in private session, Madam President.

25  (Redacted)
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10
11
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14 Page redacted — Private session
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22
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1  (Redacted)
2 (Redacted)
3 (Redacted)
4  (Redacted)
5 (Redacted)
6 (Redacted)
7  (Redacted)
8  (Redacted)
9  (Redacted)
10 (Open session at 10.38 a.m.)
11 THE COURT OFFICER: [10:38:56] We're back in open session, Madam President.
12 MR LAUCCI: [10:39:00]
13 Q. [10:39:00] To conclude, Mr Witness, I put to you that, as you actually said in
14 your screening note of July 2017, when your father and brother were allegedly
15 arrested in Deleig, you were hiding in your house in order to avoid being taken, and
16  thatitis the reason why you never saw the man you call Ali Kushayb.
17 A.  [10:39:53] Back at the time I didn't trust the people who were calling me.
18  Ididn't trust that they were coming to meet me and I -- I wouldn't trust them much to
19 tell them my story, so I was only giving them parts of my stories.
20 However, when they came and I met them face to face, I -- this is when I started
21  giving the real stories.
22 Q. [10:40:22] I read from your screening note.
23 That's -- the ERN is DAR-OTP-0210-0077 at page 0079. If we can have it on
24 the screen, if that's possible.

25  Which tab? Tab 3 in the Defence binder. Of course, not for the public. Can we

16.11.2022 Page 23



|CC-02/05-01/20-T-099-Red2-ENG CT RCL WT 16-11-2022 24/84 T —HGG-02/05-0120--099-Red-ENG-CTWI—16-11-2022 24/84-F
Pursuant to the Trial Chamber I’s Conduct of proceedings, |CC-02/05-01/20-478, dated 4 October 2021, the public reclassified and lesser redacted version of this
transcript isfiled in the case.

Trial Hearing (Open Session) 1CC-02/05-01/20
WITNESS: DAR-OTP-P-0585

1 scroll down a little bit, please. Yes. It's written there, describing the scene of
2 the arrest of your father and brother: "DAR-OTP-P-0671 hid in another room in his
3 house and avoided being taken."
4 Is that what you said during your screening interview?
5 PRESIDING JUDGE KORNER: [10:41:46] I think you ought to read the next sentence
6 aswell
7 MRLAUCCI: [10:41:51]
8 Q. [10:41:51] "During the arrest, he heard the Arabs mention the name
9  Ali Kushayb."
10 Is that what you said in your screening interview?
11 MS WHITFORD: [10:42:04] Your Honour, out of fairness to the witness, at
12 paragraph 64 of his statement, which is in evidence, this point is clarified already by
13 the witness.
14 MRLAUCCI: [10:42:29] May we have the answer of the witness, please.
15  PRESIDING JUDGE KORNER: [10:42:40] I mean, he said all this as well. I mean,
16  you've got it there, Mr Laucci.
17  MRLAUCCL [10:42:59]
18 Q. [10:42:59] Mr Witness --
19  So, Mr Witness, with that description of what you said in your screening note, you
20  say -- you just said that at that point in time you did not trust those talking to you
21  from the Office of the Prosecutor. Is it after that that you realised that becoming
22 awitness may help you in your asylum request, to get it -- to get a positive response?
23 A, [10:43:49] Yes.
24 Q. [10:43:52] Okay. So, Mr Witness, I thus conclude that you added the mention

25  of Ali Kushayb to your story in order to become a witness before this Court and in
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1 order to get asylum as a result of being a witness.
2 A, [10:44:22] I did not understand the question.
3 Q. [10:44:26] Mr Witness, I say that you added the mention of Ali Kushayb to your
4  story in order to become a witness before this Court and in the hope that this would
5 help in your asylum application.
6  PRESIDING JUDGE KORNER: [10:44:48] In other words, sir, that you are not
7  telling -- you are not telling the truth when you say somebody called the man
8  Ali Kushayb.
9 THE WITNESS: [10:45:07](Interpretation) No. I mean that when the people of
10  the Court came to me (Redacted), if I give them the information I would not be able to
11 return to my country. So in my mind, I thought that I could not return to my
12 country if I say -- give them all this information. And I came here in order to give
13 you the truth. But, in my head, I wanted to see if this could help me get the asylum.
14 MR LAUCCI: [10:45:54]
15 Q. [10:45:54] Did you intend to go back to your country?
16 A. [10:46:07] Honestly, currently I don't want that. Ilived for a while (Redacted),
17 and I did not want to return.
18 Q. [10:46:19] Thank you. Thank you, Mr Witness.
19 That completes my cross-examination, Madam President.
20  PRESIDING JUDGE KORNER: [10:46:25] Thank you, Mr Laucci.
21  Yes, any re-examination, Ms Whitford?
22 MS WHITFORD: [10:46:30] Briefly, your Honour.
23 QUESTIONED BY MS WHITFORD:
24 Q. [10:46:36] Mr Witness, I would just like to clarify with you an answer that you

25  gave to Mr Laucci during his questioning.
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1 Andin fact it's -- it's the very last part of his questioning in relation to the information

2 you gave to the Office of the Prosecutor and your thought that giving this statement

3 to the Office of the Prosecutor may assist in your asylum claim.

4 My question is this: The information that you gave to the Office of the Prosecutor in

5  your statement about Ali Kushayb, is that information true?

6 A. [10:47:29] Yes, it's true.

7~ MS WHITFORD: [10:47:34] No further questions, your Honour.

8  PRESIDING JUDGE KORNER: [10:47:37] Very penetrating, Ms Whitford.

9 Yes. Allright.
10  Sir, that concludes your evidence in this case. As I said to you when your evidence
11  started yesterday, the evidence of people such as yourselves, even if not everything is
12 accepted, is important and helps the Trial Chamber when it has to make a decision
13 about the case. And so we do thank you and that, as I say, concludes your evidence.
14  Yes, we can cut the ...
15  (The witness is excused)
16  PRESIDING JUDGE KORNER: [10:48:41] I'm just going to wait for the disconnection
17 and then I want to discuss the question of witnesses which I raised at the beginning of
18  this week.
19 Right. Now, Mr Nicholls, the present state of affairs is not satisfactory. I think
20  the first and most important I'll come to, I suppose, connected issues, is the fact that at
21 the moment, although this Court is due to sit until 9 December I think it is, the Friday,
22 9th, we've not been given any witnesses beyond the end of this month, so we'd like to
23 know what the situation is, please.
24 MR NICHOLLS: [10:49:39] Thank you, your Honour.

25  TI've already updated my colleagues informally yesterday during the lunch break.
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1  The situation, as I think I said when this block started, was that we were solid with
2 our witness calling order through Witness 868. That remains the case, with one
3 exception, that I will note.
4 The remaining witnesses, 926, 131 and 987 that we had listed for this block, admitting,
5  conceding that that does not get us through November 9, but we are not going to be
6  able to call those witnesses. 1-- we will not be able to call those witnesses this block.
7  Ican, for -- depending on the level of -- depending on the level of detail you wish me
8  togointo, I may --
9  PRESIDING JUDGE KORNER: [10:50:39] Just a moment, just run that past me again.
10  MRNICHOLLS: [10:50:44] All right. Well, first off --
11 PRESIDING JUDGE KORNER: [10:50:45] Which are the ones you say you cannot
12 call?
13 MR NICHOLLS: [10:50:47] The last three we have listed in our email.
14 PRESIDING JUDGE KORNER: [10:50:52] That's 926, 1 --
15 MR NICHOLLS: [10:50:55] 131 and 987.
16  PRESIDING JUDGE KORNER: [10:50:58] You're saying you're not calling them?
17 MR NICHOLLS: [10:51:02] No, not in this block, your Honour.
18  PRESIDING JUDGE KORNER: [10:51:04] Right. You are going to have to give an
19  explanation, Mr Nicholls, if necessary in private session.
20 MR NICHOLLS: [10:51:09] All right. TI'll go as far as I can in public, and then if you
21  have additional questions I may need to go and request private session.
22 131, the main issue is travel documents. We were on the phone with the state where
23 heresides yesterday, on behalf of VWS, to try to have that passport expedited.
24 And--

25  PRESIDING JUDGE KORNER: [10:51:42] All right, pausing there. This is one of

16.11.2022 Page 27



|CC-02/05-01/20-T-099-Red2-ENG CT RCL WT 16-11-2022 28/84 T —HGG-02/05-0120--099-Red-ENG-CTWI—16-11-202228/84-F
Pursuant to the Trial Chamber I’s Conduct of proceedings, |CC-02/05-01/20-478, dated 4 October 2021, the public reclassified and lesser redacted version of this
transcript isfiled in the case.

Trial Hearing (Open Session) 1CC-02/05-01/20
WITNESS: DAR-OTP-P-0585

1 the problems that we've been informed about, that you do not give VWS sufficient
2 time to get public -- to get travel documents organised.
3 Why has this witness's travel documents not been organised well in advance?
4 MR NICHOLLS: [10:52:08] Well, your Honours, first off, formally it is VWS's job to
5 gettravel documents. We are in close contact with them and often we take that on if
6  we think we can help.
7  With this witness, the attempts for him to get his travel documents have been ongoing,
8  through our coordination with him, through September, last September. He has
9 applied, he made a mistake on his online application, it bounced back to him.
10 The state where he is is saying that there are months long waits for passports.
11 We -- we informed the VWS at least, but usually before we send out the list of our
12 witnesses to the Chamber and the parties, and we always give VWS on our list
13 over -- 30 days or more, which is the amount of time that we -- that is agreed to get
14  the witness here with their visas and so on. We meet with the VWS once a week, our
15  team and their team, and we speak with them constantly.
16  What occasionally happens is when a witness drops out and we no longer have
17 alarge pool of witnesses to draw from, we will see if we can bring forward a witness.
18  That's when there may be less time. But what we have been trying to do, and
19  imploring with VWS, is that all the witnesses that we have listed to call, going back
20  months now that we're into the case, but get them their visas and travel documents.
21 Now, this particular witness, as I say, the cooperation has not been great from
22 the witness. This is not the most important thing in his life, this trial. But we have
23 stepped in and contacted the state to try to expedite it. We do not think he will be
24  able to get his passport.

25  PRESIDING JUDGE KORNER: [10:54:16] Why does he -- why does the witness need
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1 apassport, as opposed to -- I mean, if he hasn't, because he's somebody who's
2 claiming asylum or has still not had his status resolved, why can't he be given
3 atemporary travel document, which most states are prepared to issue?
4 MR NICHOLLS: [10:54:37] Well, that's what we are -- that's what we are trying to do
5 isto get any travel document - I shouldn't say passport - any travel document from
6  this particular state. They have told us yesterday that if he goes with -- now with
7  aletter from the OTP - or, it's actually from VWS - and applies again, they will try to
8 expediteit. ButI--I'm telling the Chamber I don't think that is going to come
9  through in time.
10  This witness has been scheduled for some time, it's not a last minute addition.
11 PRESIDING JUDGE KORNER: [10:55:16] No. Well, that's -- that's what [ mean.
12 And as you say, all of this started last September. Efforts should have been made -- I
13 mean, I see he's a viva voce witness as well, and quite a substantial one.
14 MR NICHOLLS: [10:55:34] Yes. Imean, what I can say is that we -- we put
15 the notice that this witness needed to come. I'm holding an email from 31 October
16  listing that witness, 131, for testifying 25 to 28 November. And --
17 PRESIDING JUDGE KORNER: [10:55:50] Well that's not -- that's not 30 days in
18 advance, is it?
19 MR NICHOLLS: [10:55:56] No, your Honour. You're right. But there -- there is
20  one, I believe, earlier. I'm sorry. (Microphone not activated)
21  THE INTERPRETER: Microphone, please.
22 MR NICHOLLS: [10:56:07] We have been in coordination with the VWS on this and
23 trying to get this expedited. Idon't know how much more I cansay. Alll can say
24 is that we have been discussing this particular witness with them, trying to explore

25  the AVL possibility, even though the witness has expressed his desire to testify in
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1 person.
2 PRESIDING JUDGE KORNER: [10:56:37] Well that -- that is, I'm afraid to say, not
3 the witness's choice. Itis -- and if it can be done by AVL from where he now resides,
4 then that is what should happen.
5 MRNICHOLLS: [10:56:51] Yeah, I agree. And we -- we told -- we are, again,
6  struggling with this witness's cooperation. We were told that the 30 days would
7  be -- that they could not set up an AVL in time. We discussed that with the state
8 later -- yesterday. We've been trying to contact the person in the state that we need
9  to, the focal point, for some days and are trying to expedite that, that video link as
10 well
11 PRESIDING JUDGE KORNER: [10:57:25] Mr Laucci -- sorry, Mr Nicholls.
12 MRLAUCCI: [10:57:27] Yes, actually, I stood up, but it was to say almost the same
13 thing as you said, Madam President. And if that can help my colleagues in
14 the Office of the Prosecutor, I mean, we all know that the Court has the capacity to
15 deliver travel documents and that witnesses appearing before this Court are not
16  subject to travel restrictions. So I know by experience that this is something that
17  the -- the Registry has been extremely reluctant to use so far. But, I mean, if that can
18  save the -- the -- and allow us to move forward, I think they should accept to use that
19  prerogative that is expressly provided in the agreement on the privilege and
20  immunity of the Court.
21 PRESIDING JUDGE KORNER: [10:58:14] I --  wasn't aware of that, Mr Laucci. 1
22 know you've got experience of -- of what's possible.
23 Mr Nicholls, I think we're going to adjourn now, but this is not good enough. It
24  reallyisn't. For a number of reasons. First of all, the times that we are able to sit,

25  because of the competing trials, have been set well in advance.
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1 Second, it's really important that we do not waste the time allocated, the Court
2 resources. And the fact that the accused is in custody. And as you've made clear,
3 the Prosecution case is drawing towards an end. We cannot simply end the evidence,
4  from what you're saying, before Christmas, it will be the end of next week. No, even
5 earlier. What's the date next week?
6 MRNICHOLLS: [10:59:11] It will be -- I'm being blunt, your Honour. I think it will
7  be basically a week from today. And I misspoke, sorry, it was 7 October, that email.
8 Iwaslooking at a later email. It was 7 October they put on notice, so well over
9  the 30-day limit.
10  PRESIDING JUDGE KORNER: [10:59:26] All right. Well, I think what we'll do is
11 we'll continue this discussion after the -- the interpreters have been going for an hour
12 and a half.
13 MR NICHOLLS: [10:59:36] Thank you.
14 PRESIDING JUDGE KORNER: [10:59:37] I -- yes, I want explanation about all of
15 these witnesses. And I'm saying right now that anything that we can do to make
16  sure that states and witnesses are cooperative in a matter as important as this, we will
17 do.
18  And so far we've had no applications from anybody for any assistance from us.
19 MR NICHOLLS: [11:00:03] If I could update all the parties on one other witness
20  before we adjourn, your Honour.
21 Witness 591 was scheduled for this week. Following the preparation session, we do
22 notintend to call that witness at all. I've informed my friends.
23 PRESIDING JUDGE KORNER: [11:00:32] Right. Over the break we will have
24 alook at 591.

25 MR NICHOLLS: [11:00:40] Thank you.
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Trial Hearing (Open Session) 1CC-02/05-01/20
WITNESS: DAR-OTP-P-0585

1 PRESIDING JUDGE KORNER: [11:00:46] Yes, all right. We'll break until 11.30.

2 THE COURT USHER: [11:00:50] All rise.

3 (Recess taken at 11.00 a.m.)

4 (Upon resuming in open session at 11.32 a.m.)

5 THE COURT USHER: [11:32:55] All rise.

6  Please be seated.

7  PRESIDING JUDGE KORNER: [11:33:19] Mr Nicholls, it seems to me this is going to

8  take more time than I thought. So rather than keep the witness waiting, who's in

9  court, we'll take this up at the end of the day. I anticipate he's still likely to be giving
10  evidence-in-chief at the end of the day, so if you could rise about -- if you could finish
11  about 3.30, Mr Sachithanandan.
12 MR NICHOLLS: [11:33:49] And, yes, your Honour. So what -- if | understand, just
13 so that I'm properly prepared and assist you as much as I possibly can, which I will
14 try to do, is for each remaining witness what the situation is and why they -- we are
15 having difficulties and why I am delivering the bad news about that particular
16  witness.
17 PRESIDING JUDGE KORNER: [11:34:11] Exactly. And, in particular, of
18  the witnesses listed in your original notification of witnesses, we work out there are
19 roughly 50 who you still have to call and we want to know which of those witnesses
20  are not going to come either.
21 MR NICHOLLS: [11:34:37] Well, one thing -- I'm sorry, I'll take this up at the end.
22 PRESIDING JUDGE KORNER: [11:34:44] I think let's take -- let's take -- the witness
23 is waiting -- we'll take this up at the end of day.
24 And Mr Laucdi, to be evenhanded on giving the parties a talking to, I propose to ask

25  you some questions about your latest appeal, which we will do in private session.
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WITNESS: DAR-OTP-P-0585

1 Allright.
2 Yes, right.
3 Yes, Ms von Wistinghausen.
4  MS VON WISTINGHAUSEN: [11:35:15] Madam President, I know we are not in
5 the focus of attention, but I want to take the opportunity to introduce our new intern,
6  Ms Randa Bellahdid. Yes, she's joining our modest, small team and I am grateful to
7 have her here and I just wanted to introduce her to your Honours and the parties.
8  Thank you.
9  PRESIDING JUDGE KORNER: [11:35:35] Yes, thank you very much,
10 Ms von Wistinghausen. And if you want to say anything about witnesses, you'll get
11 your opportunity as well.
12 Yes. Sir, I'm sorry to keep you waiting slightly.
13 Thank you very much for coming to give evidence. In a few minutes -- a few
14  moments, we're going to ask you to take the solemn undertaking, or to repeat after
15 the usher the solemn undertaking -- not the usher, the court officer.
16  CanIjust mention a few things in advance.
17  First -- there's no Fur.
18  This is a Fur-speaking witness, is it? Does he speak Arabic at all?
19 MR SACHITHANANDAN: [11:36:36] He would prefer to testify in Fur.
20  PRESIDING JUDGE KORNER: [11:36:38] Yes, but what I mean is by -- with my
21  preliminary instructions, would he understand enough?
22 MR SACHITHANANDAN: [11:36:46] I believe so.
23 WITNESS: DAR-OTP-P-0585
24 (The witness speaks Fur)

25  THE WITNESS: [11:36:54](Interpretation) I can hear the Fur interpreter, but I can't
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WITNESS: DAR-OTP-P-0585

1 hear anything else.

2 PRESIDING JUDGE KORNER: [11:37:07] Can you hear me, sir?

3 THE WITNESS: [11:37:16](Interpretation) Yes, now I can.

4  PRESIDING JUDGE KORNER: [11:37:18] All right. I'll start again.

5 Inamoment, you will be asked to repeat the solemn undertaking before you start

6  your evidence.

7 There are just two or three things I want to mention before you do that.

8  THE INTERPRETER: [11:37:48] Message from the interpreter: This is going to be

9  consecutive interpretation, so can we give the time, please, for the Fur interpreters.
10  PRESIDING JUDGE KORNER: [11:38:04] Yeah.
11 First, and most importantly, there is dual interpretation going on here. What you
12 say, and the questions, are being translated twice over, as it were, both in Arabic and
13 in Fur.
14  Itis really important, therefore, that -- it is really important, therefore, that you keep
15 your answers as short as possible and leave a pause after the translation has finished.
16  And obviously the same for counsel and me.
17 If you don't understand a question, then say so straight away and it will be repeated.
18  THE WITNESS: [11:39:51](No interpretation)
19  PRESIDING JUDGE KORNER: [11:39:53] And third, we will have breaks during
20  the course of your evidence. The first one will be for lunch at 1 o'clock. But if at
21  any stage you want a break, then say so straightaway.
22 Right. And I'm now going to ask that you repeat the solemn undertaking after
23 the court officer.
24  THE WITNESS: [11:40:49](Interpretation) I didn't understand or hear everything

25  that the judge said, because the connection ...
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1 THE COURT OFFICER: (Overlapping speakers)
2 PRESIDING JUDGE KORNER: [11:41:08] They're still translating, Wilfred? There's
3  apparently ...
4  THE INTERPRETER: [11:41:26] Part of what the Judge said didn't reach the witness
5 for some reason. Message from the interpreter.
6 THE WITNESS: [11:41:47](Interpretation) I can hear the interpretation from the Fur
7  interpreter, but I can't hear what the Judge is saying.
8 Now I canhearit. But when the Fur interpreter starts speaking, it gets disconnected.
9  PRESIDING JUDGE KORNER: [11:42:13] Okay. You --you won't
10 normally -- exactly. You won't hear everything I say because, when the Fur
11  interpretation starts, you won't hear my voice anymore. You can't hear both at the
12 same time.
13 THE WITNESS: [11:42:53](Interpretation) That's very well. ButI can hear -- I can
14 hear the voice every now and then.
15  PRESIDING JUDGE KORNER: [11:43:02] You will do. I'm afraid that it's one of
16  the vagaries, however you translate that in to Fur, of this system.
17 Allright, sir. I think the best thing is put up your hand straight away if you can't
18  understand the question or what's being said.
19  AsIsay, you will now be asked to make the solemn declaration.
20 THE WITNESS: [11:43:41](Interpretation) Okay. Very well.
21  THE COURT OFFICER: [11:43:55] Mr Witness, good morning.
22 Could you please repeat the solemn undertaking after --
23 THE WITNESS: [11:44:09](No interpretation)
24  THE COURT OFFICER: [11:44:12] I solemnly declare that I will speak the truth,

25  the whole truth and nothing but the truth.
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1 THE WITNESS: [11:44:28](Interpretation) I solemnly declare that I will say the truth,
2 the whole truth and nothing but the truth.
3 PRESIDING JUDGE KORNER: [11:44:47] Yes.
4  Yes, Mr Sachithanandan.
5 QUESTIONED BY MR SACHITHANANDAN:
6 Q. [11:44:55] Good morning, Mr Witness.
7  We met a few days ago. My name is Pubudu Sachithanandan. You remember
8 meeting me and Mohanad, who's sitting behind me?
9 A, [11:45:17] Yes.
10 Q. [11:45:24] So I'm going to be asking you some questions, and please keep an eye
11 on me while I'm asking the questions and when you're responding. Because
12 sometimes I will raise my hand to tell you to stop, so that the interpreters can get
13 the information to me.
14 A, [11:46:02] Very well.
15 Q. [11:46:06] And as you can see, we have to -- we have to pause a little to make
16  sure thatit's translated into two languages.
17 A, [11:46:29] Okay.
18 Q. [11:46:30] Now, I know you're in a little bit of pain because of a health issue, so
19 please let me know if you need a break or if you need to take a painkiller, anything
20  like that.
21 A, [11:47:05] Okay.
22 MR SACHITHANANDAN: [11:47:11] Your Honour, can we go into private session,
23 briefly, to cover his personal details.
24  PRESIDING JUDGE KORNER: [11:47:15] Yes.

25  Private session, please.
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(Private session at 11.47 a.m.)

THE COURT OFFICER:

(Redacted)
(Redacted)
(Redacted)
(Redacted)
(Redacted)
(Redacted)
(Redacted)
(Redacted)
(Redacted)
(Redacted)
(Redacted)
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(Redacted)
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(Redacted)
(Redacted)
(Redacted)
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(Redacted)

(Redacted)

16.11.2022

(Private Session)

ICC-02/05-01/20

[11:47:30] We're in private session, Madam President.
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WITNESS: DAR-OTP-P-0585

1  (Redacted)
2 (Redacted)
3 (Redacted)
4  (Redacted)
5 (Redacted)
6 (Redacted)
7  (Redacted)
8  (Redacted)
9  (Redacted)
10  (Redacted)
11 (Redacted)
12 (Redacted)
13 (Open session at 11.52 a.m.)
14  THE COURT OFFICER: [11:52:58] We're back in open session, Madam President.
15 MR SACHITHANANDAN: [11:53:04]
16 Q. [11:53:05] Sir, without mentioning the name of your village, can you tell us how
17  long does it take by vehicle to go from your village to Garsila?
18 A. [11:53:55] From my village (Redacted) to Garsila, by car, can take something around
19 15 to 20 minutes, depending, obviously, on how rough the road is.
20 Q. [11:54:12] Right. And let's not mention the name of your village.
21 And without mentioning the name of your village, how long does it take by car to go
22 from your village to Deleig?
23 A.  [11:54:45] You mean by car or on foot?
24 Q. [11:54:48] By car.

25 A. [11:55:04] By car it's about 20 or 25 minutes, approximately.
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WITNESS: DAR-OTP-P-0585

1 Q. [11:55:12] It's correct, isn't it, that you were involved in animal trading when
2 you were living in your village?
3 A, [11:55:32] Yes.
4 Q. [11:55:37] And there were cattle markets, weren't there, in Garsila and Deleig?
5 A, [11:55:52] Yes.
6 Q. [11:55:58] In Deleig, if any of your animals got sick, where would you go to get
7 medicine for your animals?
8 I'msorry, not Deleig. Garsila, Garsila.
9 A, [11:56:43] We used to get veterinary medicine from Garsila. We usually
10 bought it from the pharmacy of Mr Ali. And if he didn't have the medicines that we
11 were after, we used to go to other pharmacies.
12 Q. [11:57:05] Tell us, please, the full name of Mr Ali.
13 A. [11:57:28] We used to call him in our area as "Mr Ali". But his full name is Ali
14 Abd-Al-Rahman.
15 Q. [11:57:38] Okay. Do you have any other names for him? Any -- any
16 nicknames, et cetera?
17 A.  [11:58:05] Most people knew him as Ali Kushayb.
18 Q. [11:58:11] Now, many of us in this courtroom have never been to Garsila. So
19 could you please tell us where in Garsila was Mr Kushayb's pharmacy.
20 A.  [11:59:13] Mr Kushayb's pharmacy was in the middle of the market which was
21  located in the northern side amongst a group of other stores. It had a door towards
22 the east, and there was another store that opened towards the west.
23 Q. [11:59:43] Could you tell us, please, any buildings that were near Mr Kushayb's
24 pharmacy so that we can -- we can place the pharmacy in our minds.

25 A.  [12:00:27] To the south of Ali Kushayb's pharmacy there was a restaurant owned
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WITNESS: DAR-OTP-P-0585

1 or directed by a woman, and to the northeast the building of the Agricultural Bank
2 waslocated.
3 Q. [12:00:46] How long does it take to walk from Mr Kushayb's pharmacy to
4  the Agricultural Bank?
5 A, [12:01:19] The Agricultural Bank building is not far from the pharmacy. It's 4
6  to 5 minutes away.
7 Q. [12:01:29] Do you know the military headquarters in Garsila?
8 A. [12:01:54] Yes, I do. The command is located in the eastern side of the city.
9 Q. [12:02:08] And what -- if you are at Mr Kushayb's pharmacy, in what direction is
10  the military headquarters to you?
11 A, [12:02:39] It is located to the east of Ali Kushayb's pharmacy.
12 Q. [12:02:49] Now, as I said, since many of us have not seen this pharmacy, could
13 you please describe this pharmacy to us in detail.
14 A.  [12:03:41] Ali Kushayb's pharmacy, and as I said before, it's located in the centre
15  of the market amid a series of shops. There's a door or there's a side of it
16  overlooking the east and another side overlooking the west. Ali Kushayb's
17 pharmacy opens or overlooks the eastern side.
18 Q. [12:04:05] And when you go to get medicine from the pharmacy, what do you
19  see inside the pharmacy?
20 A. [12:04:51] Inside Ali Kushayb's pharmacy you can see the shelves where he
21  placed the medications, as well as chairs where the guests used to sit down. So
22 the -- these guests are Arabs, owners of cattle. These people used to come to sell
23 their cattle and others used to come and discuss some things with him in
24 the pharmacy.

25 Q. [12:05:23] Sorry, when you say "others used to come and discuss some things",
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1 canyou tell us who these people were?
2 A, [12:05:59] Usually I -- and I always saw umdahs, agids, sheikhs and herders. All
3 these are Arabs and they were speaking with Ali Kushayb.
4 Q. [12:06:15] Can you tell us, please, who an agid is.
5 A.  [12:07:04] When the war started and Ali Kushayb started his military campaign,
6 this position of agid was created. Before this, this position did not exist. We only
7 had umdahs and sheikhs.
8  The position of agid was created when Ali Kushayb started arming Arab tribes. He
9 called upon the sheikhs of Arab tribes in order to appoint the agids. Then the agids
10  were appointed. Later on, Ali Kushayb was appointed agid al-ogada or the agid of
11 the agids.
12 Q. [12:08:21] And what was the function of an agid?
13 A, [12:08:53] The agid is a person who has a group of soldiers, so he leads these
14 soldiers during military operations. Then he would meet with other agids and so on.
15 Q. [12:09:10] And what is the function of the agid al-ogada?
16 A, [12:09:41] Agid al-ogada was managing and directing all these agids. He was
17 providing them with weapons and ammunition. He was providing them with
18  orders and instructions about the locations where they have to go during their
19 military operations.
20 Q. [12:10:04] How is it that you learned that Kushayb became the agid al-ogada?
21 A. [12:10:45] For the first time -- or the first time when I knew that Ali Kushayb
22 is-- was agid al-ogada was in -- by people -- what people said. However, later on he
23 started coming to our village and giving speeches. And at some point he came to my
24  village and he said that he is agid al-ogada.

25 Q. [12:11:16] All right. And I will ask you more questions about that in a little bit.
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1 ButI want to finish talking about the pharmacy. Who was working inside
2 the pharmacy?
3 A, [12:12:01] Innumerous times I found Ali Kushayb working in the pharmacy.
4  However, sometimes when he wasn't there, I used to see other people.
5 Q. [12:12:14] Now, I know you can't give a perfect number, but can you give us
6 aroughidea of how many times you have seen Ali Kushayb in his pharmacy.
7 PRESIDING JUDGE KORNER: [12:12:28] And over what period.
8 THE WITNESS: [12:13:13](Interpretation) I have found Ali Kushayb several times in
9  his pharmacy. The exact number might be five times, so I might have seen
10 Ali Kushayb five times in his pharmacy.
11 MR SACHITHANANDAN: [12:13:29]
12 Q. [12:13:30] And bearing in mind the Judge's question about when this was,
13 maybe you can tell us when was the first time, which year was the first time you saw
14 him in his pharmacy?
15 A. [12:14:05] That was before the war.
16 Q. [12:14:13] And when was the first time you saw him ever in your life? Which
17 decade was it, if you remember?
18 A. [12:15:03] I saw him for the first time in Garsila when he was in his pharmacy.
19  Talso saw him before he opened his pharmacy when he was a civil servant. We used
20  to meet in the market.
21 Q. [12:15:17] Right. So let's talk about that time, when you met him when he was
22 acivil servant. Was it -- which decade was it? Was it the 2000s? Was it the '90s?
23 Wasit the '80s? Just give us a rough idea.
24 A, [12:16:15] I had known him before, a long time ago. However, the first time I

25  dealt with him directly was when I entered his pharmacy, and that was in 2002.
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1 Q. [12:16:36] Before the war, had you only seen Mr Kushayb in Garsila or had you
2 ever seen him anywhere else?
3 A, [12:17:15] Before the war I met him in our village, or in my village. Because he
4  used to go to my village repetitively, because he used to trade wood with a person
5  there. They used to hire some people to cut the trees.
6 MR SACHITHANANDAN: [12:17:38] Your Honour, could we ask one question in
7  private session.
8  PRESIDING JUDGE KORNER: [12:17:41] Yes.
9  (Private session at 12.17 p.m.)

10 THE COURT OFFICER: [12:17:54] We're in private session, Madam President.

11 (Redacted)

12 (Redacted)

13 (Redacted)

14  (Redacted)

15 (Redacted)

16 (Redacted)

17  (Redacted)

18  (Redacted)

19 (Redacted)

20  (Redacted)

21 (Redacted)

22 (Redacted)

23 (Redacted)

24 (Redacted)

25  (Redacted)
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1  (Redacted)
2 (Redacted)
3 (Open session at 12.21 p.m.)
4  THE COURT OFFICER: [12:21:01] We're back in open session, Madam President.
5 MRSACHITHANANDAN: [12:21:08]
6 Q. [12:21:10] Sir, could you please describe to us, what does Mr Kushayb look like.
7 A. [12:21:36] Yes, I can -- I can describe him.
8 Q. [12:21:40] Please do so.
9 A. [12:22:10] Ali Kushayb is a tall man, dark skinned. He had a moustache back
10 then. However, I don't know if he shaved the moustache or not.
11 Q. [12:22:34] In the pharmacy, what kind of clothes would he wear?
12 A. [12:22:59] Sometimes he used to wear the traditional Sudanese clothes and
13 sometimes used to wear something different.
14 Q. [12:23:13] What language did he speak?
15 A. [12:23:32] When I used to hear him speak, he used to speak Arabic. I've never
16  heard him speaking a different language.
17 PRESIDING JUDGE KORNER: [12:23:42] What is the something different that he
18  wore if he wasn't wearing traditional Sudanese clothing?
19  THE WITNESS: [12:24:27](Interpretation) It is clothes that are designed and tailored
20  inthe Sudanese markets. It is used -- it uses fabric imported from abroad. It's
21  pants and shirt in one colour. We call this the labsa ishtrakiyat, or the commonest
22 dressing.
23 MR SACHITHANANDAN: [12:25:00]
24 Q. [12:25:00] You mentioned that at one point you saw him speaking, introducing

25  himeself as the agid al-ogada. What was he wearing at that time?
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1 A. [12:25:41] On that day he was wearing a military uniform. That uniform was
2 also distributed on soldiers. The agids who were with him were also wearing
3 the same military uniform that Ali Kushayb was wearing.
4 Q. [12:26:02] Your Honour, I'll probably come back to this point in a little bit.
5 Yeah. Justasa--aheadsup. Mr Witness, I'm going to change topics for a while,
6 and I want to talk a little bit about the war that took place in Darfur.
7 Without mentioning any names, can you tell us what impact did the war have on
8  your business?
9 A, [12:27:18] I was damaged by the war. I was greatly damaged on different
10 levels. However, the greatest damage was the death of my mother, father and elder
11 sister.
12 The second damage was that I lost all my properties. Ilost all my money and all my
13 properties were looted.
14 Q. [12:27:45] Thank you, Mr Witness. And I know that this is a difficult topic.
15 TI'dlike to talk about the beginning of the war in Darfur. When -- when, to your

16  knowledge, did the tensions in Darfur begin?

17 A. [12:28:27] In our area, the war started mid-2003.

18 Q. [12:28:37] And what happened in your area when the war started?
19 A, [12:28:59] Do you mean in my village exactly or in particular?

20 Q. [12:29:06] In your village and nearby villages.

21 A, [12:29:59] Several attacks happened in different times. They used to come to
22 the villages and steal the livestock, steal the furniture and other belongings of people.
23 Inaddition there was a siege. They imposed a siege on the villages and they

24  prevented the villagers from going to nearby cities.

25 Q. [12:30:26] Who do you refer to as "they" here in this context?
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1 A, [12:31:13] Those who imposed a siege on villages and prevented the villagers
2 from leaving were actually the agids, commanded by Ali Kushayb. And they were
3 getting direct instructions and orders from Ali Kushayb.
4 Q. [12:31:35] Can you explain to us what you mean by the villages were besieged
5  or that there was a siege.
6 A. [12:32:26] I mean by the word siege is that, after an attack, the neighbouring
7  villages had certain roads that led towards the bigger cities.
8  Butin our village things were different. When the attack started and the property of
9  people were looted, they blocked all roads. They prevented people from going to
10 the neighbouring towns and cities.
11 Q. [12:33:25] You said your village was attacked. Can you tell us approximately
12 when your village was attacked.
13 A, [12:34:12] Our village was attacked many times, but the big attacks happened
14 between September and October. It was ongoing during that period. It didn't stop
15 atall
16 Q. [12:34:30] Which year was this?
17 A, [12:34:43] 2003.
18 Q. [12:34:53] And I know this is a difficult topic for you, so I'm going to be very
19  brief. Butam Irightin thinking that these are the attacks during which your family
20 members were killed?
21 A, [12:35:29] Yes. This is the attack where my family members were killed and
22 thelivestock and the villagers' property were all stolen. They didn't leave any
23 livestock for us.
24 Q. [12:36:00] Right. And asIsaid, I will not dwell on this point. But can you

25  please tell us what happened in the immediate aftermath of this attack.
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1 A, [12:36:53] After the attack -- well, the attack happened in autumn and the grass
2 werereally long. Most of the people who fled the village went to the wadi, went to
3 the valley, and they hid there for a long time, because the attackers kept going in and
4  out of the village and they were looting all of the villagers' properties. So
5  the villagers were so scared to go back to the village.
6  We stayed in the valley for quite a long time. The elderly people managed to go
7  back to the village and they tried to salvage some of the property that did not get
8  burnt and they were trying to bring back some food for the children who were in
9  the valley.
10 On that day of the attack, we -- I went back to the village and I found that my mother
11  and my sister were killed. Many other people got killed as well. So we buried all
12 of the dead. We couldn't stay for a long time in the village, so we went back to
13 the valley where the very old people and the children stayed there and we were
14 looking after them.
15 Q. [12:39:25] In -- in the weeks after the attack, what, if anything, did your
16 community leaders do?
17 A.  [12:40:14] The villagers held a meeting after that and they decided that they
18  have to leave the village and go to the town or the city. But we were surprised when
19  we found that all roads were blocked and we were forced to go back to the village.
20 Q. [12:40:54] Who -- who was blocking these roads?
21 A, [12:41:29] They were from the Janjaweed and they were getting their
22 instructions directly from Ali Kushayb. And they were trying to stop the villagers
23 from moving to the town. They didn't want all the villagers of all villages to move to
24 the town. That was the strategy of Ali Kushayb.

25  The purpose of keeping the villagers inside the villages is or was to benefit from
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1 the villages or the villagers. The Arab wanted to do that. And the suffering is still
2 ongoing, it hasn't ended until today.
3 Q. [12:42:44] And how do you know that the people blocking the roads were
4  getting their orders from Ali Kushayb?
5 A. [12:43:32] The Arab Janjaweed used to say that to us. They said to us that they
6 take their orders from Ali Kushayb. Because we knew those people before they
7  started carrying weapons and became Janjaweed, we knew that from them. They
8  told us that we are getting instructions from Ali Kushayb.
9 Q. [12:43:58] In the time after the attack on your village, let's say in November, in
10 December 2003, if you know, where was Ali Kushayb?
11 A, [12:45:13] After the events, the agids reported to Ali Kushayb that the villagers
12 wanted to escape all together from all the villages. So Ali Kushayb came with some
13 governmental officials back to the area.
14 They came and they wanted to calm people down. So they said to us that they are
15 going to appoint a group of the Janjaweed to guard the area so that no other
16 Janjaweed can cause any more damage in the area.
17 Q. [12:46:27] Okay. SoIwant to discuss in a bit of detail this -- these
18  governmental officials. Can you tell us who these officials were?
19 A, [12:47:25] What I remember from this group of people who came to -- who came
20  to our village, are the director of the police, the commander of the army, the Popular
21  Defence coordinator and Ja'afar Abd-Al-Hakam. There were others, but I don't
22 know what positions they held.
23 Q. [12:47:56] And how do you know that Ali Kushayb was with this group?
24 A, [12:48:43] Ali Kushayb was present, and also a group of umdahs and a group of

25 agids. I participated with a group of young people in this occasion because we were
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1 serving the guests, because we thought that those people came to solve the problems
2 inour area.
3 Q. [12:49:11] When you were serving the guests, if you -- how far away were you
4  from Kushayb? You can use this courtroom as a guide, for example.
5 Were you closer to him than me? Or was he at the distance of me from you? Or
6  was he further away from you than me?
7 A. [12:50:41] The distance between me and him was not far at all. It was
8  something similar to the distance between me and the court officers. Maybe about 3
9 or4metres. SosometimesIhad to get closer to him because I was giving them teas
10  and drinks. So sometimes I got really close.
11 Q. [12:51:14] Now, you mentioned the name of Kushayb, you mentioned
12 Ja'afar Abd-Al-Hakam. Tell us, please, the names of anyone else you recognised
13 there.
14 A. [12:52:21] From the Arab, I remember Umdah Safi and his brother Mumim.
15 And Umdah Haran and Emir Hussein Al-Hilu, who was the emir of the Arab.
16  And many other umdahs of the Fur came also from different villages and regions, but
17 Ican't remember their names or I didn't manage to get their names.
18 Q. [12:52:51] Can you tell us, what was the name -- sorry, what was the role of
19 Haran?
20 A. [12:53:40] His name was Haran and his position was the umdahs of -- the umdah
21 of all umdahs, similar to aqid al-ogada or agid al-ogada.
22 Q. [12:54:05] Just to be clear, because I see "Harun" written here. His name is
23  Haran, that's correct, no?
24 A.  [12:54:32] It's not Harun, it's Haran.

25 Q. [12:54:40] What was the role of Umdah Al-Safi?
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1 A, [12:55:23] Umdah Al-Safi had really important authorities and tasks in the region,

2 because he was -- or he had the highest position because he used to coordinate

3 between all the other agids. He was also a -- an assistant of the umdah of his tribe.

4 So he was an agid and an assistant of the umdah.

5 Q. [12:55:55] What relationship, if any, did he have -- did Umdah Al-Safi have to

6  Ali Kushayb?

7 A. [12:56:36] According to what I heard, Al-Safi was in charge of some of

8  Ali Kushayb's cows. And Ali Kushayb got married from the family of Al-Safi.

9  PRESIDING JUDGE KORNER: [12:56:55] Well, I think it's all slightly confusing at
10 the moment. I think we'd like to know the difference between the roles carried out
11 by an agid al-ogada such as Ali Kushayb and -- and these agids who are umdahs.

12 Because he said that Umdah Al-Safi coordinated between all the other agids.

13 MR SACHITHANANDAN: [12:57:27]

14 Q. [12:57:27] You -- you mentioned that Mr Kushayb said he was agid al-ogada and
15 you mentioned that Umdah Al-Safi coordinated between agids. What was

16  the difference in role between Kushayb's role and Al-Safi's role?

17 A. [12:58:40] The difference between the role of Ali Kushayb and the role of Al-Safi
18  is that Ali Kushayb was the agid al-ogada in the entire region. But Al-Safi was only
19  responsible for our area, for our villages. So his authority was limited.

20 Q. [12:59:08] Mr Witness, who -- who from the -- the officials who visited spoke at
21  the meeting?

22 A, [13:00:09] Many of those people spoke, including Ja'afar Abd-Al-Hakam,

23 Al-Hilu, Haran and Ali Kushayb. The villagers also had a representative who spoke
24 before the entire gathering.

25 Q. [13:00:34] Thank you, Mr Witness.
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1 T'have more questions about this meeting, but I think -- I think we have to break for
2 lunch, your Honour.
3 PRESIDING JUDGE KORNER: [13:00:43] Yes. All right.
4  Sir, we'll have the break now. Please do not discuss the evidence you're giving with
5 anybody over the break. All right.
6  Yes, 2.30 then, please. And we'll deal with the other matters at 3.30.
7 ~ THE COURT USHER: [13:01:07] All rise.
8  (Recess taken at 1.01 p.m.)
9  (Upon resuming in open session at 2.32 p.m.)
10 THE COURT USHER: [14:32:05] All rise.
11 Please be seated.
12 PRESIDING JUDGE KORNER: [14:32:27] Mr Laucci, thank you for the documents
13 which you sent to the legal officers.
14 Yes.
15 MR SACHITHANANDAN: [14:32:37]
16 Q. [14:32:42] Good afternoon, Mr Witness. [ hope you had a good lunch break.
17 A. [14:33:04] Yes, I -- it was good. Thank you.
18 Q. [14:33:06] I wanted to say that the way you're pausing after each -- after saying
19 asentence is very helpful for making things clear, so please continue to do so this
20  afternoon as well.
21 A, [14:33:38] Very well.
22 Q. [14:33:41] Now, I want to go back to the meeting you described before the lunch
23 break featuring Mr Kushayb, Ja'afar Abd-Al-Hakam, Haran, Al-Hilu and others.
24 A,  [14:34:20] So which part exactly would you like to discuss?

25 Q. [14:34:25] Can you describe to us, in a narrative, what happened during this
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1  meeting and who said what, please.
2 A, [14:35:20] Among the attendees, Ali Kushayb came to the -- to distribute the task
3 tobe ogada of -- the Arab ogada, so that they can replace the police leaders that were
4  taken away from these positions.
5  So he mentioned the details that I had mentioned and some -- the villagers provided
6  their suggestions, complaints, spoke about their concerns through their
7  representatives.
8 Inthat meeting, first, a police officer spoke and he spoke briefly. After him, Ja'afar
9  spoke, and also the Umdah Haran and the representative of the village. And in
10 conclusion Ali Kushayb spoke, and he spoke about determining the tasks and duties
11 of each group individually.
12 Q. [14:37:11] Okay. So let me take those one by one.
13 Can you tell us what the police officer said.
14 A. [14:38:00] The police officer spoke briefly, he didn't have much to say. He only
15 responded to the questions of the citizens that mostly were concerned about why
16  police officers were taken away from their posts and why complaints are not taken,
17  the ones that were sent to the police station. His response was not clear. He did
18  not seem concerned about the concerns of the citizens. So he said, "If you have any
19  concerns or complaints, you can go and meet Ali Kushayb."
20 Q. [14:38:46] You mentioned that Ja'afar Abd-Al-Hakam spoke. Before I ask about
21 him, can you tell us, what was the role of Ja'afar at that time?
22 A, [14:39:37] Ja'afar Abd-Al-Hakam at that time was a commissioner,
23 acommissioner over all localities. But he didn't have clear duties. His role was
24  limited. Even when we talk about protection, he didn't have -- he didn't take any

25  steps to protect citizens. He would just send the sheikhs and umdahs to Ali Kushayb
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1 if they have any complaint so that they can go with these complaints to Ali Kushayb.
2 Q. [14:40:09] What did Ja'afar Abd-Al-Hakam say at this meeting?
3 A, [14:40:35] I don't remember all the details about what he said during
4  the meeting. What I remember was that he spoke about the significance of peaceful
5  coexistence in the localities.
6 Q. [14:40:52] What did Umdah Haran say when he spoke?
7 A. [14:41:34] Umdah Haran spoke a lot. He spoke longer than any other speaker.
8  Inhis speech, he spoke -- he told -- he said that the Fur had been ruling this region
9  and now it's our turn to do so, so you have -- you only have to submit to our rule.
10  This is the only option you have.
11 Q. [14:42:03] Just -- just a note for the Arabic interpreter. The witness keeps
12 saying Haran, but I keep hearing Harun in interpretation. Just an observation.
13 PRESIDING JUDGE KORNER: [14:42:14] I -- I noticed that as well, and it is
14  important that on the transcript the right name --
15 MR SACHITHANANDAN: [14:42:22] Indeed. And the transcript seems all right.
16  PRESIDING JUDGE KORNER: [14:42:28] Yes, the witness wants to say something.
17 MR SACHITHANANDAN: [14:42:30] Please go ahead, sir. Sorry, I didn't see you.
18  THE WITNESS: [14:42:46](Interpretation) I have a question: Is it possible to hear
19  the Arabic interpretation?
20  PRESIDING JUDGE KORNER: [14:42:53] I don't think it is, sir. There's a -- there's
21  alot of complicated equipment being turned on and off. And as I understand it,
22 there's only one -- you can only get one channel, which is either Fur or Arabic.
23 MR SACHITHANANDAN: [14:43:19]
24 Q. [14:43:20] Sir, I'm going to ask you a follow-up question about what Umdah

25 Haran said.
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1 When he said "you have to submit to our rule", what did you understand from that?
2 A, [14:44:02] What I understood from what he said was that he were calling people
3 tosubmit and surrender to reality and not to complain or submit any complaints and
4 just to accept the reality as it is.
5 Q. [14:44:36] And I apologise for the repetitive question, and what was this reality
6  that he was talking about that you were supposed to submit to?
7 A, [14:45:27] What I meant by accept reality and surrender to reality was that
8 citizens, he meant that citizens should submit and accept the reality, not to try to
9  escape from their villages. And that Arabs were the ones in control actually.

10 Q. [14:45:54] You also mentioned that a -- some representatives from the village

11 spoke. Could you tell us who that was.

12 A. [14:46:17] Is it necessary to mention their names?

13 Q. [14:46:22] We can do that in private session so that -- and then come back out, if

14 that -- your Honour, perhaps we can do that.

15 PRESIDING JUDGE KORNER: [14:46:29] Yes, we'll go into private session, briefly.

16 THE WITNESS: [14:46:41](Interpretation) Very well.

17 (Private session at 2.46 p.m.)

18 THE COURT OFFICER: [14:46:47] We're in private session, Madam President.

19 (Redacted)

20  (Redacted)

21 (Redacted)

22 (Redacted)

23 (Redacted)

24 (Redacted)

25  (Redacted)

16.11.2022 Page 54



|CC-02/05-01/20-T-099-Red2-ENG CT RCL WT 16-11-2022 55/84 T —HEGG-02/05-0120--099-Red-ENG-CTWI—16-11-2022 55/84-F
Pursuant to the Trial Chamber I’s Conduct of proceedings, |CC-02/05-01/20-478, dated 4 October 2021, the public reclassified and lesser redacted version of this
transcript isfiled in the case.

Trial Hearing (Open Session) 1CC-02/05-01/20
WITNESS: DAR-OTP-P-0585

1  (Redacted)
2 (Open session at 2.48 p.m.)
3 THE COURT OFFICER: [14:48:10] We are back in open session, Madam President.
4 MR SACHITHANANDAN: [14:48:15]
5 Q. [14:48:15] Sir, tell us, please, what did the representative of the village say at this
6  meeting?
7 A, [14:48:50] The village representative focused on responding to the speech of
8 Haran. He said when we -- when we the Fur were the rulers, we were just, and we
9  did not attack anyone's properties and we did not burn out anything.
10 Q. [14:49:17] Was -- was that the only thing he said, or did he say anything else?
11 A.  [14:49:55] In addition to that, the representative of the village asked about how
12 protection would take place, the type of protection. And he also asked about the role
13 ofcivilians. And, in addition, he asked about the red lines that should not be crossed.
14 He also spoke about the treaty between them and the Arab tribes and that they
15 should not attack the village again.
16 Q. [14:50:31] Could you explain to us, please, what you mean by -- or what was
17 meant by red lines that could not be crossed or should not be crossed.
18 A. [14:51:09] The village representative meant by "red lines", he meant rape, for
19  example, that used to take place in the village. Sometimes Arabs would come to
20  the village and would get people out of their homes and would rape women and girls.
21 So the sheikh of this village said that this is something that we cannot tolerate. This
22 should be one of the red lines and should never happen again.
23 Q. [14:51:43] And who did the village representative indicate as having attacked
24 thevillage?

25 A.  [14:52:23] The village representative directed his speech to the mayor -- to
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1 Umdah Haran because he was the head of the sheikhs. He -- he used to direct
2 thesheikhs. He also spoke to the ogada whose forces were -- were armed and they
3 bore armed and they would attack people.
4  PRESIDING JUDGE KORNER: [14:52:46] Well, before you move on to that answer,
5  Mr Sachithanandan.
6 Is the incidents of rape that you are talking about, did these happen before the attack
7  onyour village or after, or both?
8  THE WITNESS: [14:53:33](Interpretation) The rape incidents continued after
9  the burning of the village. They did not stop after this incident -- after the burning
10 out.
11 PRESIDING JUDGE KORNER: [14:53:55] Yes, but did they start before the village
12 was attacked? In other words, before the -- the conflict started? Or was it only after
13 the conflict started that the rapes began?
14 THE WITNESS: [14:54:37](Interpretation) Rape started after those attackers came to
15 burn down the village and attack it.
16 MR SACHITHANANDAN: [14:54:52]
17 Q. [14:54:52] Sir, you said that the village representative directed his words to
18  Haran and the ogada. Who are you referring to as "the ogada"?
19 A. [14:55:44] Can I mention the names of the ogadas?
20 Q. [14:55:52] Would you prefer to do that in private session?
21 A.  [14:56:09] Because there are specific details from the ogadas that are related to
22 their villages.
23 MR SACHITHANANDAN: [14:56:19] I think it will be one question, your Honour.
24  PRESIDING JUDGE KORNER: [14:56:28](Microphone not activated)

25  THE INTERPRETER: [14:56:31] Microphone, please.
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1 PRESIDING JUDGE KORNER: [14:56:33] Sorry. I'm not sure how that puts his
2 identity at risk, but still.
3 Allright, private session, briefly.
4 (Private session at 2.56 p.m.)
5 THE COURT OFFICER: [14:56:54] We're in private session, Madam President.
6 (Redacted)
7  (Redacted)
8  (Redacted)
9  (Redacted)
10  (Redacted)
11 (Redacted)
12 (Redacted)
13 (Redacted)
14  (Redacted)
15 (Redacted)
16  (Open session at 2.58 p.m.)
17  THE COURT OFFICER: [14:58:40] We are back in open session, Madam President.
18 MR SACHITHANANDAN: [14:58:46]
19 Q. [14:58:46] Mr Witness, at this point in time, who was the agid al-ogada?
20 A, [14:59:14] Agid al-ogada, the general agid al-ogada, under whose -- under his
21  control all the ogadas were working, was Ali Kushayb. If anyone had any complaint
22 or would submit any report, they would submit it to Ali Kushayb.
23 Q. [14:59:31] And how do you know that Ali Kushayb was the agid al-ogada at this
24 time?

25 A.  [15:00:00] Ali Kushayb would come to our village, was always coming to our
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1 village and he would meet with the sheikh of our village. And he would meet
2 the villagers and he would introduce himself as agid al-ogada and he was -- he had
3 the position of agid al-ogada.
4 Q. [15:00:24] Right. And I want to get a sense of timing. Did he introduce
5  himself as agid al-ogada before this meeting, during this meeting or after this meeting?
6 A. [15:01:12] I heard from him directly that he was an agid al-ogada at that meeting.
7  But before the meeting I heard it from the sheikh of our village, who told me that that
8  person had been appointed agid al-ogada for the area of Garsila.
9 Q. [15:01:41] What did Ali Kushayb say at this meeting?
10 A, [15:02:26] At that meeting Ali Kushayb committed to protecting the community
11 in that village and committed that such violations would not happen again. He also
12 committed to overseeing and inspecting the police checkpoints that were set up by
13 the Janjaweed.
14 Q. [15:02:59] Can you explain to us, please, what -- what you mean by -- or, yeah,
15 what do you mean by overseeing and inspecting the Janjaweed checkpoints?
16 A. [15:03:58] He was overseeing the following: Three villages had one checkpoint.
17 Two other villages had one checkpoint and one remote village -- correction: One
18  remote village was far from those checkpoints. So he oversaw all of that.
19 Q. [15:04:29] Sir, earlier this afternoon you said that Ali Kushayb came to distribute
20  the task to the ogada, to the Arab ogada, so that they can replace the police leaders that
21  were taken away from these positions.
22 Can you explain what that means.
23 A. [15:05:34] Are you referring to the exchange Ali Kushayb had with the ogada or
24 colonels, or what exactly are you asking me to clarify?

25 Q. [15:05:47] Sir, I'm just going to read out something you said just after lunch, and
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1 I'm going to read the transcript. It says: "Among the attendees, Ali Kushayb came to
2 distribute the task to the Arab ogada, so that they can replace the police leaders that
3 were taken away from these positions."
4 Tjust want to know what you meant by that when you said it.
5 A, [15:07:41] All T know is that these checkpoints, or let's call them camps, police
6  camps that pre-dated the war. However, when war erupted, the government
7  removed these checkpoints/camps and replaced the people stationed there with
8  the Janjaweed. Ali Kushayb, when he armed the Janjaweed and appointed the ogada,
9 it meant that the police were replaced by the Janjaweed. So he came there to
10 supervise the ogada who were there doing the work of the police.
11 Q. [15:08:28] And this replacement of police by Janjaweed, is this something that
12 somebody told you or is this something you saw with your own eyes?
13 A, [15:08:59] I saw this with my own eyes, because at our village there was a police
14  and suddenly they were pulled out.
15 Q. [15:09:14] Sir, earlier today when you were talking about the policeman who
16  spoke at the meeting, you said that the policeman said: "If you have any concerns or
17 complaints, you can go and meet Ali Kushayb."
18  Can you explain what that meant in this context.
19 A. [15:10:46] These words meant that citizens were putting questions directly to
20  the police chief regarding violations and aggressions and the looting of assets that
21  was taking place in the area. The response from the police chief was that they had
22 no powers to address those concerns. Even if someone had a complaint, they were
23 no -- not able to follow up on such complaint. Instead, that person should present
24 their complaint to Ali Kushayb if they wish to report an aggression or a theft carried

25  out by the Janjaweed.
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1 Q. [15:11:29] Now, this meeting that took place, was it one meeting with everyone
2 involved, or was it a number of different meetings with different sets of people
3 involved?
4 A, [15:12:59] If you're speaking about the meeting that took place on that day, that
5 meeting happened in the morning. Later we went to Friday prayer and then we
6  went back and resumed our meeting. The meeting lasted until around noon. There
7 would be at times a general talk, general remarks addressed to everyone, which
8  would be in public, in front of everyone.
9  However, if the talk, if the exchange, the consultation concerned something
10 confidential, it would take place between Ali Kushayb and the sheikhs and the umdahs
11 of the Arabs. So these people would step out, away from people, and hold their
12 meeting separately. Afterwards, someone who was present at that meeting would
13 come and give a briefing to the people about what happened.
14 Also, after the meeting, Ali Kushayb was coming to us on a regular and constant basis.
15 If he received any complaints or reports, he would come to our village. If he had
16  information or he had a briefing to share about any subject, he would come and share
17 it with the sheikhs. The sheikhs, in their turn, would play their role by informing
18  people in general, or the imames.
19  PRESIDING JUDGE KORNER: [15:15:11] You said earlier, when you were
20  answering a question about the police and Ali Kushayb, that after he had armed
21  the Janjaweed and appointed the ogadas, that meant the police were replaced.
22 How -- how do you know that it was Ali Kushayb who armed the -- the Janjaweed?
23 Because you haven't mentioned that so far.
24  THE WITNESS: [15:17:04](Interpretation) Before war started, weapons had been

25  distributed to the Janjaweed. In the village, we learned that the government wanted
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1 usto go and take weapons to defend and help the government in fighting

2 theinsurgency.

3 PRESIDING JUDGE KORNER: [15:17:42] Yes. Do you want to -- yes, carry on,

4  yeah.

5 THE WITNESS: [15:18:22](Interpretation) Afterwards, villagers from villages came

6 outin droves and volunteered to take weapons to help the government fight

7  theinsurgency. However, by evening time a sheikh or an umdah told us that a

8 lieutenant by the name of Hamdi, in addition to Ali Kushayb, these two prevented

9  the Fur from taking weapons and said that weapons were exclusively available to
10 Arab tribes.
11 PRESIDING JUDGE KORNER: [15:18:59] Yes, thank you.
12 MR SACHITHANANDAN: [15:19:06]
13 Q. [15:19:07] Mr Witness, you said that Ali Kushayb was coming to your village on
14  aregular and constant basis. Can you tell us how you know that. Is that something
15 somebody told you? Is that something you saw with your own eyes?
16 A. [15:19:55] He came to our village constantly and I met him occasionally. So he
17 came constantly and met people on those occasions. I would often hear from people
18  as well that Ali Kushayb had passed by and stopped in the village on his way to
19  somewhere else.
20 Q. [15:20:25] And as agid al-ogada, what were his -- what was his role in the area?
21 A, [15:21:28] In our village, Ali Kushayb's role always concerned the Janjaweed,
22 who were stationed there and who were responsible for protecting the villages and
23 maintaining the security of the roads. He had another role, which was to patrol, to
24 carry out patrols in the area, because there were Janjaweed coming from other

25  villages and were causing disturbance and aggression on people. So Ali Kushayb
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1 was patrolling the area constantly to prevent such incidents from happening.
2 Q. [15:22:20] What tribes were represented in the Janjaweed in your area?
3 A. [15:23:06] The Janjaweed who were in our area were from Arab tribes such as
4  the Nawaiba, the Misseriya, Khozam and Tarjam.
5 Q. [15:23:25] What was the tribe of the residents of your village?
6 A. [15:23:48] The people of my village were all from the Fur, there were no other
7  tribes among us.
8 Q. [15:23:55] And the -- the villages surrounding your village, what tribe did
9  the residents of those villages belong to?
10 A, [15:24:39] If you mean the villages, well, all those villages and their residents
11 were Fur. There were Arab tribes, but they did not reside in those villages. They
12 were living on the hills instead.
13 Q. [15:25:05] Sir, have you ever heard of an incident where a weapon was stolen
14  from Janjaweed in your village?
15 MRLAUCCL [15:25:21] Excuse me. I think we are going very far into the leading
16  of the witness.
17 MR SACHITHANANDAN: [15:25:31] I didn't think it was a contested matter, but
18  I'min your Honours' hands.
19  PRESIDING JUDGE KORNER: [15:25:39](Microphone not activated)
20  Ithink what we'll do is we'll leave it there for today, because it's -- if he does
21  remember the incident, which you've reminded him of, Mr Sachithanandan, it's going
22 to take a bit of time.
23 So, sir, your evidence today is completed, and would you be good enough to be back,
24 please, for tomorrow morning at 9.30. And not to discuss the evidence you've been

25  giving with anybody overnight.
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1 If the --

2 THE WITNESS: [15:26:34](Interpretation) Fine.

3 PRESIDING JUDGE KORNER: [15:26:37] Then we can go back to straight Arabic

4 interpretation.

5  (The witness exits the courtroom)

6  PRESIDING JUDGE KORNER: [15:27:03] All right. Mr Nicholls, first of all, in

7  the adjournment, at our request, Mr Laucci supplied us with the agreement between

8  this Court and the host state, which says, in terms that, as far as witnesses are

9  concerned, Article 26, and then there's also the agreement on privileges and
10  immunities, Article 19, which is an almost identical thing, namely, that there shall be
11  exemption from immigration restrictions or alien registration when they travel for
12 the purposes of their testimony.
13 Now, I have to say that it's not a provision that I have studied closely. It could be
14  said that I didn't know it existed, but it does exist and no doubt it is known to
15 the Office of the Prosecutor.
16 AndI--1donotunderstand, therefore, why, given this agreement with the host state,
17  there is such a problem over travel documents.
18 MR NICHOLLS: [15:28:36] Neither do I, your Honour. And we discussed these
19  issues extensively with our colleagues in VWS, and I'll say off the top that we really
20  do appreciate the hard work that they are doing and trying. That may be a better
21  question directed at them. I'm not trying to duck the question. There are a couple
22 of things I think I would have to say in private session about that, but we -- we speak
23 with VWS regularly. AsIsaid, at least once a week, and ad hoc, and we are told by
24 VWS about certain requirements that they have, through agreement with the Dutch,

25  that have to be followed and those impose certain time limits and types of travel
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1  documents. And I'm not an expert on that, but what we are told is that we need

2 a10-day window for one certain process to happen and it needs to be this sort of

3 document, not that travel document, even from somebody coming within the EU. So

4 Ican bring that up. Ihave tosay, I'm not an expert. Ialso thank my friend for

5 sendingit. But what we are told constantly is that it takes 30 days to get somebody

6  here, including from, you know, France or Germany. May be -- may be quicker, but

7  thatis based on, I understand, agreements with the host state.

8 If it would be helpful, I --

9  PRESIDING JUDGE KORNER: [15:30:06] Well, can I come back to the witness you
10  mentioned before lunch, the one who wants to come here rather than giving evidence
11 by video link.

12 MR NICHOLLS: [15:30:14] Yeah.

13 PRESIDING JUDGE KORNER: [15:30:14] I see no reason at all why, if he is still

14 willing to give that evidence, that should not be done by video link, which can be set
15 up.

16 MR NICHOLLS: [15:30:23] Once again, I agree. And if it would be helpful, what
17 Icandois--is very briefly go through the witnesses we intend to still call in the case
18  after the ones that are coming this block. The witnesses -- and the remainder that we
19 intend not to call. AndIcan--

20  PRESIDING JUDGE KORNER: [15:30:43] That would help.

21 MR NICHOLLS: [15:30:44](Overlapping speakers) I'm sorry. I overlapped with
22 you.

23 And I will also explain the problems of the four witnesses, or the reasons for the four
24  witnesses we are not able to call this block. So if it helps, I think I can do that quite

25 quickly.
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1 PRESIDING JUDGE KORNER: [15:30:59] Yes, all right. Because we worked out
2 over the adjournment that there were, from your original list and leaving aside
3 the various 62 -- Rule 62(c) and all the rest of it, there are 50 witnesses outstanding.
4  MRNICHOLLS: [15:31:15] Yeah. So I think I can in public session summarise
5  where we -- where we are.
6  So, again, we have called, not including this witness, 46 witnesses in 82-and-a-half
7  hours of -- of Prosecution direct time. I'm not saying that to brag, but that's the pace
8 we've been going at. And as I said on November 7, we're nearing the end of the case,
9 we will end in February, we expect. We are running out of witnesses that we intend
10 to call.
11 So the witnesses that we still intend to call after this block - so, as I said, we're okay
12 through 868 - the remaining witnesses, meaning January, February, are plus or minus
13 10. And that'sit.
14 PRESIDING JUDGE KORNER: [15:32:06] Sorry, the remaining -- of
15 the remaining -- I see, it's a total of 10 more witnesses, that's it?
16 MRNICHOLLS: [15:32:18] Plus or minus, yes --
17 PRESIDING JUDGE KORNER: [15:32:20] Plus or minus.
18 MR NICHOLLS: [15:32:22] -- one or two. And I'll explain that while I run through
19  them quickly.
20 So P-60 is the first one. I will --
21 PRESIDING JUDGE KORNER: [15:32:30] I'm sorry, just a moment, I don't know
22 what we have gotten on this list.
23 MR NICHOLLS: [15:32:35] And I should say that, after this hearing, I will send this
24 full breakdown to the parties and the Chamber of all the numbers in the different

25  categories.
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1 PRESIDING JUDGE KORNER: [15:32:45] All right. Yeah, you just go ahead.

2 We'lljustlook, yeah.

3 MR NICHOLLS: [15:32:48] So the witnesses we intend to call in the next block,

4 meaning next year, are P-60, who we hoped would testify this block but could not.

5  P-131, again, hoped to have this block, but could not.

6  P-188, and I'll explain the difficulties with him. I've talked about them before.

7  P-885, who is the witness, again, that we've talked about before. There's some

8 difficulty.

9 P-921,if we can. This is why I say plus or minus.
10 P-926, who was also meant to come in this block but we may never be able to call.
11  P-973, and there's an issue with him which is difficult.
12 P-987, who because of developments may need to be AVL now.
13 P-1061 and P-1062, that we may be able to reach a stipulation with -- with our
14 colleagues.
15 So those are the remaining witnesses we would intend to call during the -- we have
16 13 days in January and seven in February, of sitting days. So I anticipate, even if we
17  are able to call them all, we will finish, as I said.
18  Last point here, the reason this is difficult now is because -- the reason these -- is
19  because these witnesses are hard to bring, virtually all of them. That's why they
20  haven't been called yet. We are now down to the most difficult group of witnesses.
21  To explain why we have not called four witnesses in this block that we wanted to,
22 that's P-60, P-131, P-987 and P-926, briefly: P-60, I can give more detail if we go into
23 private session, but the security situation where that witness is going to AVL from
24 made it impossible to conduct the mission necessary for the AVL. That's not

25  apassport issue, a travel document issue. The witness is in a place where I think we
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1 and the Registry cannot go at this time. Hopefully that will be easier in January.
2 P-131is the one you asked about. That witness, as I said, has been difficult to
3 communicate with. Has not refused to testify, but has been difficult. We left him
4 on the list up until now because we've literally been trying up to yesterday to make
5  this happen, and we'll keep trying. The only issue with AVL, I should say, other
6 than the time to set it up, is that the witness is in a nine-hour different time zone. So
7 it's not impossible, but it -- it's not ideal. I'm not -- I'm sure it could be done.
8 I've -- there's been video links from those places before, but it -- it's not easy.
9  So the answer for that is we are absolutely happy to video link him as soon as
10  possible. And we are trying our best to do that, whether that's his preference or not.
11 PRESIDING JUDGE KORNER: [15:36:37] 987 then is the next, you say?
12 MR NICHOLLS: [15:36:40] Yeah. P-987, that witness has stated to us, and to VWS,
13 that he cannot come now because of his personal situation, but that he will come.
14 He'sjust saying he can't come now. We've tried to persuade him and that -- you
15 know, that includes his AVL. So we expect to be able to bring him. I can go into
16  more detail perhaps in private session.
17 PRESIDING JUDGE KORNER: [15:37:09] Well, all right, I think you may have to.
18  Yeah, all right.
19  And then 926.
20 MR NICHOLLS: [15:37:14] 926, originally -- I should say, all of these four witnesses
21 were on the 7 October list. Just -- just to put that down.
22 926 has had some real personal difficulties with being homeless, having sick family
23 members and saying that she could not come. I spoke with her personally on Friday.
24 She was contacted again yesterday by the team leader and another person and at this

25  point has --
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1  PRESIDING JUDGE KORNER: [15:37:54] And AVL won't work for her because, as |
2 recall, she's quite an important witness?
3 MRNICHOLLS: [15:37:59] We explained the AVL option, and at that point
4 the witness said, "I don't want to testify. Don't call me again." And I should say we
5  arenot -- we will -- we will try in -- in some time to make a recontact and see if
6 the situation changes with that particular witness.
7  PRESIDING JUDGE KORNER: [15:38:28] Has the Victim and Witnesses Unit
8 actually personally been in contact with these witnesses?
9 MRNICHOLLS: [15:38:36] Yes.
10  PRESIDING JUDGE KORNER: [15:38:37] Or is it just your office?
11 MR NICHOLLS: [15:38:39] I apologise for interrupting.
12 Yes. And we received the information, not about the refusal, but about
13 the difficulties, from a colleague in VWS who asked us to call the witness, and that's
14 when I called her myself with the team leader and explained the AVL possibility. So
15  itis ajoint effort.
16 AndI--Ican gointo more detail. I think that's what I can say in open session.
17 Just very quickly, to finish off. ~As you said, your Honours, 22 witnesses now should
18  have their evidence introduced via 68(2)(b), so they are off the list and we can send
19  out those numbers -- well, you have those numbers, but we can send them out.
20  Four witnesses we're not calling due to stipulations with the Defence, that we will put
21 inabartable. And ]I thank them again for that.
22 That leaves -- I've got the number 36, but that's why I want to check before we send
23 this out, 36 witnesses remaining on our list. We don't intend to call them. So that --
24  PRESIDING JUDGE KORNER: [15:39:58] Okay, so that's -- yes, all right. Yeah.

25  Allright. Iwill gointo private session in a moment to deal with if -- I'd like a little
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1 bit more detail about some of them. And also I want to deal, as I say, with
2 Mr Laucci's appeal.
3 But before we do that, so effectively we've got, in this session that was supposed to
4 last until 9 December, we've got how many more witnesses left? Is it four?
5 MRNICHOLLS: [15:40:53] Correct, your Honour.
6  PRESIDING JUDGE KORNER: [15:40:55] You having dropped the three.
7 So, etfectively, I mean this witness, I would have thought, is likely, is he not, to go
8 into Friday? Particularly because it's Fur interpretation. I don't know how much
9 longer you've got, Mr --
10 MRSACHITHANANDAN: [15:41:14] I probably have another session.
11 PRESIDING JUDGE KORNER: [15:41:18] Mr Laucci?
12 MRLAUCCI: [15:41:20] Well, if my colleague takes -- takes the full first session
13 tomorrow, I don't know how much time the -- the victims' representative will take,
14 butI cannot reasonably complete the cross-examination tomorrow afternoon, so that
15 will carry on on Friday morning.
16  PRESIDING JUDGE KORNER: [15:41:36] That's what I -- when I read the witness
17  statement, that's rather what I assumed, although the timings were rather optimistic, I
18  thought.
19  The witness scheduled for after that, is that also viva voce or 68(3)?
20 MR NICHOLLS: [15:41:56] Next, your Honour, we have -- the next witness, 697,
21 is 68(3).
22 PRESIDING JUDGE KORNER: [15:42:02] Yeah.
23 MR NICHOLLS: [15:42:03] The following is viva voce, 1073, that is.
24 1074is 68(3). And Ishould have mentioned now, because of travel issues and other

25  issues, will be AVL from a State Party.
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1 868 is Rule 68(3) and that is, unfortunately, the last one.
2 PRESIDING JUDGE KORNER: [15:42:29] So just looking at the estimated timings, it
3 is almost certain, therefore, that the witnesses will end Friday, if not before?
4 MR NICHOLLS: [15:42:48] Yes. Iwould think probably before next Friday.
5  And I would just say again, there is not one witness we have moved around since
6  October because we thought, "Oh, that's a better order or that would be nicer." We
7  are driven totally by availability.
8  PRESIDING JUDGE KORNER: [15:43:08] Yeah, [ understand. No, I--1do
9  appreciate the -- the problems, Mr Nicholls. My -- my concerns are that it's -- it's
10 unfortunate that a good long look wasn't taken a lot earlier, firstly at what -- whether
11 witnesses were willing to testify. And secondly, whether some of the witnesses you
12 were going to call or not.
13 Allright. ThenI think -- and we will discuss this and say something about it either
14 tomorrow or Friday. We will, however, use some of the -- of the following week,
15 firstly, to look at timings of what's going to happen after this. Secondly, to deal with
16  any issues of admissibility, which there are still some understanding, or at least one in
17  particular outstanding. So I think the time has now come.
18  So you need, if there is going to have to be any kind of a voir dire, Mr Laucci or
19  Mr Edwards, then -- then it's incumbent upon you to let the Prosecution know so that
20  the relevant witnesses can be here.
21  Allright. Yes, for the last matter then today, let's go into private session.
22 (Private session at 3.44 p.m.)
23 THE COURT OFFICER: [15:44:49] We're in private session, Madam President.
24 (Redacted)

25  (Redacted)
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(Redacted)

(Private Session)

ICC-02/05-01/20

PRESIDING JUDGE KORNER: [15:57:44] Yeah, well there's not much -- I mean,

you've expressed your view, but there's not much we can do about that, Mr Laucci.

All right. That does bring me on to -- oh, well, first of all, Ms von Wistinghausen, I

take it that there's nothing you want to say on -- on this issue, but I image it may have

a knock-on effect because you have decided to put on a case, and so witnesses
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1 the Prosecution don't call may be, I suppose, witnesses you want to look at.

2 MS VON WISTINGHAUSEN: [15:58:17] Well, first of all, I can say that, of course I

3 have sympathy for the difficulties that my colleagues from Prosecution have. And as

4  long as we don't have the impression that there are delays in this case that I cannot

5  explain to our clients, I really don't see a problem. And we've been moving very fast,

6 and actually much faster than our clients have thought, and are quite happy about.

7 So, I mean, I'm not going to -- I'm not going to go into this discussion. As I say, I have

8 alot of sympathy for the difficulties they are having.

9  Aswe have indicated in -- in a filing, because we thought it was useful to be proactive
10  and to let you know what we intend to do, yes, we want to present a victims' case, but
11 of course it's going to be very limited, you know, given the legal framework that --

12 that we are under, and won't take much more than a few days. However, it requires
13 preparation.

14 PRESIDING JUDGE KORNER: [15:59:18] Yeah.

15 MS VON WISTINGHAUSEN: [15:59:21] And we realise that things were moving fast,
16  but we didn't realise it was moving that fast. And we also anticipate that we will

17 probably have many more clients in due course, so if we want to have the

18  opportunity to consult at least some of them, we will need some time for that.

19  But depending on what the Defence is going to ask, I think that the presentation of

20  our case is certainly not going to cause any delay, because there will be a gap anyway.
21 So, you know, I think that we can easily fit in there and I'm sure we will find an

22 agreement of, you know, reasonable time that you can allocate us. But we are not

23 going to call more than three or four persons, or at least apply to call more than three
24 or four persons. And that is -- and we don't intend to call our clients as witnesses, but

25  rather as victims, to give their views and concerns, and maybe one witness.
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1 PRESIDING JUDGE KORNER: [16:00:30] Right.
2 MS VON WISTINGHAUSEN: [16:00:30] So that also has an impact on, you know, the
3 possibilities of the parties to question them. Because we're not presenting evidence,
4  basically, but of course we want to give our clients a voice and we're trying to figure
5  out how to do this in the most sensible but also interesting way for your Honours and
6  -- and the public.
7 PRESIDING JUDGE KORNER: [16:00:51] Yeah. All right. I think this is clearly one of
8 the many things that we will take time to discuss. And we'll send out a list of matters
9 that we want to discuss in the week after next, so whatever it is, the first week in
10 December. Or not quite even that, is it?
11 All right. Now, Mr Laucci, you've filed an appeal against our decision in relation to,
12 effectively, sanctioning Sudan. I simply -- and I'm raising this now because I simply
13 don't know what you hope to achieve.
14 Supposing, for the sake of argument, we give you leave to appeal and everything
15 comes to a grinding halt, well, the Trial Chamber considers whether or not this is an
16  appealable issue, or something.
17 And so the date in January that we have set just goes, so there's no date anywhere.
18 MR LAUCCI: [16:02:04] Madam President, I -- my understanding is that any appeal,
19  evenif it was authorised, would not have suspending effect. So I would understand
20  that your decision stands and --
21 PRESIDING JUDGE KORNER: [16:02:20] Sorry, how does -- how does my — how does
22 --if we say, yes, you have leave to appeal, on the basis that the Appeals Chamber may
23 say our decision was wrong, but in the midst of all of this you're saying, are you, that
24 we canjust carry on and -- and say that this stands and

25  after 13 January?
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1 MR LAUCCI: [16:02:39] Yes, indeed, that's -- that's my understanding of the absence
2 of suspensive effect.
3 Actually, our request for authorisation to appeal is really limited as to challenging the
4 fact that the finding of noncooperation was not issued yet and has been postponed to
5 adate after 13 January 2023 (Overlapping speakers).
6  PRESIDING JUDGE KORNER: [16:03:06] But supposing, let us say, that the Sudanese,
7  in a fit of enthusiasm, an unusual fit of enthusiasm --
8 MR LAUCCI: [16:03:15] Unexpected.
9  PRESIDING JUDGE KORNER: [16:03:16] -- give you all the documents. So we

10 wouldn't be holding -- you're appealing our refusal to hold them in contempt, or

11 whatever it is. And then if they've -- if they've complied, where's it going to get you to

12 have a finding? I just want you to think about it.

13 MR LAUCCI: [16:03:36] I -- I think there is a word which perfectly summarise the

14 situation if that, what you say, happens. It is moot.

15  PRESIDING JUDGE KORNER: [16:03:44] Yes. But in the meantime, Mr Laucci, we've

16  gotto apply our minds yet again to read your request for leave to appeal.

17 When --

18 MR LAUCCI: [16:03:54] You know, Madam President, if I could appeal without

19  asking your permission, be sure that I will do it.

20  PRESIDING JUDGE KORNER: [16:04:01] Well, I'm sure you would, yes. And the

21  Appeals Chamber would really love you, and us.

22 Allright. So you -- you -- all I'm wanting to know is you want to pursue this, the

23 application?

24 MR LAUCCI: [16:04:14] Yes.

25  PRESIDING JUDGE KORNER: [16:04:16] All right.
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1 Yes. All right. As I say then, without using code, because we're in private, we are

2 going to deal therefore with the question of the admissibility of your client's video.

3 And we will do that, I really think, week after next. So we've got all this time

4  (Overlapping speakers)

5 MR LAUCCI: [16:04:42] And is it the topic on which you -- you invited us to — to

6  make some submissions?

7  PRESIDING JUDGE KORNER: [16:04:49] Yeah, it is. I -- I think, first of all, could we

8  have written submissions on why you say this is not admissible, and whether you

9 intend to call any evidence. I mean, if, as I understand it, you say in some way this
10  was obtained by a trick, then, I mean, effectively you would have to put your client in
11  the witness box, I think.
12 MR LAUCCI: [16:05:20] I think we can, in the first place, do without. This is an option.
13 We have not taken decision yet and that's something, of course, that we need to -- to
14 discuss with our client. But for this admissibility issue, well, I think we can deal with
15 it without -- without need for that.
16  PRESIDING JUDGE KORNER: [16:05:44] All right. Well, I think we really need to sort
17 it out before the break, so ...
18  (Counsel confer)
19 MR LAUCCI: [16:06:03] I intended to put that in the -- in the written submissions, but
20 it may be better to announce it now, that we may have to -- to hear the investigator as
21  part of the -- of the voir dire.
22 PRESIDING JUDGE KORNER: [16:06:16] Yeah. Well, no, I mean, I assumed, that's
23 why Isaid --  mean, depending on what you say, the investigator will have to come
24 and explain what happened. Who is the investigator?

25 MR NICHOLLS: [16:06:27] The -- we're in private?
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PRESIDING JUDGE KORNER: [16:06:30] Yeah.

(Private Session)

ICC-02/05-01/20

MR NICHOLLS: [16:06:32] Unfortunately, the -- the principal investigator is

(Redacted), the one who has the most direct involvement in this.

We can call another investigator, who -- who knows what happened -- I mean, who

was involved but was not speaking directly with the person who delivered the video

to us, if that makes sense.

(Redacted)
(Redacted)
(Redacted)
(Redacted)
(Redacted)
(Redacted)
(Redacted)
(Redacted)
(Redacted)
(Redacted)
(Redacted)
(Redacted)

(Redacted)

PRESIDING JUDGE KORNER: [16:07:46] (Redacted)

(Redacted)

(Redacted).

All right. I think -- I imagine this is a fairly short written submission, is it? I mean, the

-- so could we say that we -- you file that, please, by -- what's today? Wednesday.

By close of business Monday.
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1 MR LAUCCI: [16:08:18] I would, even if it is short, I would have requested to have
2 some days without a hearing session in order to prepare this.
3 PRESIDING JUDGE KORNER: [16:08:27] Yes. All right. Okay.
4 Allright. Why don't we say Monday week.
5 MR LAUCCI: [16:08:36] Okay.
6  PRESIDING JUDGE KORNER: [16:08:38] Yes. Whatever -- what's the date then?
7 MR LAUCCI: [16:08:41] Should be 1 December, or something like that.
8  PRESIDING JUDGE KORNER: [16:08:43] 1 December, yeah.
9 MR NICHOLLS: [16:08:44] If I could just raise one point on this. I invite my friends to
10 deal with and consider the telephone calls made with their client before he
11 surrendered, just the introductory parts of those telephone calls where the client
12 introduces himself, as well.
13 (Redacted)
14  (Redacted)
15 (Redacted)
16 (Redacted)
17  (Redacted)
18  (Redacted)
19 (Redacted)
20  (Redacted)
21 (Redacted)
22 (Redacted)
23 (Redacted)
24 (Redacted)

25  (Redacted)
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1  (Redacted)

2 MR LAUCCI: [16:10:26] Madam President, just a correction, next Monday is 28 of

3 November.

4  PRESIDING JUDGE KORNER: [16:10:30] Yeah. All right. Can we have your written

5  submissions by the 28th. And the Prosecution response -- I'd like to — to deal -- in the

6 last week, the week we were supposed to be sitting, which is -- I really have lost the

7  plotnow.

8 MR LAUCCI: [16:10:55] The week of the 5th.

9  PRESIDING JUDGE KORNER: [16:10:57] week of the 5th. I would like to deal with
10 that in the week of 5 December. So can we have the Prosecution response? How long
11 would you want? I mean, I would think it's a fairly straightforward response.

12 MR NICHOLLS: [16:11:13] I think -- I would -- 2 December; is that all right?

13 PRESIDING JUDGE KORNER: [16:11:23] Yeah, that's fine. And then we'll hold a

14 hearing -- and we'd better know about the investigator or, you know, you'd better --
15 MR NICHOLLS: [16:11:30] I will check on that and we will -- we will contact him.

16  PRESIDING JUDGE KORNER: [16:11:35] Right. So that's -- yeah, and then I think

17 what we'll do, either at the end of this week or the beginning of next week, we will

18  issue a list of matters that -- that we want to go through before we break for

19  Christmas.

20 MR NICHOLLS: [16:11:58] I -- I think -- sorry to jump in, but not sure how the no case
21  to answer motion, the Court would approach that if there is one. I don't know if there
22 will

23 PRESIDING JUDGE KORNER: [16:12:11] Yeah, well, I'm going to ask them. I mean,
24  it'snot in -- a thing of interest. It's -- it's actually -- it's not in our conduct of

25  proceedings document, I don't think.
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1 We are discussing at the moment what we hope will be a court- wide standardized
2 approach, but at the moment we haven't got one.
3 So, but are you able to say at this stage, Mr Laucci, are you intending to see if the
4 Court will entertain what is still being called a no case to answer motion, but may be
5  called something slightly different?
6 MR LAUCCI: [16:12:55] Don't take it as a definitive answer, but if [ was to answer
7  today, the answer would be yes.
8  PRESIDING JUDGE KORNER: [16:13:01] Right. Well, that is certainly one of the
9  things we're going to discuss.
10  All right. Thank you all very much.
11 Interpreters, I'm sorry, we've sat a little later this afternoon, but at least we've clarified
12 quite a lot.
13 Right. So 9.30 tomorrow morning, please.
14 THE COURT USHER: [16:13:26] All rise.

15  (The hearing ends in private session at 4.13 p.m.)
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