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International Criminal Court 1 

Trial Chamber X 2 

Situation:  Republic of Mali 3 

In the case of The Prosecutor vs Al Hassan Ag Abdoul Aziz Ag Mohamed Ag 4 

Mahmoud - ICC-01/12-01/18 5 

Presiding Judge Antoine Kesia Mbe Mindua, Judge Tomoko Akane and  6 

Judge Kimberly Prost 7 

Trial Hearing - Courtroom 3 8 

Monday, 5 July 2021 9 

(The hearing starts in closed session at 9.31 a.m.) 10 

THE COURT USHER:  [9:31:08] All rise. 11 

The International Criminal Court is now in session. 12 

Please be seated.  13 

PRESIDING JUDGE MINDUA:  [9:31:21](Interpretation) The hearing shall now 14 

commence. 15 

Good morning, everyone.  I wish everyone a good week. 16 

Courtroom officer, kindly call the case. 17 

THE COURT OFFICER:  [9:31:36] Good morning, Mr President, your Honours. 18 

This is the situation in the Republic of Mali, in the case of The Prosecutor versus  19 

Al Hassan Ag Abdoul Aziz Ag Mohamed Ag Mahmoud, case number 20 

ICC-01/12-01/18. 21 

And for the record, we are in closed session.  22 

PRESIDING JUDGE MINDUA:  [9:32:00](Interpretation) Thank you very much, 23 

courtroom officer. 24 

As usual, we will now begin with introductions.  First of all, the Office of the 25 
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Prosecutor.   1 

Mr Prosecutor. 2 

MR DUTERTRE:  [9:32:10](Interpretation) Good morning, your Honours.  The OTP 3 

is represented this morning by Mousa Allafi, behind me; Lucio Garcia, beside me; and 4 

myself, Gilles Dutertre.  Greetings to everyone. 5 

PRESIDING JUDGE MINDUA:  [9:32:35](Interpretation) Thank you, Prosecution. 6 

Defence.  Counsel. 7 

MS TAYLOR:  [9:32:41] Good morning, Mr President.  Good morning, your 8 

Honours.  Good morning to everyone inside and around the courtroom.  The 9 

Defence for Mr Al Hassan is represented today by Ms Sarah Marinier-Doucet, 10 

Ms Dolly Chahla, and myself, Melinda Taylor.  Thank you.  11 

PRESIDING JUDGE MINDUA:  [9:32:59](Interpretation) Thank you very much, 12 

Ms Taylor.  13 

And now LRVs.  Counsel. 14 

MR LUVENGIKA:  [9:33:09](Interpretation) Good morning, your Honours.  The 15 

victims are represented today at this hearing by Ms Claire Laplace and myself,  16 

Fidel Nsita Luvengika.  I take this opportunity to wish everyone a good week ahead, 17 

Ms Taylor, Mr Dutertre and their respective teams, as well as Counsel 18 

 and everyone else who is working in and about the courtroom.  19 

Thank you. 20 

PRESIDING JUDGE MINDUA:  [9:33:48](Interpretation) Thank you very much, 21 

Counsel. 22 

And now the witness's counsel.  Counsel. 23 

:  [9:33:58](Interpretation) Good morning, your Honours.  My name is 24 

, and I am counsel to  witness in this case.  I take this 25 
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opportunity to greet everyone who is taking part in today's hearing.  Thank you.  1 

PRESIDING JUDGE MINDUA:  [9:34:23](Interpretation) Thank you very much, 2 

Counsel. 3 

And now I turn to the witness. 4 

Good morning, Mr Witness.  How are you? 5 

WITNESS:  MLI-OTP-P-0150 (On former oath) 6 

(The witness speaks Arabic) 7 

THE WITNESS:  [9:34:38](Interpretation) Good morning, your Honours.  I am well.  8 

And I thank you.  9 

PRESIDING JUDGE MINDUA:  [9:34:48](Interpretation) Thank you very much, 10 

Mr Witness.  Once again welcome, and of course I remind you that you are still 11 

under oath and that you must tell the truth, the whole truth and nothing but the truth.  12 

This morning we will be continuing with your testimony with cross-examination by 13 

the Defence.  14 

But, Ms Taylor, before I ask you to proceed, I do have a number of instructions, not 15 

only for you but also in general terms for all parties and participants.  I'm going to 16 

read out these instructions now. 17 

The Chamber is once again obliged to rule on a number of aspects having to do with 18 

certain aspects of the cross-examination.  First of all, Ms Taylor has more than once 19 

during her cross-examination made reference to transcripts, interviews from -- with 20 

P-150, interviews with the OTP, in a fashion that was not in compliance with the 21 

fourth decision by this Chamber regarding the conduct of the proceedings.  I remind 22 

you that the -- of the content of paragraph 9 of that decision - and this is Rule 23 

1267 -- 65, rather - (Speaks English) "Counsel questioning a witness shall refrain from 24 

putting parts of the witness's statement to the witness without having established a 25 
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foundation to do so, namely to either refresh the witness's memory or to confront the 1 

witness with contradictions between the prior testimony and the in court testimony ... 2 

The principle is that before using the statement, the witness must be given the 3 

opportunity to respond to a question(s) on the relevant point based on memory." 4 

(Interpretation) End of quote. 5 

Ms Taylor, not only did you not follow these instructions, but also on several 6 

occasions, you merely read out passages from the transcripts without questioning the 7 

witness except to ask him to confirm the accuracy or the truthfulness of the words 8 

uttered.  This practice flies in the face of the instructions issued by the Chamber.  In 9 

the future, we expect you to respect the principles that we have set for the conduct of 10 

this trial. 11 

Secondly, I would also like to take this opportunity to ask the parties to avoid reading 12 

long passages from documents that are already on the case record, such as articles 13 

taken from the press, unless this is absolutely necessary to put a question.  In 14 

particular, and unless interpretation is necessary because, for example, if an Arabic 15 

version is not available, you must immediately lead the witness to the paragraph that 16 

you would like him to read and put your question thereafter.  It is not necessary to 17 

read out the entire document or to read out a long series of paragraphs.  18 

Thirdly, I wish to reiterate, Ms Taylor, my oral instructions of last Thursday.  More 19 

specifically, I wish to remind you to avoid making reference to documents, 20 

particularly passages from transcripts or video footage, without specifying the 21 

purpose of the reference or without demonstrating their relevance to the questions 22 

that follow.  23 

And finally, Ms Taylor, the Chamber does observe that more than once you have put 24 

a question to the witness after referring to a document or to a transcript, even though 25 

ICC-01/12-01/18-T-111-CONF-ENG CT 05-07-2021 4/66 TICC-01/12-01/18-T-111-CONF-ENG CT 05-07-2021 4/66 TICC-01/12-01/18-T-111-Red-ENG CT RCL WT 05-07-2021 4/66 T
Pursuant to the Trial Chamber X’s directions, ICC-01/12-01/18-789-AnxA, dated 6 May 2020, the lesser-redacted version of the transcript is filed in the record of
the case.



Trial Hearing                          (Closed Session)                        ICC-01/12-01/18 

WITNESS:  MLI-OTP-P-0150 

 

05.07.2021          Page 5 

 

in the eyes of the Chamber the question could have been put directly to the witness 1 

without making such a reference.  Thus, I urge you to avoid unnecessary references 2 

because this affects the clarity of your questions and, in turn, the clarity of the 3 

proceedings.  4 

So these are the oral instructions of this morning, and I hope the Defence and all 5 

parties and participants take notice thereof. 6 

Without any further ado, I now call upon the Defence to continue with their 7 

cross-examination.  8 

MS TAYLOR:  [9:43:07] Thank you, Mr President. 9 

QUESTIONED BY MS TAYLOR: (Continuing) 10 

Q.   [9:43:11] Good morning, Mr Witness.  How are you this morning? 11 

A.   [9:43:18] Good morning.  I am well.  Thank you very much.  12 

Q.   [9:43:24] Did you have a restful weekend? 13 

A.   [9:43:36] Yes, I did.  Thank you.  14 

Q.   [9:43:39] Now we're going to continue our journey through judgments this 15 

morning.  And I'm going to start with OTP tab 321.  That's MLI-OTP-0001-7546, 16 

that's the Arabic.  And the translation is OTP tab 322, that's MLI-OTP-0054-0014.  17 

And if that could be put on evidence 1. 18 

Mr Witness, can you confirm that you have the Arabic document.  19 

A.   [9:45:36] Yes, I do have the Arabic document here.  20 

Q.   [9:45:42] Was this a debt case referred to the court by the complainant? 21 

A.   [9:46:13] I'm not sure whether this document went to the court from the police 22 

or from the complainant.  23 

Q.   [9:46:31] Is it correct that the names Adam and El-Hassan are listed under the 24 

word "Witnesses"? 25 
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A.   [9:46:51] Yes, that is correct.  1 

Q.   [9:46:56] And then underneath their names, is it correct that we have the words:  2 

"The above term expired without the man paying anything.  I urge the members of 3 

the court to be harsher with this man because he has taken money from a lot of 4 

people"? 5 

A.   [9:47:25] Yes.  6 

Q.   [9:47:32] And, Mr Witness, in the Arabic is it written in the singular or the 7 

plural? 8 

A.   [9:47:54] I haven't understood the question.  9 

Q.   [9:47:59] The English has:  "I urge the members of the court to be harsher with 10 

this man."  So it's written in the singular.  Is that an accurate translation? 11 

A.   [9:48:27] Yes.  12 

Q.   [9:48:30] And it's correct, isn't it, the names Adam and El-Hassan aren't put 13 

underneath these words? 14 

A.   [9:48:56] Yes. 15 

MS TAYLOR:  [9:48:58] Would it be possible to put the Arabic version on to 16 

Arabic -- sorry, evidence 1, that is tab 321, MLI-OTP-0001-74 -- 7546?  17 

Mr Register, is it possible to put the Arabic version on to evidence 1?  If we could 18 

zoom in.  19 

THE COURT OFFICER:  [9:50:14] Towards the left or towards the right?  20 

MS TAYLOR:  [9:50:16] Towards the right.  21 

Q.   [9:50:24] Now, Mr Witness, is it correct that the stamp of the Islamic police is 22 

upside down? 23 

A.   [9:50:37] Yes.  24 

Q.   [9:50:44] So would it appear to have bled through from another document? 25 
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PRESIDING JUDGE MINDUA:  [9:51:05](Interpretation) Prosecution. 1 

MR DUTERTRE:  [9:51:06](Interpretation) This question is entirely speculative.  The 2 

stamp is upside down, and Ms Taylor can make any kind of arguments she wishes 3 

about this stamp in her closing brief.  But this is entirely speculative. 4 

MS TAYLOR:  [9:51:30] I can move on. 5 

PRESIDING JUDGE MINDUA:  [9:51:32](Interpretation) Ms Taylor, yes.  I beg your 6 

pardon.  Sorry, my microphone was off.   7 

What is your response, Ms Taylor?  8 

MS TAYLOR:  [9:51:42] Mr President, I can move on.  It was just important for the 9 

record to note that the stamp was actually upside down, which is not reflected in the 10 

English translation.  11 

PRESIDING JUDGE MINDUA:  [9:51:58](Interpretation) Yes, that is important, 12 

Mr Prosecutor.  Are you opposed to this clarification? 13 

MR DUTERTRE:  [9:52:05](Interpretation) No, not at all.  But this is something that 14 

Ms Taylor can plead later on.  The reason for this stamping upside down, well, that's 15 

entirely -- this is an entirely -- this is -- calls for speculation. 16 

PRESIDING JUDGE MINDUA:  [9:52:22](Interpretation) Move on, please, 17 

Ms Taylor.  18 

MS TAYLOR:  [9:52:25] 19 

Q.   [9:52:25] Now, Mr Witness, do you recall seeing this document during an 20 

interview in ? 21 

A.   [9:52:47] Yes.  22 

Q.   [9:52:51] And is it correct that until you saw this document23 

? 24 

A.   [9:53:20] After reviewing the document25 
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  1 

 2 

  3 

Q.   [9:53:47] But is it not the case, Mr Witness4 

? 5 

6 

 7 

MS TAYLOR:  [9:54:29] If I could turn to Prosecution tab 1393, that's 8 

, and we'll be turning to pages 9005 to 9006, lines 331 to 351.  9 

And if that could be put on evidence 1.  10 

THE COURT OFFICER:  [9:55:23] Counsel, we do not have that page number.  11 

Would you kindly confirm what page we should go to.  Thank you.  12 

(Counsel confers) 13 

THE COURT OFFICER:  [9:58:00] Is counsel looking for tab number 1394? 14 

MS TAYLOR:  [9:58:14] We found it.  We're just about to give the reference.  15 

It's tab 1394, that's .  It's page 9005, lines 331 to 351.  If the 16 

interpreters could indicate if they're ready to interpret. 17 

THE ARABIC INTERPRETER:  [9:59:58] Message from the interpreter:  I can't find 18 

the document, but I can follow it on evidence 1. 19 

MS TAYLOR:  [10:00:05] So starting from line 331. 20 

"Interviewer:  First of all, you did not remember21 

Is that correct?  22 

Interpreter:  Yes." 23 

Interviewer:  Yes --  24 

"Interviewer:  Meaning no, you did not ... 25 
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Interviewee:  Yes. 1 

Interpreter:  Yes. 2 

Interviewer:  So, and but now that you, that you come to the conclusion based on 3 

this ?" 4 

And if we could turn to the next page. 5 

(Microphone not activated)  6 

MR DUTERTRE:  [10:01:19](Interpretation) No microphone.  We hear nothing. 7 

MS TAYLOR:  [10:01:22] "Interpreter:  No, but when I read these documents, I 8 

noticed9 

10 

11 

Q.   [10:01:44] Is this an accurate translation, Mr Witness? 12 

A.   [10:01:54] Yes. 13 

Q.   [10:01:56] Now according to this extract, you told the Prosecution that even 14 

when you saw these documents15 

s that correct? 16 

A.   [10:02:26] What I stated to the Prosecution is true, but I clarify that.17 

18 

19 

That's what I've just told you.  20 

Q.   [10:02:50] Now, Mr Witness, there's a contradiction here.  Did you remember it 21 

or did you remember it here in court? 22 

A.   [10:03:11] I remembered23 

24 

25 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

Q.   [10:04:52] Now, I'd like to refer now to 11 

OTP tab 906, that's MLI-OTP-0068-4787.  And the translation is tab 907, that's 12 

MLI-OTP-0069-3229.  And if that could be put on evidence 1.  13 

Do you have this document, Mr Witness? 14 

A.   [10:07:15] Yes.  15 

16 

17 

Q.   [10:07:38] Now, at transcript 97, page 78, lines 20 to 24, you were asked:  "And, 18 

generally speaking, what type of cases were brought before the cadi?  Could that be 19 

cases of theft or what type of thing?"   20 

And your answer was:  "Mostly social cases such as divorce and marriage and 21 

breastfeeding and similar cases.  And also cases related to money, such as sales, 22 

usury and debts and the likes, judges used to deal with this type of judgment." 23 

So is this the type of judgment that a cadi like Houka Houka would have dealt with 24 

before 2012? 25 
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A.   [10:08:42] Yes. 1 

MS TAYLOR:  [10:08:45] I'd like to turn to another debt case.  That's OTP tab 645, 2 

that's MLI-OTP-0055-1068, the Arabic.  The translation is OTP tab 646, that's 3 

MLI-OTP- -- 4 

PRESIDING JUDGE MINDUA:  [10:09:21](Interpretation) Prosecutor. 5 

MR DUTERTRE:  [10:09:21](Interpretation) Just a correction, your Honour.  I didn't 6 

want to interrupt, but Ms Taylor said it was page 78.  Well, that's how it's reflected 7 

on the transcript, but it's page 38.  So that's an error in English and in French. 8 

PRESIDING JUDGE MINDUA:  [10:09:38](Interpretation) Thank you very much for 9 

the clarification.  10 

THE INTERPRETER:  [10:09:55] Page 78 of transcript 0097. 11 

MS TAYLOR:  [10:09:59] Now, I believe I was in the process of reading out the 12 

Arabic MLI reference -- or the English-Arabic -- sorry, the translation MLI reference.  13 

It's OTP tab 646, MLI-OTP-0054-0302.  And if that could be brought on to evidence 1. 14 

Q.   [10:10:19] And, Mr Witness, if you could kindly indicate to me if you have that 15 

document.  16 

Now, this concerns an attestation of debt of 85,000 CFA.  Is it correct that according 17 

to this, the person who was owed the debt took the motorbike as a guarantee and the 18 

police tried to help the bike in -- help sell the bike in order to resolve the dispute? 19 

A.   [10:12:02] Yes, that's true.  20 

Q.   [10:12:06] If we could now turn to  It's OTP tab 796, It's 21 

MLI-OTP-0068-4707.  The translation is OTP tab 797, MLI-OTP-0078-1714.   22 

And if that could please be put on evidence 1.  23 

A.   [10:13:39] Yes, I found the document.  24 

Q.   [10:13:45] Now, according to the translation, it says: "Since he was found 25 
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insolvent, he demanded the following:" and it sets out 1, 2, 3, 4 demands.   1 

Is it correct that these four demands were being requested by the person who owed 2 

the debt? 3 

A.   [10:14:38] That's what it would appear in the document, but the term is vague.  4 

It said that he was asked the following -- he demanded the following, but we don't 5 

know who demanded the following.  The formulation is vague.  6 

Q.   [10:14:56] Is the translation accurate, Mr Witness?  I'll read it out in English, 7 

and if you could please let me know if it corresponds to the Arabic.   8 

In English it says:  appeared before us.  9 

 is indebted to him with the amount of 17,000 CFA riyals, and he is 10 

demanding repayment.  Since he was found insolvent, he demanded the following:"  11 

Is that the same as the Arabic?  12 

A.   [10:15:47] Yes.  I think it's the person who owes the money who asked for these 13 

four different points.  14 

Q.   [10:16:00] Now I'm just going to turn to part 5 of the series of articles by 15 

.  That's Defence tab 261, that's MLI-OTP-0024-0007 at page 0009.  And the 16 

Arabic is Defence tab 260, MLI-OTP-0358 at 0359. 17 

And for the interpreters, the relevant paragraph starts with: "Do you have any vivid 18 

examples?" 19 

A.   [10:17:39] Could you give me the page number in Arabic, please, in the Arabic 20 

text. 21 

Q.   [10:17:43] Certainly.  It's 0359.  It's the question after the fifth paragraph in 22 

Arabic.  So there's a question:  "Do you have any vivid examples?" 23 

A.   [10:18:34] Yes.  I would like to say that you can't read this text, this writing.  24 

It's almost illegible.  25 
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Q.   [10:18:49] This was the Prosecution document, but we have a more readable 1 

version which we can give to you.  It's MLI-D28-0005-6127 at page 6128.  So that's a 2 

more readable version.  3 

Mr Witness, have you located the paragraph under the question One visit -- one vivid 4 

example?  I apologise.  "Do you have any vivid examples?" being the question. 5 

A.   [10:19:59] Yes.  6 

Q.   [10:20:03] It states:  "One example involves a ruling that had been issued for a 7 

disputant to be paid back his debt.  The non-prevailing party offered to give the 8 

prevailing party the engine of an automobile for a certain value.  The creditor 9 

refused, and the debtor held on to his assessment.  The judges called in a mechanical 10 

expert, who was a mujahid, and ruled that he shall assess the value of the engine." 11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

That is provided for in what Allah says in the Surat of the Prophet, to ask people who 22 

are specialists if you do not know.  The Surat says that each person who is 23 

specialised in a particular art or field of any kind can give his opinion.  And that's 24 

the reason why, within the framework of justice, you are always asked the opinion of 25 
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traders to evaluate certain questions.1 

2 

That's it.  3 

Q.   [10:23:18] Thank you for that explanation. 4 

5 

6 

7 

8 

A.   [10:24:09] I'm sorry, I wasn't well-concentrated when you started with your 9 

question concerning  10 

Q.   [10:24:27] Is it correct, Mr Witness, that   11 

12 

13 

A.   [10:25:10] Yes.  This is another rule of justice -- of Islamic justice in general.  14 

This is called the judgment based on the presumption -- the current assumption or the 15 

presumption of the evidence in the situation constitutes an elementary item which is 16 

weak.  But if there are lots of different evidence of this type, then this can lead to a 17 

strong judgment or a strong decision.   18 

In all cases, the hadd is not applied here, but it's ta'zir that is applied, that it's a 19 

discretionary sentence.  And evidence of thereof is that the court takes into account 20 

the evidence in the situation.  And that's what was said about Yusuf, peace be on 21 

him.  He was accused.  That's what the Koran says about Yusuf, peace be upon him.  22 

He was accused of being with his -- Aziz's wife, and the wife in question complained 23 

against him.  And at that time, one of the judges or a member of the family was 24 

called upon to examine the shirt which was ripped on that occasion.  And the judge 25 
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said if it is ripped on -- in the front, then the woman is telling the truth.  But if it was 1 

ripped at the back, then it's Yusuf, he told the truth. 2 

3 

4 

5 

6 

Q.   [10:27:39] So is it correct, then, that even if the defendant doesn't confess, the 7 

defendant can still be sentenced to ta'zir if the complainant refers to this type of 8 

situational evidence? 9 

A.   [10:28:06] Yes, that's true. 10 

PRESIDING JUDGE MINDUA:  [10:28:11](Interpretation) Prosecutor. 11 

MR DUTERTRE:  [10:28:11](Interpretation) Yes, by way of translation, at the end of 12 

that previous answer on page 18, 13 in French, I don't have the English, but the 13 

witness said  -- he said something else, 14 

.  He stated something else in Arabic as well.  So it 15 

would be good to see if there was anything else as well.  16 

MS TAYLOR:  [10:28:43] I can ask again, although I understood that the English was 17 

accurate.  But I can ask the witness to repeat the end of his answer.  18 

PRESIDING JUDGE MINDUA:  [10:28:59](Interpretation) If you could clarify that 19 

with the witness.  20 

MS TAYLOR:  [10:29:08] 21 

Q.   [10:29:08] Mr Witness, if you could go back not just -- not to your last answer 22 

but to your answer before.  And according to the transcript, it says:   23 

24 

25 
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  1 

Did you say anything else, or is that accurate? 2 

A.   [10:29:50] Yes.   3 

4 

5 

6 

7 

MS TAYLOR:  [10:30:32] Now if I could turn to .  It's OTP tab 910, it's 8 

MLI-OTP-0068-4789, that's the Arabic.  And OTP tab 911 is the English, that's 9 

MLI-OTP-0078-1778.  And if that could be, please, put on evidence 1. 10 

Q.   And, Mr Witness, if you could kindly indicate to me if you have that document 11 

next to you.  12 

A.   [10:31:56] Yes, I have the document.  13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 
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1 

2 

3 

4 

5 

6 

7 

Q.   [10:34:46] If I could turn to  It's OTP tab 792, 8 

MLI-OTP-0068-4705.  And the translation is OTP tab 793, MLI-OTP-0078-0248.  And 9 

if that could please be put on evidence 1.   10 

And, Mr Witness, if you could kindly indicate if you have tab 792 with you.  11 

A.   [10:36:38] Yes, I do have the document.  12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 
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Q.   [10:39:01] If I could bring up OTP tab 74, it's the Arabic, MLI-OTP-0001-7361.  1 

The English translation is OTP tab 75, that's MLI-OTP-0034-0063.  And if that could 2 

kindly be put on evidence 1.  3 

A.   [10:40:48] I have the document with me right here. 4 

5 

6 

7 

8 

9 

A.   [10:42:01] Yes.  You can see that. 10 

Q.   [10:42:08] And if we could turn to the articles by .  That's OTP  11 

tab 1278 is the English, that's MLI-OTP-0024-0015 at 0044 is the English.  And the 12 

Arabic is OTP tab 1277, and it's MLI-OTP-0010-0088 at 0099.  And the Arabic, it's the 13 

second example on the page.  14 

For the interpreters, the relevant paragraph starts with:   "The second example".  If 15 

you could kindly indicate if you're ready to interpret.  But I'll wait for the witness to 16 

find the section. 17 

A.   [10:44:29] Yes.  I do have the document here, and I've found the paragraph that 18 

begins:  "The second example". 19 

Q.   [10:44:43] I'll read it out:  20 

"The judges didn't inflict Islamic statutory penalties on those persons who were needy 21 

and were found to have committed their crimes out the necessity, to the point where 22 

they had no other option but to commit theft.  There was only one instance of this in 23 

Timbuktu, for which the judges rejected to enforce the Islamic statutory penalty and 24 

the mujahidin assisted the accused, praise be to Allah." 25 
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A.   [10:45:41] I don't think that the sentence is correct here.  It was not read 1 

properly.  There were two mistakes here, in the writing of this sentence and also in 2 

the -- in the interpretation. 3 

THE INTERPRETER:  [10:46:00] Remark from the interpreter:  The nature or the 4 

characters are not very legible.  5 

MS TAYLOR:  [10:46:13] 6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 
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1 

2 

3 

4 

5 

6 

7 

8 

Q.   [10:50:21] Thank you for that clarification.  9 

Now, Mr Witness, on day 7 of your testimony, you referred to the prohibition on the 10 

practice of exorcism and you used the word "ruqya."  It was transcript 94, page 34, 11 

lines 8 to 9.  Can you explain this practice of ruqya.  12 

A.   [10:51:07] Ruqya is a kind of amulet or a spell.  In other words, one reads out 13 

the Koran or one prays to ensure healing.  It's kind of a healing ritual.  And ruqya is 14 

divided under Islamic law into legal ruqya and illegal ruqya, haram, that is to say, 15 

prohibited, not allowed.  So a legal ruqya, and then there is unlawful or illegal ruqya.  16 

Q.   [10:51:57] Can ruqya include beating the jinn out of a person? 17 

A.   [10:52:20] Yes.  Amongst the best-known ruqya, we find hitting or beating the 18 

evil spirits and driving them out of the person.  For example, amongst us, the kind of 19 

ruqya intended to heal people who are mad or demented.  And often that ruqya is 20 

successful and the person is actually healed.  21 

Q.   [10:53:01] Just for the transcript, I'm referring to the word "ruqya."  I believe the 22 

spelling is R-U-Q-Y-A. 23 

Now did this practice of beating the person or beating them to get the jinn out, did 24 

that occur in Timbuktu before 2012? 25 
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A.   [10:53:46] Yes.  And I was amongst the people who laughed at those practices.  1 

And I told my father about some very ironic stories about that, hitting a person who is 2 

ill or beating someone to drive evil spirits out of his body and/or covering the person 3 

with smoke and steam until the person chokes and loses consciousness.  There were 4 

other practices that stemmed from ignorance and primitive beliefs.  And this was 5 

used before 2012.  The jihadists prohibited that sort of thing and I was in agreement 6 

with jihadists about that.  In other words, we had to do away with superstition and 7 

get rid of all these superstitions.  8 

Q.   [10:55:02] If I could turn to OTP tab 349, that's MLI-OTP-0001-7560.  And the 9 

translation is OTP tab 350, that's MLI-OTP-0052-0031.  10 

A.   [10:56:54] Yes, I have the document.  11 

12 

13 

14 

15 

MS TAYLOR:  [10:57:32] If we could now turn to It's OTP tab 806, 16 

OTP-MLI-0068-4712.  And the translation is OTP tab 807, MLI- -- I did that the 17 

wrong way around before, I apologise.  MLI-OTP-0078-1724.  If that could be 18 

placed on evidence 1.   19 

And if you could kindly indicate to me if you have it, Mr Witness.  20 

Mr President, it's now 11 o'clock.  Would now be a -- I have a couple of questions, so 21 

I can wait until after the break to pose them to the witness.  22 

PRESIDING JUDGE MINDUA:  [10:59:48](Interpretation) You're entirely right, 23 

Ms Taylor.   24 

We will now suspend the hearing for half an hour and we shall resume at 11.30. 25 
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The hearing is suspended. 1 

THE COURT USHER:  [11:00:01] All rise. 2 

(Recess taken at 11.00 a.m.)  3 

(Upon resuming in closed session at 11.30 a.m.) 4 

THE COURT USHER:  [11:30:16] All rise.  5 

Please be seated.  6 

PRESIDING JUDGE MINDUA:  [11:30:41](Interpretation) Court is in session. 7 

The Defence has the floor to follow up with their cross-examination.   8 

Ms Taylor.  9 

MS TAYLOR:  [11:30:51] Thank you, Mr President. 10 

Q.   [11:30:56] Good morning, Mr Witness.  11 

A.   [11:31:06] Good morning, Madam.  12 

Q.   [11:31:08] Mr Witness, do you have in front of you?  It's  13 

tab 349 -- I apologise.  Tab 806. 14 

A.   [11:31:33] Yes. 15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 
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1 

2 

3 

Q.   [11:33:41] Mr Witness, were you aware that under the Malian penal code, for the 4 

record, Article 281, persons who practice sorcery, magic or charlatanism can be 5 

imprisoned between six months and two years? 6 

A.   [11:34:09] No, I didn't know.  7 

Q.   [11:34:18] Now, Mr Witness, does the word "zina" mean sexual intercourse 8 

outside the rules of Sharia? 9 

A.   [11:34:44] Yes.  There are definitions in the jurisprudence, the fiqh, which are 10 

very precise when it comes to this term.  11 

Q.   [11:34:56] Now, is it correct that sexual intercourse outside of marriage is a 12 

subcategory of zina? 13 

PRESIDING JUDGE MINDUA:  [11:35:15](Interpretation) Prosecutor. 14 

MR DUTERTRE:  [11:35:16](Interpretation) Yes, your Honour.  I would like to 15 

intervene.  I had the time to find the article of the criminal code in question which 16 

states that if it disturbs public order - so Ms Taylor has quoted half of the text - or 17 

whether it's harming public order.  So I think this is something that needs to be 18 

mentioned.  The article on -- the article on magic.  Yes.  So there was more to this. 19 

PRESIDING JUDGE MINDUA:  [11:35:49](Interpretation) Ms Taylor, can you read 20 

the entire article in question. 21 

MS TAYLOR:  [11:35:52] Certainly, Mr President.  But I had understood that I was 22 

first supposed to establish a foundation as to whether the witness has knowledge of it 23 

before reading out the article.  Since the witness said he did not have knowledge of it, 24 

I haven't read out the article.  I can certainly do so.  I have the reference here.  It's 25 
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Defence tab 186, it's MLI-OTP-0070-1076, it's at page 1146.  And if it's placed on 1 

evidence 1, I can read it out.   2 

Article 281 (Interpretation):  "Whoever carries out the practices of sorcery, magic or 3 

charlatanism, such that it troubles public order or harms people or their property, will 4 

be punished for six months to two years of imprisonment without prejudice, as 5 

appropriate for the sentences of trickery or fraud."  6 

PRESIDING JUDGE MINDUA:  [11:37:40](Interpretation) Thank you.  We have it 7 

now.  8 

MS TAYLOR:  [11:37:46] 9 

Q.   [11:37:46] Now, Mr Witness, do some scholars consider rape as a subcategory of 10 

zina because it is contrary to the rules of Sharia? 11 

A.   [11:38:17] Rape, if it is at the level of zina, it's defined as a zina under duress.  If 12 

it's a preliminary to zina, then it's evaluated as such.   13 

So you have to know that the term "zina" in the jurisprudence, Islamic jurisprudence, 14 

has several different levels to it.  The Prophet, peace and blessings be upon him, said 15 

any look could be a zina.  The eye can commit a zina.  But the heart, the spirit -- not 16 

the heart, the spirit can confirm or reject that.  So Hadith -- this excerpt from the 17 

Hadith means that the zina encompasses everything which comes before the act of 18 

zina and everything which is an act of zina.  And each stage has to be subject to an 19 

evaluation thereof.  So rape which leads to an act of -- only an act of rape is a duress.  20 

But if it is a zina, then it's called a zina by duress.  21 

Q.   [11:39:57] Are you familiar with a Hadith of Abd Al-Jabbar Ibn Wa'il concerning 22 

a rape case at the time of the Prophet, peace be upon him? 23 

A.   [11:40:32] I don't currently remember.  Perhaps if you read the text to me, 24 

I would recognise it without relating it to a specific situation or case. 25 
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Q.   [11:40:54] Are you familiar perhaps with a Hadith where the man that raped the 1 

woman was stoned and the woman was forgiven? 2 

A.   [11:41:22] Yes.  I know that duress or coercion is not -- the person who's forced 3 

is not punished.  It is the person who exercises coercion or duress who is punished. 4 

MS TAYLOR:  [11:41:46] If I could turn to OTP tabs 451 and 452.  That's -- the 5 

original is MLI-OTP-0053-0168.  And the translation is 0- -- MLI-0 --  6 

MLI-OTP-0077-2299. 7 

THE COURT OFFICER:  [11:42:39] Sorry, would counsel kindly repeat the number.  8 

It doesn't seem to feature in our list.  Thank you. 9 

MS TAYLOR:  [11:42:47] The original is MLI-OTP-0053-0168.  The translation is 10 

MLI-OTP-0077-2229. 11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

ICC-01/12-01/18-T-111-CONF-ENG CT 05-07-2021 25/66 TICC-01/12-01/18-T-111-CONF-ENG CT 05-07-2021 25/66 TICC-01/12-01/18-T-111-Red-ENG CT RCL WT 05-07-2021 25/66 T
Pursuant to the Trial Chamber X’s directions, ICC-01/12-01/18-789-AnxA, dated 6 May 2020, the lesser-redacted version of the transcript is filed in the record of
the case.



Trial Hearing                          (Closed Session)                        ICC-01/12-01/18 

WITNESS:  MLI-OTP-P-0150 

 

05.07.2021          Page 26 

 

1 

2 

3 

4 

5 

Q.   [11:47:28] Mr Witness, can you explain the difference between rape and 6 

coercion.  7 

A.   [11:47:43] Well, I've explained that rape comes from coercion, that is to say, to 8 

take the money or goods of another person under duress or under coercion.  This is 9 

defined in the case of theft by coercion, by fraud, or other means in order to take the 10 

goods of somebody else.  But here we are talking about coercion as the rape of the 11 

woman, that is, to coerce her body.  And in Islamic justice, we separate the term 12 

"zina" from the term "rape", that is to say, coercing a woman through her body.  13 

Q.   [11:48:39] And do all Islamic scholars do that or only some, Mr Witness? 14 

A.   [11:48:55] I'm not speaking about Islamic -- modern Islamic tribunals.  For 15 

example, in Algeria, which is a modern state, when we speak about Islamic -- modern 16 

Islamic jurisprudence which resembles the constitutions or modern laws, as well as in 17 

Saudi Arabia, I'm not talking about these modern states.  I'm talking about history, 18 

the history of jurisprudence -- Islamic jurisprudence, from its beginning.   19 

 20 

 21 

  And in these references, rape is a coercion, it is a form of 22 

coercion, whether it's stealing somebody's goods or their body or -- it's up to the judge 23 

to decide on the judgment and the sentence.  This is not defined in the Holy Koran or 24 

in the Hadiths.  So you can -- you can judge somebody on the discretion of the judge.  25 
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It's not applying a hadd in this case, but it's leaving the sentence to the discretion of the 1 

judges.  2 

3 

A.   [11:50:36] No.  Not at all.  But I'm not sure. 4 

Q.   [11:50:45] Mr Witness, you've said, "I'm not sure."  Are you saying that you're 5 

not sure6 

A.   [11:50:54] In order to answer your question, I have to look at the written text.  7 

When it comes .  8 

I can testify at a general level, but if you speak about a specific document, my answer 9 

is as follows:  I do not know.  10 

11 

12 

This 13 

is the texts which are applied in a clear way to certain cases without referring to the 14 

basis in the Holy Koran or in the Sunnah.  These are called the branches of fiqh in the 15 

Islamic jurisprudence.  And these cases are well-explained in -- and very clearly 16 

explained in the jurisprudence.  17 

Q.   [11:52:53] Mr Witness, now my question was18 

19 

20 

21 

A.   [11:53:35]22 

23 

24 

25 

ICC-01/12-01/18-T-111-CONF-ENG CT 05-07-2021 27/66 TICC-01/12-01/18-T-111-CONF-ENG CT 05-07-2021 27/66 TICC-01/12-01/18-T-111-Red-ENG CT RCL WT 05-07-2021 27/66 T
Pursuant to the Trial Chamber X’s directions, ICC-01/12-01/18-789-AnxA, dated 6 May 2020, the lesser-redacted version of the transcript is filed in the record of
the case.



Trial Hearing                          (Closed Session)                        ICC-01/12-01/18 

WITNESS:  MLI-OTP-P-0150 

 

05.07.2021          Page 28 

 

1 

2 

Q.   [11:54:18] Could you please illuminate where we would find the jurisprudence 3 

concerning zina by coercion?  4 

A.   [11:54:47] Firstly, if you open any book about jurisprudence which is commonly 5 

used among us, so the book of the Arrisala, Message of Abi Zayd al-Qayrawani, who 6 

is Tunisian.  This is a very famous book.  And this is the text of -- which explains all 7 

the chapters of jurisprudence -- Islamic jurisprudence.  And in the chapter Al-Zina in 8 

the introduction of the Malik imam, you will find also explanations of zina, on zina 9 

and on the judgments and the sentences that are applied in these cases. 10 

Now, where it concerns coercion, it is sometimes detailed under the chapter of zina or 11 

under a separate chapter and the articles and provisions concerning coercion.  So 12 

coercion is subject to a separate chapter.  And it figures among the chapters which 13 

come under responsibility in Islamic justice so that nobody can say that one 14 

committed a crime under coercion where it's not the case.  And that is the reason 15 

why we dedicated a chapter to coercion.  And he -- and that's the reason why there 16 

was this circumstances and there are these rules for that. 17 

So if -- if coercion is proved, there were rules that are applied and the responsibility of 18 

the person who was coerced is no longer secured.  So that person is spared.  They 19 

are not punished.20 

Q.   [11:56:48] Mr Witness, you've referred to a book, a famous book.  Could you 21 

write down the name of that book on a piece of paper.  You referred to a particular 22 

person and a book.  If you could write that down so that we have it for the 23 

transcript.  24 

PRESIDING JUDGE MINDUA:  [11:58:03](Interpretation) Ms Taylor, we have it on 25 
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evidence 1.  1 

MS TAYLOR:  [11:58:12] If the Registry could kindly give an exhibit number.  And 2 

if the interpreters could kindly read it out on to the record so that we don't need to get 3 

a translation.  4 

THE INTERPRETER:  [11:58:36] This is Arrisala, The Message written by  5 

Abi Zayd al-Qayrawani.  And the second book is the introduction of the Imam Malik.  6 

And the interpreter mentioned both books in a clear way.  7 

PRESIDING JUDGE MINDUA:  [11:59:02](Interpretation) Court officer, please could 8 

you give it a number. 9 

THE COURT OFFICER:  [11:59:07] Your Honours, the document will bear reference 10 

number MLI-REG-0001-00- Sorry, 0102. 11 

PRESIDING JUDGE MINDUA:  [11:59:19](Interpretation) Thank you very much.  12 

Ms Taylor. 13 

MS TAYLOR:  [11:59:23] Thank you very much.  And thank you to the interpreters 14 

for reading it out.   15 

If we could now turn to OTP tab 327 and 328.  It's -- the Arabic original is 16 

MLI-OTP-0001-7549.  And the English translation is MLI-OTP-0034-0177. 17 

Q.   [12:01:53] Do you have this in front of you, Mr Witness? 18 

A.   [12:01:57] Yes.  19 

20 

21 

A.   [12:02:14] Yes. 22 

Q.   [12:02:16] And is it correct that when the Prosecution showed this to you in 23 

 you were not sure if this report was based on information collected by 24 

Al Hassan or information transmitted to Al Hassan? 25 
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A.   [12:02:50] Yes, that's true.  1 

2

3

A.   [12:03:13] Yes. 4 

Q.   [12:03:18] If I could bring up Defence tab 159, MLI-OTP-0067-1012-R01, referring 5 

to page 1013.  The Arabic, Mr Witness, is Defence tab 158, it's MLI-OTP-0018-1033, 6 

the page is 1033.  Paragraph 2, Mr Witness.   7 

And if you could kindly indicate if you have this in front of you.  8 

A.   [12:04:43] Yes, I have the document.  9 

Q.   [12:04:46] Now, this is .  And, 10 

Mr Witness, if you could kindly read the first four paragraphs to yourself and then I'll 11 

read out the specific paragraph that I will pose a question on.  12 

And, Mr Witness, does this appear to concern the same case? 13 

A.   [12:06:23] Yes, I believe so.  14 

Q.   [12:06:27] Now, the article states that:   15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 
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1

A.   [12:08:01] I didn't know about that.  I've just learned it -- about it now thanks to 2 

this article.  3 

Q.   [12:08:10] Going back to the report, that's MLI-OTP-0034-0178.  If we could put 4 

that back on evidence 1. 5 

And, Mr Witness, it was for you tab 327, if you still have it.  6 

A.   [12:09:13] You mean the police report? 7 

Q.   [12:09:17] Yes.  Do you still have that with you, Mr Witness? 8 

A.   [12:09:24] Yes.  9 

Q.   [12:09:27] Now, it states at the bottom:   10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

Q.   [12:11:14] Are you in a position -- I'll move on. 22 

If I could move now to OTP tab 433, it's the Arabic, it's MLI-OTP-0053-0114.  And the 23 

English is OTP tab 434, the translation is MLI-OTP-0069-5682. 24 

Now, Mr Witness, .  Is it correct that the 25 
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Arabic document that you have doesn't have a stamp on it? 1 

A.   [12:13:48] Yes, that is true.  2 

Q.   [12:13:53] And just to refresh your memory, at transcript 98, page 21,3 

.   4 

Now if we can just refer to -- refer That's OTP tab 439, that's 5 

MLI-OTP-0053-0132.  And the translation is OTP tab 440, that's MLI-OTP-0078-0298.  6 

And if it could be shown on evidence 1.  7 

Do you have tab 439, Mr Witness?  Excellent.  I believe you said yes, for the record. 8 

And .  And it states:  9 

10 

11 

12 

13 

14 

15 

16 

. 17 

Q.   [12:17:19] Now, if I could bring up the article of .  That's OTP tab 1278, 18 

that's MLI-OTP-0024-0015 at 0045, the English.  And the Arabic was OTP tab 1277, 19 

that's MLI-OTP-0010-0088 at 0099.  20 

Mr Witness, I'll read the reference afterwards, and I'll just ask the question.   21 

22 

23 

it would be contrary to the public interest or the greater interest in 24 

Timbuktu? 25 
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1 

the 2 

implementation of the sentence, it would be up to the emir or the emirate. 3 

THE INTERPRETER:  [12:20:15] The Arabic interpreter is not entirely sure whether 4 

she heard the word "emir" or "emirate" at the end of the witness's reply. 5 

MS TAYLOR:  [12:20:28] 6 

Q.   [12:20:28] Mr Witness, did you say emir or emirate at the end of your reply? 7 

A.   [12:20:40] The emirate, generally -- speaking in general terms. 8 

Q.   [12:20:45] Now, going back we just looked at - that was OTP tab 9 

439 and 440 10 

 and should be taken for medical treatment.  11 

Now, if I could now bring up the list of prisoners.  That's OTP tab 74, that's 12 

MLI-OTP-0001-7361.  The English is OTP tab 75, MLI-OTP-0034-0063. 13 

Mr Witness, do you have the list of prisoners? 14 

A.   [12:22:18] Yes.  15 

Q.   [12:22:26] .   16 

On this list, can you see anyone corresponding to prisoner ? 17 

A.   [12:23:21] No.  18 

Q.   [12:23:25] Mr Witness, do you have any personal knowledge as to if and how 19 

this judgment was enforced? 20 

A.   [12:23:44] No, absolutely not. 21 

Q.   [12:23:54] If we could now turn to   It's OTP tab 487.  It's 22 

MLI-OTP-0053-0270.  The translation is OTP tab 488, that's MLI-OTP-0078-0015.  23 

And if that could kindly be brought on to evidence 1.   24 

Do you have this document in front of you, Mr Witness? 25 
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A.   [12:25:48] Yes.  1 

Q.   [12:25:51]   And in the last 2 

sentence, it says:   3 

4 

5 

6 

7 

8 

Now, Mr Witness,9 

 10 

A.   [12:26:59]  11 

12 

13 

14 

 15 

16 

17 

18 

19 

20 

Q.   [12:28:24] Now, if I could turn to the article by .  That's OTP tab 1278, 21 

MLI-OTP-0024-0015, turning to page 0045 in the English.  And the Arabic is OTP tab 22 

1277, that's MLI-OTP-0010-0088, 0099, in Arabic, the last paragraph.  And for the 23 

English, it's "The fifth example." 24 

If the interpreters could kindly indicate if they have identified the example starting 25 
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with "The fifth example".  1 

A.   [12:30:26] Yes. 2 

Q.   [12:30:29] I'll read out the paragraph:  3 

"Among the most common revolting habits in Timbuktu's community is when a man 4 

commits adultery with a woman and if she becomes pregnant then he must marry her 5 

after the birth.  If he refuses, the base positive laws obliged him to marry her and 6 

made marriage a legal right the adulteress is entitled to claim for.  There was an 7 

incident when a woman from Timbuktu came to the Islamic police to file a complaint 8 

that her friend had committed adultery with her and she was pregnant.  He didn't 9 

want to marry her and she was demanding her rights.  When the Islamic police 10 

investigated the situation, the two adulterers confessed and they were taken to the 11 

judge.  After all the facts of their case were examined, the court sentenced them to 12 

lapidation for the fact that they were both married or had previously been married.  13 

The woman's sentencing was postponed because she was pregnant, but the man was 14 

incarcerated while the conditions for enforcing the penalty were put in place.  This is 15 

where the surprise came and he admitted that he was a slave (the type of slavery that 16 

exists in this country).  A dispute ensued between the members of the judicial 17 

council about this type of slavery and whether it was recognised in the Sharia law.  18 

The accused was put in prison until the matter was settled.  The judges summoned 19 

the man's parents and they both acknowledged that they themselves were slaves.  20 

His master also acknowledged his ownership of the man.  After study and lengthy 21 

discussion, the members of the judicial council came to an agreement that these 22 

particular cases at least ought to be considered as instances of doubtful evidence and 23 

the penalty imposed on free men was rejected, and instead he was given the penalty 24 

for slaves."  25 
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A.   [12:34:22] I listened to the content of their article.   1 

Are you expecting me to finish listening? 2 

Q.   [12:34:33] I think it's been fully -- it's been fully interpreted, Mr Witness.  3 

A.   [12:34:43] Yes, I think so.  4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

Q.   [12:36:12] Mr Witness, as a Malian citizen, were you aware that under  15 

Article 728 of the Civil, Commercial and Social Procedure Code, it's possible to be 16 

imprisoned for non-payment of certain debts? 17 

A.   [12:36:41] I don't know anything about the law of Mali, but any reasonable 18 

person knows that depriving people of their rights or taking their rights away from 19 

them should be punished.  The person has to be punished or imprisoned or fined. 20 

MS TAYLOR:  [12:37:21] Now, if I could turn now to That's 21 

OTP -- I'll give the reference for the Malian code in case the Prosecutor wishes to have 22 

it, but I won't read it out.  It's Defence tab 52, MLI-D28-0005-3010 at page 3110.  And 23 

for the record, it's Article 728 of the Civil, Commercial and Social Procedure Code. 24 

Q.   [12:38:08] Now, turning to OTP tab 291, that's MLI-OTP-0001-7522.  And the 25 
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translation is OTP tab 292, that's 0052-0083.   1 

And if you could kindly indicate, Mr Witness, if you have that tab 291 to hand.  2 

A.   [12:39:56] I have the document.  3 

Q.   [12:40:00] Sir, this is the document4 

.  And I'm now going to refer to an extract from the article of 5 

.  It's the same article you had before.  That's OTP tab 1278, 6 

MLI-OTP-0024-0015 at 0045.  And the Arabic is OTP tab 1277, that's 7 

MLI-OTP-0018 -- 10-0088 at 0099.  Actually, my references are wrong.  It should be 8 

at page 0043.  And it's the paragraph starting with "Third example".  And I'll just 9 

find the Arabic reference.  It's the first paragraph on page 0099 in the Arabic.  And 10 

it starts with the "Third example".  11 

A.   [12:42:49] I've read the paragraph. 12 

Q.   [12:42:53] So I'll read it out for the record:  13 

"Third example:  One of the mujahidin brothers was driving his car when he 14 

accidentally hit a Muslim person and killed him.  The judges sentenced him to 15 

perform the atonement and pay blood money of the value of 100 camels (which at the 16 

time were worth about 22,000 euros). 17 

"The fellow leader, Yahya Abu-al-Humam - commander of the Furqan battalion at the 18 

time, was the one who paid the blood money." 19 

20 

21 

22 

Q.   [12:43:55] Is it correct that the emirate did not consider itself above the law? 23 

A.   [12:44:16] This is true. 24 

Q.   [12:44:18] And they would punish members of the group or the emirate who 25 
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caused intentional or accidental harm to locals?  1 

A.   [12:44:44] Yes, that's also true. 2 

Q.   [12:44:45] Now, if I could refer to OTP tab 94 and OTP tab 93.  That's -- the 3 

Arabic is MLI-OTP-0001-7372 and the English is MLI-OTP-0077-2770. 4 

A.   [12:46:46] The document -- I have the document in front of me.  5 

Q.   [12:46:53] So the first case, what date is it? 6 

7 

8 

9 

10 

11 

12 

Q.   [12:48:11] Now, if we could look at the second case,13 

? 14 

15 

16 

17 

18 

Q.   [12:49:11] Now, Mr Witness, do you recall seeing this document during the 19 

preparation session with the Prosecution? 20 

A.   [12:49:20] I think so, because I'd seen all these documents. 21 

Q.   [12:49:41] And did you tell the Prosecution that you thought that  22 

23 

A.   [12:50:14] Yes.  That could be said 24 

25 
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1 

2 

3 

Q.   [12:50:55] Now, at transcript 92, page 60, line 2 to 5, Prosecution asked you:  4 

5 

6 

7 

8 

9 

10 

11 

12 

Now, Mr Witness, given that it's nine years later, is it possible that your memory of 13 

this case is not that clear? 14 

A.   [12:52:41] For certain -- for certain items, I could have doubts, but when I put all 15 

these -- them all together, then I get an overview of what I remember.  This is linked 16 

to facts, a reality.  And on each of these realities, the Prosecution focussed itself.  17 

And now you're asking me new questions about them and you mention the answer.  18 

19 

20 

21 

22 

Q.   [12:53:50] We can obviously try to verify that, Mr Witness.  But if I can now 23 

bring up OTP tab 568, it's MLI-OTP-0055-0231.  And the translation is OTP tab 569, 24 

that's MLI-OTP-0078-6282.  Do you have the Arabic, Mr Witness? 25 
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Now, Mr Witness, is it correct that 1 

2 

3 

A.   [12:56:14] Yes, that's true. 4 

5 

6 

7 

8 

9 

10 

A.   [12:57:36] Yes, that's true. 11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

MS TAYLOR:  [12:58:56] Mr President, I'm mindful of the time.  Would this be an 21 

opportune moment to have the lunch break? 22 

PRESIDING JUDGE MINDUA:  [12:59:11](Interpretation) Indeed, Ms Taylor.  23 

We've only got one minute left.  I think we can stop there. 24 

Prosecutor. 25 
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MR DUTERTRE:  [12:59:17](Interpretation) Yes, your Honour.  I didn't want to 1 

interrupt Ms Taylor a moment ago, but she referred to page 45, lines -- it's a code of 2 

commercial procedure, Article 568.  It doesn't say what Ms Taylor mentions,  3 

Article 528.  It doesn't deal with what she said, 528, as it figures in the French 4 

transcript. 5 

PRESIDING JUDGE MINDUA:  [12:59:52](Interpretation) Do you want us to read it? 6 

MR DUTERTRE:  [12:59:56](Interpretation) No.  The reference is wrong.  You 7 

could read it, but it's got nothing to do with what Ms Taylor read out. 8 

PRESIDING JUDGE MINDUA:  [13:00:04](Interpretation) Ms Taylor. 9 

MS TAYLOR:  [13:00:05] It should be 728.  It's -- it's MLI-D28-0005-3010 at page 3110.  10 

And I believe, if I've written it correctly, it's Article 728:   11 

The imprisonment for non-payment shall be enforced in the following manner:  two 12 

to ten days for a debt of between 100,000 to 500,000 francs; two to twenty days for a 13 

debt between 500,000 to a million francs; twenty-one to ninety days for a debt higher 14 

than a million francs. 15 

If that assists the Prosecutor to find it.  16 

PRESIDING JUDGE MINDUA:  [13:00:56](Interpretation) Thank you very much, 17 

Ms Taylor, for this clarification. 18 

We are now going to suspend for the lunch and we will be back at 2.30.   19 

Court is suspended. 20 

THE COURT USHER:  [13:02:57] All rise. 21 

(Recess taken at 1.02 p.m.)  22 

(Upon resuming in closed session at 2.31 p.m.) 23 

THE COURT USHER:  [14:31:09] All rise.  24 

Please be seated.  25 
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PRESIDING JUDGE MINDUA:  [14:31:35](Interpretation) The hearing shall now 1 

resume. 2 

Ms Taylor, please continue with your cross-examination.  3 

MS TAYLOR:  [14:31:48] 4 

Q.   [14:31:51] Good afternoon, Mr Witness.  How are you? 5 

A.   [14:31:57] Good afternoon.  I'm doing well.  Thank you.  6 

Q.   [14:32:02] I hope you managed to have some rest during the break.  7 

A.   [14:32:12] Exactly, indeed.  Thank you.  8 

Q.   [14:32:16] I think we'll all be losing our voice soon.  9 

Now, Mr Witness, at page 49 of the transcript today, lines 9 to 12, you said:  10 

11 

  12 

13 

14 

15 

16 

A.   [14:33:25] That is correct.  17 

Q.   [14:33:28] And is it correct that at this time, this room was not used by a specific 18 

person? 19 

A.   [14:33:50] When we talk about being in use by a specific person, it was in use by 20 

Adam and Hassan, but there was no continuous sitting there comparable to what I 21 

described as the office of the police or the office of Mr Al Hassan.  22 

PRESIDING JUDGE MINDUA:  [14:34:19](No interpretation)  23 

MS TAYLOR:  [14:34:26] I believe it's now -- the transcript coming on to ...  24 

PRESIDING JUDGE MINDUA:  [14:34:34] It's okay now. 25 
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(Interpretation) Please continue, Mr Witness. 1 

THE WITNESS:  [14:34:42](Interpretation) My clarification was in response to what 2 

you said in terms of this room not being in use by anyone.  This requires some 3 

clarification because the room was in use by Adam and Hassan or by the police in 4 

general, but more -- in more particular terms, it was Adam and Hassan using it.  But 5 

indeed, we cannot describe it that at the time it served as an office comparable to 6 

what I described later on as Al Hassan's office and what I also described as 7 

Mohamed Moussa's office.  8 

MS TAYLOR:  [14:35:29] 9 

Q.   [14:35:29] So would it be fair to say, Mr Witness, that it was not used by a 10 

specific person as a personal office at this point in time? 11 

A.   [14:35:48] Yes, that's correct. 12 

Q.   [14:35:49] Now, if I could turn to   It's OTP tab 305, it's 13 

MLI-OTP-0001-7538.  And the translation is OTP tab 306, MLI-OTP-0034-0173.   14 

Mr Witness, if you could kindly confirm if you have OTP tab 305 with you.  15 

A.   [14:37:46] I do have the document now.  16 

Q.   [14:37:51] Now it's a report dated Can you read it to yourself, 17 

Mr Witness.  18 

A.   [14:38:43] I have now read the report. 19 

Q.   [14:38:47] Does this refer to a complaint filed by a shop owner? 20 

A.   [14:39:01] Yes, that's correct.  21 

22 

23 

A.   [14:39:32] That is correct, yes. 24 

25 
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1 

A.   [14:39:49] That's correct. 2 

Q.   [14:39:53] If I could turn to OTP tab 896, MLI-OTP-0068-4781, it's the 3 

Arabic.  And the English is OTP tab 897, that's MLI-OTP-0078-1770.   4 

And if you could kindly indicate to me if you have tab 896, Mr Witness.  5 

A.   [14:41:42] I have the document now.  6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

.  24 

25 
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1 

2 

3 

4 

5 

6 

7 

MR DUTERTRE:  [14:45:58](Interpretation) I just wanted to say that was a very, very 8 

general question.  What kind of crime?  What case?  9 

PRESIDING JUDGE MINDUA:  [14:46:09](Interpretation) That comes a bit late.  10 

MS TAYLOR:  [14:46:13] 11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 
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1 

This principle is -- of graduation is inspired by the prohibition of alcohol in Islamic 2 

history.  This prohibition did not occur in one go.  In fact, the Koran includes verses 3 

that talk about the pros and cons of the -- of alcohol and that alcohol does more 4 

good -- does more bad than good.  And that -- and Muslims became dissuaded about 5 

alcohol drinking. 6 

Then there was another verse in the Koran which stipulates that Muslims are not 7 

allowed to drink alcohol during prayer times, and that is how many Muslims also 8 

renounced the habit of alcohol drinking. 9 

Then there was the third verse that categorically prohibited alcohol drinking. 10 

Scholars focus on this principle which is called the principle of graduation.  The 11 

Islamist group in Timbuktu, everyone within the group agreed that they have -- they 12 

are meeting a society to whom they are bringing new principles.  And that's 13 

why -- which warranted the principle of graduation.  But over time, they disagreed 14 

about this.  Some of them said that we've already given the people an opportunity to 15 

understand these things and to do as we wish them to do. 16 

Others believed that we need to give them more time and we need to continue along 17 

this graduation principle. 18 

19 

20 

21 

22 

23 

24 

25 
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1 

2 

This is the policy that the group followed in an implied manner to show to the world 3 

that Sharia is being enforced.  And that's how the videos that you now have come 4 

about. 5 

But at this Court, , I did 6 

not see any video or any audio record played, unless it is something already 7 

authorised by the group to be filmed and produced, if not produced by the group 8 

itself.  And that's where you see the desire of these groups to showcase these 9 

practices and these hudud punishments.  I can assure you that this was so, especially 10 

at the end of the concerned period from October until -- 2012 until January 2013. 11 

Nevertheless, the issue of hudud remains relevant because it is a principle of Islamic 12 

rule.  13 

PRESIDING JUDGE MINDUA:  [14:52:24](Interpretation) Ms Taylor, I need a 14 

clarification from the witness. 15 

Mr Witness, a few moments ago on the transcript, page 56, lines 3 and 4, you said, 16 

and I quote, "No court can refuse to apply the hadd."   17 

Now this morning you made mention something about Islamic jurisprudence and 18 

now you say no Islamic court can renounce applying hadd.   19 

What kind of court are you talking about?  All courts throughout all of Islamic 20 

jurisprudence?  Or are you talking about modern-day courts? 21 

THE WITNESS:  [14:53:25](Interpretation) Mr President, you used a term that I did 22 

not use.  I did not say that no court can renounce the application of hadd.  I did not 23 

say these words, Mr President.  24 

PRESIDING JUDGE MINDUA:  [14:53:53](Interpretation) Very well.  That's very 25 
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interesting.   1 

So lines 3 and 4, page 56, French -- Prosecution, from your side, page 56 --  2 

MR DUTERTRE:  [14:54:10](Interpretation) I read the same as you, but I thought it 3 

was a translation issue related to the translation of your question.  But we can 4 

cross-check the English.  Just a moment. 5 

MS TAYLOR:  [14:54:24] I have the English. 6 

PRESIDING JUDGE MINDUA:  [14:54:26]Yes, please.  Go ahead. 7 

MS TAYLOR:  [14:54:27] The English is line 18:  The avoidance of a hadd 8 

punishment is actually a fundamental principle of an Islamic justice system.  No 9 

Islamic court can renounce such principle because it is a fundamental principle."   10 

Q.   [14:54:50] Is that the correct reference?  11 

A.   [14:54:53] Exactly.  12 

PRESIDING JUDGE MINDUA:  [14:54:59](Interpretation) Prosecutor. 13 

MR DUTERTRE:  [14:54:59](Interpretation) Except in the original Arabic, he added 14 

something about if there is substance. 15 

PRESIDING JUDGE MINDUA:  [14:55:11](Interpretation) Very well.  16 

Which -- which courts are you talking about, courts of the past in Islamic jurisdiction 17 

or the courts of today?  What did you mean, Mr Witness? 18 

THE WITNESS:  [14:55:30](Interpretation) Islamic courts across Islamic history and 19 

also speaking in accordance with the principles of jurisprudence and Islamic justice.  20 

The principle of hadd avoidance is a fundamental principle.  21 

PRESIDING JUDGE MINDUA:  [14:55:53](Interpretation) Thank you very much for 22 

that clarification. 23 

Prosecutor. 24 

MR DUTERTRE:  [14:55:57](Interpretation) While we're dealing with clarifications, 25 
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I believe there's a translation issue.  There's a discrepancy between the English and 1 

the French a few lines later on. 2 

3 

4 

5 

(Interpretation) The translations are different.  One is in the plural and one is not.  6 

Perhaps -- 7 

PRESIDING JUDGE MINDUA:  [14:56:38](Interpretation) Exactly.  I agree with 8 

you. 9 

Ms Taylor, could you clarify that point with the witness.  10 

MS TAYLOR:  [14:56:44] 11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 
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1 

2 

MS TAYLOR:  [14:58:40] Since we're on this topic, if I could refer to the article of 3 

, that's MLI-OTP-0024-0015 -- 4 

PRESIDING JUDGE MINDUA:  [14:58:53](Interpretation) Prosecution. 5 

6 

7 

8 

PRESIDING JUDGE MINDUA:  [14:59:07](Interpretation) Mr Witness. 9 

10 

11 

12 

13 

14 

MS TAYLOR:  [14:59:47] 15 

16 

17 

18 

19 

20 

21 

22 

23 

Q.   [15:00:51] Who was that person? 24 

A.   [15:00:58] Do you mean 25 
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1 

2 

3 

4 

Q.   [15:01:38] If you could perhaps write that down so that we have it for the record.  5 

And if the interpreters could kindly read it into the record.  6 

PRESIDING JUDGE MINDUA:  [15:02:44](Interpretation) Now we've got it on 7 

evidence 1.  So can that be read out.  8 

THE ARABIC INTERPRETER:  [15:02:55]  (phon), 9 

 10 

PRESIDING JUDGE MINDUA:  [15:03:14](Interpretation) Very well. 11 

Court officer.  12 

THE COURT OFFICER:  [15:03:21] Your Honours, the document will bear reference 13 

number MLI-REG-0001-0103. 14 

PRESIDING JUDGE MINDUA:  [15:03:36](Interpretation) Thank you very much, 15 

court officer. 16 

Ms Taylor. 17 

MS TAYLOR:  [15:03:39] Thank you. 18 

Q.   [15:03:40] Now, Mr Witness, I was about to follow up on this discussion of 19 

slavery by referring you to the article by .  The English reference being tab 20 

1278, Prosecution tab, that's MLI-OTP-0024-0015, specifically on page 0045.   21 

And, Mr Witness, do you still have the Arabic version with you?  Specifically 22 

looking at the section:  "Slavery and bondage in this region was a major dilemma 23 

you faced.  How did you tackle it?"  The Arabic version is at page 0099 to 0100.  So 24 

the bottom of page 0099. 25 
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A.   [15:05:12] Yes.  Do you mean the statement that starts with one of the bad 1 

practices or one of the ugly practices? 2 

Q.   [15:05:26] No, Mr Witness.  It's a statement starting with "The judicial council 3 

decided to conduct".  4 

A.   [15:05:41] Yes.  Now I have seen that part of the document.  5 

Q.   [15:05:47] So I'll read it.  It says:  6 

"The judicial council decided to conduct a comprehensive historical study on the topic 7 

of slavery in this country ... so that a united decision could be issued in its regard.  8 

The study had been initiated but the crusaders invaded before the matter was 9 

resolved, Allah is the Grantor of success." 10 

Now, is it correct -- is it correct, Mr Witness, that Koutaiba and Sheikh Abdallah 11 

initiated a study on slavery so that they could refute the views of those who were in 12 

favour of it? 13 

A.   [15:06:48] No, this is not correct.  Here, they are pointing to things that would 14 

support the presence of slavery, what they call a historical study.  So they want to 15 

know who are slaves and who cannot be classified as slaves from the point of view of 16 

the society.  But this is not what they believe in.  They believed that slavery did not 17 

really exist in our country and whatever is there is a form of injustice and this study 18 

was not conducted to prove this.  They just wanted to have a classification, who's a 19 

slave and who's not a slave . 20 

21 

22 

A.   [15:08:06] Yes, this is correct.  23 

24 

25 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

MR DUTERTRE:  [15:09:58] (Interpretation) I think it would be simpler to show10 

rather than having -- if Ms Taylor has something precise in mind.  This 11 

isn't a quiz, so he might as well be shown12 

13 

PRESIDING JUDGE MINDUA:  [15:10:17](Interpretation) Ms Taylor. 14 

MS TAYLOR:  [15:10:18] Thank you, Mr President.  We just looked at it.  I 15 

understand that the witness should still have it. 16 

Q.   [15:10:24] I'm referring to Mr Witness, that we just looked at 17 

before dated before we got sidetracked on a slavery issue.   18 

Do you have it next to you still?   19 

Tab 896. 20 

A.   [15:11:07] I do not have  before me.  21 

Q.   [15:11:12] Do you have tab 896?  It was brought to you before.  22 

A.   [15:11:38] I have  before me now.  I thought  23 

24 

25 
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Q.   [15:12:05] That's correct, Mr Witness.  1 

2 

A.   [15:12:23] I cannot be sure of that because the date is not really useful for me as 3 

the dates that we use have to do with months and not days.  So when I talk about a 4 

certain event or a certain battle  but it is not really 5 

something I can recall which day exactly6 

7 

but I cannot really recall it exactly 8 

when I look at the date 9 

10 

11 

12 

13 

14 

A.   [15:13:55] No.  I do not remember that.  15 

16 

A.   [15:14:14] I do not remember that.  17 

Q.   [15:14:20] Now, Mr Witness, if a woman wishes to divorce and the husband 18 

does not consent, is it correct that the cadi must establish whether there is a cause for 19 

divorce? 20 

A.   [15:14:50] Yes, this is correct.  21 

Q.   [15:14:56] Now, is there cause for divorce if the wife can show that she detests 22 

her husband and her hatred is not temporary? 23 

A.   [15:15:23] Yes, this is reason enough for a woman to be divorced from her 24 

husband.  However, in that case, she needs to pay a sum of money in return for 25 
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divorce.  And there are some reasons that she could cite that would allow her to get 1 

divorced without having to pay any -- any money or compensation.  2 

Q.   [15:15:54] Now, in case a woman's arguing that she hates her husband, is it 3 

necessary for the cadi to establish that this hatred is not temporary? 4 

A.   [15:16:14] Yes.  And the judge can decide to go further or beyond what the 5 

woman said, or maybe the judge can say that what the -- the woman said about 6 

hating her husband, because she doesn't like the way he looks or something, is 7 

enough for her to be divorced.  8 

PRESIDING JUDGE MINDUA:  [15:16:56](Interpretation) Prosecutor. 9 

MR DUTERTRE:  [15:16:57](Interpretation) Thank you, your Honour.  The 10 

questions are very general.  It would be good to know at what time we're in, what 11 

period it's referring to where it concerns this question. 12 

PRESIDING JUDGE MINDUA:  [15:17:11](Interpretation) Ms Taylor, could you 13 

please specify the period in which you're talking about. 14 

MS TAYLOR:  [15:17:17] Mr President, I'm referring to Sharia law principles. 15 

PRESIDING JUDGE MINDUA:  [15:17:30](Interpretation) Indeed, but you see the 16 

concern of the Prosecutor.  If you could also try and address it to a certain extent.  17 

Because when it's general, the general principles of Sharia, is that in Islamic 18 

jurisprudence, which century, or is it today?  It's a big vague.  It's very general.  19 

MS TAYLOR:  [15:17:59] 20 

Q.   [15:17:59] Mr Witness, can you explain the Al Sunnah Al 'Umariyya, the 21 

teaching of Umar? 22 

A.   [15:18:18] The Sunnah Umariyya is abandoned and there are many judges that 23 

use it for guidance, but it is not a duty.  So for instance, if a woman wants a divorce, 24 

as you mentioned, there was a woman who was put separately without contact with 25 
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others for a whole night to confirm that she truly hates her husband and she wants to 1 

be separated from him.  But that is not necessary, so the Prophet, may God's peace 2 

be upon him, once received a woman who wanted to have a divorce from her 3 

husband and she told the Prophet that she hates her husband because he is shorter 4 

than other men, when he is walking with other men he is shorter, and he is also less 5 

handsome than other men.  So he allowed her to have divorce without being on her 6 

own for a whole night.  But this Sunnah is used by judges in order to make sure that 7 

the woman truly hates her husband before granting her a divorce.  8 

PRESIDING JUDGE MINDUA:  [15:19:48](Interpretation) Prosecutor, I've got the 9 

impression that we're getting further away from your concerns. 10 

Ms Taylor --  11 

MS TAYLOR:  [15:19:55] No, Mr President, if --  12 

PRESIDING JUDGE MINDUA:  [15:19:56] (Interpretation) -- you were asked to 13 

reformulate your question because you were speaking about very general principles 14 

of Sharia and I asked you the question to have a precision and you've gone on to 15 

Sunnah.  Does that meet my concerns?  16 

MS TAYLOR:  [15:20:12] Mr President, if I may, I'm about to go to which 17 

refers to this Sunnah.  So in line with the decision on the conduct of the proceedings, 18 

I'm putting questions to the witness concerning the meaning of a Sunnah before I go 19 

specifically to the item of evidence referring to the Sunnah.  It's specifically OTP tab 20 

744 and 745. 21 

PRESIDING JUDGE MINDUA:  [15:20:54](Interpretation) So there we're still looking 22 

at the issue of general principles of Sharia, or have we moved on to something else 23 

now?  24 

MS TAYLOR:  [15:21:03] Mr President, if I may put this up, I think it will 25 
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be abundantly clear the linkage between my questions and1 

PRESIDING JUDGE MINDUA:  [15:21:17](Interpretation) Okay.  Go ahead.  We 2 

have to see it.  3 

MS TAYLOR:  [15:21:22] 4 

Q.   [15:21:24] Now, Mr Witness, do you have OTP tab 744?  And I'll read it on to 5 

the record.  It's MLI-OTP-0068-4678.  And the translation is tab 745, that's 6 

MLI-OTP-0069-4647. 7 

A.   [15:23:09] I now have the document. 8 

Q.   [15:23:14] Now, Mr Witness, this refers to a precedent that took place during 9 

Omar Ibn-el-Khattab's era.  Is this referring to the Al Sunnah Al 'Umariyya that you 10 

just referred to? 11 

A.   [15:23:41] Yes, this is correct. 12 

Q.   [15:23:44]  13 

 14 

 15 

A.   [15:24:19]16 

  However, Omar Ibn el-Khattab said that women, 17 

after the Prophet passed, they became less religious so they started using hating the 18 

husband as an excuse to get a divorce.  So he started experimenting with ways to 19 

prove that they hate the husband, so they would spend a night in prison and they 20 

would be given the choice to either go back to the husband or to stay in prison.  And 21 

if she chooses to remain in prison, then this is strong evidence that she hates the 22 

husband and then she would be granted divorce.  23 

24 

25 
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Q.   [15:25:36] Do you have any personal knowledge as to whether this woman 1 

actually spent a night in prison? 2 

A.   [15:25:52] No.  Not at all. 3 

Q.   [15:25:58]  to your knowledge, was anyone 4 

flogged without clothes ? 5 

A.   [15:26:25] No, never.  6 

Q.   [15:26:31] Now, is it correct that guards at public institutions such as hospitals 7 

were paid by the group that was in control of Timbuktu during 2012? 8 

A.   [15:27:05] I do not know much about that, but it is possible.  When I think of 9 

the system that was in place at the time, I can say yes, that was the case.  10 

Q.   [15:27:21] So if I can now refer to Defence tab 261, that's MLI-OTP-0024-0007 at 11 

0010, that's the English.  And the Arabic is Defence 270, MLI-D28-0005-6127 at page 12 

6130.  And for the context this is I believe one of the parts of the interview with  13 

  14 

And it starts with "Hiring members of the society to run".  It's under the question:  15 

"Tell us about the social services in the Islamic Emirate project."  16 

I believe in Arabic it's the fourth paragraph, page 6130, Mr Witness.  17 

THE COURT OFFICER:  [15:30:36] Counsel, would you kindly confirm if it's 260 or 18 

270.  Thank you.  19 

MS TAYLOR:  [15:30:49] 270.  20 

THE COURT OFFICER:  [15:30:59] And, Counsel, in that case, then we will need to 21 

provide the tab 270 to the witness as we do not have that provided by the Defence.  22 

Thanks.    23 

MS TAYLOR:  [15:31:49] 24 

Q.   [15:31:50] Mr Witness, are you able to identify a part that states:  "In the field of 25 
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creating job opportunities, the mujahidin worked to best of their ability.  Their 1 

efforts included:  Hiring members of the society to run the means of transportation, 2 

as mentioned earlier and to guard the numerous vital institutions, such as power and 3 

water plants, houses, schools, hospitals, etc."   4 

Since it's just a small part, Mr Witness, are you able -- did you hear the interpretation? 5 

A.   [15:32:40] I did, but I -- but I do not see the paragraph on page 6130, the 6 

paragraph you are referring to.  But now I can see it, actually.  I am sorry.   7 

Q.   [15:33:09] Mr Witness, is this consistent with what you saw and heard in 2012? 8 

A.   [15:33:34] Yes.  If we can be specific regarding the word using the people or 9 

relying on the people because the areas mentioned here are occupied and overseen by 10 

the jihadists, but you always see civil servants, usually they were found working 11 

there and were left to work there as long as there were no disagreements between 12 

them.  13 

Q.   [15:34:22] Just to be clear, Mr Witness, in case it wasn't the correct sentence, the 14 

sentence I was referring to was:  "Their efforts included:  Hiring members of the 15 

society to run the means of transportation, as mentioned earlier and to guard the 16 

numerous vital institutions, such as power and water plants, houses, schools, 17 

hospitals, etc." 18 

So was it consistent with what you saw and heard in 2012 that the emirate or the 19 

group hired members of society to guard institutions such as hospitals? 20 

A.   [15:35:32] Yes, with -- though we have to take into account that the overseers 21 

were from the group.  22 

Q.   [15:35:46] Now, if I could bring up OTP tab 620, that's the Arabic, 23 

MLI-OTP-0055-0259.  And the English is OTP tab 621, MLI-OTP-0077-2416.  Do you 24 

have this? 25 
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A.   [15:37:23] I have the document now. 1 

2 

3 

4 

5 

6 

7 

Mr Witness, is it correct that this individual was a paid -- or was paid by the group? 8 

A.   [15:38:28] I am not certain. 9 

Q.   [15:38:37]  10 

A.   [15:38:44] 11 

 12 

Q.   [15:39:03] Now, at day 14 of your testimony, transcript 101, edited, page 19, lines 13 

16 to 21, you stated:   14 

15 

16 

17 

18 

19 

.  I don't know." 20 

21 

22 

23 

24 

25 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

A.   [15:42:45] Do you mean that I owned or that belonged to me?  The answer is 10 

no. 11 

12 

13 

A.   [15:43:02]14 

  That is possible.  15 

16 

17 

18 

19 

20 

21 

22 

23 

Q.   [15:44:17] Now, transcript 89, page 13, lines 5 to 14, the Prosecution said:   24 

"We'll come back to this later.  But I'd now like to show a photo, that's 0022-0465, and 25 
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it's at tab 1246, which is in binder 7, and that will be shown on evidence 2. 1 

Mr Witness, who is this person who is now being shown on the screen?  Do you 2 

know him? 3 

Answer:  Yes, this is Houka Houka, the judge that I talked about.  And it's 4 

important to point out that this photo specifically, some of the human rights activists 5 

were talking about it, it was a bit controversial as it was quite offensive as ... the photo 6 

was taken while his head was not covered, and that is considered an offence to the 7 

judge." 8 

Mr Witness, I have some follow-up questions from what you said.  Do you know the 9 

circumstances under which the photograph was taken? 10 

A.   [15:46:06] I do, yes.  11 

Q.   [15:46:10] What were they? 12 

A.   [15:46:17] The photo was taken by Malian soldiers when they arrested 13 

Houka Houka and his friend Al Mahdi, and they -- they brought them in 14 

Timbuktu -- I mean they arrested them and photographed them and they took pride 15 

in conducting that operation.  16 

Q.   [15:46:47] You refer to his friend Al Mahdi.  Who was that? 17 

18 

19 

20 

21 

Q.   [15:47:34] Can you please write down the name of this person on a piece of 22 

paper.  23 

PRESIDING JUDGE MINDUA:  [15:48:16](Interpretation) We now have the item on 24 

evidence 1.  Could one of the interpreters read the word for us on to the record. 25 
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THE ARABIC INTERPRETER:  [15:48:34] Response from the booth:  The name as it 1 

appears on evidence channel 1 is as follows:  And that's three 2 

words.   3 

4 

 5 

PRESIDING JUDGE MINDUA:  [15:49:13](Interpretation) Thank you very much. 6 

Courtroom officer. 7 

THE COURT OFFICER:  [15:49:18] Your Honours, the document will be assigned 8 

reference number MLI-REG-0001-0104. 9 

PRESIDING JUDGE MINDUA:  [15:49:30](Interpretation) Thank you very much. 10 

Ms Taylor.  11 

MS TAYLOR:  [15:49:37] Thank you.  12 

Q.   [15:49:39] Mr Witness, what did you hear about the circumstances of the arrest 13 

of Houka Houka? 14 

A.   [15:49:58]  15 

I was told the details -- a detailed account of how Houka Houka was arrested, but I 16 

never paid attention to recollecting those details.  So if you have a specific question, 17 

there is a good chance it's something that I did learn about and still remember and 18 

then I would be able to answer. 19 

Q.   [15:50:50] Did you hear anything about how he was treated?  20 

A.   [15:51:06] The treatment is beyond description.  It can never be good.  The 21 

thing that catches one's attention and what we deem as a huge insult is that as soon as 22 

he was arrested, his turban and his daraha (phon), another piece of cloth, were 23 

removed.  And as you saw him in the undershirt, he was shown with his full head 24 

appearing, his hands handcuffed along with another person.  And while arrested in 25 
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Bamako, the detention circumstances were very dire that he became very sick and he 1 

told those who visited him that his sickness is due to the extreme dirt where he was 2 

detained.  This was a devout worshipper and here he finds himself in a place filled 3 

with urine smell, so this impacted him emotionally in a very bad way and he became 4 

psychologically ill as a result and that's how he ended up.  5 

Q.   [15:52:28] Now, Mr Witness, I'd like to play a video, and I'll do so without sound 6 

to start with.  It's video dated 31 January 2013.  It's Defence tab 100, it's 7 

MLI-OTP-0011-0326.  I'll play from the beginning until 1:57 minute mark.  We're 8 

going to play it on evidence 2.  9 

(Viewing of the video excerpt)  10 

MS TAYLOR:  [15:55:16] 11 

Q.   [15:55:16] Mr Witness, does this appear to be Timbuktu? 12 

A.   [15:55:28] Yes.  I'm certain about that part of this was indeed in Timbuktu 13 

because we saw the library where a rifle was taken out.  And also the picture of 14 

someone I recognise was also shown, this was the house of Houka Houka.  15 

Q.   [15:55:51] If we can play with sound.  The transcript is tab 101, it's 16 

MLI-D28-0004-0335. 17 

(Viewing of the video excerpt)  18 

MS TAYLOR:  [15:56:47] Do the interpreters have the relevant part of the transcript?  19 

I apologise, I should have asked beforehand.  It's starting from the beginning.  20 

I believe we have the green light to play it.  21 

(Viewing of the video excerpt) 22 

THE INTERPRETER:  [15:57:35] Message from the English interpreter:  What we 23 

have up on the screen does not match what we are hearing.  24 

(Viewing of the video excerpt)  25 
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MS TAYLOR:  [15:58:29] I'm just stopping because there's no English interpretation.  1 

I believe there was an issue. 2 

THE INTERPRETER:  [15:58:36] Message from the English booth:  We have a 3 

transcript up on the screen, but it does not seem to match what we are hearing.  4 

Might there have been an error in the transcript number?  5 

MS TAYLOR:  [15:58:51] Mr President, bearing in mind it's 4 o'clock, perhaps it 6 

might be best to sort this out and play it tomorrow morning? 7 

PRESIDING JUDGE MINDUA:  [15:59:05](Interpretation) Quite so. 8 

It's two minutes to four, actually.  You're looking at the clock from a bit of an angle.  9 

But, in any event, we're going to call it a day. 10 

Now, Mr Witness, since we have a technical issue, the technician and the interpreters 11 

are going to take care of that, and we will resume tomorrow.  Your testimony has not 12 

concluded.  As you realise, you may not speak about your testimony with anyone.   13 

My last task is to thank the parties and participants, the court reporters and 14 

interpreters, and our security officers.  15 

I hope everyone has a very pleasant evening and we will see one another tomorrow  16 

at 9.30. 17 

The hearing is now adjourned. 18 

THE COURT USHER:  [16:00:04] All rise.  19 

(The hearing ends in closed session at 4.00 p.m.)  20 

CORRECTION REPORT 21 

The following correction, marked with an asterisk (*) and not included in the 22 

audio-visual recording of the hearing, is brought into the transcript. 23 

Page 16 line 7 : 24 

" presumption or situational evidence " 25 
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is corrected to : 1 

"presumption of the situation or current evidence" 2 
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