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Situation: Republic of Mali 3 

In the case of The Prosecutor v. Al Hassan Ag Abdoul Aziz Ag Mohamed Ag 4 

Mahmoud - ICC-01/12-01/18 5 

Presiding Judge Kesia-Mbe Mindua, Judge Tomoko Akane and Judge Kimberly Prost 6 

Trial Hearing - Courtroom 3 7 

Wednesday, 1 June 2022 8 

(The hearing starts in open session at 9.33 a.m.)  9 

THE COURT USHER:  [9:33:44] All rise. 10 

The International Criminal Court is now in session.  11 

Please be seated. 12 

PRESIDING JUDGE MINDUA:  [9:34:20](Interpretation) Court is in session. 13 

Good morning to all. 14 

Madam Courtroom Officer, could you please call the case. 15 

THE COURT OFFICER:  [9:34:34] Good morning, Mr President. 16 

This is the situation in the Republic of Mali, in the case of The Prosecutor versus  17 

Al Hassan Ag Abdoul Aziz Ag Mohamed Ag Mahmoud, case reference 18 

ICC-01/12-01/18. 19 

And for the record, we are in open session. 20 

PRESIDING JUDGE MINDUA:  [9:34:53](Interpretation) Thank you very much, 21 

Madam Courtroom Officer. 22 

Now, as every morning, we shall start with the appearances, starting with the Office 23 

of the Prosecutor. 24 

Madam Prosecutor, please. 25 
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MS LUPING:  [9:35:07] Good morning, Mr President.  Good morning, 1 

your Honours.  Appearing on behalf of the Prosecution today are Romina Beqiri, 2 

Charlotte Luijben, Gilles Dutertre, and myself, Dianne Luping. 3 

PRESIDING JUDGE MINDUA:  [9:35:24](Interpretation) Thank you very much, 4 

Madam Prosecutor Luping. 5 

Now I turn to the Defence.  Counsel. 6 

MS PRADHAN:  [9:35:33] Good morning, Mr President, your Honours. 7 

On behalf of the Defence, myself, Alka Pradhan, Melinda Taylor, Mélissa Lussier, 8 

Leila Abid and Amina Fahmy.  And it's a pleasure to be back with you all. 9 

PRESIDING JUDGE MINDUA:  [9:35:54](Interpretation) Thank you very much, 10 

Ms Pradhan.  And I say welcome back to The Hague on behalf of the Chamber of 11 

course. 12 

Now, may we turn to the Legal Representative for Victims. 13 

Counsel. 14 

MR KASSONGO:  [9:36:12](Interpretation) Thank you, Mr President.   15 

Good morning, your Honours.  Good morning to all my friends all my learned 16 

friends, and the public, everyone listening to us. 17 

So, representing the Legal Representative for Victims this morning, I am assisted by 18 

Mademoiselle Anouk Kermiche, Madam Carla Boglioli, and myself Mâitre Kassongo.  19 

And the whole team would like to make the most of this to encourage the witness and 20 

welcome him. 21 

PRESIDING JUDGE MINDUA:  [9:36:44](Interpretation) Thank you very much, 22 

Mâitre Kassongo. 23 

Now, before we move on to the testimony of witness I would like to indicate for the 24 

record that the accused, Mr Al Hassan, has been excused by the Chamber and is not 25 
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present in the courtroom. 1 

Good morning, Mr Witness.  How are you?  2 

WITNESS: MLI-D28-0502 3 

(The witness speaks English) 4 

THE WITNESS:  [9:37:10] Good morning, Mr President.  I am well.  Thank you. 5 

PRESIDING JUDGE MINDUA:  [9:37:15](Interpretation) Mr Witness, on behalf of 6 

the Chamber I would like to welcome you.  You shall be testifying with a view to 7 

assisting the Chamber in establishing the truth in the case concerning Mr Al Hassan. 8 

I note that you have not requested any protective measures and I thank you for that.  9 

I would like to thank you for your availability and your courage. 10 

I shall now move on to your solemn undertaking according to Rule 66(1) of the Rules 11 

of Procedure and Evidence. 12 

Mr Witness, before you, you should have a piece of paper with the wording; is that 13 

correct?  There we are.  You have it.  So I would therefore request that you read it 14 

out loud, please. 15 

THE WITNESS:  [9:38:23] I solemnly declare that I will speak the truth, the whole 16 

truth and nothing but the truth. 17 

PRESIDING JUDGE MINDUA:  [9:38:37](Interpretation) Thank you very much, 18 

indeed, Mr Witness.   19 

You are now under oath.  The VWS, the Victims and Witnesses Section, and also the 20 

representatives of the Defence, have explained to you precisely what that means, so I 21 

shall not come back to that.   22 

But I do have a number of practical pieces of advice to give you.  You should bear in 23 

mind throughout your testimony that everything that is said in this courtroom is 24 

being transcribed by court reporters and interpreted simultaneously into several 25 
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languages by the interpreters.  It is therefore important for you to speak clearly and 1 

slowly.  Please only start to speak once the person putting a question to you has 2 

finished doing so. 3 

Of course, if you do have a question, or a concern, please raise your hand in order to 4 

indicate that you would like to address the Chamber.   5 

You shall be testifying in open court, but, of course, if there are any questions that 6 

should be discussed in secret or in closed session, we shall go into private session. 7 

As you shall be expressing yourself in English, and I believe that Ms Pradhan will 8 

also be speaking English, then please be careful and observe pauses in order to enable 9 

our interpreters to do their job correctly. 10 

So, Ms Pradhan, over to you in order to begin the examination-in-chief of the witness, 11 

please. 12 

MS PRADHAN:  [9:41:01] Thank you, Mr President. 13 

QUESTIONED BY MS PRADHAN: 14 

Q.   [9:41:16] Good morning, Dr Morgan. 15 

A.   [9:41:18] Good morning. 16 

Q.   [9:41:20] Could you please state your name for the record, sir. 17 

A.   [9:41:24] My name is Charles Alexander Morgan III. 18 

Q.   [9:41:35] And could you briefly state your current positions for the record. 19 

A.   [9:41:41] My positions currently are, I am a professor in the Department of 20 

National Security in the Henry C Lee College of Criminal Justice at the University of 21 

New Haven.  I am also a clinical associate professor of psychiatry in the Yale 22 

University School of Medicine. 23 

Q.   [9:42:20] Thank you, Dr Morgan.  And in the course of your work, about how 24 

many patients would you say that you've treated? 25 
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A.   [9:42:28] I've been treating patients since 1987.  As a faculty member at Yale, it 1 

has been since 1990.  In my own clinic, I had 700 patients each year.  I've never 2 

calculated the exact number, but it is well over 5 or 6000 patients?   3 

Q.   [9:42:56] And you published over a hundred peer-reviewed scientific papers on 4 

the topics of learning, memory, stress and PTSD; is that correct, sir?  5 

A.   [9:43:11] Yes.  In my position with Yale University, I was part of an 6 

organisation called the National Centre for Post-Traumatic Stress Disorder that was 7 

created by the United States Congress in order to help us understand the nature of 8 

stress and its impact on people.  So the majority of my publications deal with those 9 

issues of stress, memory, illness, treatment of stress-related illness, and things like 10 

that. 11 

Q.   [9:43:48] And you've run the largest controlled studies in the world on the 12 

impact of uncontrollable stress on human memory and cognition; is that right, sir? 13 

A.   [9:44:00] That is correct. 14 

Q.   [9:44:01] And your expertise has focused on determining when and how stress 15 

affects memory and cognition, is that accurate? 16 

A.   [9:44:11] That is accurate. 17 

Q.   [9:44:14] And you've testified before in national and international courts as an 18 

expert witness on these topics. 19 

A.   [9:44:22] Yes, I have. 20 

Q.   [9:44:25] Do you know roughly how many times you've testified before? 21 

A.   [9:44:31] Internationally, this is the second time.  The first time was in I believe 22 

1998 at the tribunal for crimes in the former Yugoslavia.   23 

In the United States I have testified more than 60 times in Federal and State Court 24 

systems. 25 
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Q.   [9:44:52] Thank you, sir.   1 

You should have binders next to you containing I think a great deal of documents, but 2 

I'm just going to ask you to turn to tab 1, if you could, please. 3 

And for the record, that is MLI-D28-0006-2741-R01. 4 

Let me know when you have that in front of you, Dr Morgan. 5 

THE COURT OFFICER:  [9:45:23] Could counsel please indicate whether this can be 6 

displayed publicly. 7 

MS PRADHAN:  [9:45:27] Yes.  I'm sorry.  This can be displayed publicly. 8 

THE WITNESS:  [9:45:33] I have it in front of me now.  Thank you. 9 

MS PRADHAN:  [9:45:37] 10 

Q.   [9:45:37] Thank you, Dr Morgan.  And is that a current copy of your 11 

curriculum vitae? 12 

A.   [9:45:54] Yes, this is a current copy. 13 

Q.   [9:45:57] Thank you, Dr Morgan.   14 

Dr Morgan, when were you engaged by Mr Al Hassan's Defence team? 15 

A.   [9:46:07] I received a phone call I believe in January of this year, 2002.  It might 16 

have been December, but I believe it was in January, I received a call from attorney 17 

Melinda Taylor.  18 

Q.   [9:46:20] And in lieu of a formal letter of instruction, you discussed the scope of 19 

the request for your expertise with the Defence team; is that correct? 20 

A.   [9:46:31] That is correct. 21 

Q.   [9:46:32] And what was your understanding, Dr Morgan, from the team 22 

regarding the purpose of your engagement? 23 

A.   [9:46:42] My understanding is that my purpose was twofold.  One was to 24 

evaluate the conditions under which Witness P-026 and Mr Hassan had been detained, 25 
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and sort of the impact of these conditions, as they might affect thinking, behaviour, 1 

decision making on their part.   2 

The second large scope was to evaluate whether or not there were factors intrinsic to 3 

the process of being interviewed by the OTP team that might affect the validity of 4 

memory recall and decision making on the part of Mr Hassan and P-026 -- 0626.  5 

Sorry.  Excuse me. 6 

Q.   [9:47:42] Not at all.  And Dr Morgan, did you understand your duty to be to 7 

the Defence or to the Court? 8 

A.   [9:47:49] I understood my duty to be to the Court to provide information that 9 

might help them consider the information from a scientific perspective. 10 

Q.   [9:48:01] Dr Morgan, did anyone assist in preparing the substance of your expert 11 

report? 12 

A.   [9:48:10] I had some administrative assistance from the Defence team in 13 

preparing my report.  This assistance was in the form of ensuring that the number 14 

codes for the transcripts and information that I viewed were harmonised, in the sense 15 

that when I first reviewed documents the number codes associated with the 16 

documents didn't match the final number codes, I believe, for the Court.  So I asked 17 

the Defence team to assist me in ensuring that those codes for the files were in 18 

alignment, so that when reading my report, the numbers would refer correctly to the 19 

right file. 20 

Q.   [9:49:06] Thank you, Dr Morgan.  And so just to clarify, was there any -- were 21 

there any changes or any additions made to the substance of your report other than 22 

what you've described as the Defence assisting with record citations? 23 

A.   [9:49:21] I sent a second letter to the Defence team indicating that there had been 24 

a significant typographical error in a portion of my report where I had omitted a 25 
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word that changed the meaning of what I had intended to convey.   1 

So I provided the Defence team with a new copy of my report with that grammatical 2 

error corrected, so that it would be accurate. 3 

Q.   [9:49:50] Thank you, Dr Morgan.  And for the record, I believe Dr Morgan's 4 

original report is contained -- is at tab 7.  The letter that he provided clarifying the 5 

typographical error is at tab 6, and the revised copy of his report is at Defence tab 5. 6 

Dr Morgan, you reviewed three batches of materials.  The first --  7 

Is that correct, do you recall? 8 

A.   [9:50:25] I recall that being correct, yes. 9 

Q.   [9:50:28] Do you recall that the first batch of materials was a set of transcripts 10 

and documents sent to you in December 2021, on which you relied to prepare your 11 

report? 12 

A.   [9:50:40] Yes, that's correct. 13 

Q.   [9:50:42] And so if you could turn to tab 5, please, Defence tab 5 - and for the 14 

record, this is MLI-D28-0006-4240-R1 - and let me know whenever you have that in 15 

front of you, Dr Morgan.  16 

THE COURT OFFICER:  [9:51:08] Could counsel please specify whether it can be 17 

displayed publicly. 18 

MS PRADHAN:  [9:51:12] Yes, I apologise.  This can be displayed publicly.  19 

Thanks. 20 

THE WITNESS:  [9:51:17] This is tab 5, correct? 21 

MS PRADHAN:  [9:51:22] 22 

Q.   [9:51:23] That's correct, Dr Morgan.  23 

A.   [9:51:24] I have tab 5 now. 24 

Q.   [9:51:26] Thank you.  And is that the report that you submitted with the 25 
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typographical error corrected? 1 

A.   [9:51:37] Yes, this is the copy where I had corrected that error. 2 

Q.   [9:51:42] Thank you.  Now, the second batch of materials that you reviewed 3 

were -- consisted of other expert reports and audio and video materials given to you 4 

in May 2022; is that correct? 5 

A.   [9:52:01] That is correct. 6 

Q.   [9:52:03] And the third batch of materials that you reviewed were conveyed to 7 

you on Monday of this week, which would be May 30, 2022; is that correct? 8 

A.   [9:52:19] That is correct. 9 

Q.   [9:52:20] Thank you, Dr Morgan.  Now, as you mentioned earlier, you are an 10 

expert in the effects of uncontrollable stress; is that right? 11 

A.   [9:52:29] That is correct. 12 

Q.   [9:52:31] Sir, could you explain the concept of uncontrollable stress and the 13 

comparison, if any, to be made to controllable stress. 14 

A.   [9:52:41] Yes.  In the scientific field, controllable stress is a term that we use to 15 

refer to a situation in which the human or the non-human animal, if it's animal 16 

research, has direct control over the degree to which they experience stress.  So, for 17 

example, for a mouse who's put in a maze and is trying to find its way out, the mouse 18 

may have access to buttons to push with its nose or a pathway that it can escape from 19 

the situation it's in. 20 

For humans, they may be able to say, "I don't wish to participate in a stressful 21 

experience any longer," and it can be discontinued. 22 

Uncontrollable stress in humans and in non-human animals is a situation where the 23 

stress applied is beyond their control to do anything about.  The stress is applied by 24 

the researcher to the animal, and it only stops when the researcher decides to stop 25 
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stressing the animal.  This may be in the form of sleep deprivation or tail shocks or 1 

immersion in water or restraint stress, the actual animal being restrained so that it 2 

can't move. 3 

In humans, until I was able to do my research with United States Special Forces 4 

Survival School, the type of stress that we were allowed to ethically create in the 5 

laboratory that represented a low form of uncontrollable stress was to give people a 6 

series of electric shocks while they watched a series of lights, some of which would 7 

predict when they might receive a shock to their wrist and other lights that predicted 8 

when they were absolutely safe.   9 

In the animal research, exposure to uncontrollable stress is extremely detrimental to 10 

the health and welfare of the animal.  By this I mean, it will degrade their immune 11 

responses, their ability to navigate the environment that they are in and to make 12 

behavioural decisions.  They often develop stress ulcers as well. 13 

In humans, uncontrollable stress, prior to the time I had conducted my experiments, 14 

from 1998 on, uncontrollable stress was known to produce ulcerations in the 15 

gastrointestinal system in people.  It was known to create anxiety, depression, and 16 

what came to be called "learned helplessness".  It was a term that came from the 17 

animal literature and then was applied to people, referring to the situation in which, 18 

after an animal or a human had been exposed to uncontrollable stress, both the 19 

animal and the human did not take steps to ameliorate their condition, even when 20 

they could. 21 

So it was as if the animals and humans had concluded there was no point, really, in 22 

trying any more, and they failed to do things that would apparently benefit them. 23 

When I conducted my studies with the survival school, it was the first time we were 24 

able to ethically study neurobiological  stress in humans that was of a nature that 25 
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matches real world, life-threatening experiences, some of which have been associated 1 

with what we would call torture. 2 

By this I mean, in the school that I was allowed to study our military personnel, they 3 

were exposed to physical beatings, waterboarding, psychological pressures, sleep 4 

deprivation, light deprivation, cramped confinement and a number of other highly 5 

distressing emotional experiences. 6 

The military provides this training to US military personnel so that they can learn 7 

their code of conduct and how to adhere to the principles of the Geneva Convention.  8 

Their exposure in this environment is meant to teach them what may happen to them 9 

if they are detained by a country that may not adhere to these principles. 10 

I was given permission to evaluate soldiers, marines, naval personnel, men and 11 

women who were assigned to this type of school training and I have studied over 3 to 12 

4,000 people under these conditions. 13 

In 2004, we published our first paper demonstrating the impact of this kind of stress 14 

on human eyewitness memory.  This was significant because prior to this time, no 15 

one had been able to ethically document what a person was experiencing by taking 16 

pictures at the scene of the mock crime or the pressure, and then compare it 24-hours 17 

later or 48-hours later or a week later to the accuracy of the eyewitness' memory. 18 

After that study, I replicated those findings and again, in 850 people, in 2013, we 19 

published our paper on that demonstrating the impact of uncontrollable stress on a 20 

person's ability to think, reason, recall information.   21 

And this was new in our field, because we had not had access to that kind of 22 

controlled data before.  It's the kind of information we don't get from sort of real 23 

world crime experiences where sometimes we don't have the ground truth of exactly 24 

what happened. 25 
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Q.   [9:59:46] Thank you, Dr Morgan.  And just to clarify, what are the medical 1 

effects that you have observed of uncontrollable stress in your patients and your 2 

subjects? 3 

A.   [10:00:03] The medical effects of uncontrollable stress are quite broad.  They 4 

include decreased immune functioning, pain, ulcers, physical complaints that we're 5 

not sure how to explain with a specific cause, they don't match a specific disorder.  6 

With respect to how people think, they show signs of cognitive impairment related to 7 

how well they can process information, understand information and recall 8 

information. 9 

And in many of our studies, their degree of impairment is very similar to people 10 

who've had direct injury to their brain.  The difference is -- in the healthy people in 11 

which I've directly studied this, is the impact doesn't last as long because their stress 12 

exposure has only been for under a week.   13 

In patients, I've evaluated people who have been exposed to uncontrollable stress 14 

who are former POWs, or people who have been tortured for years, and I've seen the 15 

side effects of that experience in them up to 50 years after their exposure to their 16 

uncontrollable stress of when they were either captured or assaulted or tortured.   17 

So they can very long-standing effects in humans from real world situations. 18 

Q.   [10:01:51] And, Dr Morgan -- I'm pausing for the French translation. 19 

Dr Morgan, given the breadth of effects from uncontrollable stress, how does one 20 

determine causation between uncontrollable stress and those medical conditions? 21 

A.   [10:02:18] I'm not sure I understand your question.  Can you ask me again, 22 

please. 23 

Q.   [10:02:27] Of course.  Of course. 24 

My question is:  How does one determine -- how does one draw a link, perhaps 25 
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that's a better question, between the stressors that you have identified contributing to 1 

uncontrollable stress and the medical conditions that can be observed in a patient or a 2 

subject? 3 

A.   [10:02:55] Typically, the way we establish a link clinically, is by taking a history 4 

and evaluating and assessing whether or not certain symptoms were present before a 5 

person had the exposure to the uncontrollable stress or traumatic event and then try 6 

and document how the symptoms developed after that experience. 7 

It's not always possible to do, but in general, that's what we do in the hospital setting.  8 

We try and establish historically whether or not certain kinds of ailments were 9 

present before they had exposure to uncontrollable stress.   10 

In our research, since we're able to assess people prior to exposure, during exposure, 11 

and after exposure to uncontrollable stress, we're able to more directly assess that link 12 

and that relationship, because we can see it occur over the course of the actual study 13 

that we do. 14 

Q.   [10:04:03] Dr Morgan, with regards to memory, what are the specific effects that 15 

you have observed of uncontrollable stress on memory and cognitive abilities? 16 

A.   [10:04:19] With respect to memory and uncontrollable stress, the effect is 17 

negative.  In other words, it doesn't ever enhance human memory.  Human 18 

memory, we think about it in three phases.  There's a phase where when we're 19 

experiencing something we are encoding the memory, the information is getting into 20 

our brain and there's a potential to store it.  The second phase is storage, how our 21 

brains retain whatever it is we've encoded over time.  And then there's a phase we 22 

call recall of memory, when we try to bring back up into our mind an experience from 23 

the past.  24 

We know that uncontrollable stress can affect all three processes.  During exposure 25 
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to stress, it can affect a person's attention and awareness of what's going on, which 1 

can degrade the encoding of information.  This is because humans, like other 2 

animals, do something that we call freezing or dissociating. Sometimes humans 3 

mentally under stress, mentally sort of remove themselves from the scene or 4 

experience the world around them in a distorted way.  Sounds may be diminished, 5 

colours and light may change.  They may perceive their bodies as being super tall or 6 

very short.  It's a perceptual distortion that you may have even seen if you watch 7 

movies that are meant to be scary movies.  Very often the director will have the lens 8 

moving at someone while the rest of the world recedes.  It's an attempt to convey 9 

what people describe under high stress, that their -- their visual perception and body 10 

perception has remarkably changed. 11 

This will affect the integrity of the information that gets encoded in the brain.  We 12 

did know, I would say at least 15 years ago, that this was a fact that uncontrollable 13 

stress altered the encoding of human memory, and we did know that it altered the 14 

retrieval of human memory.  We did not know, but we have learned since the 15 

mid-2000s, that exposure to uncontrollable stress alters our memory while it is in 16 

storage, which is something we didn't know could happen. 17 

But it is the case that human memory is really subject to -- it's vulnerable to errors in 18 

all those three phases, and exposure to uncontrollable stress has been shown to 19 

negatively affect it in all three phases. 20 

Q.   [10:07:51] Dr Morgan, when you say that uncontrollable stress alters memory in 21 

storage, could you clarify or expand on what you mean by that? 22 

A.   [10:08:02] Yes.  We have found that if a person forms a memory and it's been 23 

encoded quite accurately, they've seen something, they've been asked to memorise 24 

information, when we expose them to stress but don't ask them anything about that 25 
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memory, if we expose them to stress a week after they've acquired the memory, 1 

they've encoded it, it's been accurate.  If a week later we expose them to 2 

uncontrollable stress, and then when they're not stressed ask for a recall of the 3 

memory and assess how accurate they are compared to what we know we gave them 4 

and what they knew two weeks earlier, we find that their memory is corrupted, that 5 

they are less accurate in identifying things that the human brain is very good at, such 6 

as the recognition of another human face.  It's one of the things that our brains are 7 

really devoted to from the time we are babies till the time we die, our brains love 8 

seeing another human face.  When I say "love", it means it's very activating and we 9 

are sort of primed to encode that information very well. 10 

We find that this form of memory is very significantly affected.  Without us doing 11 

anything to try and create a false memory or to negatively affect someone's memory, 12 

the exposure to uncontrollable stress we found in our elite soldiers will render at least 13 

50 per cent of them inaccurate in their eyewitness identification.  In our -- in our 14 

second study we found that only 33 to 40 per cent were accurate.  And then in our 15 

subsequent studies to replicate that, we found that it's the majority of people whose 16 

memory is in error, they're unable to accurately identify the face of their interrogator 17 

who they spent more than a half an hour with in the mock captivity phase of survival 18 

school. 19 

We have also looked at other kinds of memory, memory for information that people 20 

read, or memory for visual images that are not related to people.  And memory for 21 

personal characteristics of other people, such as eye colour, facial features, the shape 22 

of the mouth, the ears, the hair colour, the body type and gender.  And what we 23 

have found is that, after exposure to uncontrollable stress, the kind of memory that is 24 

reasonably accurate in people is the memory for how someone might appear from 20 25 
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or 30 feet away.  Most people are accurate at saying, it was a man, probably this size, 1 

as opposed to it being a woman.  Although some people do confuse gender.   2 

But the kind of information that's meaningfully related to a person's identity, their eye 3 

colour, the shape of their face, their teeth, their nose, their hair, whether or not they 4 

have a beard or not, the majority of our participants were inaccurate.  And when I 5 

say the majority, what I mean is that at least 80 to 90 per cent of our elite soldiers are 6 

highly inaccurate after we exposed them to this kind of stress.  And it was a finding 7 

we had not anticipated because, in my field of post-traumatic stress disorder, when I 8 

was in training we'd all been taught that, as humans, we will never forget a 9 

life-threatening experience.  That that kind of a memory, a fear-conditioned memory 10 

would be for life, and that somehow memories for traumatic events would be more 11 

true, more accurate than memories for everyday events. 12 

And what we have learned and know now, 20 years later, is that our memories for 13 

traumatic events are not different from our memories for everyday events.  We do 14 

have an emotional feeling that our memories are more true, but we have found that 15 

they're not more true or more accurate.  And we've also found that confidence that 16 

the person will express in how accurate their memory is, was not related to the 17 

accuracy.  In fact, we found that some people who were highly confident were just 18 

completely wrong, whereas other people who were unconfident, they had no 19 

confidence in their memory, had actually gotten some information right. 20 

So those were the large take -- points that we learned scientifically, is that memory for 21 

high stress events is corrupted and that our confidence about our own accuracy is not 22 

reliable. 23 

Q.   [10:14:09] Thank you, Dr Morgan.  When you -- you've just mentioned 24 

fear-conditioned memories.  Could you explain what that phrase means and what 25 
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the effects are on us -- on a person who has fear-conditioned memories? 1 

A.   [10:14:33] Yes, fear-conditioned memory refers specifically to a memory that is 2 

formed during a time when the animal or human is frightened.  There are higher 3 

levels of adrenaline, and there is a spot in our brain that is called the amygdala and it 4 

is our fear and alarm centre.  When we are frightened or feel threatened, we know 5 

from many brain scan studies, and in animals, that this area gets activated and it 6 

forms a memory very quickly that we believe is to help us avoid something 7 

dangerous, either then or in the future. 8 

And that's why it's referred to as fear conditioning, rather than a memory that we 9 

might make if we had a lovely meal and we remembered we liked the food.  That we 10 

would never call a strong memory about something we liked a fear-conditioned 11 

memory.  But a fear-conditioned memory would refer to an event that was aversive 12 

or frightening in which the person felt helpless or alarmed. 13 

Q.   [10:15:51] And could you explain the effect of fear-conditioned memories on 14 

compliance and suggestibility? 15 

A.   [10:16:03] Yes.  Think about how to say it -- this as clearly as I can.  Under 16 

conditions of uncontrollable stress, our body is in a state of alarm and we are making 17 

fear-conditioned memories.  As that stress is extended, in other words, in time, that 18 

it's experienced over time, and as a person develops anxiety or a feeling of 19 

helplessness about it, we then see that a person has an increased level of compliance 20 

or suggestibility. 21 

Compliance is a term that we use when a person may not believe what they're being 22 

asked to say, but they'll go ahead and agree with the person who's interviewing them 23 

or interrogating them, and they can't give a good reason as to why.  Some people 24 

will say because I was frightened.  Other people don't know why.  But the 25 
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behaviour is increased compliance due to uncontrollable stress. 1 

Suggestibility is a term we use for the phenomenon that people will begin to 2 

incorporate into their own memories things that are suggested to them by a person 3 

who may be interrogating them or questioning them, and it happens outside of their 4 

awareness.  It is more like a false memory.  They believe eventually that their 5 

memory is true, but the information has actually come from the suggestions made by 6 

the interviewer. 7 

We were able to do this in several hundred soldiers in our study in 2013.  The basic 8 

techniques had been discussed earlier about childhood memories, but we did not 9 

know in our field whether or not these ways of questioning people or showing 10 

information could result in increased compliance and increased suggestibility.  And 11 

we were able to document that the stress does result in increased suggestibility and 12 

compliance, that this uncontrollable stress is what accounts for the shift.  It's the 13 

degree of helplessness that a person is experiencing that seems to account for the 14 

behaviour, rather than a specific stress they were under.  Whether it was a physical 15 

restraint or light deprivation or fear for their family, those individual kinds of stresses 16 

that have contributed to their uncontrollable stress, statistically don't account for why 17 

they are more suggestible.  18 

The best way we can understand it scientifically, is that it's related to their perception 19 

of helplessness to do much about their situation.  And so that -- that is the 20 

relationship between uncontrollable stress and compliance and suggestibility.  It 21 

results in an increase in both of those things in humans, yeah, as well as non-human 22 

animals, but certainly in humans. 23 

Q.   [10:19:47] Thank you, Dr Morgan.  Now, I'd like to turn back to your report, at 24 

tab 5 - and again, for the record that's MLI-D28-0006-4240 - and if you could turn to 25 
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page 6 of that report, and that's 4245 for the record and this can be displayed to the 1 

public.  2 

A.   [10:20:22] I am at page 6 of 4245. 3 

Q.   [10:20:27] Thank you, Dr Morgan.  At page 6 of your report, you state that 4 

Mr Al Hassan was subjected to the following stressors, contributing to a state of 5 

uncontrollable stress: "interrogation stress; restraint stress; light deprivation stress; 6 

physical beating related stress, [and] direct threats to his life [...]" 7 

As well as believing a -- the stress resulting from: 8 

"[...] believing that [the] failure to lie effectively to others about his meeting with the 9 

OTP [...] would put" himself and the lives --  10 

Excuse me, "would put the lives of his family in jeopardy." 11 

Do you see that paragraph, sir? 12 

A.   [10:21:12] I do. 13 

Q.   [10:21:13] And is it correct that you arrived at this conclusion regarding the 14 

stressors affecting Mr Al Hassan following your review of transcripts of his meetings 15 

with the OTP? 16 

A.   [10:21:25] Yes, that's correct. 17 

Q.   [10:21:28] I think if you are able to keep your report in front of you in hard copy, 18 

Dr Morgan, if we're able to pull up on the screen tab 124.  This can be displayed.  19 

Excuse me, this cannot be displayed to the public.  Tab 124.  That's 20 

MLI-OTP-0069-1728.   21 

Just let me know when you have that in front of you, Dr Morgan, on the screen. 22 

A.   [10:22:13] There -- there is nothing on the screen in front -- oh, I spoke too soon. 23 

Q.   [10:22:20] Everything takes a few seconds in the courtroom.  24 

A.   [10:22:24] There is a document in front of me now. 25 
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Q.   [10:22:26] Thank you, Dr Morgan.  And do you see that that's Mr Al Hassan's 1 

initial security assessment and it should be dated 13 July 2017? 2 

A.   [10:22:38] Yes, that's correct. 3 

Q.   [10:22:40] And have you previously reviewed this document? 4 

A.   [10:22:44] Yes, I have. 5 

Q.   [10:22:46] And is this document one of the ones on which you relied in arriving 6 

at your conclusions about the stressors present on Mr Al Hassan? 7 

A.   [10:22:58] Yes. 8 

Q.   [10:22:59] Thank you.  If we can have page 1736 of that document. 9 

Do you have that in front of you, Dr Morgan, on the screen. 10 

A.   [10:23:20] I do.  Let's see, it just -- it's zoomed in, so I can't see the page number, 11 

but I do have a page in front of me.  Yes, 1736. 12 

Q.   [10:23:34] Okay.  And I'll give you a moment to review pages 1736 to 1737, 13 

beginning at line -- around line 253 to 282.  Let me know when you are done 14 

reviewing those lines.  15 

A.   [10:23:59] You can go to the next page.  I'm ...  16 

Yes, I have finished up to 280. 17 

Q.   [10:24:20] Thank you.  And when you discuss interrogation stress in your 18 

report, Dr Morgan, are these pages -- do these pages provide examples of what you 19 

were talking about? 20 

A.   [10:24:35] These pages, they do.  More directly, they provide evidence that the 21 

interrogations were ongoing.  That -- that he was exposed on multiple occasions to 22 

the interrogation activity, and that this time frame actually continues during the time 23 

frame of when he's actually meeting and being interviewed with the OTP. 24 

Q.   [10:25:04] And at these pages, we see discussion of multiple interrogation teams.  25 
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Does the presence of multiple interrogation teams from multiple different -- of 1 

multiple different authorities have any bearing on that interrogation stress that you 2 

cite in your report? 3 

A.   [10:25:24] It does.  The reason why I say that it does is, when there are multiple 4 

security interrogation groups from different countries, each often has their own 5 

agenda, and they often don't fully explain it to the person being interrogated.  So it 6 

raises the ambiguity of the interrogation process and the information that the person's 7 

being asked about. 8 

Q.   [10:26:00] Now, if we could move to page 1747 of that same document.  That's 9 

still tab 124 and we're still at ...  10 

PRESIDING JUDGE MINDUA:  [10:26:16](Interpretation) Madam Prosecutor. 11 

MS LUPING:  [10:26:18] Thank you, Mr President, I didn't want to interrupt.  I just 12 

would request that if we are having passages read out, just a reminder, if we could 13 

have the entirety of the relevant passage.  If we go back to the prior page, there was 14 

an additional line where the accused stated that the presence of Malian interviewers 15 

together with the French was only one time.  I do believe it's relevant for context.   16 

So I would request that for any future passages, that we have that read into the record 17 

so that the witness, in fairness to him, has the totality of the picture. 18 

MS PRADHAN:  [10:26:54] I have no particular objection, Mr President.  But I 19 

would just note that -- 20 

PRESIDING JUDGE MINDUA:  [10:27:02](Interpretation) Ms Pradhan, when you're 21 

speaking, I'm still listening to the French interpretation.  So I didn't follow what you 22 

had to say.  But I do believe that Madam Prosecutor is right in so saying because we 23 

need to be fair to the witness.  We need to be giving him the context in the part that 24 

precedes.  25 
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MS PRADHAN:  [10:27:22] Of course, Mr President.  I will just note that he did 1 

have the lines in front of him to read in their entirety.  But I will be happy to read out 2 

all passages. 3 

Q.   [10:27:33] Dr Morgan, if we could move then to page 1747, the same tab, tab 124.  4 

And I'm looking at lines 621 to 631.  I will just note here, that there is a name 5 

contained at line 625 that I will not read in public session, but I will read these lines, 6 

beginning at line 621:  7 

"Interviewer 2:  (Interpretation) In the cell, did you have your eyes covered?  Were 8 

you handcuffed?  9 

[Interpreter:]  Only myself and another person.  We were handcuffed.  Since we 10 

arrived, we have been in handcuffs. 11 

[Interviewer 2:] You say all the time, even at nighttime, whilst you sleep? 12 

[Interpreter:]  24 hours a day." 13 

(Speaks English) Dr Morgan, is this an example of the restraint stress that you cite in 14 

your report? 15 

A.   [10:29:06] Yes, this would be an example of what we call "restraint stress".  In 16 

non-human animals, it would be put -- they're not handcuffs, but they're bound.  17 

They can't move.  In humans, whether they're tied or handcuffed or chained to 18 

something, we consider that restraint stress. 19 

Q.   [10:29:27] And staying on that same document, if we could move to page 1735, 20 

please.  Beginning at --  21 

One moment, please.   22 

Beginning at line -- I'll just read line 226, where Mr Al Hassan states:   23 

(Interpretation) "I was blindfolded.  I didn't see anything at all. 24 

(Speaks English) And the next line:   25 
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(Interpretation) "Interviewer 2:  You mean, during the questioning, when you were 1 

interviewed?" 2 

Then the answer:  "During the entire interview, I was blindfolded." 3 

(Speaks English) And the last line there, says:   4 

(Interpretation) "Only with the Americans." 5 

(Speaks English) And I will just note that last line, we have a correction to the 6 

transcript that indicates that it should say:  (Interpretation) "Only with the 7 

Americans, the eyes were not blindfolded." 8 

(Speaks English) Dr Morgan, is this an example of light deprivation stress that you 9 

cite in your report? 10 

PRESIDING JUDGE MINDUA:  [10:31:25](Interpretation) Madam Prosecutor. 11 

MS LUPING:  [10:31:28] Mr President, I do realise that Dr Morgan is an expert, I 12 

haven't stood up before, but I am conscious of the fact that we've had a series now of 13 

leading questions.  I do believe Dr Morgan is quite able to respond to an open -- a 14 

more-open ended form of question and he's able to characterise the nature of the 15 

stressor, instead of basically counsel testifying on his behalf.   16 

I would ask that the questions be rephrased from now on so that there are no more 17 

leading questions.  Thank you. 18 

PRESIDING JUDGE MINDUA:  [10:32:02](Interpretation) Ms Pradhan, I fear that 19 

your questions seem to be suggesting an answer from the witness.  So, please be 20 

careful and rephrase. 21 

MS PRADHAN:  [10:32:15] I will certainly try to do so, Mr President.  I will just 22 

note that these are the citations that Dr Morgan has himself included in his report, 23 

and so I was attempting to save some time by pointing to the citations that he put in 24 

that paragraph in his report regarding these particular stressors. 25 
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And so I'm happy to rephrase. 1 

Q.   [10:32:40] Dr Morgan, if we could move --  2 

Excuse me, Dr Morgan, I did have one more question for you regarding what you've 3 

identified as restraint stress and light deprivation stress.  How do those contribute 4 

towards uncontrollable stress in the brain? 5 

A.   [10:33:09] Humans are daytime animals.  We -- we orient largely with our eyes, 6 

and so depriving us of sight is more distressing to us than it is to non-human animals 7 

that rely on other senses.   8 

For example, even if we work with rodents who are nocturnal, light stress, exposing 9 

them to light, creates anxiety and stress in those animals because they feel safest when 10 

it's dark. 11 

For humans, we know we can increase anxiety by darkness - and also by depriving 12 

them of the ability to see what's going on if they're sighted individuals - so having 13 

eyes blindfolded and restraining people are two examples of the way to create stress  14 

and that we know are done -- excuse me, are done deliberately in certain settings in 15 

order to create stress in another human.  But these are examples of restraining the 16 

physical mobility and restraining the human's ability to see what's happening around 17 

them and to identify where they are.  And these are unsettling, they create anxiety 18 

and they are not under their control.   19 

And these are examples of what we call "uncontrollable stress" in -- in humans.  20 

Q.   [10:34:42] Dr Morgan, you also refer to the fact -- oh, excuse me.   21 

You also refer to Mr Al Hassan's statements regarding his beatings and threats to his 22 

life as contributing to uncontrollable stress.  Could you explain how that contributes, 23 

how those issues contribute to uncontrollable stress. 24 

A.   [10:35:12] Yes.  Physical pressure, whether it's a beating or restraint, physical 25 
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pressures alarm people.  They fear for their physical integrity.  People don't want to 1 

be injured.  So we know that in addition to direct physical pressures, such as hitting 2 

people or striking them, those things are stressful, but so is simply restraining them 3 

and threatening to physically strike them. 4 

It's the element of uncertainty that generates the most fear.  In all the research we 5 

have on uncontrollable stress, we often get this question, is a beating necessarily 6 

uncontrollable stress?   7 

The scientific answer would be it's stressful.  It is uncontrollable to the degree that 8 

the person feels helpless.  There is a large literature on children and corporal 9 

punishment and things like that from which we've learned that some children who 10 

have been exposed to physical beatings don't develop learned helplessness, they grow 11 

up because they haven't understood it as being helpless.   12 

But beatings in the context of being detained by the police or security, in that context, 13 

being threatened or fearing for your physical integrity, we would consider 14 

uncontrollable stress, which might be different than a family situation. 15 

Q.   [10:36:57] Now, at page 7 of your report, which I believe is in front of you, that's 16 

Defence tab 5.  Again, MLI-D28-0006-4246, excuse me, it's 4240, but then at  17 

page 4246. 18 

A.   [10:37:41] Yes, I have that. 19 

Q.   [10:37:42] Thank you.  You recount that the OTP emphasised that 20 

Mr Al Hassan should not tell anyone about his meetings with them, and could you 21 

describe why you included that as a factor in uncontrollable stress in your report. 22 

A.   [10:38:13] Yes.  In the scientific literature on uncontrollable stress and in the 23 

scientific literature that has explicitly referred to this kind of stress as torture, both 24 

sets of scientific literature show that fear for one's loved ones, fear for the safety of 25 
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one's families, is one of the most significant stressors a person who is detained can 1 

experience for creating a feeling of helplessness and uncontrollable stress. 2 

I mentioned it in my report in two ways.  One is that he felt separated from his 3 

family and out of communication with them and had worries, but when directly 4 

reminded that if he let anyone know that he was meeting with OTP, that his life might 5 

be in danger as well as the lives of his family members, would be a significant stressor, 6 

because it validates a fear on the part of the individual that the threat is real.  It isn't 7 

just a fantasy that something bad might happen to his family.  He's hearing from 8 

people in an official capacity that it is critical that he not let someone know because it 9 

could have life-threatening consequences. 10 

In my field, this would be considered a significant stressor.  And it's referred to as 11 

"uncontrollable stress" because very often people aren't sure of exactly how they're 12 

going to go about sticking to the rules that can keep them safe.  And there are 13 

passages that I cite where Mr Al Hassan directly asks the OTP for clarification, 14 

indicating that he's not quite sure who can know and who cannot know that he's 15 

meeting with them. 16 

So from a psychological standpoint, we would consider this type of stress very 17 

significant in its ability to create anxiety, distress and a sense of helplessness on the 18 

part of the person who's receiving the stress. 19 

Q.   [10:41:10] Dr Morgan, you've just referred to an exchange that Mr Al Hassan 20 

had with the OTP regarding what he should say about their meetings and so, if we 21 

could pull up that same tab, tab 124, on the screen.   22 

This cannot be displayed to the public.  At page 1750, excuse me, beginning at 23 

page -- yes, 1750.  We'll begin at line 719, and if you could let me know when you 24 

have that on screen in front of you, sir. 25 
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A.   [10:42:05] It is now on my screen. 1 

Q.   [10:42:07] Thank you.  Beginning at line 719:  (Interpretation)  2 

"In the cell, don't you know if the other detainees will be asking you questions?" 3 

Answer:  "Yes." 4 

Question:  "What are you going to say to them?" 5 

Answer:  "I will tell them that I met with lawyers from the Court." 6 

(Speaks English) And in this next line, I will omit the name that's in there, just to be 7 

safe.   8 

And this is the interviewer:   9 

(Interpretation) "Interviewer 2:  So that is why I'm asking you the question.  Do you 10 

remember what the interviewer told you a few moments ago? 11 

You were told -- 12 

Interviewer 2:  People talk to you about your security. 13 

Interviewer 2.  It's very important.  It's not ... we are being careful about your safety. 14 

Interviewer 2:  But you -- you are in a hostile environment."  15 

(Speaks English) And I apologise for going a little too fast in the reading.  I just want 16 

correct the English translation, if I could, at line 738, and, my apologies, it was my 17 

fault for going too fast. 18 

(Interpretation) "[...] we are being careful about our security." 19 

(Speaks English) And then the next line:  (Interpretation)  20 

"Interviewer 2:  But you, you are in a hostile environment. 21 

Interviewer 2:  But, you have to be careful as well with the people who are with you 22 

in the cell. 23 

Interviewer 2:  Never ever mention that you have spoken to investigators from the 24 

International Criminal Court." 25 
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The answer is:  "Very well." 1 

(Speaks English) And then the interviewer: 2 

(Interpretation) "Interviewer 2:  It's confidential, it's for your safety." 3 

(Speaks English) And so, Dr Morgan, here, we have several different statements from 4 

the OTP repeating that this -- it is for Mr Al Hassan's security that he not disclose that 5 

he met with the OTP.   6 

In your opinion, how did these statements contribute to Mr Al Hassan's 7 

uncontrollable stress? 8 

A.   [10:45:33] These -- these statements are in the context of him being detained but 9 

moved to meet with OTP.  He has no reason to doubt that they're correct.  So I think 10 

their intention, it strikes me, is to make sure that he's safe.   11 

In a person who's experiencing uncontrollable stress, one of the themes they are going 12 

to pay attention to, because people who are in uncontrollable stress are aware other 13 

things can happen, he's being reminded how dangerous his situation is and that he 14 

can't tell anyone about it.  His initial impulse was to just say, Yes, I met with people 15 

from the tribunal.  But then being told that he cannot, does create stress.   16 

The -- even if it is well intended, the act of asking someone to suppress information 17 

and to lie increases - we know - cognitive load.  It actually is -- requires more work 18 

from our brain.  We've actually seen this on brain scan studies and other studies, that 19 

asking people tell a meaningful lie is stressful.  And since it's coming from people in 20 

authority, it carries potentially more weight. 21 

I mentioned it in my report because I was asked to comment on the stressors that he 22 

was experiencing and this is one of them.  In addition to the physical stressors, there 23 

are now psychological stressors as well to make sure that he doesn't do anything that 24 

would put his family at risk. 25 
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Q.   [10:47:38] Dr Morgan, on page 6 of your report, which is at tab 5, 1 

MLI-D28-0006-4240, 4245, there is a footnote, footnote 5, and let me know when you 2 

have that in front of you, sir. 3 

A.   [10:48:04] On page 6, footnote 5? 4 

Q.   [10:48:07] That's correct. 5 

A.   [10:48:10] Yes. 6 

Q.   [10:48:12] And that footnote states: 7 

"The nature of the stress is not diminished by the assumed 'good intentions' on the 8 

part of the interviewing team." 9 

Could you explain what you mean in that footnote. 10 

A.   [10:48:31] I placed the footnote in my report because I am aware that when I say 11 

"the OTP is putting stress on Mr Al Hassan", it may be that I'm -- it may look like I'm 12 

putting the Prosecutors and team in a negative light, and that is not my intention.   13 

I think -- I was asked to comment on the nature of the stress.  I put the footnote in 14 

simply acknowledging that sometimes even with our best intentions, we can still 15 

create stress in people who are already experiencing uncontrollable stress. 16 

I'm hoping that the footnote would serve as an acknowledgement of that, since I 17 

didn't want to imply that there was any mal-intent on the part of OTP.  I wanted to 18 

focus instead on the nature of the psychological stress in the person who hears that 19 

kind of a message, what Mr Al Hassan in his position would be able to glean from 20 

that message of keeping a secret so that he would be safe and so that his family would 21 

not be in danger. 22 

Q.   [10:49:54] Now, Mr-- excuse me, Dr Morgan, turning to pages 41 -- this is still in 23 

your report, at tab 5, pages 12 and 13.  That's MLI-D28-0006-4240, at 4251 and 4252.   24 

Do you see the paragraph beginning at the bottom of page 12, 4251, stating "Witness 25 
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P-398"? 1 

A.   [10:50:53] Yes, I do see that. 2 

Q.   [10:50:55] And Witness P-398 refers to Mr Al Hassan.  And you state:   3 

"[...] the information in the records indicates that this witness experienced distressing 4 

alterations in mood, cognition and memory secondary to his exposure to 5 

uncontrollable stress.  P-398 refers to" there's a typo here, but "he has been sick and 6 

suffered from depression [...]; he has headaches [...] his mental state has been such 7 

that he cannot do much [...] [and] worries that he can be tortured at any moment." 8 

Dr Morgan, did you arrive at these conclusions regarding Mr Al Hassan following 9 

your review of the transcripts of his interviews? 10 

A.   [10:51:55] I did. 11 

Q.   [10:51:57] And would these be an example of what you discussed earlier, of 12 

psychological indicators of that stress? 13 

A.   [10:52:09] Yes.  These are the -- and they are very well known in the literature 14 

on the impact of uncontrollable stress in humans.  But these are the examples that I 15 

was able to see in the record that would indicate he appears to be suffering in the way 16 

we have seen other people suffer who have been exposed to uncontrollable stress. 17 

Q.   [10:52:37] And, Dr Morgan, I will just note that you cite here in this paragraph a 18 

document, and we don't need to pull it up, but you cite MLI-OTP-0060-1662, at page 19 

116 -- excuse me, 1664, lines 64 to 66 regarding Mr Al Hassan's statement that he has 20 

been sick and suffered from depression.  And I just wanted to note that the original 21 

translation in Arabic used by Mr Al Hassan, rather than "depression", uses the phrase 22 

"psychological exhaustion".  Does that change your opinion here at all? 23 

A.   [10:53:37] It doesn't substantially change my opinion in -- in this sense.  In 24 

different cultures, people have different expressions for how they refer to their mental 25 
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states.  So a term like "psychological exhaustion" to me would still relay the image of 1 

someone feeling down or depleted and not positive in mood, energy and outlook.  2 

And those features are captured as well by a term of depression.  So it wouldn't 3 

substantially change my opinion.   4 

Someone -- someone else in my field might refer to psychological depletion as being 5 

burned out.  That might be another expression.  And it has many common features 6 

with what we call depression.   7 

But no, it wouldn't substantially change my opinion.  When I put all the symptoms 8 

together, the -- the things we know from people who have been exposed to 9 

uncontrollable stress is they do complain of physical aches and pains that are 10 

unrelated to specific medical injury.  They have headaches.  Many people who have 11 

post-traumatic stress disorder first come to our clinic after they've been seen by 12 

medicine trying to have headaches treated. 13 

So this constellation of things that he mentions are very compatible with what we 14 

know people suffer from who have been exposed to uncontrollable stress. 15 

Q.   [10:55:25] Dr Morgan, you made a reference just now to PTSD.  Could you 16 

explain the connection, if any, between uncontrollable stress and PTSD? 17 

A.   [10:55:45] Yes.  The relationship can be complex.  In the -- in the scientific 18 

literature, the term "post-traumatic stress disorder" is a diagnosis that's commonly 19 

used in many countries of the world but not all countries of the world.  In the 20 

scientific literature, if we -- if we pay attention to the criteria that are used by 21 

psychiatrists to make such a diagnosis, then we know that approximately 75 to 98 22 

per cent of people who have been exposed to torture or uncontrollable stress will 23 

meet diagnostic criteria for a diagnosis of post-traumatic stress disorder.  The rate is 24 

highest in people who also feel depressed.   25 
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The reason why I say it's complex is that post-traumatic stress disorder as an illness is 1 

clinically more useful when referring to a discrete traumatic event.  For example, if 2 

someone was sexually assaulted once or physically assaulted once, or in a single but 3 

severe car accident once, excuse me, the diagnosis provides clinical clarity in a way 4 

that it does not for people who have sustained a great period of uncontrollable stress.  5 

And that's because we believe that when people are in these states, the extended 6 

nature of the stress and the broad nature of the stress, meaning that it presents a 7 

threat to their physical integrity, their psychological integrity and their social domain, 8 

the outcome of exposure to extended uncontrollable stress is a mixed clinical picture 9 

that ranges from a combination of physical pain, body aches, gastrointestinal issues, 10 

headaches, heart palpitations and may extend over into what we would clearly say is 11 

the psychological realm of fearing for specific things, fearing for one's life, perhaps 12 

having nightmares about it, being uncomfortable when exposed to a reminder of the 13 

event. 14 

So the relationship between uncontrollable stress and PTSD, post-traumatic stress 15 

disorder, is that we believe uncontrollable stress can cause this specific type of mental 16 

illness, but we know it can also cause the types of mental illnesses known as anxiety 17 

disorders, depression, or somatization disorders, where people's bodies sort of do the 18 

talking, where they don't experience it as much as the psychological phenomenon but 19 

more as a physical illness phenomenon.  And that's why we say the impact of 20 

uncontrollable stress is more complex than perhaps the impact of a solitary traumatic 21 

event that is -- that then causes symptoms of post-traumatic stress disorder. 22 

The illness itself - I apologise I did not explain it at the beginning - is basically a 23 

diagnostic category that refers to the fact a person has been exposed to a potentially 24 

life-threatening event, and after which they experience certain categories of 25 
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symptoms, like remembering the event in an unpleasant way or having nightmares 1 

about it or having physiologic reactivity when exposed to something like it.   2 

Then there's another set of symptoms that are much more similar to depression.  A 3 

person may feel apathetic, no longer very interested in other people or relationships 4 

or activities that used to give them pleasure.   5 

Then there's another set of symptoms where a person may doubt their religion or 6 

their faith or how they view themselves, the world and other people, in the sense that 7 

the traumatic event seems to have conflicted with their view of either what the God 8 

they believe in would permit to have happen or the goodness of other people.  So 9 

there's a -- there's sort of a set of symptoms that refer to a change in the way the 10 

person views themselves.   11 

And finally there are a set of symptoms that refer to sleeping problems, not 12 

nightmares, concentration problems, problems thinking clearly, or having anger and 13 

irritability. 14 

So post-traumatic stress disorder is a specific kind of mental illness that is very, very 15 

common in people who have been exposed to uncontrollable stress, but it's not the 16 

only negative side effect of being exposed to uncontrollable stress. 17 

MS PRADHAN:  [11:02:00] Mr President. 18 

PRESIDING JUDGE MINDUA:  [11:02:03](Interpretation) It is 2 minutes past 11, 19 

Counsel.  We're going to interrupt you now and we will suspend for about half an 20 

hour and resume at 11.30. 21 

The hearing is suspended. 22 

THE COURT USHER:  [11:02:17] All rise. 23 

(Recess taken at 11.02 a.m.)  24 

(Upon resuming in open session at 11.36 a.m.) 25 
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THE COURT USHER:  [11:36:26] All rise. 1 

Please be seated. 2 

PRESIDING JUDGE MINDUA:  [11:36:54](Interpretation) Court is in session once 3 

again. 4 

And the Defence shall be continuing with examination-in-chief. 5 

Ms Pradhan, over to you, please. 6 

MS PRADHAN:  [11:37:08] Thank you, Mr President. 7 

Q.   [11:37:12] Dr Morgan, I'd like to direct your attention back to Defence tab 5 8 

again.  I'm not sure if you may still have it open.  Again the record -- 9 

A.   [11:37:28] I do. 10 

Q.   [11:37:28] Excellent.  The record sign is MLI-D28-0006-4240 and we're looking 11 

at 4257, which Dr Morgan, is page 18 in your report. 12 

You refer -- let me know when you're there.  Sorry, Dr Morgan.  13 

A.   [11:37:55] I am at page 18. 14 

Q.   [11:37:56] Thank you.  Dr Morgan, you refer to several interviews of 15 

Mr Al Hassan as, quote, exemplifying a process of using a witness's lack of memory 16 

against him to get him to agree with an interrogator.  And in particular, one of the 17 

examples that you cite is an example regarding the flogging of a man who had sexual 18 

relations with his half-sister contained in an interview from 6 March 2018.   19 

And I'd like to pull up that document on screen.  That is not for public display.  20 

That's tab -- Defence tab 110.  The reference is MLI-OTP-0062-1058.   21 

Let me know when you have that in front of you, Dr Morgan, on the screen. 22 

A.   [11:39:17] The file is in front of me on the screen. 23 

Q.   [11:39:20] Thank you.  And do you recognise this document as one that you 24 

reviewed? 25 
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A.   [11:39:28] I do. 1 

Q.   [11:39:30] Okay.  I'd like to turn to page 10 -- excuse me, 1069 of this document.  2 

And it is a lengthy interview, and I'll give you context, which is, beginning at lines 3 

1068 -- excuse me, pages 1068 and 1069, the OTP has shown Mr Al Hassan a photo 4 

that he says he has not seen before but he recognising where the photo was taken and 5 

a building.  And that's at lines 353 and 364 on page 1069.  6 

A.   [11:40:19] I see that, yes. 7 

Q.   [11:40:21] Okay.  And then moving forward to page 1071, do you see, 8 

Dr Morgan, where Mr Al Hassan says, at line 440, that one of the people in the photo 9 

shown flogging a woman resembles Adam, the chief of police? 10 

A.   [11:40:52] I see that line, yes. 11 

Q.   [11:40:53] Thank you.  Now, these pages are pages that you cite at page 18 of 12 

your -- this and the following, up until the end of the transcript are pages that you cite 13 

in your report as, again, quote, exemplifying a process of using a witness's lack of 14 

memory against him to get him to agree with an interrogator; is that correct? 15 

A.   [11:41:23] Yes, that is correct. 16 

Q.   [11:41:25] And so, I'd like to -- I was hoping you could explain how this rather 17 

lengthy transcript illustrates the process of using a witness's lack of memory against 18 

him, beginning at page 1072, lines -- at line 463, where interview 1 -- interviewer 1 19 

states:   20 

(Interpretation) "So you say to us that when people have to be flogged at the police, it 21 

was he, Adam, who administered the lashings?"  22 

Answer:  "Yes." 23 

"Interpreter:  Often.  Mostly. 24 

Very well.  And in the other cases, who was it? 25 
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He would give orders to any policeman to administer the flogging. 1 

Very well.  We have understood that of such little cases, there were many, and you 2 

also told us that the emir was often absent. 3 

Yes, absent but still in town. 4 

Yes, okay.  But when he was absent from the police, who would take care of those 5 

small cases?" 6 

(Speaks English) And on the next page:   7 

(Interpretation) "As for the cases of flogging, I remember that those cases ... uh ... were 8 

given over or were the task assigned only to the emir. 9 

Very well.  Now let's come out of the police premises themselves, did you see Adam 10 

flogging anybody outside of the police?  For example ... on the basis of a sanc ... or on 11 

the basis of a decision of the Tribunal." 12 

THE INTERPRETER:  [11:44:19] The word "sanc" is not finished. 13 

MS PRADHAN:  [11:44:23]  14 

Q.   [11:44:23](Interpretation) "I do not recall. 15 

And did you see him flogging somebody in the street or on the squares in Timbuktu? 16 

I do not recall." 17 

(Speaks English) The interviewer then says:   18 

(Interpretation) "But you say that that person, to the left-hand side of the image"  19 

(Speaks English) And then the next line:   20 

(Interpretation) "... you said that that person looks like Adam, the emir?" 21 

Answer:  "That's true." 22 

Question:  "Very well.  That person flogging the woman, as you said."   23 

(Speaks English) And the next line 509:   24 

(Interpretation) "And you also said that you do not recall a single case where you saw 25 
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Adam flogging somebody in Timbuktu outside of the police station?" 1 

Answer:  "That's true." 2 

(Speaks English) Dr Morgan, at this point in the exchange, in your opinion, what does 3 

the OTP's use of this photo, statements about the photo and Mr Al Hassan's answer 4 

tell you about his memory of the incident? 5 

A.   [11:46:19] I identified this extended portion because it illustrates very clearly 6 

how we go about creating false memories in research.  This technique came out of 7 

concerns in the 1990s, about false claims of abuse, and a famous researcher named 8 

Elizabeth Loftus was known for describing the ways in which people would be 9 

questioned and how their questions could result in a recovered memory. 10 

What we did in our research was try to mimic what occurs when people are 11 

questioned but not being directly threatened, and we found that this process of 12 

beginning with a situation in which a person did not have a memory could result in a 13 

memory if several things occurred.  The first was to ask the person to identify 14 

something they are familiar with, whether or not they have a memory of the event in 15 

question.  So in this example, there is a reference to a place that is recognisable. 16 

Once we get people to identify something that's familiar, we compare it with 17 

additional information, whether it's a photograph or a newspaper article that is 18 

related to the topic of the questioning but which may not be directly related to that 19 

person's memory. 20 

And as we pair things that are familiar together and in a line of questioning imply or 21 

state explicitly that certain acts have occurred, in this example, he goes from saying 22 

someone looks like Adam and from an environment that he is familiar with, to then 23 

forming a memory.  So by pairing the things together, something we're familiar with, 24 

maybe a person that we think we might recognise or who looks like someone we 25 
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recognise, and then creating a narrative in the questioning about the actions that have 1 

occurred, we're able to create the memory for the event in over 85 per cent of the 2 

people we do this to if they have been exposed to uncontrollable stress. 3 

In everyday circumstances, this technique or this approach to questioning only results 4 

in false memories in about 30 per cent of the population that has been studied.  And 5 

in our research, where we were able to do this in people who had been exposed to 6 

uncontrollable stress, we found that the vast majority of people would develop a 7 

memory that they would then defend.  They would say, "Yes, I remember it", even 8 

though it was a memory that we had created. 9 

This process of questioning, when I read it, because I was asked to evaluate aspects of 10 

the interviewing process that might contribute to contaminating information, I note 11 

this section because it is like a recipe of what we would do in research to create a false 12 

memory. 13 

When I began this work, I did not believe in false memories related to high stress 14 

events, and it was after I'd seen this happen in nearly a thousand people that I began 15 

to realise this process lets us know something important about human memory, that 16 

the way we make memories seems to be as if our brain is saying "I will put something 17 

in line that makes the most sense", which is different than whether or not that -- that 18 

narrative or that story is accurate. 19 

So I wanted to highlight that in my report for people to consider, in the sense that this 20 

is identical to the process we have discovered when we do objective research that 21 

does create memories that are not in fact true.  And that was my purpose for the 22 

rather extended examples in these portions of my report. 23 

Q.   [11:52:00] Dr Morgan, staying on this document in front of you from 6 March 24 

2018, I'd like to look at page 1075, beginning at line 558, where the interviewer says:  25 

ICC-01/12-01/18-T-179-Red-ENG WT 01-06-2022 38/101 TICC-01/12-01/18-T-179-Red2-ENG RCL WT 01-06-2022 38/101 T
Pursuant to the Trial Chamber X’s directions, ICC-01/12-01/18-789-AnxA, dated 6 May 2020, the lesser-redacted version of the transcript is filed in the record of
the case.



Trial Hearing                           (Open Session)                        ICC-01/12-01/18 

WITNESS: MLI-D28-0502 

01.06.2022          Page 39 

 

(Interpretation) "I'm going to move on to another image." 1 

(Speaks English) At line 575, the interviewer says:  (Interpretation) "Have you 2 

already seen this image?" 3 

Answer:  "No." 4 

Question:  "Do you know where this photo was taken?" 5 

Answer:  "The same place, Yoboutao." 6 

(Speaks English) And on the next page, 1076:  (Interpretation) "Do you know what is 7 

going on in this photo?" 8 

Answer:  "I do not know." 9 

Question:  "Can you recognise anything at all in this image that you have seen in the 10 

previous images?"  11 

(Speaks English) And Mr Al Hassan responds:  (Interpretation) "It's the same 12 

location.  And the same event." 13 

Question:  "What makes you say that it's the same event?"  14 

Answer:  "I can see that the image is similar, these are the same individuals standing.  15 

The same lorry." 16 

(Speaks English) Then the interviewer at line 603 says:  (Interpretation) "At the 17 

forefront of the image there is a lady dressed in black.  ...  She is dressed differently 18 

from the lady that we saw in the previous images, is she not?" 19 

Answer:  "That is true." 20 

(Speaks English) At line 613:  (Interpretation) "So we have seen that you were 21 

present on that day." 22 

Answer:  "That is true." 23 

(Speaks English) And the next page, 1077:  (Interpretation) "Does this refresh your 24 

memory were I to say to you that this woman was also flogged on that day?" 25 
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Answer:  "I do not recall." 1 

Question:  "Does it refresh your memory if I say to you that at least six individuals 2 

were flogged on that day?" 3 

Answer:  "Possibly." 4 

(Speaks English) And then lastly that next line:  (Interpretation) "You have no 5 

recollection of a day when there were at least six individuals flogged in Yoboutao?"  6 

Answer:  "I do not recall."  7 

(Speaks English) Dr Morgan, my question is:  There has been a new photo 8 

introduced here, and what are your observations, if any, regarding the phasing of 9 

these particular statements in combination with the new photo, and regarding 10 

Mr Al Hassan's answers? 11 

A.   [11:56:51] This portion of the example extends from what I have previously said, 12 

this is the methodology by which we influence memory, where by pairing a familiar 13 

photo with then something new, along with a statement about the actions about the 14 

event, and then moving forward having someone agree with us, results in them 15 

finally forming a memory. 16 

So here the -- the identification of the place and then the introduction of a photo that 17 

is different after he has said "I recognise people", the questions do include in the 18 

questions themselves a narrative about a certain number of people being whipped or 19 

flogged.  This is very similar to something that has been written about when police 20 

ask questions when they say things like, "It was a blue car, wasn't it, that they used to 21 

get away?"  Even if no blue car was seen, the eyewitness will incorporate the 22 

information that has been mentioned into their subsequent recall of information that 23 

there was, in fact, a blue car. 24 

In this instance the information is about people being whipped and then a certain 25 
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number of people being whipped.  And in this process, if we used this in one of our 1 

studies, we would expect that in the memory that's formed, it would include this 2 

narrative relative to the actions that had taken place and the number of people 3 

involved. 4 

So I highlight it because the progression, as you follow the course of the interview, is 5 

a progression from him saying "I don't, I don't remember", getting him to gently 6 

recognise and acknowledge he recognises a place, he perhaps recognises an 7 

individual.  And then by showing him photos - and we find that photographs or 8 

videos are very effective ways of influencing someone's memory  and adding in the 9 

narrative of how many people were being whipped and flogged, and including "you 10 

were there", we would expect it to result in a memory of being there.  So this flow, 11 

this pattern of exposure is the very method that we use to create false memory.   12 

When we wrote about this, we felt it was important to communicate these ideas to 13 

certainly our police groups in the United States, because we didn't -- we didn't believe 14 

police were doing this deliberately.  It was a side effect of the way in which they 15 

were going about interviewing eyewitnesses. 16 

The research that we conducted on this was influential because, until that time, 17 

although people acknowledged there was a possibility that these things might happen, 18 

but probably rarely, our research demonstrated that this was not rare and that many 19 

people are vulnerable to this approach to questioning.  And so it raises the very real 20 

risk that the memories that are acquired are not in fact reliable. 21 

Q.   [12:01:07] Dr Morgan, if we can turn to, on the screen in front of you, page 1078 22 

of the same document, beginning at line 660.  Let me know when you have that in 23 

front of you.  24 

A.   [12:01:31] I have it in front of me now. 25 
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Q.   [12:01:33] Thank you.   1 

Line 660 the interviewer says, and this is a continuation of the -- from the previous 2 

page:  (Interpretation) "I shall be showing you a document ... it is a press article in 3 

Arabic." 4 

(Speaks English) And moving down to line 664:  (Interpretation) "This is an article 5 

that was published on the Sahara Media site.  It is dated 29 November 2012." 6 

(Speaks English) You'll see at line 670 that the interviewer gives Mr Al Hassan time to 7 

read the article, and then asks him at line 676:  (Interpretation) "Have you already 8 

seen this document, this article?" 9 

Answer:  "No." 10 

"Interviewer 1:  Very well.  Do you know - you've looked at it -  do you know what 11 

it's about?" 12 

(Speaks English) On the next page:  (Interpretation) "What is it about?" 13 

(Speaks English) Mr Al Hassan responds:  (Interpretation) "An article about the 14 

flogging of six people on the same day in Timbuktu." 15 

(Speaks English) He continues his answer at line 691:  (Interpretation) "Amongst 16 

them, a man who had sexual relations with his sister." 17 

(Speaks English) And then characterising the case -- excuse me, I'll continue reading 18 

here:  (Interpretation)  19 

"And the others ... had been arrested by the Hisbah.  They were sentenced to flogging, 20 

eh, the same day.  21 

Interviewer 1:  Very well.  The ones who had been arrested by the Hisbah, what 22 

kind of cases were they?" 23 

Answer:  "Cases of adultery." 24 

"Interviewer 1:  Very well.  Is there anything else, other details in the article in 25 
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relation to what happened that day?" 1 

Answer:  "No, that's all." 2 

"Interviewer 1:  Very well.  So we do agree that the man who had sexual relations 3 

with his half-sister ... his ruling came out on 28 November 2012."  4 

Answer:  "That's true." 5 

(Speaks English) Line 711:  (Interpretation)  6 

"Interviewer 1:  Very well.  And the 6 cases of flogging in question - including this 7 

case - what day was that again?" 8 

(Speaks English) Mr Al Hassan responds:  (Interpretation) "It's written here that it 9 

was 29 November 2012.  According to the article." 10 

(Speaks English) And finally on page 10 --  11 

THE INTERPRETER:  [12:05:47] Message from the interpreter:  The last part of the 12 

sentence was attributed to an unidentified speaker. 13 

MS PRADHAN:  [12:05:55] Thank you for the note. 14 

Q.   [12:05:59] On page 1080 -- excuse me, let me, just for completeness, at the bottom 15 

of page 1079, Mr Al Hassan's answers are:  (Interpretation) "According to the 16 

journalist's article." 17 

(Speaks English) And then the last lines here of this:  (Interpretation) "Very well."  18 

(No interpretation)  19 

THE INTERPRETER:  [12:06:39] Could page 170 be put up on the screen. 20 

MS PRADHAN:  [12:06:49] Apologies.  It's page 1080 of this document. 21 

THE INTERPRETER:  [12:06:56] Correction:  1080. 22 

MS PRADHAN:  Has that been posted?  23 

THE INTERPRETER:  [12:07:07] Message from the interpreter:  The correct page is 24 

up on the screen.  Many thanks. 25 
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MS PRADHAN:  [12:07:16] Thank you very much. 1 

Q.   [12:07:17] Line 720:  (Interpretation) "Interviewer 1:  We can see on the image 2 

that, beside the date, the article was posted at 14:46, isn't that so?" 3 

Answer:  "That's right."  4 

(Speaks English) On line 724:  (Interpretation) "Interviewer 1:  That means that the 5 

floggings occurred before that time." 6 

Answer:  "That's right." 7 

(Speaks English) Now, Dr Morgan, regarding the use of this article by Sahara Media, 8 

in your opinion, what impact, if at all, did the use of the article and the details therein 9 

have on Mr Al Hassan's memory during this questioning? 10 

A.   [12:08:21] I think the article would have a significant impact on his memory, 11 

because in -- there's a great deal of research on using what we call a psychological 12 

hook or a psychological influencer in -- in the establishment of false memories.  We 13 

get the person to agree with us about something that they assume must be true.  14 

Many people will assume that if we show them a newspaper article, that the article is 15 

factually correct. 16 

So prior to our studies there have been numerous publications from another 17 

researcher, Elizabeth Loftus, on false memory, in which by having people read an 18 

erroneous newspaper article, a false article, this would induce the false memory of 19 

people's experiences about being at Disneyland or about being inappropriately 20 

touched by a character at Disneyland.  The false information was in the newspaper 21 

article, but people did not know it and assumed that it was true, and then believed 22 

they had indeed experienced those events. 23 

In our research, we found that by showing people documents on pieces of paper, or a 24 

short video in which we could place their image, as if to say "You must have been 25 
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there, therefore you must remember", even though they were not, this would induce 1 

the recall of a memory. 2 

So this example, to me, is a very similar technique in trying to persuade someone 3 

about certain facts.  You get him to agree.  Have him read the contents of the article, 4 

get him to agree that the article says what it says, and then after that it's used as the 5 

proof for what must have occurred.  So when it's -- when it's paired in a bigger 6 

context with how the flow of this interview is going, we would refer to this in 7 

memory research as sort of the hook or the clincher, the thing that really helps 8 

someone solidify the idea in their mind things must have occurred this way. 9 

This is very similar in the clinical world where patients who develop false memories 10 

seem to do it because the doctor says to them, "Although you don't remember what 11 

happened, we know that your brain may hide information from you, and if you just 12 

think about it for a few days, it will come back to you."  It's the patient's belief in the 13 

authority of the doctor that then induces the recall of false memory. 14 

So the big picture is that there is an appeal to an authoritative document of some sort, 15 

a newspaper, a photograph or a video, and that this facilitates the process of 16 

acquiring a memory that may not be true. 17 

Q.   [12:12:02] Dr Morgan, remaining on that same page, page 1080, we see at 18 

line 729 the interviewer ask:  (Interpretation) "Interviewer 1:  In the cases of 19 

adultery, do you remember how many lashes were administered?  How many lashes 20 

were the people supposed to get?" 21 

Answer: "When it comes to adultery, it's always 100 lashes." 22 

"Interviewer 1:  Very well.  For your information, according to the images ... the 23 

dates of the photos that I showed to you ... the floggings of the two women that you 24 

saw also occurred on 29 November 2012." 25 
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(Speaks English) And then the last lines on this page, beginning at 744:  1 

(Interpretation)  2 

"Interviewer 1:  So, in this article we -- in this article, 6 cases of floggings for 3 

adultery ... of 100 lashes per person ... administered the same day before 14:46.  With 4 

several members of the police, including yourself, being present." 5 

(Speaks English) Moving to the following page, line 756:  (Interpretation) Answer:  6 

"That's right." 7 

"Interviewer 1:  Does all of that refresh your memory about what happened?  So 8 

this matter of the man who had relations with his half-sister ... and the other 5 people 9 

who according to the article were flogged the same day.  So, do all those details 10 

refresh your memory about what happened?" 11 

(Speaks English) Mr Al Hassan responds:  (Interpretation) 12 

Answer:  "I remember the day that the person who committed adultery with his 13 

sister was flogged.  I was there.  I remember that I was there." 14 

(Speaks English) And then the interviewer states at line 771:  (Interpretation)  15 

"Interviewer 1:  Actually, you told us yourself, even before you saw the documents 16 

about your report on that person, that ... that you were present and that you took part 17 

in the flogging, so ... you said that spontaneously." 18 

(Speaks English) And Mr Al Hassan says:  (Interpretation) Answer:  "That's true." 19 

(Speaks English) Dr Morgan, given this progression of the interviewer statements, in 20 

your opinion, what is the impact of these statements regarding what Mr Al -- the 21 

answers Mr Al Hassan gave earlier in the interview and the answers Mr Al Hassan is 22 

giving now? 23 

A.   [12:16:21] Well, the pattern is getting him to agree and slightly rephrasing what 24 

he has previously said, placing what he has previously stayed more centrally in the 25 
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narrative that the interviewer is interested in.  This is a direct example of how we 1 

believe we get false confessions from people in an interview process, whether or not it 2 

was intended on the part of the questioners.  When we begin with no memory and 3 

gradually pair places, faces, articles, and in the end get the person to agree with our 4 

narrative, it becomes a memory and they may believe it themselves. 5 

I simply mention this because it is certainly the recipe for creating a false memory and 6 

a confession that may be false, and if the elements are all there of what we've done in 7 

our research, which is why I felt it was important to highlight as something that may 8 

have significantly influenced the information that was obtained. 9 

Q.   [12:17:47] And I will just note that the interview continues beyond that point 10 

regarding other details of the alleged flogging of six people. 11 

Dr Morgan, in your opinion, does it make a difference whether the photos or other 12 

materials shown to the individual contain false or true information to the recall of 13 

memory? 14 

A.   [12:18:25] The creation of a false memory is more easily done if the information 15 

that is presented contains some element of truth.  So, for example, when I was 16 

creating them in soldiers, I could present them the face of a person they did not know 17 

after they had been interrogated, and simply show them the -- expose them to the face 18 

and say, "I'm just checking in, from a research standpoint, to make sure how did 19 

everything go in your interrogation."  They would say, "I think fine."  I would ask if 20 

they were given a blanket or food.  Every now and then someone would say, "I don't 21 

think that's the face of my interrogator."  And what I would say is, "You are very 22 

tired", which was true.  They had all been sleep deprived. 23 

What we found is that, 24 hours later and 48 hours later, when presented the 24 

eyewitness identification lineups, 85 per cent of the people who were exposed to the 25 
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photograph of one of my students, not someone who had interrogated them, 85 1 

per cent of those individuals who saw his face would identify him as the perpetrator, 2 

as the interrogator who had beaten them and interrogated them for 30 minutes. 3 

What we learned is that by showing material that has some element of truth, and if 4 

it's delivered by someone the person knows, it is more effective at creating a false 5 

memory.  So we do know that we can expose people to completely false information, 6 

but if we do the rates of false memory are much lower. 7 

Q.   [12:20:50] Thank you, Dr Morgan.   8 

And returning to page 18 of your report, you offer citation -- you offer several 9 

examples of these sorts of progressions of memory changes; is that correct? 10 

A.   [12:21:06] That's correct. 11 

Q.   [12:21:09] Dr Morgan, I'd like you -- excuse me, if you could move to page 8 of 12 

your report.   13 

And for the record, that's Defence tab 5, MLI-D28-0006-4240.  14 

And that's page 4247, page 8 of your report, Dr Morgan.  Let me know when you 15 

have that. 16 

A.   [12:21:40] I have that in front of me. 17 

Q.   [12:21:45] And that is -- that's fine for public display. 18 

Around the middle of the page there's a paragraph heading, "Indications of 19 

Uncontrollable Stress Exposure in P-626".  Do you see that? 20 

A.   [12:22:06] I do. 21 

Q.   [12:22:07] And can you explain in that paragraph what you concluded, broadly. 22 

A.   [12:22:16] In this paragraph, what I intended to lay out were the kinds of 23 

stressors that P-0626 was experiencing and how these create a condition of 24 

uncontrollable stress. 25 
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After showing these elements of uncontrollable stress, I then move on to describe how 1 

we expect the exposure to uncontrollable stress to affect decision making and recall in 2 

P-0626. 3 

Q.   [12:22:59] And in arriving at these conclusions, Dr Morgan, you reviewed the 4 

transcript of P-626's testimony before this Chamber from October 2021? 5 

A.   [12:23:19] That is correct. 6 

Q.   [12:23:22] If I can move you to page 13 of your report, and this is 4252 on the 7 

same document.  Let me know when you have that in front of you. 8 

A.   [12:23:49] I have the document in front of me. 9 

Q.   [12:23:53] Here you state, in the last full paragraph on that page, quote:  10 

"... there is additional evidence that this witness was experiencing a number of 11 

distressing psychological symptoms:  Loss of time, a loss of awareness, the 12 

experience of hearing voices ... and of dissociation.  The record indicates that he is 13 

examined by a doctor during one of the meetings with the ICC Prosecution team.  14 

The relevant psychiatric symptoms recorded are: low mood, mental gaps gazing at 15 

empty space [with] mouth open (i.e., psychological dissociation), loss [of] 16 

consciousness, fits of mind, worrying about his family.  It is also noted that he sleeps 17 

50 per cent of the time.  According to the record no testing was performed during 18 

this visit with the Doctor." 19 

Dr Morgan, when you say no testing was performed during this visit, what sort of 20 

testing would be recommended for these types of symptoms that you note? 21 

A.   [12:25:03] In the situation where someone has been exposed to uncontrollable 22 

stress and who is exhibiting psychiatric symptoms, it would be very routine to 23 

administer some direct tests that are done with a paper and pencil, or verbally with a 24 

person, that are designed to assess how well they can concentrate, how well they can 25 
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sustain their concentration.  For these kinds of things we may ask people to count 1 

backwards from one hundred by seven, or to do some mental manipulation tasks. 2 

We also ask for them to learn several items and recall them in five minutes, and to 3 

copy specific figures.  These are screening tests that let us know something about 4 

what we call the mental status of that person.  It's akin to a physical exam, but it is 5 

called a mini mental status exam.  6 

In addition to doing those things, we might give a person psychological testing, tests 7 

that are more standardised, in order to assess the severity of their condition or the 8 

type of condition.  Sometimes these tests are not available for certain cultural groups 9 

because they don't have a normative database.  There's no reference base, sometimes, 10 

for a person to be compared to. 11 

For example, if a person comes from Mali and has an education level of a certain level, 12 

there may not be a reference point in the standardised database for the test as to how 13 

other similar people would look.  In that case, it would be normal that standardised 14 

testing would not be used because it wouldn't be meaningful to the doctor.  It 15 

wouldn't help the doctor make clinical decisions about how depressed the person was 16 

or how anxious the person was with respect to how much treatment and the kind of 17 

treatment that they might need. 18 

Q.   [12:27:57] Dr Morgan, moving to the next page in your report, page 14.  That's 19 

4253.  You state that:   20 

"It is within a reasonable degree of medical and scientific certainty that the element of 21 

psychological coercion was present for P-626 ..."  22 

Could you explain -- excuse me.  Even though you explain further on the page the 23 

OTP said that they were not directly responsible for his conditions of confinement, 24 

could you explain how you arrived at that conclusion. 25 
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A.   [12:28:44] Yes.  After reading about the conditions and the stressors that P-0626 1 

had experienced, and looking at the psychological stress that he is experiencing, the 2 

reason why I say there is an element of psychological coercion is because, given the 3 

state of when he was not with OTP of saying he was deprived of access to food, water, 4 

a toilet, unable to take care of some basic hygiene needs, which are known in the 5 

literature to be significant stressors to people that create uncontrollable stress, the 6 

offer to meet with people and then have access to those things, whether or not the 7 

OTP effectuated sort of the improvement in his conditions doesn't matter, in that he 8 

believes that they were the benefact -- that -- so they were the benevolent people who 9 

resulted in a change for his condition.  So in his mind, they were the ones 10 

responsible for improving his condition. 11 

When we think about psychological coercion, what we refer to is the state in which a 12 

person either fears for their safety should they not make that decision, or their 13 

situation is so unpleasant to them that they wouldn't reasonably refuse what's 14 

offered.   15 

We think about this a great deal in research.  It's been well articulated in the Helsinki 16 

and Belmont reports on the treatment of humans who participate in research.  This 17 

element is also very important when interacting with prisoners and people who are 18 

detained.  It isn't that we can't offer people something.  That offer in and of itself is 19 

not coercive.  It's within the context about whether or not a reasonable person would 20 

refuse the offer.   21 

And sometimes circumstances are so unpleasant for people, they don't say no to 22 

meeting with other people because they have nothing to lose.  They feel everything 23 

is so terrible, I -- I will have to do this anyway. 24 

So that's the element that I believe is -- is going on in a person who's experiencing 25 
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uncontrollable stress, who's offered a nice encounter with people, and who he 1 

believes have helped him.  And he then says, "I believe my memory will improve", 2 

implying that he can be helpful to them. 3 

This is something we refer to as the rule of reciprocity in psychology and psychiatry.  4 

It is the feeling of being indebted because someone has done something good for us, 5 

we must return the favour.  For people who have been exposed to uncontrollable 6 

stress, this is a much more profound feeling, where they do want to please the people 7 

they're meeting with, because they believe good things will happen.   8 

So that's why I refer to it in this portion of my report as an element of psychological 9 

coercion.  We think that he wasn't actually free psychologically to refuse the offers, 10 

the potential of what he hoped to gain by meeting with OTP. 11 

Q.   [12:32:47] And just to give a record cite, Dr Morgan, you referred to a statement 12 

by P-626 that if -- if the OTP were able to help him, his memory would improve.  13 

And I believe that's at transcript 143, page 88.  I believe it's lines 21 to 25.   14 

My question, Dr Morgan, is:  Based on what you've just said regarding -- regarding 15 

transactional reasoning, how does that bear on the voluntariness of an individual's 16 

statements in these interviews? 17 

A.   [12:33:48] The relationship is -- 18 

PRESIDING JUDGE MINDUA:  [12:33:54](Interpretation) Madam Prosecutor. 19 

MS LUPING:  [12:33:57](Overlapping speakers) Objection, Mr President, your 20 

Honours.  I do believe this goes beyond the scope of this witness's expertise.  It's 21 

also usurping the role of the Chamber to assess voluntariness of the witness.  22 

PRESIDING JUDGE MINDUA:  [12:34:21](Interpretation) Ms Pradhan, what do you 23 

say to that? 24 

MS PRADHAN:  [12:34:26] Mr President, this -- Dr Morgan is an expert in the impact 25 
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of these stressors on the brain and on subsequent statements made in interviews.  1 

And so, in asking his opinion regarding voluntariness, it -- this is well within the 2 

scope of what he does in identifying stressors, identifying the medical or 3 

psychological impact, and then how it manifests in statements made.  And so 4 

voluntariness is one aspect of how it manifests in statements made, which is well 5 

within what he's -- he's been asked to do in his expertise.  6 

PRESIDING JUDGE MINDUA:  [12:35:15](Interpretation) Madam Prosecutor. 7 

MS LUPING:  [12:35:17] Thank you, Mr President.  8 

I do believe, though, that when we are talking about voluntariness, which has a 9 

discrete and distinct meaning in the context of an assessment of OTP interview 10 

transcripts, that it is for the Chamber to make that assessment and not for this witness.  11 

He has been asked discrete questions related to his expertise, and I believe this 12 

additional question goes beyond of what he should be fairly expected to comment 13 

upon. 14 

PRESIDING JUDGE MINDUA:  [12:35:58](Interpretation) Yes, Ms Pradhan, of 15 

course, we have followed what the witness very clearly exposed to us, but the 16 

conclusion that you would like to have said really comes down to the Chamber.  So 17 

please move on to something else and rephrase. 18 

MS PRADHAN:  [12:36:21] Certainly, Mr President. 19 

Q.   [12:36:22] Dr Morgan, you note at, again, page -- excuse me, page 14 of your 20 

report, that it is incorrect that P-626 was, quote, "free to return to his cell at any time".  21 

Why did you come to that conclusion? 22 

A.   [12:36:50] My conclusion was based on the nature of when a person is detained, 23 

they are not the individual who is in charge of their movement or the exact conditions 24 

under which they will be moved and transported.  A person may say, "I don't want 25 
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to talk anymore, can I return to my cell", but those movements would be dependent 1 

upon the security of -- of the prison, or wherever he is.  Those movements are 2 

decided by other people for people who are detained.  So they're -- they're not free, 3 

in many aspects.  That's the nature of being detained.   4 

So that's why I say he was not in charge of directing when he would go back to his 5 

cell, because there might have been a delay.  Very often when people are being 6 

interviewed, it's up to the interviewer, depending on whether they're going to meet 7 

on a particular day or not.  So I just meant to convey that that element is genuinely 8 

outside a detainee's control. 9 

Q.   [12:38:00] Dr Morgan, at page 17 of your report, and that's ending in 4256, the 10 

last full paragraph, it's a long paragraph on that page.  Let me know when you're 11 

there, sir. 12 

A.   [12:38:27] I am there. 13 

Q.   [12:38:29] Thank you.  You state -- you recall an example from P-626's 14 

testimony.  That's located at transcript 143 -- excuse me.  Yes, 143, at pages 79 to 81.   15 

And I just will note for the record that there is a -- an error there.  It is actually 16 

transcript 144, that this example exists from pages 79 to 81. 17 

And you identify P-626 there.  You say that:   18 

"... it is 'just so reasoning' that permits [P-626] to conclude his identification of the 19 

signature ..." - which he says is Mr Al Hassan's signature - "... is correct - even though 20 

he admits no direct knowledge of Mr Al Hassan's specific actions".   21 

And again, the transcript there is -- is from October 2021, and it is T-144, at pages 79  22 

to 81. 23 

Dr Morgan, my question is:  Could you explain what is "just so reasoning". 24 

A.   [12:39:54] Yes.  In -- in memory research, the term "memory" has different 25 
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kinds of meaning.  We have different kinds of memory.  We have what's known as 1 

semantic memory, which is saying what we may have learned or memorised or 2 

studied.  And then we have episodic memory, which is the memory of an experience 3 

itself. 4 

We find when we interview people about their memory for autobiographical 5 

experiences that we see two very different patterns.  In one pattern, a person 6 

conveys the experience directly as they recall it.  The other pattern is sometimes 7 

referred to as "just so reasoning".  In other words, we see the cognitive operations at 8 

work.   9 

So, for example, if I was asked whether on a specific date a year or two ago I 10 

experienced it raining outside, and I might respond, "Yes, I remember the rain.  I 11 

remember the smell.  I remember it directly."  That would be a direct description of 12 

the experience of being in the rain. 13 

A different way of recalling the information in the just-so-reasoning method is a 14 

cognitive process.  I would say to you, "Well, it must have been raining because I 15 

think I -- I think I had an umbrella.  I had an umbrella that day, so it must have been 16 

raining.  Yes, it was raining." 17 

What we see in the narratives of people who use this reading is that they are arriving 18 

at a conclusion for which they don't have a direct memory, but they have a recall or 19 

recognise some information that's logically related to the memory. 20 

So in this -- in this passage in my report, I'm referring to the sequence in the way 21 

P-626 expresses what he knows and what he does not know, and he arrives at a 22 

conclusion that's based on his association to what he says he knows, not from the 23 

direct recall of that experience itself. 24 

So since he knows that in general Mr Al Hassan may have performed certain activities, 25 
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and if he knows in general a signature must have been present, he then can conclude 1 

it is his signature, or it is something I directly recall.   2 

But it's a very nice description from a scientific standpoint of the way people will 3 

describe a memory that seems logical to them but does not reflect the direct memory.   4 

So in the scientific literature we refer to this as just so reasoning or a cognitive 5 

operation showing a memory, rather than a direct recall of the memory itself. 6 

Q.   [12:43:26] Dr Morgan, as we've -- as you've discussed, you identified elements of 7 

psychological coercion in P-626's statements to the OTP.  Would you -- in your 8 

opinion, would the impact of that coercion, those stressors that you identified, have 9 

been present during his testimony before this Chamber? 10 

PRESIDING JUDGE MINDUA:  [12:44:05](Interpretation) Madam Prosecutor. 11 

MS LUPING:  [12:44:10] Objection, Mr President, your Honours.  This witness has 12 

only had before him specific OTP interview transcripts and has very painstakingly 13 

sought to explain his methodology in that regard.   14 

Now if he's been asked to extrapolate and comment on a completely different process 15 

and testimony before your Honours, we would argue that this goes beyond the scope 16 

of the announced testimony for this witness.  We don't have any indication of any 17 

kind of fair process in which he would be able to respond on this.  We would argue 18 

that that's not appropriate for this question to be asked. 19 

PRESIDING JUDGE MINDUA:  [12:44:54](Interpretation) Ms Pradhan, what do you 20 

answer to that? 21 

MS PRADHAN:  [12:44:58] Mr President, Dr Morgan had transcripts of interviews, 22 

in addition to the transcript of P-626's testimony before this Court.  And so, again, 23 

his expertise is in identifying stressors and ascertaining, as he testified earlier, how 24 

long the effects of such stressors -- what effects they may have, first, and how long 25 
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such effects may last.  And so, in connection with the circumstances, the factors that 1 

he's  elucidated before this Chamber, it is a perfectly fair question to ask if he 2 

considers this witness, whose transcripts -- whose interview transcripts he reviewed, 3 

and then the transcripts of his testimony before this Court, where there were certain 4 

common elements, whether in his opinion those effects lasted.  That is perfectly 5 

within the scope of his expertise.  6 

PRESIDING JUDGE MINDUA:  [12:45:57](Interpretation) It is entirely within his 7 

expertise, but we run the risk here of falling into speculation, and that is why the 8 

Prosecutor is reserved on the matter, and I am of her opinion.  So please rephrase or 9 

move on to something else. 10 

MS PRADHAN:  [12:46:20] I understand, Mr President.  I'm happy to move on. 11 

Q.   [12:46:37] As part of the second group of materials -- if you'll recall, Dr Morgan, 12 

we talked about the three groups of materials that you reviewed.  As part of the 13 

second group of materials, was there a video in that group of materials that you 14 

reviewed? 15 

A.   [12:46:53] I did view a video, yes. 16 

Q.   [12:46:56] Okay.   17 

And so I'd like to show part of that video.  That video is at Defence tab 161, and 18 

that's MLI-OTP-0039-0574.  And the transcript is located at tab 169, Defence tab 169.   19 

Yes, I apologise.  This should be viewed in private session, your Honours.  I 20 

anticipate this will be very -- this will be very short. 21 

PRESIDING JUDGE MINDUA:  [12:47:40](Interpretation) Would you like us to 22 

move into private session?  23 

Madam Courtroom Officer, please, private session. 24 

MS PRADHAN:  Thank you. 25 
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(Private session at 12.47 p.m.) 1 

THE COURT OFFICER:  [12:47:53] We're in private session, Mr President. 2 

PRESIDING JUDGE MINDUA:  [12:47:55](Interpretation) Thank you very much, 3 

Madam Courtroom Officer. 4 

Ms Pradhan. 5 

MS PRADHAN:  [12:48:01] Thank you so much.   6 

So, again, the video is contained at Defence tab 161, and the transcript is at Defence 7 

tab 169.  And I'd like to play the clip beginning at 00:06 to 01:05.  It's just under a 8 

minute. 9 

(Viewing of the video excerpt)  10 

THE INTERPRETER:  [12:48:54](Interpretation of the video excerpt) "In Timbuktu 11 

we are taking them to the house of (Redacted).   12 

(Redacted).  Their faces might  13 

not be familiar to you, but their story has made its way around the world. 14 

During the occupation of the town by the jihadist groups three years ago, they were 15 

victims in public of an exemplary punishment.  An episode that was filmed at the 16 

time by one of our cameras.   17 

It does hurt when we see this because we feel belittled, (Redacted).   18 

(Redacted).  When I see that again, I -- I live it all over again.  That's  19 

what hurts.  When we pass in front of people who have seen this flogging, we feel 20 

humiliated. 21 

The journalist:  The scene unfolded in May 2012, in TIMBUKTU.  TIMBUKTU, 22 

which was going -- at the time was going -- was under the reign of Sharia, of Koranic 23 

law, imposed by the Islamists associated with Al-Qaïda.  On that day, (Redacted).  24 

(Redacted).  received 100 lashings --" (Overlapping speakers) 25 
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MS PRADHAN:  [12:50:18] I think -- I think we can end now.  1 

THE INTERPRETER:  [12:50:18] "-- before a group of -- before a crowd of people." 2 

MS PRADHAN:  [12:50:20]  Thank you so much, I think we can end there.   3 

PRESIDING JUDGE MINDUA:  [12:50:26](Interpretation) Are we going to go back 4 

into open session now, Ms Pradhan?  Not yet? 5 

MS PRADHAN:  [12:50:37] Yes, thank you, Mr President. 6 

PRESIDING JUDGE MINDUA:  [12:50:41](Interpretation) Madam Courtroom Officer, 7 

please. 8 

(Open session at 12.50 p.m.) 9 

THE COURT OFFICER:  [12:50:53] We're back in open session, Mr President. 10 

PRESIDING JUDGE MINDUA:  [12:50:59](Interpretation) Thank you very much, 11 

Madam Courtroom Officer. 12 

Ms Pradhan, please continue. 13 

MS PRADHAN:  [12:51:04] Thank you, Mr President. 14 

Q.   [12:51:07] Dr Morgan, I'll represent to you that the video you've just seen, which 15 

you're aware of, you've reviewed before; is that correct? 16 

A.   [12:51:15] That is correct.   17 

We're just making sure I'm on the right channel.  18 

Q.   [12:51:28] Of course.  Logistics cannot be overstated. 19 

A.   [12:51:34] Thank you. 20 

Q.   [12:51:36] The video was created by the Federation Internationale des Droits de 21 

l'Homme (Interpretation) The International Federation of Human Rights.  (Speaks 22 

English) Or the FIDH.  And -- 23 

PRESIDING JUDGE MINDUA:  [12:51:51](Interpretation) Madam Prosecutor. 24 

MS LUPING:  [12:51:54] Mr President, I am just concerned about information that is 25 
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being provided publicly.  I would have thought it would be an opportunity - I was 1 

waiting to see the types of questions - I would've thought it would be an opportunity 2 

to have asked any types of questions and provide these types of details in private 3 

session.   4 

This can be identifying also of the organisation that was involved in this process.  So 5 

for that reason we would ask, if there are going to be questions related to this, that we 6 

return to private session. 7 

PRESIDING JUDGE MINDUA:  [12:52:27](Interpretation) Ms Pradhan. 8 

MS PRADHAN:  [12:52:29] Mr President, I have very limited questioning on this and 9 

it's very broad based.  It has nothing to with identification of individuals in the video 10 

or any identifying features.  11 

PRESIDING JUDGE MINDUA:  [12:52:47](Interpretation) Very well.  Then please 12 

go ahead, but please be careful. 13 

MS PRADHAN:  [12:52:53] I will, certainly.  Thank you. 14 

Q.   [12:52:59] Dr Morgan -- and I'll phrase this as carefully as I can.  Dr Morgan, in 15 

this video, you see photos and videos of certain events being shown to individuals 16 

who are potentially a victim of those -- victims of those events; is that correct? 17 

A.   [12:53:16] I did observe that, yes. 18 

Q.   [12:53:18] And my question to you is:  In your -- in your opinion, how would 19 

this review of photos and videos impact the memory of those potential victims? 20 

PRESIDING JUDGE MINDUA:  [12:53:39](Interpretation) Madam Prosecutor. 21 

MS LUPING:  [12:53:41] Mr President, my concern is for -- in -- in fairness to the 22 

witness, the video excerpt that we have seen are clearly extracts.  This -- sure, we can 23 

see a certain video passage being shown to the witness, but we have no idea from the 24 

excerpt that's being shown to the expert the timing of it.  We have no idea of whether 25 
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it's before, it's at the very end, it's in the midst of the interview process.  The 1 

interview itself doesn't actually record any of the questioning.   2 

So I believe that to ask the expert in this context to then indicate what's the impact of 3 

the memory, is just one question too many in the basis of what we've seen so far.   4 

It would -- it would also be completely unfair in terms of the record to have such a 5 

misleading question at this -- at -- in terms -- or in the context of the video that we 6 

have seen.  7 

PRESIDING JUDGE MINDUA:  [12:54:44](Interpretation) Ms Pradhan, what do you 8 

say to that. 9 

MS PRADHAN:  [12:54:47] I don't think fairness really comes into it, Mr President.  10 

I mean, this is a video that this expert has watched in its entirety and, for the sake of 11 

time, I'm showing one clip of it.  That's at -- I gave the timestamps at the very 12 

beginning of that video, and it certainly shows a snapshot, but it is a snapshot that he 13 

has already testified about, the broad impact of showing eyewitnesses photos and 14 

videos that may affect their memory.   15 

And so I'm asking a very broad-based question about people who are potential 16 

victims being shown these photos and videos by a non-governmental authority. 17 

PRESIDING JUDGE MINDUA:  [12:55:32](Interpretation) Thank you, Ms Pradhan.   18 

I can see the Prosecutor on her feet, but, please, sit down.  There's no -- there's no 19 

use. 20 

Ms Pradhan, the issue here is that of course we do have an expert who, to my mind, is 21 

extremely experienced and he is assisting us by providing us with explanations and 22 

the general rules.  He has spoken to us of his experiments with thousands of soldiers 23 

and individuals, and these experiments occurred on a number of occasions. 24 

Now, you are presenting to us an excerpt from a video and you would like for him to 25 
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draw conclusions from that.  Really, I don't think that this is possible.   1 

So please rephrase or move on to something else. 2 

MS PRADHAN:  [12:56:25] Certainly, Mr President.  I'll -- I'll try one more time, 3 

asking a slightly reformulated question. 4 

Q.   [12:56:31] My question to you, Dr Morgan, is simply this:  Is -- if a 5 

non-governmental organisation were to show photos and videos to potential victims 6 

prior to any formal interview process, would that have an effect on their memory?  7 

Strictly a hypothetical. 8 

A.   [12:57:01] When we train forensic psychiatrists or psychiatrists in general, who 9 

are going to be working with victims of trauma, we do stress this point, that it is very 10 

important to know when and under what circumstances a person has been exposed to 11 

video material.  In general, we recommend that the person's memory be acquired 12 

through open-ended techniques before they've been shown any other kinds of 13 

material in order to reduce a potentially contaminating effect. 14 

So, in my field, if we recommend it to people, we would say, based on what we know, 15 

it's best to acquire a person's personal account of what happened to them before 16 

they've been exposed to the media, to talking to friends, and things like that.  This is 17 

not always possible, but it's ideal.  Because we know that once people do watch 18 

things, it -- it has a -- there's a very high risk of it -- of it affecting their recall and what 19 

they remember, so ...   20 

So those are the guiding principles that we use in forensics about -- about these things, 21 

to try and minimise exposure to things until we've really acquired a person's memory 22 

about what they know.  Because after they've been exposed to other material, it's 23 

very difficult to figure out sort of what was their genuine memory and -- and how 24 

their memory has been affected.   25 
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So that's why we make those recommendation for -- for physicians. 1 

Q.   [12:59:05] Thank you, Dr Morgan.   2 

I'll note that we have one minute left.  And if it's -- if the Chamber will permit, I have 3 

one short question that I think can be answered quickly.  Otherwise, I'm happy to 4 

reserve it for later.  5 

PRESIDING JUDGE MINDUA:  [12:59:23](Interpretation) Please go ahead with your 6 

very brief question. 7 

MS PRADHAN:  [12:59:28] Thank you, Mr President. 8 

Q.   [12:59:28] My question is simply this, Dr Morgan:  Does -- in this same 9 

hypothetical, does the identity of the person or group or authority showing the media 10 

to the potential victims have an effect in terms of the effect on memory? 11 

PRESIDING JUDGE MINDUA:  [12:59:52](Interpretation) Madam Prosecutor.  12 

MS LUPING:  [12:59:54] Mr President, I would object on the basis that this question 13 

is just calling for speculation and it's just far too vague. 14 

PRESIDING JUDGE MINDUA:  [13:00:04](Interpretation) Ms Pradhan, that's my 15 

opinion as well. 16 

Now, we are going to stop here.  We are going to stop for lunch, and we shall 17 

reconvene at 2.30. 18 

The hearing is suspended. 19 

THE COURT USHER:  [13:00:26] All rise. 20 

(Recess taken at 1.00 p.m.)  21 

(Upon resuming in open session at 2.33 p.m.)  22 

THE COURT USHER:  [14:33:55] All rise. 23 

Please be seated. 24 

PRESIDING JUDGE MINDUA:  [14:34:21](Interpretation) Court is in session again. 25 
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Good afternoon, to all.  I shall hand over to the Defence for the continuation of the 1 

examination-in-chief. 2 

So, the Registry has told me that you have 17 minutes remaining, Ms Pradhan.  3 

Please go ahead. 4 

Madam Prosecutor. 5 

MS LUPING:  [14:34:49](Overlapping speakers) I apologise, Mr President, 6 

your Honours.  Two things:  Just to note the presence of a new colleague in the 7 

courtroom, Mr Damien Grzeziczak, just for the record.  8 

And secondly, I just want to note on the record my apologies to your Honours, the 9 

Prosecution was in error, I was in error - for which I assume full responsibility - I had 10 

failed or omitted to see the references to Witness 626's testimony transcript at the 11 

footnote on the report of this witness, so I apologise.  12 

PRESIDING JUDGE MINDUA:  [14:35:27](Interpretation) Very well.  Thank you 13 

very much indeed, Madam Prosecutor. 14 

So, I can see Mâitre Kassongo would like to say something. 15 

MR KASSONGO:  [14:35:38](Interpretation) Mr President, thank you.  With your 16 

authorisation, I would just like to change -- indicate the change in our team.  Madam 17 

Anouk Kermiche is no longer in our midst, she is unavailable for the time being, and 18 

to my side we have Carla -- Madam Carla Boglioli, who is assisting me.  Thank you 19 

very much. 20 

PRESIDING JUDGE MINDUA:  [14:35:57](Interpretation) Thank you very much, 21 

Mâitre Kassongo.  Yes, of course, these details are important for the record.  There 22 

we are. 23 

So I turn to the Defence once again.  Ms Pradhan, please. 24 

MS PRADHAN:  [14:36:08] Thank you, Mr President.  And thank you also to my 25 
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learned colleague for that correction on the record. 1 

Q.   [14:36:15] Dr Morgan, I'm reliably informed that we have 17 minutes remaining, 2 

and so I just have a few questions for you. 3 

This morning you stated - and I'm referring, for the record, to page 64 of the 4 

transcript - you stated, quote:  5 

"Sometimes circumstances are so unpleasant for people, they don't say no to meeting 6 

with other people because they have nothing to lose.  They feel everything is so 7 

terrible, I will have to do this anyway.  So that's the element that I believe is going on 8 

in a person who's experiencing uncontrollable stress, who is offered a nice encounter 9 

with people ..." and I believe that's meant to say "who he believes have helped him."  10 

And then at line 10:  11 

"This is something we refer to as the rule of reciprocity in psychological and 12 

psychiatry.  It is the feeling of being indebted because someone has done something 13 

good for us, we must return the favour.  For people who have been exposed to 14 

uncontrollable stress, this is a much more profound ..." I'm not sure what the word 15 

was there, but "much more profound [thing], where we do -- they do want to please 16 

the people they are meeting with, because they believe good things will happen."  17 

Are you're welcome to correct what that word was.  18 

But my question for you, Dr Morgan, is:  That feeling of being indebted that you say, 19 

how long -- when that is created, as you say, under conditions of uncontrollable stress, 20 

how long does that feeling persist, in your experience?  21 

PRESIDING JUDGE MINDUA:  [14:37:57](Interpretation) Madam Prosecutor. 22 

MS LUPING:  [14:37:59] Mr President, your Honours, I believe that this question 23 

calls for the expert to speculate, and I'd object on that basis. 24 

PRESIDING JUDGE MINDUA:  [14:38:15](Interpretation) Ms Pradhan. 25 
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MS PRADHAN:  [14:38:16] Mr President, this is -- it is indeed a form of speculation 1 

and it's a form of speculation that we have expert witnesses for.  He has already 2 

testified about the scientific effects and how long some of them persist, of some of the 3 

impact of uncontrollable stressors, and so this is simply a clarification of something he 4 

already testified about, this rule of reciprocity and how long the effects might persist, 5 

given that he has observed these effects in thousands of subjects.  It calls for a 6 

scientific conclusion.  7 

PRESIDING JUDGE MINDUA:  [14:38:57](Interpretation) But if he has already made 8 

observations, he has already drawn conclusions.  So I don't know what you expect to 9 

hear now.  He has already answered the question on a number of occasions, has he 10 

not? 11 

MS PRADHAN:  [14:39:11] Mr President, I don't believe he has answered the 12 

question with regards to this specific effect regarding the rule of reciprocity, which is 13 

distinct from other effects that he has identified.  And I want to be careful in -- as 14 

we're talking about something highly technical, I do not want to conflate different 15 

effects of uncontrollable stress.   16 

This is an expert with expert -- you know, with expertise that's perhaps more highly 17 

technical than some of the other experts we've had. 18 

PRESIDING JUDGE MINDUA:  [14:39:41](Interpretation) Your question now has a 19 

bearing upon the effect of reciprocity; is that correct? 20 

So, Madam Prosecutor, what would you like to add. 21 

MS LUPING:  [14:39:55] Mr President, I understand the question is slightly different.  22 

It may relate to the issue related to reciprocity, as -- as the expert has indicated, but 23 

the question is specifically about for how long this -- this may continue for.  And the 24 

objection is based on that this is calling the expert to speculate.  The question is so 25 
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general.  To ask the expert to then indicate, with such a general question, for how 1 

long this might persist, without any framework, without any specifics, is calling him 2 

to speculate and would ultimately, I believe, lead to a response that doesn't actually 3 

assist the Chamber in any way. 4 

PRESIDING JUDGE MINDUA:  [14:40:40](Interpretation) Madam Prosecutor, I'm 5 

not really certain the -- this witness is an expert and he might in general terms with 6 

regard to a duration of how long this can manifest, and then the Chamber will be in a 7 

position to judge. 8 

So, Ms Pradhan, please put your question and then we can move on. 9 

MS PRADHAN:  [14:41:01] Thank you, Mr President. 10 

Q.   [14:41:02] The question, I'll repeat for you, Dr Morgan, is simply, you've 11 

observed the rule of reciprocity in your experience, and my question is:  You 12 

describe it as a feeling of being indebted to someone.  And how long, in your 13 

experience, how long have you observed the -- that effect to persist? 14 

A.   [14:41:23] In the clinical population that I have worked with, which is largely 15 

composed of people who have suffered traumatic events and who may suffer from a 16 

range of psychological illnesses, from anxiety, depression, or post-traumatic stress 17 

disorder, this particular dimension of reciprocity is -- is part of what we -- it's 18 

included in the concept of what we call learned helplessness in people who have 19 

suffered from uncontrollable stress traumatic events.  And this feeling of wanting to 20 

please other people, to return favours hoping that things will be better in the future, 21 

can last over someone's lifetime.  If a person -- so I've seen some people recover from 22 

it in five or six years of therapy. 23 

So it can manifest itself for a very long time, or for a shorter period of time, depending 24 

on usually the duration of the traumatic event and the uncontrollable stress that the 25 
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person has experienced.  So if it was a very brief trauma, such as a car accident or an 1 

assault, then we would anticipate this phenomenon lasting for a shorter period of 2 

time. 3 

When we find people have been exposed to chronic stress, chronic traumas, many 4 

traumas, or uncontrollable stress, then these symptoms persist for a very long time in 5 

people, and it's usually quite complicated with an array of clinical symptoms, but it 6 

lasts for years. 7 

Q.   [14:43:22] And one follow up, and that is:  In the cases where you 8 

observed -- observed a lengthy duration where these symptoms persist, are there 9 

particular factors that contribute to the persistence of those -- of those effects -- of this 10 

effect?  Excuse me.  11 

A.   [14:43:45] The effect can be prolonged if a person has ongoing trauma or stress.  12 

The effect can be prolonged if they do not have a therapeutic relationship in the clinic.  13 

In other words, many people who suffer from uncontrollable stress wrestle with 14 

issues of trust, and this makes doing therapy quite a challenge.  So if they've been 15 

unable to make a trusting relationship with a therapist, this can persist for a very long 16 

time. 17 

It is so common that we do make a clinical effort to ensure that when our patients 18 

volunteer for a new therapy, or for a research programme, we take extra care to make 19 

sure they have fully informed consent, because they are more suggestible, they are 20 

more compliant, they're more willing to do what the doctor tells them than some 21 

other patient groups.  So we take a greater effort with victims of trauma and 22 

uncontrollable stress to ensure that we understand how this may be affecting their 23 

decision making in therapy.  But that it's just so common, we fold that into our way 24 

of speaking about treatment with patients and therapy, because we know 25 
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they're -- they're at increased risk for increased compliance and increased 1 

suggestibility to us as treaters. 2 

Q.   [14:45:34] Thank you, Dr Morgan.   3 

Now I'd like to ask you about a couple of the other materials that you reviewed.  So 4 

if you could turn in your binder, I'll give you a minute, to Defence tab 140.   5 

That's, for the record, MLI-D28-0002-0535.  6 

A.   [14:46:22] I'm sorry, 140? 7 

Q.   [14:46:27] 140, that's correct. 8 

A.   [14:46:30] Ah, okay.  I had the wrong -- I was looking at the wrong number.  9 

Apologise. 10 

Q.   [14:46:34] No problem.  11 

A.   [14:46:35] Yes, I have it in front of me now. 12 

Q.   [14:46:39] And do you recognise that document? 13 

A.   [14:46:41] I do. 14 

Q.   [14:46:41] And is that the report of Dr Katherine Porterfield? 15 

A.   [14:46:43] Yes, it is. 16 

Q.   [14:46:45] And is this one of the documents that you reviewed in May 2022? 17 

A.   [14:46:50] It is. 18 

Q.   [14:46:51] And that's one of the documents that you reviewed after the 19 

submission of your expert report; is that correct? 20 

A.   [14:47:04] Yes. 21 

Q.   [14:47:05] And my question is just, Dr Morgan, after you reviewed 22 

Dr Porterfield's report, did any of your own opinions about what you had reviewed 23 

prior to that change? 24 

A.   [14:47:27] Dr Porterfield's report did not change my opinion.  However, it did 25 

ICC-01/12-01/18-T-179-Red-ENG WT 01-06-2022 69/101 TICC-01/12-01/18-T-179-Red2-ENG RCL WT 01-06-2022 69/101 T
Pursuant to the Trial Chamber X’s directions, ICC-01/12-01/18-789-AnxA, dated 6 May 2020, the lesser-redacted version of the transcript is filed in the record of
the case.



Trial Hearing                           (Open Session)                        ICC-01/12-01/18 

WITNESS: MLI-D28-0502 

01.06.2022          Page 70 

 

support what I suspected but could not glean from -- rather, it contained much more 1 

detail about the specific stressors that Mr Hassan was exposed to.  So it filled in 2 

many details, but did not change my understanding as expressed in my report.  Just 3 

provided more detail. 4 

Q.   [14:48:02] And I'd like to move you now to tab 139.   5 

Oh, excuse me.  Okay, it's tab 139.  6 

A.   [14:48:47] Tab 139.  Yes, I have it. 7 

Q.   [14:48:50] Thank you.   8 

And for the record, that's MLI-OTP-0080-5766.   9 

And, Dr Morgan, is that the panel of experts report in front of you? 10 

A.   [14:49:10] Yes, it is. 11 

Q.   [14:49:11] And is this one of the documents that you reviewed in May 2022? 12 

A.   [14:49:17] Yes, it is. 13 

Q.   [14:49:19] And did you find that their conclusions were consistent with yours? 14 

A.   [14:49:28] Yes, I -- I agreed with their conclusions. 15 

MS PRADHAN:  [14:49:47] Court's indulgence. 16 

Q.   [14:49:52] Dr Morgan, if I can move you to tabs 167 and 168.  Perhaps 167 first 17 

and then 168.  18 

A.   [14:50:15] I have tab 167, yes. 19 

Q.   [14:50:18] Okay.  And these are the two reports of Dr Juliet Cohen; is that 20 

correct? 21 

A.   [14:50:26] That is correct. 22 

Q.   [14:50:29] And my question to you is very similar, is whether any of your 23 

opinions changed or were -- or if you added to any of your opinions following your 24 

review of Dr Juliet Cohen's reports? 25 
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A.   [14:50:45] Her report did not change any of my expressed views.  The material 1 

in the report was consistent with what we know in victims of trauma and physical 2 

health complaints that people may have, but it did not change my -- my conclusions 3 

in my report. 4 

Q.   [14:51:06] Thank you, Dr Morgan.   5 

And just returning if I may, briefly, to tab 139, the panel of experts report.  If you 6 

recall your review of that report, I believe you said just now -- I believe that you said 7 

that you, quote, "agree with their conclusions".  And that was at page 86 of the 8 

transcript, line 13. 9 

I was wondering if you might explain what you meant by that. 10 

A.   [14:51:58] Yes.  I realise I didn't elaborate.   11 

I agreed with the large picture analysis that the panel reported on, in that I agreed 12 

with their assessment of competence.  I was in agreement with their thoughts about 13 

being aware of the potential psychological reactivity on the part of someone who's 14 

been exposed to traumatic stress, uncontrollable stress, and to be sensitive to that 15 

when that individual is involved in a court proceeding.   16 

I disagreed with some of the clinical approach that they used, specifically about 17 

post-traumatic stress disorder.  Although, they did use an instrument that we 18 

developed at the National Centre for Post-Traumatic Stress Disorder.  It's the 19 

instrument that is referred to as the CAPS, the Clinician-Administered PTSD Scale. 20 

They didn't administer the scale as we designed it to be administered.  It's intended 21 

to be a semi-structured interview.  It appears that they used it sort of as a reference 22 

for things to think about when they were assessing Mr Hassan.  That isn't how we 23 

designed the instrument to be used.  And it is the gold standard approach right now 24 

in the world for assessing post-traumatic stress disorder. 25 
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So I didn't agree in that subsection with their conclusions because they hasn't used the 1 

instrument as it's been designed to be used and as there are numerous publications on 2 

it and how to use it.  So I felt their conclusions about whether or not PTSD was 3 

present in Mr Hassan couldn't be determined from the way they performed their 4 

assessment. 5 

So I would disagree with them in that domain.  But I did agree I didn't see any issue, 6 

clinically, with their thoughts about competence and about how to work with him in 7 

the court environment. 8 

Q.   [14:54:42] Thank you, Dr Morgan.   9 

And so that -- the last thing I have to ask you is -- according to Rule 68(3), I have to 10 

ask you if you object to the submission of your report, your CV, and the list of 11 

evidence relied upon to write your report, which are contained at Defence tabs 1 and 12 

5 through 38. 13 

Mr President, I'm happy -- would you like me -- will it be necessary to read the list of 14 

MLI record numbers, or are the tab numbers sufficient?  15 

PRESIDING JUDGE MINDUA:  [14:55:21](Interpretation) In principle, the tab 16 

numbers suffice.   17 

I'm just looking to the Prosecutor.  Is there any objection?  18 

MS LUPING:  [14:55:28] Obviously we have no objection, if it's clear enough for the 19 

record and for the court officer to note it. 20 

MS PRADHAN:  [14:55:37] Thank you. 21 

Q.   [14:55:38] And so I ask you, Dr Morgan, if you have any objection to those 22 

materials being -- being submitted? 23 

A.   [14:55:43] I do not have any objection to them being submitted. 24 

Q.   [14:55:46] Thank you so much. 25 
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And that concludes my direct examination, Mr President. 1 

PRESIDING JUDGE MINDUA:  [14:55:53](Interpretation) Thank you very much, 2 

Ms Pradhan. 3 

The conditions required under 68(3) have been met and I thank you for your 4 

examination-in-chief.  You have kept to the time, and we can now move to the 5 

cross-examination on the part of the OTP. 6 

Madam Prosecutor, are you ready?  7 

MS LUPING:  [14:56:22] I am indeed, Mr President. 8 

PRESIDING JUDGE MINDUA:  [14:56:26](Interpretation) One minute, Madam 9 

Prosecutor. 10 

Madam Pradhan, Ms Pradhan.  11 

MS PRADHAN:  [14:56:32] I apologise again, Mr President, but I do want to just put 12 

on the record that we object to several of the documents that the OTP has included on 13 

their list of evidence - and those documents are contained at tabs 39 to 49, and 81 of 14 

the OTP's list of materials - for several reasons.   15 

First, under Rule 77, when the Prosecution knows that something is related to the 16 

credibility of a witness, they have to disclose it.  Four of these articles, at tabs 39 to 42, 17 

relate to an incident in 2013 and were disclosed on Friday night.  One article was 18 

disclosed on Monday.  And then at tabs 43 to 49, and 81, we have the transcripts, 19 

witness report, witness CV and witness reference articles from the Ntaganda trial. 20 

First of all, these are testimonial transcripts from another case that have not been 21 

admitted in this case.  The Prosecution was at liberty to bring this expert here to this 22 

case and make him available to testify.  They chose not to.  Instead, you know, 23 

they're trying to submit these transcripts that are -- without the ability to examine or 24 

cross-examine the witness in this case.   25 
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And there's another Rule 77 concern, in that, as is clear from the Ntaganda transcripts 1 

that have been submitted, my learned colleague was the trial attorney who conducted 2 

the direct examination of the expert in that case.  She's known of the existence of this 3 

witness since 2016 and the existence of these materials.  Again, it wasn't until last 4 

Friday that these materials, over 300 pages, were disclosed.  And so we were able to 5 

send them to Dr Morgan on Monday, but he's had a grand total of a day and a half to 6 

review more than 300 pages of some lengthy -- some new materials, including some 7 

fairly lengthy technical materials.   8 

So we do strenuously object to the inclusion of these documents, or the reliance on 9 

these documents. 10 

PRESIDING JUDGE MINDUA:  [14:58:46](Interpretation) Madam Prosecutor, the 11 

Chamber would not like to discuss these matters now.  Could we do so in writing?  12 

MS LUPING:  [14:58:56] Certainly, Mr President, your Honours.  I also don't think 13 

it's appropriate.  I understand, obviously, that counsel is simply complying with the 14 

Conduct of Proceedings Decision, and paragraph 60, but I do consider that there's 15 

certain aspects of this discussion and points being made that perhaps not so 16 

appropriate being made in front of witness, and it's slightly premature as well, 17 

because obviously it does depend on what aspects are required or not.  The 18 

Prosecution is simply - obviously, as it always does - simply includes certain items in 19 

its binder if it's necessary.  It may not be.   20 

But in any event, we're happy to -- if it's necessary, we're happy to explore and raise it 21 

further by way of exchanges with the -- directed to the Single Judge, but at this point I 22 

would say it's premature.  23 

PRESIDING JUDGE MINDUA:  [14:59:51](Interpretation) There we are.  We're not 24 

going to discuss these matters now, Ms Pradhan.  I believe that you can contact the 25 
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OTP.  If you can't reach an agreement, then the Single Judge will be able to rule on 1 

the matter.  There we are. 2 

Madam Prosecutor, over to you. 3 

MS LUPING:  [15:00:09] Thank you, Mr President.  Thank you. 4 

QUESTIONED BY MS LUPING:  5 

Q.   [15:00:15] And good afternoon, Dr Morgan.  6 

A.   [15:00:17] Good afternoon. 7 

Q.   [15:00:17] We have met briefly before.  And as you know, my name is Dianne 8 

Luping and I'm going to be asking you some questions for the Prosecution.  9 

A.   [15:00:23] Yes. 10 

Q.   [15:00:23] And again, I want to apologise in advance if I'm turning away as 11 

you're talking.  No rudeness intended. 12 

A.   [15:00:32] No offence taken. 13 

Q.   [15:00:34] And I also note that I have a little -- little sign for myself that I always 14 

do, saying, "slow down".  So this is possibly a good opportunity for me to remind 15 

both of us that we need to speak slowly, more slowly than we usually do and to 16 

respect the 3-second pauses. 17 

A.   [15:00:56] I agree. 18 

Q.   [15:00:59] Excellent. 19 

So, Dr Morgan, I just wanted to start with asking you some questions looking at your 20 

CV, and I'm referring to, I mean, with your -- I don't necessarily have to show it to 21 

you, but it's at tab 32 of the Prosecution's binders, I think they're to your right.  I had 22 

promised, in fact, when I met you, that I wasn't going to slaughter trees.  I'm afraid I 23 

wasn't able to stick to that promise, so you have three binders.  At tab 32, and that's 24 

MLI-D28-0006-2741 at 271.   25 
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Now, in your CV, Dr Morgan, you've confirmed that you're a forensic psychiatrist; is 1 

that correct? 2 

A.   [15:01:51] That is correct. 3 

Q.   [15:01:51] And you've mentioned that you worked at a -- or have worked at a 4 

PTSD clinic as the medical director for both inpatient and outpatient treatment of 5 

PTSD; is that right? 6 

A.   [15:02:04] Yes.  During my career with the National Centre for PTSD, I began 7 

on the inpatient unit and then became the director of the outpatient PTSD unit. 8 

Q.   [15:02:18] Thank you.  And apologies in advance that I have been overly 9 

simplistic, but would I be right to say that when you talk about trauma, that this is 10 

basically a stress or emotional response to an event that might be viewed as 11 

traumatic? 12 

A.   [15:02:35] In psychiatry, it has an element that's a little more specific in the sense 13 

that it has to be an event in which a person -- there's a real risk to their physical or 14 

psychological integrity.  So in every day speech, someone might say, "That was very 15 

traumatic to me to go to work today to deal with difficult people."  In my field, we 16 

would not consider that a traumatic event. 17 

They're typically events in which a person has fear, helplessness or -- although, we no 18 

longer consider those as necessary criterion, it's whether or not from what's known 19 

objectively about the circumstances we can conclude that there was a reasonable risk 20 

to the individual. 21 

Q.   [15:03:30] And again, just so I understand how this works in terms of your work 22 

at the PTSD clinic, when you're assessing the impact of potential trauma on a person, 23 

now, you're presumably -- first of all, you conduct an in-person assessment of that 24 

person? 25 
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A.   [15:03:53] In the hospital setting, if someone presents to the clinic, there's 1 

usually -- it's a two-step process.  They will be screened for eligibility for the hospital, 2 

but then when we meet with them from the clinical staff, yes, there's an in-person 3 

evaluation that may extend from one hour to several hours, depending on the 4 

condition, and then would extend perhaps over a course of weeks.   5 

So in the National Centre for PTSD inpatient programme, people who were admitted 6 

were assessed for one month, after which we could then take into account treatment 7 

considerations.  But it -- it was a psychiatric evaluation, plus psychological testing 8 

and things like that. 9 

Q.   [15:04:42] And am I right in saying that when you assess the impact of the 10 

trauma on a person, it is relevant to see not only what they say, but how they say it.  11 

As an expert, am I right that the demeanour is also important to you? 12 

A.   [15:05:03] The demeanour can be very important.  If we do see signs of distress, 13 

that is evidence in support of something. Many patients who are suffering from 14 

trauma though, are quite capable of masking it such that even their family members 15 

may not know that they've suffered from post-traumatic stress disorder for years.  16 

I'm thinking of many combatant veterans and some POWs.   17 

So the absence of the physiological reactivity or the emotional display in the interview, 18 

it doesn't tell us that they don't have it.  But if we see it, we can take that as evidence 19 

about a condition.  But the absence of the evidence isn't any evidence, no. 20 

Q.   [15:05:48] And just looking at the situation where it's present, would it be right 21 

to say that even the tone that the person is using may have some relevance to you in 22 

your assessment? 23 

A.   [15:06:03] Can you clarify.  When you say "tone", just so I know what you're 24 

asking. 25 
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Q.   [15:06:07] Well, the way they are talking to you. 1 

A.   [15:06:10] Oh, you mean --  2 

Q.   [15:06:11] The way they effect their speech, their (Overlapping speakers)  3 

A.   [15:06:14] It can.  It may, yes.  In the -- in the clinical setting, when a person is 4 

down in their mood, they actually may speak more softly, have difficulty articulating 5 

their thoughts.  They may articulate them, but they may just be monotone.  Other 6 

people are at the other end of the spectrum and are very dynamic in their -- the way 7 

that they express their thoughts and feelings.  So it can vary based on someone's 8 

temperament, their personality. 9 

Q.   [15:06:52] And in your work at your clinic, have you had cause to look at the 10 

potential causes of what appears to be PTSD or other reactions to trauma? 11 

A.   [15:07:05] Yes.  Over the years, we were able to look at traumas that people had 12 

experienced prior to military service, during military service, and then after military 13 

service.  And in the clinic, we request the records from the military to find out if 14 

someone really was where they say they were, and we try and get collateral 15 

information.   16 

In the forensic setting, we do a far more extensive research into the events or if there's 17 

litigation involved.  But if a person come to the clinic for treatment in the VA setting, 18 

very often having their military records and then a report from a family member or a 19 

collateral is often the standard sort of approach people will take when they are doing 20 

a direct assessment, just to verify that a person is indeed eligible for care at the VA. 21 

Q.   [15:08:11] And you also spoke about making a forensic assessment.  22 

Now -- and -- and the issue of having access to the person's records.  So would it be 23 

correct to say that -- or fair to say that it is important, if you are assessing the potential 24 

causes of what looks to be potential PTSD, to have full access and a full 25 
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understanding of all relevant information about that person's history? 1 

A.   [15:08:37] In general, we love all the information that -- that we can get.  2 

It -- because we think that's very helpful.  In some settings in the forensic world, if 3 

someone's in a prison or if they are in the course of litigation in some way, they may 4 

be unavailable to speak to me or a colleague or they may refuse.  In those 5 

circumstances, we then don't have a direct evaluation with them, which we would 6 

like, but we then have to rely on documents that can be provided or by speaking 7 

sometimes with just family members and friends.  Some people just refuse to speak 8 

to us.  So it is -- it's a valid process to do, to establish a diagnosis. 9 

But the ideal is to have as much information as we can. 10 

Q.   [15:09:32] And am I right, the ideal is to have that chance, as you say, of being 11 

able to meet with them and speak to them in person; is that right? 12 

A.   [15:09:42] If it's a situation where we can, yes.  In -- but as I say, I was -- I 13 

worked with the prosecution team on the military trial of Staff Sergeant Robert Bales, 14 

and although he'd agreed to be interviewed by the psychiatrist from Harvard, he did 15 

not want to be interviewed by me, the psychiatrist from Yale.   16 

So I was unable to interview him and had to rely on all the other testing and the 17 

documents.  So it's -- it's possible to do valid assessments with speaking with them 18 

and not speaking with them. 19 

Q.   [15:10:19] And you mentioned the point of having access to records, that if you 20 

are able to have access to records that this - from your explanation, if I understand 21 

it - may fill certain gaps.   22 

Now wouldn't it be important, am I right, though, to have all relevant information 23 

that may be relevant at least to your assessment? 24 

A.   [15:10:42] I wouldn't disagree with that in theory.  It's -- it's useful to have 25 
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relevant information.  Not -- not all information is relevant.  In psychiatry, we're 1 

paying attention to certain aspects, but we may not find other material as relevant to 2 

establishing whether there's enough evidence to consider a condition in a person. 3 

Q.   [15:11:08] Right.  Now turning to your testimony today, Dr Morgan, I just had 4 

a few questions for you.  First, looking at some your explanations related to 5 

uncontrollable stress, and I'd like to make reference to today's testimony.  So that's 6 

the English transcript at page 15, lines 13 to page 16, line 2. 7 

Now, the question that you were asked was:   8 

"[...] how does one draw a link [...] between the stressors that [you've] identified 9 

contributing to uncontrollable stress and the medical conditions that can be observed 10 

in a patient or a" suspect -- "or a subject."  11 

Sorry.   12 

Your response -- I'm just going to read the entirety of it because I did have some 13 

follow-up questions on that. 14 

Your response was:   15 

"Typically, [...] we establish a link clinically [...] by taking a history and evaluating and 16 

assessing whether or not certain symptoms were present before a person had the 17 

exposure to the uncontrollable stress or traumatic effect.  And then try and 18 

document how the symptoms developed after that experience.   19 

It's not always possible to do, but in general, that's what that's we do in the hospital 20 

setting.  We try and establish historically whether or not certain kinds of ailments 21 

were present before they had exposure to uncontrollable stress. 22 

In our research, since we are able to assess people prior to exposure, during exposure, 23 

and after exposure to uncontrollable stress, we're able to more directly assess that link 24 

and that relationship, because we can see it occur over the course of the actual study 25 
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that we do."  End of quote. 1 

Apologies, it's a very long pause because I was waiting for the French transcript to 2 

catch up. 3 

So I did have just a few questions, if you wouldn't mind clarifying what you stated 4 

there.   5 

Now, so when evaluating and assessing the potential impact of uncontrollable stress, 6 

you said it's important to take a history.  So am I right that this includes the full 7 

background and understanding of the experiences of that person and trying to glean 8 

all relevant information about them? 9 

A.   [15:14:05] When we're looking at a person's history, if we are evaluating an 10 

adult, the -- we are extremely interested in knowing whether or not a person has prior 11 

exposure to trauma because if they have, they are at increased risk when they are 12 

exposed to uncontrollable stress or traumatic events in the future.   13 

So early on in our work at the National Centre for PTSD, we were trying to address a 14 

gap in our knowledge at the time.  There was a debate in psychiatry as to whether or 15 

not early trauma is what really makes people sick later in life or whether trauma 16 

experienced as an adult is sufficient to cause a mental illness. 17 

What we were able to find over the course - and many other researchers have 18 

published on this as well - is that it's complicated.  For most adults, if they're 19 

experiencing a traumatic event, they are at increased risk for PTSD, but not all 20 

traumas are equal.  So the risk of getting post-traumatic stress disorder from 21 

something like a flood, a tornado, fires, is lower than most people think, and we think 22 

it's because many people believe those are acts of God and outside of everyone's 23 

control. 24 

But the risk ratio to get post-traumatic stress disorder from sexual assault or torture, 25 
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things that are done to another human being deliberately or wilfully by another 1 

human being, reliably result in more post-traumatic stress disorder.  2 

Now, when we look at an adult and we find they have early trauma, they've had 3 

traumas either as a child or as an adolescent, most of the scientific data supports the 4 

idea that they're -- they're just more fragile and that it may reawaken an earlier form 5 

of PTSD, or now they can have post-traumatic stress disorder from two traumas or 6 

more. 7 

So getting a history is -- it was helpful at us scientifically establishing the link between 8 

the stressor versus the personality and the development of post-traumatic stress. 9 

Q.   [15:16:53] And when you say "versus the personality", I mean, no two people are 10 

exactly the same; is that correct?   11 

So there are differences, for example, in a person's personality, certain predisposing 12 

factors that may be of relevance.  Would that be fair to say? 13 

A.   [15:17:15] My mother is an identical twin and she is not my aunt.  I say that 14 

because, even with genetic identities that are the same, people can differ in the way 15 

their personality may develop, depending on how they grew up.   16 

So I would agree with you, personalities differ, but in spite of those differences we 17 

find that trauma and uncontrollable stress seem to be detrimental to people, no matter 18 

what their style of personality is, whether they're an introvert or an extrovert.   19 

But before -- I think before my professional career began, when I was in medical 20 

school, there was a very strong belief that personality was something that put some 21 

people at risk more than another.  And our view now is that it isn't really their 22 

personality, it's their exposure to traumatic events and perhaps the support that 23 

they've had in the interim to recover from those things, or adapt from -- from those 24 

experiences that helps us understand why some people get sicker than other people. 25 
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Q.   [15:18:38] But quite apart from, say, a post-traumatic event support that a 1 

person might have, isn't it correct to say that, because there are differences in people, 2 

some may be more resilient than others, they may also react to exactly the same 3 

traumatic event in a different way to another person? 4 

A.   [15:19:03] Yes.  That's why our data in the elite military soldiers was so 5 

surprising, because they represent some of the most stress hardy individuals 6 

neurobiologically.  In our studies we look at the factors in nonhuman animals and in 7 

humans that promote a tolerance of high stress, and these soldiers have different 8 

levels of chemicals that we know protect us against stress.  And in spite of that, in 9 

our study with over a thousand people, they too were vulnerable from uncontrollable 10 

stress to all the distortions in their memory and false memory.   11 

So I agree with you in the big picture that we think there are some people who seem 12 

more stress tolerant than others, they roll with the stress of life a little differently than 13 

other people.  With respect to uncontrollable stress, the variability is more narrow, if 14 

that makes sense. 15 

Q.   [15:20:08] And I'm going to turn to another part of your testimony, actually, and 16 

that's at page 41, lines 13 to 16.  This is in your testimony today.   17 

And you were asked to explain if there was any connection specifically between 18 

PTSD and uncontrollable stress.  Now you stated, and I quote:   19 

"So post-traumatic stress disorder is a specific kind of mental illness that is very 20 

common in people who have been exposed to uncontrollable stress, but it's not the 21 

only negative side effect of being exposed to uncontrollable stress."  End of quote. 22 

Now, my question is this:  Isn't it right that there can be different -- there's a range of 23 

different responses in people?  PTSD, severe forms of reactions may not be the only 24 

types of reactions that you see? 25 
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A.   [15:21:07] Yes.  The variability in how chronic uncontrollable stress takes a toll 1 

on people is why the diagnosis of PTSD isn't sufficient to explain the distress in 2 

victims of torture and uncontrollable stress, because the impact is more broad.  So 3 

for some people, they suffer from chronic pain for which there's no discrete medical 4 

explanation.  Other people will suffer predominantly from depression.  Others from 5 

anxiety.  Some individuals have poor reality testing, they begin to hear their 6 

thoughts out loud.  And it's not quite schizophrenia, but it's something that can look 7 

that way.   8 

So I agree that people vary in that way in their response to uncontrollable stress.  But 9 

I don't want to be misunderstood that the rates of PTSD in victims of torture are 10 

nearly 90 per cent.  The range is from 75 to 98 per cent in the literature.  In the high 11 

end, that 98 per cent, is specifically in the group of people who have both depression 12 

and PTSD, so that's what makes it kind of complicated. 13 

Q.   [15:22:40] All right.  And now just speaking more in general terms again about 14 

the difference in people, just to repeat the question I had asked, and that is:  Isn't it 15 

correct that people can have different predisposing factors as well?  For example, 16 

they may have a different biological, psychological and social influences that have a 17 

role to play; isn't that correct? 18 

A.   [15:23:07] Yes.  We think that there are -- there are differences and different 19 

predisposing factors for people. 20 

Q.   [15:23:12] And some people may be more resilient than others; is that correct? 21 

MS PRADHAN:  [15:23:20] Objection. 22 

PRESIDING JUDGE MINDUA:  [15:23:25](Interpretation) Ms Pradhan. 23 

MS PRADHAN:  [15:23:26] I'm very sorry for the interruption, Mr President, but we 24 

have been on this one topic and one question, asked in about 13 different ways now, 25 
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about whether different people are different.  And so I just wonder -- I believe the 1 

witness has answered this question very fulsomely about the different factors at play, 2 

and so I just wonder whether we might be finished with this line of questioning. 3 

PRESIDING JUDGE MINDUA:  [15:23:56](Interpretation) Madam Prosecutor, what 4 

is your reply?  5 

MS LUPING:  [15:24:00](Overlapping speakers) Mr President, this is an important 6 

topic.  I do believe it's for the Prosecution decide when we have fully explored the 7 

topic.  I had a follow-up question before I was interrupted.  I had asked it, but it 8 

hadn't been -- apologies, Dr Morgan, I don't believe it had been responded to, so I was 9 

just simply repeating the question to ask for a specific response to that very specific 10 

question.  11 

PRESIDING JUDGE MINDUA:  [15:24:25](Interpretation) One moment here, 12 

because you've not replied to the objection of Defence.  They said it was a question 13 

that had been asked on a number of occasions in different ways.  What is your 14 

response to that?  15 

MS LUPING:  [15:24:41](Overlapping speakers) My response to that -- sorry, I'm not 16 

observing the pauses. 17 

My response to that, Mr President, is that indeed it's the topic may be related to the 18 

same subject, but the questions have been different.  I have one follow-up question I 19 

just asked, which hadn't had a response to it, so I wanted a clear response.   20 

We've had a very detailed account from Dr Morgan about various factors, but I 21 

wanted a clear response for the record on the question.  I don't believe I've had a 22 

clear response to this last question, which is:  Isn't it correct that people -- some 23 

people may be more resilient than others?  I don't think there's a -- there's a basis, 24 

really, for an objection to what should be a noncontroversial question. 25 
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PRESIDING JUDGE MINDUA:  [15:25:30](Interpretation) Then that is indeed the 1 

question, Ms Pradhan.  So we will await a reply from our expert.   2 

I think it would be good to repeat the question more clearly, Madam Prosecutor. 3 

MS LUPING:  [15:25:49]  4 

Q.   [15:25:49](Overlapping speakers) Yes.  Dr -- Dr Morgan, my question is -- you 5 

know, is a -- it's a straightforward question, which is simply:  Isn't it correct that 6 

some people may be more resilient than others? 7 

A.   [15:25:56] Although it sounds like a straightforward question, I'm not trying to 8 

be difficult.  In our field we're still debating what is resilience, and there are different 9 

definitions.  So, in general, we believe some people may be more resilient than others, 10 

but we don't know if resilience means that they get sick and recover faster, or that if 11 

they get sick they just don't get as ill, or they don't get sick at all.   12 

And so I think with respect to uncontrollable stress we haven't found a group for 13 

whom it doesn't have negative consequences.  But within the larger picture, I think I 14 

agree with you.  In our field we think that some people are more stress vulnerable 15 

than others and some people are more stress hardy, that they tolerate stress better.  16 

That's what we hope for our special operations forces, for example. 17 

Q.   [15:27:00] Thank you for that clarification. 18 

And just in terms of the issue of variability that you mentioned just before, isn't it also 19 

correct that people who have survived from traumatic events, the impact on their 20 

memories can also be variable?  Some, for example, may have amnesia, so no 21 

memory at all.  Some may have detailed, vivid memories.  And there can be 22 

everything in-between.  Is that a fair summation, Dr Morgan? 23 

A.   [15:27:34] In the -- in the scientific literature all three conditions that you 24 

described have been -- have been of active interest.  In other words, in -- in children, 25 
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or for survivors of early sexual abuse, amnesia for the event, or not remembering, is 1 

something that many people have written about. 2 

With respect to adults who experience trauma as an adult, this is where the field 3 

changed in 1998 after -- until that time, Steve Southwick and I, we published the 4 

paper in 1997 that showed that memory for combat events changed, which was a new 5 

revelation in our field because we had referred to traumatic memory as flashbulb 6 

memory, as if it was indelible.  And ever since then, and what's been replicated over 7 

and over, is that people have memories that persist, but the persistence of the memory 8 

is no measure of accuracy. 9 

So, for some, their memories appear fragmented, there's not a narrative that they put 10 

together.  For others, they have a narrative, a whole story that they talk about or 11 

dream about.  However, the studies of narrative are a different kind of study than 12 

the study of human memory related to accuracy and the integrity of memory. 13 

Narrative memory is very much related to therapy, as we try and help people adjust 14 

to what's happened to them and to make sense of it.  So in that arena you do see 15 

those -- those three -- those three types. 16 

Q.   [15:29:35] And just turning to this question of factual accuracies of memories, 17 

could I ask you, please, to turn to tab 38 of your binder, that's the Prosecution binder, 18 

and that's MLI-OTP-0080-5103.  I'd ask that we turn to page 5219, at lines 18 to 25. 19 

Now, Dr Morgan, you had mentioned earlier on that you had testified in the 20 

proceedings of the Prosecutor and Furundzija; is that correct? 21 

A.   [15:30:15] Yes, that's correct. 22 

Q.   [15:30:15] And is it correct that when you were asked about factual accuracies of 23 

memories you stated, and I quote:  "... I know of no way of measuring what people 24 

actually remember."  End of quote. 25 
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Is that correct, Dr Morgan? 1 

A.   [15:30:32] At that time in history, yes, that was an accurate statement.  It was 2 

after this tribunal that I -- at that time that I went back to Yale and said to my boss we 3 

need to design studies where we can measure accurately the traumatic event.  And 4 

the military survival schools were the first ethical opportunity that we had and that's 5 

what initiated my 20 -- 24 years of research in it.   6 

But you are correct.  At that time that -- that is where we were in the field of 7 

psychiatry. 8 

Q.   [15:31:11] But even looking now, Dr Morgan, in terms of just a pure statement of 9 

fact, isn't it correct that you can't actually read what is on a person's mind to know 10 

precisely what they remember? 11 

A.   [15:31:31] There are interviewing methods that are significantly better than 12 

chance at distinguishing autobiographical memory recall for genuine accounts, only 13 

partially truthful accounts, or deceptive accounts.  So there are some interviewing 14 

methods that are much better than our human judgment about that and they typically 15 

require a computer to analyse the speech and language and what is known as lexical 16 

diversity, the range of different kinds of words.   17 

Those kinds of -- those kinds of approaches are typically used in more law 18 

enforcement environments.  But in the clinic, most clinicians are not focused on the 19 

external accuracy of a memory.  Clinicians are usually willing to work with a patient 20 

with whatever memory they have, and so they're not concerned about that you don't 21 

have a brain scan that can tell you what someone's genuine memory might be versus 22 

a claimed memory. 23 

So in the -- in the forensic environment, what we do know for sure are the indicators 24 

that memory may have been changed, that there are conditions under which we 25 
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know for sure memory changes in exposure to stress.  But at this time, we don't have 1 

a diagnostic tool that's used clinically to say every element of what this patient's 2 

telling me is -- absolutely would correspond to external reality.  We don't have a 3 

clinical measure for that at this time. 4 

Q.   [15:33:17] And the type of event, isn't it correct that that is also relevant?  So a 5 

more significant event may have more of an impact on a person's memories than, say, 6 

a mundane event; is that correct?  7 

A.   [15:33:38] Oh, I left my mic on.  I apologise.   8 

Yes.  I -- when I refer to uncontrollable stress, we know that the greater the trauma 9 

and the longer it's happened to a person, we anticipate that there would be a more 10 

long-standing impact on their mental health.   11 

There are exceptions to that.  For some people one trauma seems to change them for 12 

their life, but in general we think that there is a dose response curve, that the bigger 13 

the trauma, the longer it has lasted, the larger the impact and the longer the impact on 14 

their life. 15 

Q.   [15:34:19] Now I'm going to now to turn to your report.  And I'm looking 16 

at -- that's at tab 33 of the Prosecution's binder.  That should be the second binder.  17 

And I'd ask if we could turn to page 4244.   18 

And here you basically state, and I quote:  "... the impact of stress on an animal or 19 

human depends on whether the stress is controllable or uncontrollable." 20 

You then go on to say:  "When escape from an aversive behaviour or factor is not 21 

possible, the stress at issue is referred to as 'uncontrollable stress'."  End of quote. 22 

So just so I understand it correctly, not being able to escape from aversive behaviour 23 

or factors, is that one definition of uncontrollable stress? 24 

A.   [15:35:29] Yes.  The terminology for uncontrol -- so the reason why we use the 25 
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term "uncontrollable stress", it's to help us bridge knowledge from non-human 1 

studies to human studies, and the common -- the common factor is that the animal or 2 

the person is not in control of that stress.  It's being done to them, whether they want 3 

it or not. 4 

Q.   [15:35:59] And again at page 4245, and also as I understand your testimony, you 5 

stated that "uncontrollable stress significantly diminishes a person's cognitive abilities 6 

as well as their memories ..."  7 

Is that correct, that when you defined a form of stress as uncontrollable, in your 8 

opinion, that means it significantly diminishes a person's cognitive abilities and their 9 

memories.  Is that your testimony and your opinion? 10 

A.   [15:36:33] Yes.  Based on numerous studies, we know for a fact that it does 11 

diminish cognition.  We've actually measured reductions in blood flow to the 12 

prefrontal cortex of the brain where we do our reasoning and thinking and decision 13 

making, and we have found that through psychological testing and through memory 14 

testing. 15 

Q.   [15:36:56] Now I'm going to ask that we turn to page 4246 of your report, where 16 

you describe in your words different forms of stress that Mr Al Hassan allegedly was 17 

exposed to.  And one of them that you mention is the example of the stress or fear 18 

from the public knowing that he worked with the Islamic police and against the 19 

Malian government, and I quote, "[which] is why he might be in danger from the 20 

public." 21 

Now just to clarify this example that you gave, the public knowing that Mr Al Hassan 22 

worked with the Islamic police against the Malian government, would you also -- are 23 

you also defining this as another form of uncontrollable stress? 24 

A.   [15:37:57] Yes.  In the -- so in the paragraph I'm listing the different elements 25 
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that are coming together.  If that is his belief that he is at risk, it's his fear that then 1 

results in the internal chemical changes in people due to uncontrollable stress.  That 2 

can be a form of uncontrollable stress.  I meant it to be seen in the full context, that 3 

he's afraid of what other people think.  He's had direct threats on his life by the 4 

Malian guards and that he fears for his family's safety.  The constellation of stressors 5 

makes it far more within a medical certainty that this is -- this is a situation of 6 

uncontrollable stress. 7 

So I was including it in the paragraph to show the constellation of things that are 8 

going on at that time. 9 

Q.   [15:38:55] And I'd like us to turn to page 4247.  And there you have listed a 10 

number of forms of stress that are said to be what Witness 626 was subjected to.  11 

And you have stated that includes, and I quote, being "dependent upon the whim of 12 

the guards for access to his essential needs of food, water, or the toilet." 13 

And you then state:  "Each of these, individually constitute a type of uncontrollable 14 

stress." 15 

So again I just wanted to clarify, Dr Morgan, this particular example of being at the 16 

whim of guards for access to your essential needs, in your opinion, is this another 17 

form of uncontrollable stress? 18 

A.   [15:39:53] Yes.  And a number of authors have published papers about this 19 

effect, that being unable to directly care for our personal needs, to be able to go to the 20 

bathroom and maintain hygiene in that way, is a very significant stressor in people 21 

who've been detained, exposed to uncontrollable stress.  This is one element that 22 

comes up in the scientific literature as a very significant factor. 23 

Q.   [15:40:20] And this significant factor, in your opinion, would this also have an 24 

impact on a person's memory? 25 
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A.   [15:40:30] It is related to memory in the sense that, as the person experiences the 1 

uncontrollable stress, it causes a chain reaction in our bodies with our stress 2 

hormones to respond to it.  And we know this happens in all humans.  We release a 3 

number of chemicals.  Cortisol is one of them.  Cortisol helps mobilise our body's 4 

energy and our resources to try and deal with stress.  However, when it is sustained 5 

in chronic uncontrollable stress, it actually is damaging to the specific areas of our 6 

brain that are involved with memory, so much so that in many studies of people with 7 

post-traumatic stress disorder there are deficits, those areas of the brain are actually 8 

smaller or damaged in some way. 9 

So we -- we know that there's a number of ways to get a person to experience that 10 

state of helplessness.  Some are more effective than others.  But the end result, the 11 

impact on memory is because of the downstream effect of the stress based on our 12 

neurochemistry. 13 

Q.   [15:41:48] Now, Dr Morgan, I would just like to ask you -- now I am 14 

asking -- obviously, I have a number of questions to ask you and I have a limited time 15 

period.  What you're saying is very interesting, absolutely.  I note that a number of 16 

the points you're making have been repeated a number of times, though, previously 17 

in examination-in-chief, and also in response to some of my previous questions.  I 18 

would just ask that when I ask you a question, if you could try to focus and limit your 19 

response as much as possible.  I'm not trying to suggest you limit the way you 20 

respond, but simply to focus your response as to what I'm specifically asking.  Again, 21 

just as an issue of timing, if that's all right.  22 

A.   [15:42:32] Yes. 23 

Q.   [15:42:33] Thank you.   24 

Now I'm going to refer again to your report, to a different passage, and that's at page 25 
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4244.  And again, this is when speaking of uncontrollable stress, you state, and I'm 1 

going to quote:  "... there are varying degrees to which such stress degrades 2 

cognition and memory in humans."  End of quote. 3 

So my question is this, Dr Morgan:  Isn't it correct that it basically depends on how 4 

much stress you're exposed to as to the degree of impact on a person's memory? 5 

A.   [15:43:15] Yes, given their past and who they are. 6 

Q.   [15:43:20] And it is -- is it also correct that some forms of stress may have more 7 

of an impact than others?  So there are degrees of stress and there are degrees of 8 

impact; is that correct? 9 

A.   [15:43:35] I would say it's more accurate in my field to say some stressors are 10 

more stressful to some people compared to others.  So one individual might 11 

experience more uncontrollable stress and more distress related to, let's say, being 12 

confined and isolated, whereas another individual may not find that as particularly 13 

distressing. 14 

Q.   [15:44:02] Now, you've explained that each of these individual types of stress 15 

are forms of uncontrollable stress and that there are degrees in terms of their impact.   16 

Now, would it be fair to say that in your written report you've not actually explained 17 

what is the degree of impact for these individual forms of uncontrollable stress that 18 

you've highlighted? 19 

A.   [15:44:32] Each of the individual forms has been explored uniquely as an 20 

individual stressor in nonhuman studies with animals.  Each has been looked at, but 21 

not quite independently in humans.  So in our -- in our studies with the military in 22 

the survival school, we can control for the interrogation stress because we know how 23 

much sleep deprivation stress --  24 

Q.   [15:45:02] I'm sorry to interrupt you, Dr Morgan, but I just want to repeat the 25 
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question that I asked, which is, in your report you've identified different types of 1 

stress, for example, that Mr Al Hassan has allegedly suffered.  You've also explained, 2 

though, that there are different degrees of the stress.   3 

Just focusing on that question, would it be fair to say that in your report, in your 4 

written report, you haven't explained what is the different degree of impact of these 5 

separate forms of stress? 6 

A.   [15:45:40] I did not describe the separate impact of them in my report, no. 7 

Q.   [15:45:45] And again turning to your written report, and looking at the issue of 8 

variability that you've mentioned, including different predisposing factors, isn't it 9 

correct that in your written report, you have not made any mention of any potential 10 

relevant predisposing factors related to the accused, Mr Al Hassan; is that correct? 11 

A.   [15:46:12] I only became aware of them after writing the report.  But at the time 12 

of the report, no, I was not aware of any predisposing factors. 13 

Q.   [15:46:21] And similarly, Witness P-626, would it be correct to say that nowhere 14 

in your written report is there any consideration of any of his predisposing factors?  15 

Is that correct? 16 

A.   [15:46:35] That would be correct.  I wasn't given information about that, so I 17 

wouldn't have -- I wouldn't have it in the report. 18 

Q.   [15:46:43] Now, Dr Morgan, you have stressed and confirmed that you 19 

understand it's your obligation as an expert witness to remain objective and neutral 20 

and that your role is to assist the Chamber; is that correct? 21 

A.   [15:47:03] Yes. 22 

Q.   [15:47:03] Now, I -- just to clarify, first of all, your language skills, again this is 23 

not a judgment, but I can see that you can understand when you read French; is that 24 

right? 25 
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A.   [15:47:14] I can. 1 

Q.   [15:47:15] Do you also understand Arabic? 2 

A.   [15:47:18] I do not speak Arabic, I do -- no. 3 

Q.   [15:47:22] Can you -- can you understand the written form of Arabic? 4 

A.   [15:47:26] No. 5 

Q.   [15:47:28] Now, in your report, it's indicated that for the purposes of writing the 6 

report, that you reviewed all of the accused's OTP interview transcripts.  Is that 7 

correct? 8 

A.   [15:47:43] Yes, that's correct. 9 

Q.   [15:47:46] And just to understand the process, did you review all of them on 10 

your own or did anybody assist you? 11 

A.   [15:47:53] I reviewed -- I reviewed them on my own. 12 

Q.   [15:47:59] Sorry I'm pausing to do catch-up with the French transcript again.  13 

My apologies. 14 

Now, Dr Morgan, were you aware that you did not receive any of the OTP interview 15 

transcripts for Witness 626, and in fact I've just discovered my own error just earlier 16 

on, that the only extracts that -- the only transcripts that you received were in fact his 17 

transcripts of his ICC testimony.  Were you aware of that? 18 

A.   [15:48:36] I wasn't aware there were other transcripts, but I'd be happy to read 19 

them. 20 

Q.   [15:48:42] Yes, well it appears, at least from what we have seen from the lists of 21 

materials, the witness preparation note and your report that at no time were you 22 

provided with his OTP interview transcripts. 23 

PRESIDING JUDGE MINDUA:  [15:49:01](Interpretation) Ms Pradhan. 24 

MS PRADHAN:  [15:49:04] Thank you, Mr President. 25 

ICC-01/12-01/18-T-179-Red-ENG WT 01-06-2022 95/101 TICC-01/12-01/18-T-179-Red2-ENG RCL WT 01-06-2022 95/101 T
Pursuant to the Trial Chamber X’s directions, ICC-01/12-01/18-789-AnxA, dated 6 May 2020, the lesser-redacted version of the transcript is filed in the record of
the case.



Trial Hearing                           (Open Session)                        ICC-01/12-01/18 

WITNESS: MLI-D28-0502 

01.06.2022          Page 96 

 

I just object because this -- this statement by my colleague is slightly misleading as the 1 

interview transcripts to which she refers were not in evidence. 2 

MS LUPING:  [15:49:23] Mr President, I will be getting -- I will be getting on to the 3 

topic and the issue of what precisely this witness was asked to provide his report on, 4 

but one aspect was to consider the impact or any potential impact of the conditions of 5 

detention, including information being provided.  So it would be relevant, in our 6 

submission, that for this witness's assessment, that he be provided with that.  But I 7 

do believe that it was an appropriate question. 8 

PRESIDING JUDGE MINDUA:  [15:50:01](Interpretation) Ms Pradhan, that is the 9 

question.  I believe that it is a judicious one. 10 

MS PRADHAN:  [15:50:13] Mr President, if I could -- recall correctly, the trial 11 

counsel objected to the testimony of P-626 on the basis that his interview statements 12 

were not in evidence.  And so we're seeing a bit of a reversal of their position at this 13 

point because we were not -- we did not give the -- those particular interview 14 

transcripts -- excuse me, the testimony of Dr Morgan, I misspoke, on the basis that 15 

interview statements were not in evidence.  And so we were not able to give -- we 16 

did not give transcripts that weren't in evidence to Dr Morgan. 17 

PRESIDING JUDGE MINDUA:  [15:50:56](Interpretation) Well, because he did not 18 

receive those transcripts and it was not part of the file, he can't have an opinion on 19 

them, can he? 20 

Madame la Procureur. 21 

MS LUPING:  [15:51:08] Mr President, this is a question of -- I think it's entirely an 22 

appropriate line of questioning to clarify the materials to which the expert has been 23 

provided to make a proper assessment for the purposes of the conclusion in his report.  24 

I'm simply clarifying for the record, I mean, we're not used to having Defence counsel 25 
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provide testimony on this point, I'm simply wanting to confirm and clarify for the 1 

record that there was no access provided to this expert to materials related to 626 in 2 

terms of his OTP interview.  That is all I'm seeking to clarify, and I believe he's 3 

already confirmed for the record that that is the case. 4 

PRESIDING JUDGE MINDUA:  [15:51:50](Interpretation) There we are, Ms Pradhan.  5 

The witness has answered the question.  So I don't understand your objection.   6 

Please carry on, Madam Prosecutor. 7 

MS LUPING:  [15:52:02] Thank you, Mr President.  I will continue. 8 

Q.   [15:52:03] Now, Dr Morgan, apologies for the -- the various interruptions.  9 

When you were assessing the interview transcripts of the accused for the purposes of 10 

writing the report, did the Defence team make any suggestions as to which transcripts 11 

you might find of particular interest for your review? 12 

A.   [15:52:25] Initially, I was given a first set to review that I hoped were most 13 

related to the question at hand and then I was given full access to all of them.  14 

So -- but initially I had a smaller set of transcripts to review to see sort of what kind of 15 

information was there and whether or not it would be relevant within my field of 16 

expertise. 17 

Q.   [15:52:50] And when you were given a smaller set of the transcripts, was this at 18 

the time of writing your report or this was only to determine whether you would be 19 

willing to be an expert?  Just to clarify.  20 

A.   [15:53:04] No.  This was after I had agreed to be an expert and was in the phase 21 

of reviewing all the documents. 22 

Q.   [15:53:13] So initially you weren't given everything; is that correct? 23 

A.   [15:53:18] Yes, that would be correct. 24 

Q.   [15:53:20] And do you know why you were then subsequently given additional 25 
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materials for your review? 1 

A.   [15:53:29] Sorry, hit the button the wrong way.   2 

Once I had reviewed the initial material, I asked if there was more.  I always like to 3 

know is there something different that might affect my opinion in any way.  And 4 

then I was also told it would be necessary to review them all.  My understanding is 5 

that there had been an objection to a previous expert who had not read everything.  6 

And so I said I would -- I would agree to read everything.  And that's how I got all 7 

the files. 8 

Q.   [15:54:05] Thank you.  And you said, "I always like to know if there is 9 

something different that my affect my opinion in any way."  And isn't it right that it's 10 

important to have everything that's relevant that might have an impact on your 11 

conclusion; is that correct? 12 

A.   [15:54:19] Theoretically yes.  I can't say whether or not someone would affect 13 

my opinion unless I can see it and evaluate it. 14 

Q.   [15:54:30] Now, turning to the drafting stage of your report, did, did you 15 

provide a copy of your draft report to the Defence before you finalised it? 16 

A.   [15:54:41] No. 17 

Q.   [15:54:43] And did you discuss the content of that report with the Defence 18 

before you finalised it? 19 

A.   [15:54:49] No, I discussed the two broad questions that I was asked to find out if 20 

I had a complete understanding of the issue they wanted me to speak to.  So my 21 

practice with attorneys is to ensure, when I start writing, that I'm actually answering 22 

the questions they're hoping I could address. 23 

THE INTERPRETER:  [15:55:11] Message from the --  24 

MS LUPING:   25 
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Q.   Could you tell by what was --  1 

THE INTERPRETER:  [15:55:09] -- interpreters:  Could counsel please slow down 2 

and the witness too. 3 

MS LUPING:   4 

Q.   [15:55:24] -- not clear, what did you discuss with them?   5 

Can you hear me?  6 

A.   [15:55:27] Now I can, yes. 7 

Q.   [15:55:29] Okay, apologies.  Could you explain what precisely you discussed 8 

with the Defence in relation to your report then, before you finalised it. 9 

A.   [15:55:38] The nature of my discussion was to help me understand a bigger 10 

picture of what, what had gone on in this case.  Because reading transcripts early on 11 

meant that I was reading an interview without knowing the other elements that were 12 

being referred to in one transcript compared to another.  And so I said to them, it 13 

would be easier to have a context in which to put the interviews I was reading. 14 

Q.   [15:56:11] So you had been given additional information outside those interview 15 

transcripts from the Defence team; is that correct? 16 

A.   [15:56:21] Substantive information, no.  The -- in orienting, I would say -- I 17 

would ask:  Have I got the right impression that this is -- this is what people are 18 

talking about, like in what context?  Does this happen before something else or after 19 

something else?  And then after reading them all, it made much more sense to see 20 

things.  It's just that the transcripts initially weren't in a directly linked chronological 21 

order, which meant I had to ask where -- where was this in relationship to anything 22 

else.  Because I didn't know the extent of the transcripts.  And once I did, then I was 23 

able to put it in context. 24 

Q.   [15:57:03] And this assistance that the Defence team gave to you, did they -- they 25 
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gave you then assistance in giving you an explanation about the context and what 1 

happened in the interviews, is that what you mean? 2 

A.   [15:57:17] No.  They would give me the context of who was interviewing 3 

whom and when it occurred.   4 

And the other assistance I got, as I mentioned before, is the coding of the files.  There 5 

wasn't -- there were different systems being used for the numbers on them, and I had 6 

been -- I asked for their help in figuring out how to align all the numbers so that I 7 

knew the master list could match the earlier files that I had viewed before I had the 8 

master list.  The master list numbers didn't correspond and I had to have their 9 

assistance in changing those numbers so I would know what and where I had read 10 

the material. 11 

Q.   [15:58:00] Am I right that these interactions with the Defence, that nowhere are 12 

they reflected in your written report; is that correct? 13 

A.   [15:58:08] Naturally, no.  I never -- I never comment on those in any 14 

professional forensic report.  That's -- that's the standard way of working in forensic 15 

psychiatry.  We make sure we understand what the questions are from the attorney.  16 

We make sure we understand what materials are available.  And I absolutely 17 

understand, I'm familiar with legal cases where I'm only given some information, and 18 

those are for reasons outside of my realm of expertise.  So my conversations with 19 

attorneys are very straightforward:  What are the questions they have and what are 20 

the materials I can have in order to tell them I can make an assessment. 21 

Q.   [15:58:52] And in terms of the other experts, you were shown Dr Porterfield's 22 

report, and I see from the log that you had access to Dr Porterfield's report.  Did you 23 

have access to any other Defence expert's report before you finalised your own 24 

report? 25 
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A.   [15:59:12] No. 1 

Q.   [15:59:13] Did you have any type of contact with any other Defence expert 2 

before you finalised your report? 3 

A.   [15:59:27] No. 4 

PRESIDING JUDGE MINDUA:  [15:59:29](Interpretation) There we are, Madam 5 

Prosecutor.  It is one minute to 4.  I think we are going to stop here because there is 6 

one of the judges who has to attend something commencing at 4 o'clock. 7 

Now, Mr Witness, Mr Expert Witness, I think you will have understood that we have 8 

not finished with your testimony.  The Chamber would like to thank you very 9 

sincerely for having answered the questions clearly, very specifically and with a great 10 

deal of goodwill.  However, your testimony has not yet come to an end, and it will 11 

continue tomorrow. 12 

Until then, do not forget that you are not allowed to speak to anybody about your 13 

testimony, whether it be friends or members of your family. 14 

Before we rise for today, I would like to thank, as I always do, all the parties and 15 

participants, I'd like to also thank the court reporters, the interpreters, and our 16 

security guards.  And of course, I would like to thank and congratulate our public in 17 

the gallery and further afield.  I would like to wish you all a very nice evening and 18 

see you tomorrow at 9.30 a.m. 19 

The hearing is adjourned. 20 

THE COURT USHER:  [16:00:50] All rise. 21 

(The hearing ends in open session at 4.00 p.m.) 22 
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