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International Criminal Court

Trial Chamber I

Situation: Darfur, Sudan

In the case of The Prosecutor v. Ali Muhammad Ali Abd-Al-Rahman

("Ali Kushayb") - ICC-02/05-01/20

Presiding Judge Joanna Korner, Judge Reine Alapini-Gansou and

Judge Althea Violet Alexis-Windsor

Hearing on the Motion for Acquittal - Courtroom 2

Monday, 3 April 2023

(The hearing starts in open session at 12.04 p.m.)

THE COURT USHER: [12:04:35] All rise.

The International Criminal Court is now in session.

Please be seated.

PRESIDING JUDGE KORNER: [12:05:09] Yes. Good morning to all participants.
Let's start -- I think, actually, we might formally call the case today because it's a long
time since we've sat.

THE COURT OFFICER: [12:05:24] Good afternoon, Madam President,

your Honours.

This is the situation in Darfur, Sudan, in the case of The Prosecutor versus Ali
Muhammad Ali Abd-Al-Rahman ("Ali Kushayb"), case reference ICC-02/05-01/20.
And for the record, we're in open session.

PRESIDING JUDGE KORNER: [12:05:42] Yes. Thank you very much.

Can we have the appearances, please, for the Prosecution.

MR NICHOLLS: [12:05:47] Good afternoon, Madam President. Good afternoon,

your Honours, both here and remotely. Good afternoon to everybody in
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the courtroom.

Today we're represented by the Prosecutor, Karim Khan, who is with us, who will
unfortunately have to step out because of his schedule in approximately an hour and
a half; Claire Sabatini, as always, our case manager; Ed Jeremy, Melissa Simms,
Alison Whitford, Pubudu Sachithanandan, Diana Saba and myself, Julian Nicholls.
Thank you.

PRESIDING JUDGE KORNER: [12:06:20] Yes. I notice we had a virtual full house
from the Prosecution this morning.

MR NICHOLLS: [12:06:25] Yes, your Honour. Thank you.

PRESIDING JUDGE KORNER: [12:06:27] And I think the Defence. Yes. Thank
you, Mr Nicholls.

I should have mentioned, of course, just for the purposes of the record, that owing to
unforeseen circumstances, Judge Alexis-Windsor is appearing remotely, whereas

the other Judges are in the courtroom.

Yes, Defence.

MR LAUCCI: [12:06:49](Interpretation) Good afternoon, your Honour,

your Honours, dear colleagues. For the Defence today, alongside Ali Muhammad
Ali Abd-Al-Rahman, Madam Marguerite Remy, our intern; Nina Guilloux,

Mr Mohammad El Rahi, Madam Eva Kalb, assistant responsible for evidence analysis;
Ahmad Issa, our case manager; Audrey Mateo, legal adviser to the Defence team; my
colleague Iain Edwards and myself, Cyril Laucci, counsel of Mr Abd-Al-Rahman.
And I'd also like to state that in the gallery we have Omar Solliman, who is currently
joining our team in order to assist us, as counsel responsible for investigations.
PRESIDING JUDGE KORNER: [12:07:45] Well, the Defence is almost as complete as

the Prosecution, including members in the public gallery.
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Yes. Yes, good morning, Ms von Wistinghausen. You look slightly smaller than
everybody else.

MS VON WISTINGHAUSEN: [12:08:06] Small but fine. Good morning Madam
President, your Honours, in and outside of the courtroom, dear colleagues. The
legal representatives are represented today by associate counsel, Anand Shah; behind
me our case manager, Idriss Anbari. And we have a new intern, her name is Saskia
Adjowa Afande. Thank you very much. Oh, and myself, Natalie von
Wistinghausen.

PRESIDING JUDGE KORNER: [12:08:22] Thank you very much, yes.

Yes, all right.

As everyone knows, we're here to listen to the oral submissions on the motion for
judgment of acquittal. If it -- the application and responses take less time than we've
allowed, we will move into the status conference that's listed for tomorrow, so that
everybody is aware of that.

In respect of timing, it is intended, subject to any submissions that are made, that we
will give an oral ruling on the motion for judgment of acquittal on the -- Wednesday,
19 April.

In respect of the application that the Defence are then going to make as regards

the timing of the Defence case, that will be given in writing. It's obviously a matter
that will need some consideration.

Yes, thank you very much.

So, Mr Edwards, is it you making the oral submissions on behalf of the Defence?

MR EDWARDS: [12:09:48] Good morning, your Honour. Yes, it is.

My submissions -- our submissions will be accompanied by a PowerPoint, which

should be on your Honours' evidence 2 channel now.
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PRESIDING JUDGE KORNER: [12:10:05] I think it might help -- I was unaware that
we were going into PowerPoint mode, on both sides, I gather, but if we could be
provided with copies thereafter. Yeah, thank you.

Evidence channel 2, right?

MR EDWARDS: [12:10:38] Your Honour, this is a motion for a judgment of acquittal
in respect of four out of the 31 counts in the Document Containing the Charges.

The counts that we are concerned with today are counts 6, 7, 8 and 9. These are on
the screen now.

Count 6 is a count of other inhumane acts as a crime against humanity, in Bindisi and
surrounding areas, between 15 and 16 August, under Article 7(1)(k) of

the Rome Statute.

Count 7: Outrages upon personal dignity as a war crime, same place and same
dates.

And counts 8 and 9 are counts of rape, allegations of rape, same dates and same place.
Count 8 is rape as a crime against humanity and count 9 as a war crime.

I've highlighted that the allegations that form the basis of counts 8 and 9 are in respect
of 16 Fur women and girls. In an earlier version of the Decision on the Confirmation
of Charges that was erroneously noted as 13, I think, Fur women and girls. But

the correct number is 16.

And those 16 -- I'm not going to be making submissions on it, but those 16 Fur women
and girls are named in an annex to the corrected version of the decision.

In terms of the charged modes of responsibility, there is one which is charged in

the Decision Confirming the Charges and it's the mode of responsibility of inducing
under Article 25(3)(b).

And at paragraphs 53 and 56 and 57 of the Decision we see how the Prosecution puts
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its case in respect of inducing.

But your Honours will recall that on 18 March of last year, upon application from
the Prosecution, this Chamber decided to give notice pursuant to Regulation 55(2) of
the Regulations of the Court of the possibility that inducing might be joined by the
mode of responsibility of ordering, also under Article 25(3)(b) of the Statute. And
that being the case, today's submissions will be focusing on both potential modes of
liability.

PRESIDING JUDGE KORNER: [12:13:57](Microphone not activated) we're
elsewhere, Mr Edwards, you could take it that there had been an amendment made to
an indictment, which is not a word used here.

MR EDWARDS: [12:14:06] No.

PRESIDING JUDGE KORNER: [12:14:07] But you're right to take into account

the possibility, obviously, of ordering.

MR EDWARDS: [12:14:12] Yes.

In our application for leave, we made reference to the fact that the defendant is not
charged with aiding and abetting. That was a decision made in the Decision on

the Confirmation of Charges of 9 July, corrected on 23 November 2021, at

paragraph 95, and the Pre-Trial Chamber made it absolutely clear that it did not deem
it -- well, it deemed it unnecessary to address Mr Abd-Al-Rahman's alleged
individual criminal responsibility under Article 25(3)(c) or (d) of the Statute.

There won't be a great deal of dispute about what the appropriate test is on a motion
for acquittal.

PRESIDING JUDGE KORNER: [12:15:22](Microphone not activated) Sorry. Yours
is slightly different from what the Prosecution have put down. Imean,

the Prosecution is a fuller one. I was going to ask you, do you agree with
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the Prosecution's, as it were, summary of what the -- the test is?

MR EDWARDS: [12:15:43] The -- the Prosecution states that the test -- let me just
find it in my motion.

PRESIDING JUDGE KORNER: [12:15:50] It's paragraph 2.

MR EDWARDS: [12:15:51] Yes.

They agree with us, but state that it is -- let me just find the words.

PRESIDING JUDGE KORNER: [12:16:03] Well, the focus of the analysis --

MR EDWARDS: [12:16:05] Yes.

PRESIDING JUDGE KORNER: [12:16:06] -- and this is the slight difference.

MR EDWARDS: [12:16:08] The could and would.

PRESIDING JUDGE KORNER: [12:16:10] Yeah.

MR EDWARDS: [12:16:11] Yeah, I'll be coming on to that in just a moment. But

I can tell your Honours now that, whilst it's right that the Prosecution have
highlighted that as an issue, it's going to be our submission - and I'll take

your Honours to some obiter comment - that in a situation where the Trial Chamber is
both the finder of fact and the -- and the judge of law, the difference between could
and would convict is -- it's a distinction without a difference. But I'll explain why
that is in a moment.

It's all very well when we have a jury, but in this circumstance, with a professional
Bench, it is -- it will be our submission, rather academic.

But in as much as the test that's on the screen at the moment, that is, is the evidence
presented by the Prosecution sufficient in law to sustain a conviction on one or more
of counts 6 to 9, that that is the question your Honours have to -- have to ask
yourselves. And the -- the judgment in the appeal of the Prosecutor in the Gbagbo

case, 31 March 2021, is -- is cited as authority for that proposition.

03.04.2023 Page 6
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I've -- I've cut and paste those two paragraphs on the next slide. I don't propose to
read it out. You canseeit. And in due course your Honours will have a full copy
of the slide. But paragraphs 301 and 302 are the relevant paragraphs, we say.

So if that's the test, what is the standard? And it's uncontroversial, I would submit,
beyond reasonable doubt. That's the standard that has to be met, even at this stage.
Nothing less would do.

And that standard is found at paragraph 309 in Gbagbo and Blé Goudé.

You'll -- your Honour will see that towards the bottom of the citation that's on

the screen, after the words "Nothing less would do", about five lines from the bottom.
PRESIDING JUDGE KORNER: [12:19:01](Microphone not activated)

MR EDWARDS: [12:19:02] Oh, you don't have paragraph 309?

PRESIDING JUDGE KORNER: [12:19:05](Microphone not activated)

MR EDWARDS: [12:19:06] Yeah. Yes. So about five lines from the bottom:

The Appeals Chamber in Gbagbo "stresses that it is unhelpful to muddle

the discussion by alluding to the difference between 'could convict' and 'would
convict,' as have been done in some of the case law."

Now, because there's no separation of function before this international criminal court
between judge and jury, maintaining a stark distinction between the "could convict"
and "would convict" tests risks, in our submission, a degree of artificiality, absurdity
and indeed unfairness.

And the point was made at paragraph 314 in the Gbagbo judgment, citing

Judge Pocar in Jelisi¢. It was a partially dissenting opinion of Judge Pocar, the Jelisi¢
judgment, Appeals Chamber, 5 July 2001. But notwithstanding the fact that it was

a partially dissenting opinion, it was reasoning of which the Gbagbo

Appeals Chamber was persuaded. So I'd refer your Honours to paragraph 314 in

03.04.2023 Page 7
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Gbagbo: "... the Appeals Chamber is persuaded by the reasoning of Judge Pocar of
the Appeals Chamber of the ICTY, saying as follows" - and then paragraphs 5 and 6 of
the partially dissenting opinion of Judge Pocar is set out.

I'm not going to read through paragraph 5, but paragraph 6 is of interest:

"In this International Tribunal" - and that will apply to this court as well, of course,
there's is no jury - "the judges are the final arbiters of the evidence. There is no point
in leaving open the possibility that another trier of fact could come to a different
conclusion if the Trial Chamber itself is convinced of its own assessment of the case."
And then this is the most important part: "Therefore, if at the close of the prosecution
case, the judges themselves" - so, your Honours, I'm talking about your Honour and
your Honour's colleagues - "the judges themselves are convinced that the evidence is
insufficient, then the Chamber must acquit.”

It is artificial and it's unnecessary, we say, relying on Gbagbo, for your Honour and
your Honour's colleagues to sit around a table and say, well, we wouldn't convict, but
another Trial Chamber might or could convict. It's artificial. If you wouldn't, then
you must acquit at that stage.

And the reason why I said a few moments ago that we would be risking artificiality,
absurdity, and specifically unfairness, is that the approach that Judge Pocar advances
and which the Appeals Chamber in Gbagbo agrees, is that it preserves

the fundamental rights of the accused to not unduly muddle this distinction between
could and would convict.

"... who is entitled not only to be presumed innocent during the trial, but also not to
undergo a trial when his innocence has already been established."

And then the principle of judicial economy is also thrown into the mix and

Judge Pocar rhetorically asks at the end of paragraph 6: "... for what is the point in

03.04.2023 Page 8
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continuing the proceedings if the same judges have already reached the conclusion
that they will ultimately adopt at a later stage?"

And, here, "continuing the proceedings", we're only talking about four out of the 31
counts, but nevertheless they are standalone counts, and it is our submission that

the Prosecution has not proved its case in respect of those four counts.

Before going any further, we acknowledge that it's important for the Court to at this
stage take the Prosecution's case at its highest. That's not to say that your Honours
can't and shouldn't form a view when, in the course, for example, of
cross-examination, the reliability, for example, of a witness's observations, for
example, or certain features of a witness's evidence given in chief is -- is undermined.
Your Honours will be pleased to know that that's not really where we're going in -- in
these proceedings. I will have one or two submissions to make about reliability of
one or two witnesses, but, for the most part, we're content to assume that all of

the witnesses have told the truth and are by and large reliable.

But, having said that, there is a caveat, which I feel we have to make, as much for

the public as for anyone else. For the purposes of these proceedings, for

the purposes of this argument, we will proceed on the assumption that

the Prosecution's case that Mr Abd-Al-Rahman sitting behind me is in fact

Ali Kushayb, we'll proceed on the assumption that that is correct, but that
presumption is in no way a concession by the Defence that the Prosecution's case is in
fact right.

Can I just check, I hope I'm not going too fast for the interpreters or for the court
reporter. I'm trying to moderate my speed.

PRESIDING JUDGE KORNER: [12:25:53] I think you're doing rather well,

Mr Edwards. I'm sure you would have had your earphones, I won't say burnt off,

03.04.2023 Page 9
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but being told very strongly if you're going too fast.

MR EDWARDS: [12:26:04] Yes. And quite properly.

Let me start with count 6, other inhumane acts.

This is, jurisprudence from this Court tells us, a residual category under Article 7(1)
of the Statute. And in the Ongwen appeal judgment we're told that the category of
other inhumane acts serves as a residual category of crimes against humanity, to
criminalise an act that is not specifically caught by any of the other crimes under
Article 7(1), based on the understanding that an exhaustive enumeration of inhumane
acts is impossible.

It's an important qualification from the Ongwen Appeals Bench, not least because
"other inhumane acts" is by its very nature an extraordinarily nebulous charge.

And it's for that reason that I'm going to spend a bit of time, I'm afraid, going through
what our understanding is of the Prosecution's case in respect of other inhumane acts.
PRESIDING JUDGE KORNER: [12:27:24] Can I -- sorry, just before we go looking at
it, you assert in your argument, I'm looking at paragraph 40 of the Document
Containing the Charges, "surrounding areas". You assert, I think, in your skeleton
argument, that this is purely fields around -- I'm sorry, I'll just turn it up for

a moment.

MR EDWARDS: [12:27:59] I think the -- the Pre-Trial Chamber --

PRESIDING JUDGE KORNER: [12:28:01] But did they actually use the word just
tields somewhere?

MR EDWARDS: [12:28:06] Fields, and I think roads to and from, something like that.
Can I -- perhaps I can come back to you.

PRESIDING JUDGE KORNER: [12:28:11] Yeah.

MR EDWARDS: [12:28:16] It's the immediate surrounding, it is certainly not
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surrounding villages.

PRESIDING JUDGE KORNER: [12:28:32] Oh, yes, roads and fields

surrounding -- yes, I see, roads and field surrounding Kodoom and Bindisi.

All right.  Yes, thank you. Sorry, Mr Edwards, yeah.

MR EDWARDS: [12:28:45] And then stepping down from the Ongwen Appeals
Judgment -- well, I've brought up paragraph 2741 of the trial judgment, which I'm not
going to take any time up with, but I think what is important is to draw

your Honours' attention to paragraph 2746 of the Ongwen trial judgment of

4 February 2021, because it's rather important:

"If the act is the same as one of the enumerated acts, with an identical 'character' in
terms of its nature, harm suffered and protected interests involved, then the second
material element under Article 7(1)(k) is not satisfied."

And this is really what's important: "In this case, a conviction can be entered for

a crime under Article 7(1)(a)-(j), but not for the crime of 'other inhumane act' under
Article 7(1)(k)."

So what does that mean?

It means that the Prosecution is not entitled to say that the evidence that a woman or
a girl was raped in Bindisi per se falls both under charge of rape as a crime against
humanity and under other inhumane acts under Article 7(1)(k) such that if you were
to find that a rape fulfils the ingredients of an other inhumane act is of a sufficient
seriousness and gravity, as of course it would be, I'd have no argument otherwise.
But if you were to find -- sorry, let me start again.

You would be entitled -- the Prosecution would be entitled (Overlapping speakers)
PRESIDING JUDGE KORNER: [12:30:57](Microphone not activated)

MR EDWARDS: [12:31:00] Yeah. Il try again.

03.04.2023 Page 11
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In other words, the same criminal act could not both fall under rape as a crime against
humanity and Article 7(1)(k). If you find -- if you find that a rape has been
committed, then you must find that the Prosecution has proved its case under that
article of 7(1), but not under 7(1)(k).

PRESIDING JUDGE KORNER: [12:31:38] I see that in Ongwen, but I understood
you could in fact enter conviction -- that the law, as I've understood it, is you can
enter convictions based on the same evidence on separate counts. Was this upheld
in the Appeals Chamber, as a matter of interest?

MR EDWARDS: [12:32:03] I would have to -- it's not my understanding that a point
was taken.

PRESIDING JUDGE KORNER: [12:32:08] Taken. Yeah. Thank you. Well, I don't
know --

MR EDWARDS: [12:32:12](Overlapping speakers)

PRESIDING JUDGE KORNER: [12:32:13] -- maybe the Prosecution agree with you,
so I'll wait and see.

MR EDWARDS: [12:32:15] There's other case law on the point and I could, perhaps,
after the break, I could take you to some other case law.

PRESIDING JUDGE KORNER: [12:32:22] Well, don't worry. Imay as well ask

the Prosecution now.

Do you agree with that, Mr Nicholls?

MR NICHOLLS: [12:32:27] Could I just come back to you?

PRESIDING JUDGE KORNER: [12:32:29] All right. Yes. Yes, all right.

MR EDWARDS: [12:32:31] I suppose -- 1 suppose - and I'm alive to the fact that I'm
thinking off the top of my head - but if, for example, immediately prior to an incident

of rape, of course, the clothes were torn off a rape survivor, then that could, in and of
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itself, amount to other inhumane acts under Article 7(1)(k) but the actual offence of
rape could not, it fits into 7(1) - I can't remember what it is now - but 7(1)(k) cannot be
used, it's never been designed to be used as a sort of catchall dustbin into which
everything can be thrown, provided it reaches a certain level of seriousness.

Now, I -- I stated a moment ago that we would spend a bit of time setting out what
our understanding is of the Prosecution's case in respect of counts 6 and 7 - really it's
count 6 - because of its nebulous character, and in order to do that it's necessary to go
back to the very first document that purports to set out the Prosecution's case, and
that's the Document Containing the Charges itself of 29 March 2021.

PRESIDING JUDGE KORNER: [12:34:17] But, I'm sorry, Mr Edwards, to stop you,
but isn't it really the evidence that we've heard? Imean, you know, the Prosecution
may say one thing based on what they believe the evidence is going to be, but it's

the evidence that's been given in the case that's important.

MR EDWARDS: [12:34:32] Yes, of course, but we need to understand how

the Prosecution pigeonholes that evidence. Where does it fall into rape? Where
does it fall into attacks on personal dignity, that that sort of thing. So the only thing
that we can do is go back to the Prosecution's own documents and submissions to see
how they put their case.

And on the slide that's up now, I refer to paragraphs 45 to 50 of the DCC, and here we
have a summary, I acknowledge, but I hope it's an accurate summary of what

the Prosecution in the DCC say amounts to the underlying charges of count 6.

So, for example, men and women who had been detained being forced to stand in
separate lines.

Men being forced to keep their backs to females and threatened with death.

Here we have partially stripping of clothes of both men and women, searching, being

03.04.2023 Page 13
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beaten.

The Court will remember the appalling evidence of a baby boy being pulled from his
mother's back and being thrown in the air and landing on the ground.

Pejorative language.

And then some women are raped, and the fact of women being raped in view or
hearing of other detainees.

And then, moving on to the Prosecution's pre-confirmation brief, the details,

the rather scant details, but the details nevertheless in the DCC are expanded upon to
an extent. And reference is made to the evidence, in the pre-confirmation brief, that
was expected to be heard from two witnesses in particular, P-11 and P-15. And it's
P-15 who saw a baby boy being pulled from his mother's back and being thrown in
the air.

And then in the -- I think it's the last paragraph, paragraph 186 of

the pre-confirmation brief, the Prosecution does make the point that the facts set out
at paragraphs 187 to 192 detailing the rape of women and girls belonging to the Fur
tribe also constitute inhumane acts. But, again, we refer you back to the Ongwen
decisions.

Again, it's on the screen, I'm not going to take your Honours to it, but from

the pre-confirmation brief representatives of the Prosecution set out in

the confirmation hearing submissions how -- again, how they put their case, and

a little bit more flesh is added to the bones of what's contained in the hearing -- in
the document.

And we read about women being insulted, women being asked about their tora bora
husbands, women being treated generally as commodities, racial slurs, pejorative

terminology. And then, in the submissions, the oral submissions, the Prosecution
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referred back to the pre-confirmation brief.

And then the final word, perhaps, is what's contained in the Prosecution's trial brief of
5 January 2022 at paragraphs 279 to 286, which in many respects is repetitive of
submissions made earlier.

And then opening statement on 5 April 2022. Again, I'm not going to read through
it.

Then, to come back to the point that your Honour made a moment ago, isn't it -- yes.
I'm going to be moving -- I'm going to be moving on to a slide which sets out some
details of the evidence of P-11. And can I just ask that it not be broadcast to

the public.

PRESIDING JUDGE KORNER: [12:39:56] I was going to say. I mean, some of these
witnesses gave evidence in private session, so we need to be a bit careful about that.
MR EDWARDS: [12:40:04] Yes. Yeah. Yeah.

PRESIDING JUDGE KORNER: [12:40:07] And presumably you had better not read
it out, I suppose. Yeah.

MR EDWARDS: [12:40:12] Well, I think I can do it in a way that isn't going to create
any difficulties.

PRESIDING JUDGE KORNER: [12:40:18] Well, we can see it ourselves.

MR EDWARDS: [12:40:21] Yeah.

So your Honour will note the -- the date and the time of this witness's evidence
relating to the attack on Bindisi, her view of the person she identified as Ali Kushayb,
and then what the Janjaweed did in terms of separation. ~Although at first she
mentions children being separated from the rest, that, your Honour may recall, was
clarified in answer to one of your Honour's questions and she said, well, she means

men aged between 18 and 65.
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Shooting and the beating to death of some of the men. And then the witness
observes the whipping and rape of one victim, before being raped herself.

And I've made the point in the slide that the essence of this witness's account was not
challenged in cross-examination and I -- I reiterate that point today. That witness, of
course, was a viva voce witness.

The next witness which is up on the slide was a Rule 68(3) witness, and so when one
asks oneself the rhetorical question, well, did she come up to proof? Well, of course,
she will have done because her witness statement stands essentially as her
evidence-in-chief. And there was, in fact, on 8 November of last year, no substantive
additional evidence led by -- by the Prosecution.

But there's one -- I'm going to dwell on this witness's account for a moment, because
there was one curious feature of her account that came out during her witness
preparation session, because she explained during the witness preparation that at the
time the statement was taken -- it was a long time ago, you will -- you'll understand
that it was a long time ago by virtue of the -- the low number of her pseudonym.

She was one of the first. But at that time "she was very young and excited to talk to
someone who was ready to listen about the events in Darfur and, therefore, tried to
provide as much information as she could, speaking quickly without properly
differentiating between what she saw and what she only heard about."

The reason why I'm highlighting this paragraph of her witness preparation log, which
was adduced in evidence, is for that very matter to be borne in mind when

your Honours come to consider the gravamen of this witness's account.

Now, the essence of her account, of her actual rape, was not challenged in
cross-examination, but what was explored in cross-examination and what will be

discussed in submissions both now and, if necessary, on a later date, focuses on what
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in fact she could have seen of the rape of other women and girls, and, importantly,
where that took place.

PRESIDING JUDGE KORNER: [12:44:34](Microphone not activated) I'm just
looking at the note, that I was helpfully given, of her evidence, and she said, when
asked about the differences, the inconsistencies: "The only thing I amended was
saying what I saw with my own eyes, what I heard with my own ears and what I
heard from other people.”

MR EDWARDS: [12:44:58] Yes, yeah.

But it's -- it's of some importance, we say, perhaps more -- well, as much for

the -- the submissions I have to make about counts 8 and 9, the rape counts, as in
respect of 6 and -- count 6 and 7. It's all part of the same incident, really. And I ask
your Honours to -- to just bear with me while we run through some of the details.
She's talking about 15 April, so the first day of the two-day attack on Bindisi. She's
caught by a group of Janjaweed and asakir about 200 metres from the school, which is
indicated at R on Annex 1.

So I'm just going to move forward to Annex 1. You see that I've encircled five
locations, R, S, T, V and X.

This is Bindisi and you can see that it's to the south of Bindisi. How do we know
that this is the south of Bindisi? Well, if you direct your attention to the road which
is at the very top of the screen, so it's "road to Garsila", we know that Garsila is to

the north of Bindisi, don't we? And by reference to Annex 1 to her statement, which
sets out the -- the codes for the map that we were just looking at, we see C and D and
F and G are all in new Bindisi, and that's all to the north of Bindisi.

So where the Janjaweed stop her and ultimately take her and rape her is to the south

of Bindisi at location R on the map.
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You'll also note that she states that they were caught about 200 metres from the school.
And again, if we go back to the annex, there's -- just to the north of the red circle,
there's -- there are two squares next to each other, double framed, and it's actually
difficult to see, but in the -- at the bottom of that picture of two double-edged squares
is an O, and that's the school. Sorry, it's the school, the primary school is in old
Bindisi. So caught about 200 metres from the school. Encircled.

S, location S is the spot where the women and girls were raped. And you see that
that's a little bit away from R, the place where they were -- they were caught.

When -- when we look at paragraph 38 of her witness statement, she describes who
else she saw being taken by the Janjaweed. And there are the names of two, two
girls who she knows. She gives both their given name and their last name and

the name of their mother. These, these three were also taken.

Paragraph 41 of her statement says that the Janjaweed "took them", the victims, "to an
area where groundnuts were being grown about 20 metres away ... and I saw them
raping the women."

As I alluded to earlier, that's at Sin Annex 1. And the women and girls are
mentioned again by given name and last name.

And we'll come on to it in a moment, because -- sorry, forgive me.

PRESIDING JUDGE KORNER: [12:50:30] No, I just want -- we've allowed you two
hours and we've taken up 50 minutes so far. Is it your submission that this witness's
evidence is so manifestly unreliable that we can't take it into account? Because
otherwise I'm not clear where we're going with this.

MR EDWARDS: [12:50:50] Yes, it is -- it is not -- we're not suggesting that her
evidence is un -- so manifestly unreliable that you can't take it into account in respect

of the fact of rapes having been committed. But when you compare this witness's
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evidence to the evidence of a witness that I'm about to come on to, who was the sister
of the two younger girls mentioned in paragraph 41, which is on the screen, and

the daughter of the mother, there are such extraordinary differences in account that
it's something that your Honours are going to have to grapple with.

Now, in order to make it very clear, I'm not going to be submitting that the gravamen
of the evidence about the rapes themselves is unreliable, but what we say is important,
because the Prosecution rely on it as being important, is where it took place and
whether these rapes took place in the open. Because, your Honour will have noted
that the Prosecution make great play of the fact that many of these rapes took place in
the open -- in open view of all, and that in and of itself is capable of fixing the accused
with knowledge of what is going on on the 15th and 16th in Bindisi.

If that can be -- if -- if -- the question of just how open some of these rapes were, just
how open to view of others, if that can be -- if your Honours end up having some
doubt about that, that is a factor which must feature to the accused's benefit.

So that's why I'm rather tortuously going through this -- this point.

I think I -- I think I -- I think I only included paragraph 47 here for the purposes of
completeness of the record.

Then, in cross-examination, we establish the name of the mother, who the mother was
married to, because -- and why is that important? Well, the Court has now heard
plenty of evidence that surnames of persons in -- in Darfur, perhaps in Sudan more
broadly, the surnames are very often based on the name of the father. There's

a patrilineal naming tradition.

Then in cross-examination of this witness, 8 November 2022, there's the -- there's

the reference to victims being taken away, about 20 metres away from where they had

initially been stood in court.
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But this witness says the rapes happened in the open: "It was an open area and
everybody saw it, including children. Everyone in this area witnessed the Janjaweed
raping these women." That's where the Prosecution get their -- get the basis for
making that submission.

I'm not going to take you through paragraphs 45 -- pages 45 to 46 of her -- of her
evidence. But, again, she makes it clear that others saw the rape.

So this is where we can contrast the evidence of a later witness, the witness who
testified on 22 November 2022, a viva voce witness. She gives the name of her
mother and the name of her sisters. So there can be no doubt we're talking about
the same family.

Before I come on to the rape, I just want to -- I want to take it chronologically. She
says that the attack occurred on a Friday, so that's going to be the first day of

the attack on Bindisi.

I ought to have said, the preceding witness suggests that the attack happened on

16 August, which would have been the Saturday. I'll take you back to it.
PRESIDING JUDGE KORNER: [12:56:37] Don't worry about that. Thank you,

Mr Edwards.

MR EDWARDS: [12:56:40] The map codes for Annexes 1 and 2 identify positions R,
S and T as being the attacks that happened on 16 August.

But here the sisters make it very clear that the attack occurred on the Friday, that's
the 15th. This witness says that she saw the vehicle of Ali Kushayb coming past with
a number of Janjaweed following that vehicle.

The witness then stays for some two to three hours before -- before they're caught
and -- and subjected to the rape.

So, she sees Ali Kushayb passing in a vehicle, Janjaweed following on, she's then
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raped two to three hours after that.

The location of Daguina is -- is of some importance, and I don't think there's any
doubt about this, Daguina is to the north of Bindisi. It's not far. And I'm certainly
not in a position today to say that Daguina is certainly not within the broad definition
of Bindisi and surrounding areas. But where this witness is taken from and where
she is raped is in Daguina, not in the south of Bindisi.

Not only that, this witness and her sister are not raped out in the open, in

a groundnut plantation, but in deserted huts. And we see that from her evidence
22 November last year at pages 13 to 15.

She explains that the Janjaweed took her and her sister into different huts. The two
huts weren't too far away. She didn't see her sister being raped because both her
sister was in a hut and she was in a hut. But she was told later that her sister had
been raped. But then she says: "Do you know of other girls who were raped during
the attack on Bindisi?" She says: "I did not hear of that, because we took a different
route and afterwards we went to Mukjar."

So, again, really nailing the point down, the attack happened on the Friday. When
she was raped was on the Friday. It continued in Bindisi on the 16th, the next day,
but by that point this witness was en route to Mukjar and so she didn't see what
happened in Bindisi on the second day of the attack.

I'll briefly deal with that -- well, now might be a good time. We -- we say, once again,
that we're not challenging that any of these witnesses were in fact raped, but where
there is confusion, and it's confusion that can and must be resolved in the accused's
favour, is where the rape took place, when the rape took place and whether these
rapes took place out in the open such that he could conceivably be fixed with

knowledge of it based on his own witnessing of the rapes.
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So much for what we understand the Prosecution's case is in respect of counts 6 and 7.
I've put on the screen counts 8 and 9.

PRESIDING JUDGE KORNER: [13:01:33] I mean, I know the Prosecution case is
partly on the basis of they were in the open so everybody could see what was
happening and therefore it was obviously common knowledge, but he

doesn't -- you're not suggesting they have to prove that he actually physically saw
those rapes?

MR EDWARDS: [13:01:49] Well, there's two points. One point is, taking

the Prosecution's case at its highest, we're not going to dispute that the rapes

were -- some rapes were carried out in a way that made them visible to others.

But who are those others? The others are the Janjaweed perpetrators themselves and
a number of other women and girls that had been stopped and detained and taken to
one side for the purposes of being raped. So that is not the same as to say that it was
in the middle of the town, visible to all and sundry.

PRESIDING JUDGE KORNER: [13:02:40] I don't -- that's not my understanding
what the Prosecution case has been. My understanding of the Prosecution case is it
was visible, and certainly I recall at least one witness saying that he saw these rapes
happening. And not only was it visible and that people knew about them, but that
complaints were being made to, as you very helpfully say just for the purposes of
these submissions, your client is Ali Kushayb.

MR EDWARDS: [13:03:20] Yeah. But - there's a huge but here - the accused can
only be fixed with knowledge of what was going on for the purposes of what I will
later come on to describe as the second route for which individual criminal
responsibility can be established under ordering and inducing modes of liability. He

can only be fixed with knowledge at that time. He's charged with ordering and
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inducing rapes on 15 and 16 August 2003. So it is entirely irrelevant that two or
three days later, or two or three weeks later, or two or three months later, persons
brought complaints to him.

Learning about the rapes ex post facto doesn't help the Prosecution in establishing
individual criminal responsibility under counts 6 to 9, because counts 6 to 9
specifically fix in time 15 and 16 August 2003 and specifically fix in space Bindisi.

I'm -- you'll have -- I'm repeating myself, you'll have our PowerPoint shortly. But
this is the Prosecution's case in respect of the rape. It's fairly straightforward. It
isn't subject to the same nebulous slightly uncertain concerns that we might have
about counts 6 and 7, so I'm just going to whiz through this pretty quickly. Yeah.
So, again, just to make it very clear to your Honours and to our learned friends and to
the public, the Defence has never taken issue with the fact that rapes did in fact take
place in Bindisi. The issue, for the purposes of this trial, and more particularly for
the purposes of this argument is, has the Prosecution proved that Mr Abd-Al-Rahman
ordered or induced members of the Janjaweed or Government of Sudan forces to
perpetrate the crimes alleged in counts 6 and 7?

Much of the Prosecution's submissions in response to our skeleton argument take up
time establishing that rapes actually happened, but that that's not where

the argument is. We don't dispute that. The issue is the accused's responsibility.
And if the Chamber is not satisfied that the evidence presented by the Prosecution
establishes beyond reasonable doubt that Mr Abd-Al-Rahman ordered or induced
the commission of the crimes in counts 6 and 9, he must be acquitted.

So what is meant by "ordering" and what is meant by "inducing"? And here I wait to
hear what the Prosecution submissions will be in respect of what's meant by ordering

and inducing, but at paragraph 4 of the response, footnote 16 and 17, it's suggested
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that it's only necessary for ordering "to prove that the accused instructed a person in
any form to perform an act or omission in the execution of which a crime is carried
out. It is not essential to prove that the accused instructed anyone to commit

the relevant crimes."

And then similar words for inducing.

The Prosecution is right to a point, but it's a little more complicated than the way
they've set out what is meant by ordering and inducement in footnote 16 and 17.
The starting point has to be the Statute itself. And Article 3(b) says this, and what's
on the screen includes -- we can go into -- this can now be broadcast, we've moved on
from the more sensitive document.

PRESIDING JUDGE KORNER: [13:08:33] Yes, let's show it on the screen.

MR EDWARDS: [13:08:44] Thank you.

"... aperson shall be criminally responsible and liable for punishment for a crime
within the jurisdiction of the Court if that person: ... Orders, solicits [...]

the commission of such a crime which in fact occurs or is attempted ..."

So from the very wording of Article 25(3), we submit that -- that there must be, in
the first instance at least, ordering or soliciting of the commission of the crime for
which -- and the same crime, for which a person is liable for punishment. Not just
any old crime, such a crime, which in fact occurs or is attempted.

Now, both we and the Prosecution are at one when we say that a good starting point
is the -- the Ntaganda decision on the charges of 9 June 2014, paragraph 145. And
this is, as it were, a classic definition of what is meant by ordering, both in terms of
the mens rea and the actus reus.

So I've taken the liberty of summarising what is already quite a summary, I suppose.

But there are two routes, we say, to culpability being established under ordering
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liability. Either the accused instructs another person to commit a crime which in fact
occurs or is attempted.

So there must be proof that A instructed B, the accused instructed another person, to
commit a specific crime, which in fact is committed or attempted, and that

the accused meant to instruct that other person to commit that specific crime. That's
route 1.

But the Prosecution is right to this extent, there is a second way for liability to be
established and it's rather more fluid. We call it route 2.

If the accused instructs and means to instruct another person to perform an act, I say
in parentheses (or omission), but let's focus on act, to perform an act and it can be any
act - and I think there's even case law to suggest that it could even be a lawful act - in
the execution of which a crime is carried out and the accused is at least aware that
the crime - it's not any old crime, it's the crime - will be committed in the ordinary
course of events as a consequence of the execution of the order.

So if it is -- if it is suggested in paragraph 4 of the Prosecution's response, footnote

6 - well, 16 for ordering, 17 for inducing - that an accused can be guilty under

Article 25(3)(b) for instructing a person to commit an act, even a lawful act, in

the execution of which some crime, some crime is committed, and the accused is at
least aware that some crime will be committed in the ordinary course of events as

a consequence of the execution of the order, if that is enough to establish liability
according to the Prosecution, we say no, they're quite wrong about that.

PRESIDING JUDGE KORNER: [13:13:13] Yes, you mean -- sorry, I just so for

the purposes of the LiveNote, it's footnote 16, not 6, I think.

MR EDWARDS: [13:13:24] Yes, it is 16.

PRESIDING JUDGE KORNER: [13:13:26] Yeah, because it came out as 6.
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MR EDWARDS: [13:13:29] Oh. IfIsaid 6, I'm sorry.

So route 2 required some specificity. And the case law is clear. And
notwithstanding what the Prosecution say in footnote 16 and 17, when you look to
the way paragraph 9 is phrased in the response, that that provides some support for
the Prosecution's - if the Prosecution accepts that our reading of the law is right - that
that provides some support for that position.

Paragraph 9, the Prosecution say that: "The Accused meant to order or induce

the commission of the crimes in the Challenged Counts ..." So here again we're being
very clear, either count 6 or 7 or 8 or 9 -- perhaps I should say 6 and/or 7 and/or 8
and/or 9: "... and was aware that these crimes would be committed in the ordinary
course of events," so we'll -- we'll wait to hear what the Prosecution's position is.

But we say that the specificity must be right and it's right because it is established by
international case law going back many, many years to the ad hocs.

I haven't cut and paste the section in paragraphs 248 to 250, but in the Gbagbo
decision on the confirmation of charges, our reading is supported.

There's also case law that -- from this Court, that states very clearly we're entitled to
go back to findings of the ad hocs to establish -- to help us understand what

the ingredients of these offences are. And when we do that and when we consider
the Appeals Chamber's judgment in Karera, ICTR, 2 February 2009, that

the Appeals Chamber says that -- well, they recall "that a person in a position of
authority may incur responsibility for ordering another person to commit an offence
if the person who received the order subsequently commits the offence." Route 1.
But, again, I highlight "the offence” because it's not just any old offence, it's

"the offence".

"Responsibility is also incurred..." our route 2 "...when an individual in a position of
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authority orders an act or omission with the awareness of the substantial likelihood
that a crime will be committed in the execution of that order, and if that crime" - not
just any old crime - "... that crime is committed by the person who received the order."
Karera supports our reading of the law.

And I say parenthetically that in Karera there's an indication of what the standard
should be. To what standard must the Prosecution show awareness on the part of an
accused that a crime would be committed in the execution of that order? It's
awareness of the substantial likelihood that a crime would be committed in

the execution of that order.

PRESIDING JUDGE KORNER: [13:17:37] So are you saying the same thing,
effectively (Microphone not activated)

THE INTERPRETER: [13:17:44] Microphone, please, your Honour.

PRESIDING JUDGE KORNER: [13:17:46] Are you saying this effectively as you
raised before about the knowledge of the rapes? Because Bindisi is an early attack, if
you like, on the Prosecution evidence. You're saying it's not a case where

the accused must have known that if you order an attack on a village with the looting
and burning and the like, it is inevitable that there will also be rapes? That that's
part of your argument?

MR EDWARDS: [13:18:24] That's absolutely part of our argument.

PRESIDING JUDGE KORNER: [13:18:24] Thank you.

MR EDWARDS: [13:18:25] The Prosecution in paragraph 10 of their response --I'll
come on to it in a moment, but seeing as your Honour raises the point now,

the Prosecution seek to rely on the fact that in the past rape and other forms of sexual
violence were consistent features of prior Government of Sudan counterinsurgency

campaigns. In due course, I'm going to say well, what proof is there that the accused
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knew that at all? But also they go on to say, "and also", in terms of the accused's
awareness, was also aware "of the entire widespread and systematic attack on the
civilian population in Wadi Salih and Mukjar [locations] between August 2003 and at
least April 2004." But our submission is that anything after 16 August is utterly
irrelevant to that question.

And I'll pause for a moment to make this point: International criminal lawyers,
scholars, it is -- it is now an article of faith, it is a truism, it is generally accepted that
there is an inevitability now that in armed conflict there will be rape, that rape is used
as a weapon of war. And we know that because we've read the articles, we've read
the judgments, we've read the reports, and so on and so forth. But, rhetorically, how
fair is it for our knowledge, our presumption, that sexual and gender-based violence
occurs in armed conflict as an inevitability? How fair is it to fix that knowledge that
we have, us in the courtroom, fix that to somebody like Mr Abd-Al-Rahman?

It's easy to say, oh, well, everyone knows that sexual and gender-based violence
happens in war. We know that, but is it inevitable that everyone else does as well?
But I'll come back in a moment to the consistent features of that kind of sexual
violence in prior counterinsurgency campaigns.

Yes, just coming back to ordering, well, we've got the case of Gali¢ at the ICTY going
back to November 2006; Kordi¢ and Cerkez back to 2004.

This is, paragraph 30 of Kordi¢ and Cerkez is -- is perhaps the most classic statement
of the principle:

"... the Appeals Chamber has held that a standard of mens rea that is lower than direct
intent may apply in relation to ordering [...] The Appeals Chamber held that a person
who orders an act or omission with the awareness of the substantial likelihood that

a crime will be committed in the execution of that order, has the requisite mens rea for
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establishing responsibility under Article 7(1) of the Statute pursuant to ordering."
Hereitis: "Ordering with such awareness has to be regarded as accepting that
crime." And it's not just jurisprudence in Archbold: International Criminal Courts,
the most recent edition, the 5th edition of 2018, edited by the Prosecutor and

Mr Dixon. Paragraph 10-30:

"In order to establish the mens rea for ordering, it must be shown that the accused,
when issuing the order, intended to bring about the commission of the crime ..."

THE INTERPRETER: [13:22:51] A note from the interpreter: We kindly ask

Mr Edwards to slow down.

MR EDWARDS: [13:22:54] That was going to happen.

THE INTERPRETER: [13:22:57] Could counsel slow down when quoting, please.
Thank you.

MR EDWARDS: [13:23:03] "In order to establish the mens rea for ordering, it must be
shown that the accused, when issuing the order, intended to bring about

the commission of the crime," the crime, I highlight, "or was aware of the substantial
likelihood that the crime would be committed in the execution of the order."
PRESIDING JUDGE KORNER: [13:23:24] May I say, Mr Edwards, I'm tempted to
ask, as Mr Khan is here, when's the next edition coming?

MR EDWARDS: [13:23:33] And then, again I take this from Archbold, that there
must be: "A causal relationship between the order issued and the offence committed
as part of the actus reus of ordering. However...it need not be shown" - we accept
this - "that the crime would not have been perpetrated but for the accused's order. It
must only be prove[d] that the order had 'a direct and substantial effect on

the commission of the illegal act'."

So it's not a but for test, but there still has to be a causal connection, and if the Court

03.04.2023 Page 29



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

|CC-02/05-01/20-T-114-Red-ENG WT 03-04-2023 30/82 T

Hearing on the Motion for Acquittal (Open Session) ICC-02/05-01/20

were to conclude that the offences covered or underpinning, perhaps, I should put it,
counts 6 to 9, would in all likelihood have been committed in any event, then

no -- and therefore that the accused's order did not have a direct and substantial effect
on the commission of the crimes, then the Prosecution has not made out its case.
PRESIDING JUDGE KORNER: [13:24:59] Hang on a moment.

Taking the -- the concession that it is the accused who orders the attack, that is the act,
is it not, leaving aside whether he had known it was going to happen, which caused
the crimes? The crimes would not have happened were it not for that order.
Nobody -- there's been no suggestion that somebody else was going to go into

the village and order its destruction and the like, so how can that be right,

Mr Edwards?

MR EDWARDS: [13:25:44](Microphone not activated)

PRESIDING JUDGE KORNER: [13:25:45] These rapes, as you say, it is now
commonly accepted and I accept it -- I've heard entirely what you say about

Mr Al-Rahman's knowledge, these rapes are an almost universal feature of illegal
attacks on -- on villages and areas.

MR EDWARDS: [13:26:06] That -- yes.

PRESIDING JUDGE KORNER: [13:26:08] They don't happen just like that.

MR EDWARDS: [13:26:11] No, that that -- that may well be right, but for mens rea
purposes of the accused, he has to be aware of the substantial likelihood that these
rapes would take place.

PRESIDING JUDGE KORNER: [13:26:27] But you actually said something slightly
different now. (Microphone not activated)

THE INTERPRETER: [13:26:34] Microphone.

PRESIDING JUDGE KORNER: [13:26:35] Sorry, I'm just trying to find it again. "...
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and therefore that the accused's order did not have a direct and substantial effect on
the commission of the crimes."

MR EDWARDS: [13:26:46] Yes. Butit's important to -- it's important to distinguish
between the crimes and the nature of the act that was ordered. If the act that was
ordered was attack Bindisi, with all the aksah amsah and cut the straw and eat it and
all the rest of it, we'll come on to it in a moment, I mean, in a nutshell our argument is
going to be that what was foreseeable when the accused, for the sake of argument,
gave the order to attack Bindisi, what was foreseeable may be murder, may be
pillaging, may be burning, may be --

PRESIDING JUDGE KORNER: [13:27:42] Beatings.

MR EDWARDS: [13:27:45] Potentially beatings. Potentially -- to use -- it's not

a term of art, but ethnic cleansing and forcible transfer, sure. But specifically rape?
That's our point.

Because -- and I reiterate the point that the order to commit an act can in law be an
order to commit a lawful act.

And the term has been used before in this Court and it's a term that doesn't translate
very well and it's an unfortunate term because it can sound frivolous, but our
argument ultimately is going to be that if there were members of the Janjaweed,
members of the militia, members of the Government of Sudan forces that embarked
on frolics of their own, and I don't use the term meaning to in any way undermine
the seriousness.

PRESIDING JUDGE KORNER: [13:29:18] Yeah. Mr Edwards, just to reassure you
that's -- it is, as you say, virtually a term of art rather than anything else.

MR EDWARDS: [13:29:29] But if -- but if actors, if criminals engage in frolics of their

own which are not proven to have been envisageable to the orderer, then he cannot be
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held liable. And that's the case both in domestic practices and in these international
courts.

PRESIDING JUDGE KORNER: [13:30:00] I've just been reminded, helpfully, that
there was a witness, while we're discussing the likely consequences of this attack,
who gave evidence that Harun, I think in the -- said to be in the presence of

Mr Al-Rahman, gave a speech --

MR EDWARDS: [13:30:21] yes.

PRESIDING JUDGE KORNER: [13:30:22] -- in which he said, effectively, threatening
rape that took place before Kodoom and Bindisi. 878, I think, I'm being reminded.
MR EDWARDS: [13:30:36] Correct.

Yes, that witness gave evidence to the effect that it was -- it was in, I believe, Mukjar,
during a meeting at which the accused is said to have been present. Janjaweed
started -- Janjaweed came into Mukjar and started to loot properties of the citizenry of
Mukjar, and an elder confronted Harun with this and said words to the effect of "Ask
them to stop." And Harun said something along the lines of, "Well, give back

the property that belongs to the government, otherwise we will kill and rape you."
PRESIDING JUDGE KORNER: [13:31:39] Yes. "If you don't give back the property,
you'll be looted, you'll be killed, you'll be raped."

MR EDWARDS: [13:31:47] Yes. Yes. [Iaccept that that is the evidence -- that that
is the evidence that Harun, Harun said. But it was in a very particular context.

And I'll also say that it's not -- that the record is not clear that Abd-Al-Rahman was
actually -- or Ali Kushayb, was actually present at that time. It was an exchange that
Harun had with an elder of the community towards the end of Harun's time in
Mukjar before leaving. So it hasn't been established that Abd-Al-Rahman was there

at that time to hear Harun's words.
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I was going to come on to discuss what -- how we have to approach inducing, but I
see I don't have very much time, so perhaps we can just (Overlapping speakers)
PRESIDING JUDGE KORNER: [13:32:57] Well, I've interrupted you quite often,

Mr Edwards, so I will -- I will give you a further 10 minutes or so if you can't
conclude by -- we'll take the break at 2, but I'll give you 10 minutes after that.

MR EDWARDS: [13:33:09] I'm very grateful.

Just while we're on the topic. Because of the -- the updated schedule, we're losing
half an hour. And I know that your Honours were generous enough to say that I'd
have an opportunity to respond to the Prosecution and any submissions of the victims,
but that that half hour, say, is -- I mean, I hope I'll be able to do it this afternoon, but it
is -- it's, given the truncated schedule, that that may have to go into tomorrow, but
we'll --

PRESIDING JUDGE KORNER: [13:33:45] Well, that's fine, we've got the same
schedule tomorrow for the -- (a), to deal with the other matter that you want to raise.
MR EDWARDS: [13:33:55] Yes, thank you. I'm grateful, that that assuages some
concerns I had, because I know that your Honours did want to get this done and
dusted today.

Look, as far as inducing is concerned, our position is the same. Inducing is, to all
intents and purposes, ordering but without the superior/subordinate relationship
between the person doing the ordering and the person receiving the -- the order. We
don't say that that has to be a formal hierarchical difference of status. It can be

de jure, it can be de facto, but inducing doesn't require that -- that element of status.
And, yes, that summary is set out on the screen now. And I summarise

the requirement for the specific crimes needing to be proven.

AsT--as I alluded to earlier, in the Prosecution's response a great deal of time is spent
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establishing that the evidence shows that Abd-Al-Rahman (Ali Kushayb) was a senior
Militia/Janjaweed leader, was the commander of the attack against Bindisi, having
been tasked to command that attack by Harun. That there was a use of persecutory
language and that a coercive environment was created.

Paragraph 6 of the response is the reference to the creation of a coercive environment.
Be that as it may, even if we accept those elements have been established, and I
recognise that taking the Prosecution's case at its highest, we -- we ought to, there is
nevertheless not a shred of evidence adduced by the Prosecution that this accused
directly ordered or induced anyone to commit any of the counts under counts 6 to 9.
So, in other words, the route 1 way of getting home on ordering or inducing liability.
I suppose I probably should say there's not a shred of reliable evidence that there was
ever this direct ordering or inducing. There is no reference that the Prosecution can
point to to support the assertion that he ordered or induced anyone to rob or strip or
rape anyone in Bindisi.

But in terms of beating, because your Honour raised beating as an ingredient a few
moments ago, they rely on the evidence of P-0921 to establish that he issued orders to
kill, shoot and beat. And I refer you to footnote 28.

Now, let's have a look at that, killing, shooting and beating. Well, shooting and
killing, for the reasons which I highlighted a few -- well, towards the beginning of my
submission, these are offences that would not fall into the catchall other inhumane
acts or outrages upon personal dignity charges, we would submit.

There's one reference to P-921 saying that the accused gave instructions to beat

the people. But that was not in Bindisi, that was in Kodoom. And even if -- even
though there's reference to beating the people, the essence of the instruction, as we see

from the transcript of 921's testimony, it's transcript 111, I don't have the date for
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that transcript immediately in front of me but the essence of the instruction is burn
the village and kill the people, which is entirely consistent with what we say is

meant -- must have been meant by aksah amsah, cut the straw and eat it raw.

The Prosecution also at footnote 28 -- 31 January of this year. Thank you.

The Prosecution also at footnote 28 rely on the evidence of P-1021, transcript 81. But
when you look at that transcript, your Honours, it's not a reference to -- to beating, it's
a reference to an order to kill. Again, consistent with the -- the general tenor of
aksah amsah.

Finally, and I acknowledge that this is possibly where we're in the greatest difficulty,
Witness P-0986, you'll recall his evidence, he was a witness who took cover amongst
some bodies of people who had been shot, discovered beaten and bound (Redacted)
(Redacted). It was memorable evidence.

But how reliable is the evidence of his identification of Ali Kushayb? That must be
at the heart of this question, because he says that he identified and heard Ali Kushayb
and heard the order that he be tortured. But let's just spend a moment exploring
the conditions in which he made that identification.

And the next slide is not to be broadcast, please.

PRESIDING JUDGE KORNER: [13:41:39](Microphone not activated) Sorry,

Mr Edwards, obviously this is a witness that we all remember fairly clearly.

MR EDWARDS: [13:41:47] Yes.

PRESIDING JUDGE KORNER: [13:41:49] But it wasn't just his identification of

the man he'd seen once in the shop in Garsila, was it? It was hearing others address
him as "commander"? So I, there was a pretty -- whether rightly or wrongly -- but
there was a pretty clear identification of Ali Kushayb actually physically himself

taking part in all of this.
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MR EDWARDS: [13:42:20] On the face of it, yes. But consider the circumstances of
that identification. And I accept it may have been an honest identification. But
when we look at the circumstances of the identification - I'm just asking

the court officer if I can now proceed to the next slide so that it not be broadcast - this
is from the transcript. And I'm not going to read the whole thing through, but just to
remind your Honours of the flavour of his evidence, and it's Mr Laucci who's
cross-examining;:

"...you remained face down, face on the ground; is that correct?"

Answer: "Yes. My head was face down."

Question: "...I take it there was a lot of pain. You were in agony because of [the]
wound?"

Answer: "Yes, I screamed."”

Question: "And when [you] -- when [the] man put his foot on your neck, did you
turn over?"

Answer: "I did not move, because he was pressing on my foot."

And then Mr Laucci just clarifies: I'm talking about when someone put his feet on
the witness's neck, not when he was stabbed in the foot.

He says: "Yes, the one [...] who put his foot on my neck told me, 'You slave, where are
the inhabitants of the village? We have a list of the people from Kodoom."

And what Mr Laucci is exploring is, if he's face down, injured, and a person standing
over him with his foot on his neck, how could he make a reliable identification?

He says, well, "I turned my head sideways [...] I was looking at him. I turned a little
bit [and] I was looking at him, and then he hit the one -- the person who was with him
hit me with the butt of the rifle".

He goes on: "The person who was putting his foot on my neck told me and told his
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people, 'Don't kill him. Torture him [...] And [then] he left immediately. And
before that I heard his vehicle moving."

So these are the circumstances: Bindisi is under attack. The witness says earlier
that he was suffering from malaria at the time. He'd been left on his own. He was
quite young, I think, at the time. The village was on fire. Gunshots and killings all
over the place. He was, in essence, terrified. He had been lying amongst corpses of
two of his close friends, pretending to be dead. Agony.

In those circumstances, especially the malaria, you may think, in those circumstances,
we have to be very careful before relying unduly on -- on evidence of any kind of
identification, whether it's visual or whether it's by -- whether it's a recollection of
something that was said to him.

Remember, he was face down, turned his face, says he could see who was standing on
his neck, which your Honours may think is not without its difficulties, was hit
immediately when he did turn his head by the butt of a rifle, so it could only have
been a fleeting glance. And then the person who had his foot on his neck left
immediately.

Those are the circumstances in which 0986 makes this identification. And we
suggest that it's not unproblematic.

And that's the only evidence, that's the only evidence of a direct route 1 order or
inducing on the part of the accused for any crimes underpinning counts 6 to 9.

I think I've -- no, I was about to say I think I'm doing quite well, but I've still got

a way to go.

So sticking with route 1, taking the Prosecution's case at its highest, there may be
evidence that the accused directly ordered or induced other crimes, most notably

the crimes underpinning counts 1 to 5 and 10 to 11.
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Yes, this can be publicly broadcast, please.

But there is no evidence whatsoever of such direct ordering or inducing following
route 1.

So, if we can put -- or perhaps I should say no reliable evidence of such direct route 1
ordering or inducing, certainly in respect of the rapes in counts 8 to 9, but no reliable
evidence, even if there is some evidence, in respect of counts 6 to 7.

And it's not really clear from the Prosecution's response whether they rely to any
great extent on this route 1 to conviction for counts 6 to 9, direct ordering or inducing.
It appears that the Prosecution hang its case on the route 2 basis, the more indirect
basis, which I remind you is an order or an inducing to commit an act, it can even be
a lawful act, in the course of which a foreseeable and invisible -- envisageable crime is
committed and that that is -- that would take place in the ordinary course of events,
forgive me.

PRESIDING JUDGE KORNER: [13:48:49] Well, in fact, it's the response of

the victims' representatives that puts it slightly more clearly, if I can put it that way,
paragraph 8 of their response, that effectively what you're arguing is that you can
ring-fence 6 to 9 away from 1 to 5 and 10 to 11. Now, forget about 10 to 11, I mean,
the ones -- but 1 to 5, that's -- the suggestion is that if -- if there's sufficient evidence to
show that he appreciated that the acts alleged in counts 1 to 5 were the effect of his
actions, his orders, whatever you'd like to call it, then why isn't 6 to 9? That that's
the argument.

MR EDWARDS: [13:49:45] Yes.

PRESIDING JUDGE KORNER: [13:49:46] And I -- can I say I understand what your
argument is.

MR EDWARDS: [13:49:50] Yes.
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PRESIDING JUDGE KORNER: [13:49:51] That rape is different from -- and the other
aspects, from pillaging, looting and all the rest of it.

MR EDWARDS: [13:50:00] Because what we have to do, and I'm about to get on it.
PRESIDING JUDGE KORNER: [13:50:05] Yes.

MR EDWARDS: [13:50:06] What we've got to do is, well, what are the actual words
that the accused utters? How is that to be understood? How is it intended and
how is it likely to be understood by the hearer?

As1say, I'm just about to get on it, but we say, yes, counts 6 to 9 can be ring-fenced
and certainly counts 8 to 9 can be ring-fenced. And that is not to say for a moment
that we are attaching a greater burden to counts 6 to 9, as both the Prosecution and
the victims have suggested. It's just not true.

So, for example, paragraph 1 of the Prosecution's response, they're suggesting that
we're subjecting sexual and gender-based crimes to a higher standard of proof than
the unchallenged counts. That's just not true, we are not. It is exactly the same
burden. It'sjust that, qualitatively, rape is a different type of crime in terms of how
envisageable it is, in terms of how it can be anticipated by a person giving the orders,
the aksah amsah, cut the straw eat it raw orders.

But while I'm on the point, the complaint made by the Prosecution that we're
subjecting these crimes to a higher standard, and citing as they do at footnote 3 to - is
it footnote 3? - footnote 6, rather, a nuanced approach to SGBC evidence is required,
they're completely off on a -- they've got off on a complete tangent. Because if you
look at what is actually said in the Ongwen appeal judgment at paragraph 1088,
footnote 6 of the Prosecution's motion, but it's footnote 2404 of the Ongwen judgment,
is that a nuanced approach has to be and it's proper for a nuanced approach to be

taken when considering evidence of SGBC crimes. In other words, the particularities
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and peculiarities of trauma, for example, suffered by rape victims, how a nuanced
approach has to be considered when evaluating a rape victim's evidence, given

the particular trauma that rape victims will have -- have suffered.

The Prosecution's point that a nuanced approach to SGBC evidence is required is
right. But that's got nothing to do with the point that we're making in this case. We
are not subjecting counts, for example, 8 to 9, to a higher standard of proof that
requires a nuanced approach. It's exactly the same approach, we submit.

So, really the Prosecution say, well, look, you can infer what the accused was doing or
what he wanted, what he was really ordering by considering the words that he
uttered. And these are cut the straw and eat it raw and words like aksah amsah.

So what is meant by that? How would these words have been interpreted or how
were they likely to have been interpreted? And on the basis of the words cut

the straw eat it raw and aksah amsah, can it be shown that the accused was at least
aware that these crimes, the crimes in 6, 7, 8 and 9, but perhaps more particularly 8
and 9, would be committed in the ordinary course of events?

So, aksah amsah. Now, on the face of it we've heard evidence that this translates
directly as wipe out and sweep away. Taking the Prosecution case at its highest,
that's what we understand.

But taking the Prosecution's case at its highest, what is that likely to mean in

the context of an attack on a village, wipe out, sweep away? It immediately brings to
mind an order, an inducement to kill, to wipe away the enemy, to perhaps give no
quarter, take no prisoners, sort of a slash-and-burn exercise.

But we say that aksah amsah, wipe out and sweep away, it stretches any reasonable
interpretation to argue that that could be either intended to mean go and rape, or was

understood to mean capture girls and women, strip them, degrade them, humiliate
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them, rape them.

And I'm told that the next slide is not to be broadcast, please. It's --it's a -- I'm about
to come on to an excerpt from the evidence of P-905 who gave evidence on, perhaps
amongst other dates, 7 October 2022. Thank you.

"... aksah [and] amsah. Aksah, he meant by that kill. [And] amsah means burn out.
[And] that's exactly what they did. They killed everybody and burnt down every
hut to the last one."

Now, 905 was asked: Is this not "a common phrase used in military circles?"

And he said: No. We don't ever use these words.

But even 905 does not say - because he can't - that it could have been meant or
understood as an order or an inducement specifically to commit rape.

Now, we remember the video, DAR-D31-1, and the smiling singers singing

aksah amsah, with, we recognise, some fairly bloody lyrics, violent lyrics: Fight

the enemy. We've crushed our weak enemy.

I know that my learned friend was anxious to get on the record that one of the lyrics
is:  On the day it is necessary, we'll set it on fire. Flames of the grave. Our enemy
is bewildered, and so on.

But these are lyrics that one can anticipate for -- for an armed force as a sort of
motivational motto, I think the word motto was used from other witnesses. And one
only has to look at the words of the Marseillaise. May -- the last two lines of the
chorus of La Marseillaise, "may impure blood water our fields", isjust one, one
example.

PRESIDING JUDGE KORNER: [13:58:30] I suppose you could say 1790 is somewhat
different from 2003, Mr Edwards.

MR EDWARDS: [13:58:37] But it's still being used, in the same way that aksah amsah
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was being used during the South Sudan conflict and was being sung and uploaded to
YouTube in 2013, I think it was. Right.

You'll remember there was one witness who was swearing blind: Oh, no, the only
person who uses aksah amsah as a motto, as some sort of motivational motto is

Ali Kushayb himself. Harun would trot it out as well.

But that is directly contradicted by the evidence of 878, who says, well, it goes back to
the fighting in South Sudan in the name of jihad. It means wipe out, clean
everything, sweep away, don't leave any trace.

And 547, the expression aksah amsah was said in wartime. Said by the (Overlapping
speakers)

PRESIDING JUDGE KORNER: [13:59:41] Take it, Mr Edwards, we've got

the point --

MR EDWARDS: [13:59:43] Yes.

PRESIDING JUDGE KORNER: [13:59:44] -- that wipe out, sweep away, doesn't
include, you say, rape.

MR EDWARDS: [13:59:49] Yeah. And it can't possibly. And there isn't a -- there
isn't a single witness -- like, there isn't, for example, I mean the Prosecution hasn't
called a single Janjaweed fighter that they accept was Janjaweed who said: I was
there, I heard it, this is what me and the boys thought. This was -- this was clear to
us what Ali Kushayb meant. He was giving us free rein to go and to rape.

And I make exactly the same arguments with regard to cut the straw and eat it raw.
At its highest, perhaps an order or an inducement to kill, burn and pillage, but really
no more.

Yeah. "...don't leave anything behind, not a tree [...] Just wipe out everything."

And before we break, can I just make this point, if, as the Prosecution seek to
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persuade you, eat the straw and cut it raw or aksah amsah could have been interpreted
to meet -- sorry, if Mr Abd-Al-Rahman truly intended, taking the Prosecution's case at
its highest, to order or induce specifically crimes of rape or -- well, yes, I'll stick with
that for a moment, would the Chamber not expect to have heard some evidence so far
of a far clearer, even if it's vaguely euphemistic, exaltation to the militia along

the lines of, as we're familiar with from -- you know, from the Rwanda tribunal:

Pick a wife. Choose any girl you like tonight. Enjoy yourself with the wives of

the enemy. Something like that. We don't have anything like that at all. And that
lack of evidence, in my submission, is -- it speaks volumes, it's extremely important.
Your Honour, I see the time. I think I've probably got another, probably another

10 minutes.

PRESIDING JUDGE KORNER: [14:02:18] Another 10 minutes, yeah.

MR EDWARDS: [14:02:20] Yeah. Yeah. Would you like me to continue now or
come back --

PRESIDING JUDGE KORNER: [14:02:24] No. No. Imean, no, sorry, we'll
adjourn now and I'll give you 10 minutes after the break.

MR EDWARDS: [14:02:27] Thank you.

PRESIDING JUDGE KORNER: [14:02:28] Yes. Thank you very much, 3 o'clock,
please.

THE COURT USHER: [14:02:30] All rise.

(Recess taken at 2.02 p.m.)

(Upon resuming in open session at 3.11 p.m.)

THE COURT USHER: [15:11:58] All rise.

Please be seated.

PRESIDING JUDGE KORNER: [15:12:19] Yes, Mr Edwards, we're sitting a little late,
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but as I say, I'll give you an extra 10 minutes.

MR EDWARDS: [15:12:27] Yes, I'm grateful, your Honour.

I just want to spend a little bit of time going through some of the points made in the
Prosecution's response to rebut some of the references.

At paragraph 6 of the Prosecution's response document, it's suggested that the
Janjaweed understood the tenor of the command or the inducing, and they state this:
"For example, following his order to 'cut the straw and eat it raw’, the ... Janjaweed in
Kodoom started 'the shooting, the killing, the burning, and the raping."

Well, we suggest that this is to confuse correlation with causation. There isn't any
proof that using the word -- using the words "cut the straw and eat it raw" resulted
then in rape in particular.

But, in any event, at paragraph -- footnote 34 is cited the testimony of 921, who in any
event never saw raping in -- certainly not in Bindisi.

And the slide on your Honours' screen now, this is the witness, you'll remember, who
saw a large number -- I think at one point he spoke of 50 partially -- partially dressed
women, some of whom were family of his wife, and they came to his home and told
his wife that they had been raped.

But he -- he wasn't able to say where they had been raped, if they had been raped in
Bindisi or on the way from Bindisi to Mukjar, and more to the point, unable to
identify, other than to say, "Well, these were Janjaweed who raped me", to identify
any particular person.

Just on that point, and I'm going to move away from the slides just for a moment,
your Honours may recall that in respect to quite a few of the witnesses under
cross-examination they were asked, "Well, were you aware of any victim or

any -- even any witness able to identify who had raped, who had raped you, who had
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raped someone else?" And there wasn't a single witness who was able to say, "Yes,
I was able to say that it was this person."

Now, sometimes that was because the rapists had their face covered. Sometimes it
was because it was late at night and the lighting conditions were not good. I dare
say very often it was because these rapists were utter strangers to the victims. But in
my submission, because the Prosecution I think in their response do make reference
to, you know, failing to punish, failing to do anything about the rapes -- now, of
course he's not charged under command responsibility, of course. But in any event,
given that the actual perpetrators of the rapes could never have been identified at all,
the question is begged: What could have been done even if the report had been
made to Ali Kushayb in terms of -- in terms of punishment on an individual basis?
The Prosecution also in -- yes, for footnote 34 referred to the evidence of P-878, the
(Redacted). And, whereas, the -- the Prosecution cite to the

evidence of P-878 in support of their suggestion that there is evidence of the shooting,
the killing, the burning and the raping starting. But when you actually look at the
testimony that is cited to, it is not the case that 878 (Redacted)

(Redacted)

(Redacted)

(Redacted)

(Redacted)

(Redacted)

(Redacted)

(Redacted)

(Redacted)

MR NICHOLLS: [15:18:50] I'm very sorry. Very sorry. No objection. We did
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talk about being careful. And this is getting pretty close to things that should be in
private, if not there. So Ijust -- I'm sorry to stand up.

MR EDWARDS: [15:19:07] No, I'm grateful to my learned friend.

Well, can I just do this: I hope now that your Honours have a copy of the
PowerPoint, and that which I wanted to rely on is set out in slides 95, 96 and 97.
And perhaps I'll just leave it at that.

But the point is that the evidence of the witness in no way supports the proposition
that the Prosecution in their response asserts it does.

I can go through the next couple of slides very fast, because I think we've already
dealt with it, were the crimes charged in counts 6 to 9 committed in open areas?
PRESIDING JUDGE KORNER: [15:20:02] I think you have.

MR EDWARDS: [15:20:04] Yeah, so I don't need to take up your Honours' time with
that.

And there's the test in slide 99 there.

Now, the Prosecution rely on the evidence of Professor de Waal, particularly
paragraph 80 of his expert report. And, again, I think -- I think I've dealt with this,
haven't I, that they're suggesting, well, of course, the accused was aware that rapes
were -- were consistent features of prior counterinsurgency campaigns. Well,

one -- Professor de Waal is aware of that because Professor de Waal is one of the few
experts in that world qualified to speak on this matter. He's conducted quite, well,
the term of I use, singular research on the subject. He knows that that was -- that
that was very much part of Government of Sudan counterinsurgency campaigns in
years gone by. But what's the proof, what's the actual proof that the Prosecution can
point to to say that this man did?

Remember, he was -- he may have been in the -- in the military, but if I can refer you

03.04.2023 Page 46



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

|CC-02/05-01/20-T-114-Red-ENG WT 03-04-2023 47/82 T

Hearing on the Motion for Acquittal (Open Session) ICC-02/05-01/20

to agreed fact number 10 in the third set of agreed facts, where it is agreed that he

was -- he has a certificate as a medical assistant from 19 -- I think it's 19 -- well, mid
'90s. His position in the armed forces of Sudan from the '90s as a medical assistant

is -- does not support the Prosecution's case that, you know, he would have been in
the field, on the battlefield, seeing and ordering and obtaining knowledge of what are
consistent features or not of counterinsurgency campaigns. And, in any event, we're
talking about South Sudan.

The Prosecution, I anticipate, in due course is going to rely on a great deal of
innuendo, if you like - well, he must have known - and a degree of speculation as well.
But where is the proof? There is none.

My time is up I'm being told.

And again the slide that we have up on the screen, it's a point I've already made,

any -- any time that the Prosecution spend talking about, "Well, this is what was
happening in widespread and systematic way all the time between August 2003 and
April 2004," is utterly irrelevant to establish what was in the defendant's mind
specifically in the period up to but ending 16 August 2003, and any such evidence will
be utterly irrelevant for your consideration.

I think that -- I think that's -- well, apart from the fact that my time is up, I think I've
said almost everything I need to say.

Does your Honour have any questions at this stage?

PRESIDING JUDGE KORNER: [15:23:56] No, I don't.

I canvassed during the break whether Judge Alexis-Windsor has any, but I don't think
she does. But if I'm wrong, perhaps she can speak. No. Well, her microphone
wasn't on, but I distinctly saw, "No".

Judge Alapini?
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JUDGE ALAPINI-GANSOU: [15:24:41](Interpretation) Thank you, Madam
President.

I did want to have some clarification with regards to certain elements which were
mentioned by the counsel of the accused with regards to the scorched earth policy or
burnt earth policy. You explained to us about what that meant, "aksah amsah", and
you mentioned that it could be subject to several different interpretations and I've
only remembered one of them.

Could you give us a bit more, in a few minutes, about that.

MR EDWARDS: [15:25:26] Thank you, your Honour.

Aksah amsah has, on the Prosecution's case, has a very specific literal translation:
wipe and sweep away or wipe up and sweep away. And it's right to say that there
are some witnesses who have given evidence that it is to be understood as meaning,
you know, "kill and burn". And for that I would invite in due course the Court to
consider the evidence -- consider the evidence of P-905 of 7 October 2022. But, you
know, literally "kill and burn".

What there is no evidence of is that aksah amsah, for example, specifically invited or
ordered or induced anyone to commit the crime of rape. If what was intended was
an order to commit the crime of rape, your Honours might expect evidence that is far
clearer that a Janjaweed commander is expressing his condoning that the men under
his command might go out into the village and choose a wife for the night, for
example, or take one of the enemy's wives for himself, the sort of -- the sort of
language that we heard witnesses talking about in the Ongwen case, or the sort of
evidence that was much clearer, even if euphemistic, but nevertheless much clearer in
the case of, you know, the sort of the trials that were heard in Arusha at the ICTR.

Much -- I mean, I'm thinking of an example where an official at a roadblock invited
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the Interahamwe to undress a girl who had been stopped at the roadblock and
ordered the girl to dance for them, for example, and then the Interahamwe

were -- said, you know, "Take the girl and do what you want with her."

You know, if there was something like that, if there was a hint of an order or an
inducement of that kind, we'd be in a very different situation I suspect and we
probably would not be making these submissions. But we don't have that. What
we have is two sets of phrases, "aksah amsah" and "cut the straw and eat it raw", which
is, in my submission, certainly literally, but even euphemistically, nothing. These
are not words that could be interpreted and we haven't heard evidence of them being
words that could be interpreted as specifically committing the crime of rape.

And if I may, the victims say: "Well, you can't ring-fence this. You can't say that
that kind of language or that kind of behaviour or this sort of coercive environment
created by the Prosecution, you can't say that, well, it's all very well, that

could -- that's enough to support the crimes underpinning counts 1 to 5, for example,
or 10 to 11. But you can't cherry-pick like that."

Well, we say, absolutely you can, absolutely you can. And, frankly, it's not for us,
the Defence, to say, to prove that it can't amount to an order or an inducement to rape.
It's for the Prosecution to prove that it does amount to an inducement or an order
specifically to rape. They have failed to do that.

JUDGE ALAPINI-GANSOU: [15:30:26] Okay.

PRESIDING JUDGE KORNER: [15:30:29] Yes, thank you very much, Mr Edwards.
Mr Nicholls.

JUDGE ALEXIS-WINDSOR: [15:30:35] I do have a question. Ido have a question.
PRESIDING JUDGE KORNER: [15:30:40] Oh, you do have a question.

JUDGE ALEXIS-WINDSOR: [15:30:41] Yes. Yes, I've changed my mind.
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Can everybody hear me? Am I being heard?

PRESIDING JUDGE KORNER: [15:30:53] Yes, you are.

JUDGE ALEXIS-WINDSOR: [15:30:59] All right, very well.

My question, Mr Edwards, has to do  with the last thing you said before the question.
You had alluded to it before and you said that with respect to the proof of the counts
in issue, that anything that happened in April or after 15 and 16 August is entirely
irrelevant. Have I understood what you're saying properly?

MR EDWARDS: [15:31:22] Yes, that's right. Perhaps I can expand on my
reasoning.

JUDGE ALEXIS-WINDSOR: [15:31:29] Right, my question is this: Having regard to
the Ongwen appeal -- (inaudible)

PRESIDING JUDGE KORNER: [15:31:52] You've gone now. No, sorry. No, still
can't hear you.

JUDGE ALEXIS-WINDSOR: [15:32:13] Can you hear now?

PRESIDING JUDGE KORNER: [15:32:16] Yes, got you back.

JUDGE ALEXIS-WINDSOR: [15:32:21](Inaudible)

PRESIDING JUDGE KORNER: [15:32:29] We had you back, now you've gone again.
JUDGE ALEXIS-WINDSOR: [15:32:40](Inaudible) ... background and so on, is it
your contention that it -- (inaudible)

PRESIDING JUDGE KORNER: [15:33:04](Microphone not activated) We think it
may be an issue with your microphone.

THE COURT OFFICER: [15:33:45] Your Honour, could you try and unplug and
replug your headphones.

Can you say something.

JUDGE ALEXIS-WINDSOR: [15:34:04] Hello, one, two, three.
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PRESIDING JUDGE KORNER: [15:34:08] That's it. We think.

JUDGE ALEXIS-WINDSOR: [15:34:11] Okay. So let me -- I'm so sorry to the
interpreters, but I'm going to speak quickly.

My questionis: Whether, having regard to the Ongwen appeals decision, whether it
can be said that contextual and background evidence falling outside of 15 and

16 August is irrelevant to any kind of interpretation of the events of 15 and

16 August?

MR EDWARDS: [15:34:46] Thank you, your Honour. Idon't think I could go so far
as to say that events that happened before 15 and 16 August 2003 is irrelevant because
that would be evidence that could inform an assessment of the accused's state of mind
and the state of his knowledge in order to be able to reasonably apprehend -- that's
not the test, I know, but reasonably apprehend that in the ordinary course of events
the act that he orders or induces to be done would result in the commission of crimes.
So anything that happens before 15 or 16 April, I'm prepared to accept that that
would be relevant.

But in order to -- in order to establish what is in his mind -- sorry, I'm looking at the
wrong camera. In order to establish what is likely to have been in his mind as at 15
and 16 August, anything, any knowledge that he obtained thereafter, any knowledge
that post-dates 15 or 16 August doesn't do anything to help us understand what he
may have known on 15 or 16 August. He can't be fixed with knowledge of things
that haven't yet happened.

But I've got -- I've got the -- I've got the Ongwen appeal judgment here. Is there

a -- is there a paragraph in particular that your Honour has in mind?

JUDGE ALEXIS-WINDSOR: [15:36:45] I don't remember the paragraph and I do not

have it with me, but it was just my recollection of having read the judgment that the
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appeals court -- the Appeals Chamber found that it was permissible in certain
circumstances.

MR EDWARDS: [15:37:06] I mean, I suppose -- I mean, I can envisage a situation
where, you know, an -- for example, I'm just picking an example off the top of my
head that I can envisage a situation where the Prosecution may want to rely on the
fact that an individual has committed rape in November, for example, to argue that it
makes it more likely that he had committed an earlier rape in September. I can
understand that sort of situation. ButIdon't --1would submit that that is not an
example which is on all fours with the point that I'm endeavouring to make today,
which is when we're looking at the question of Mr Abd-Al-Rahman's responsibility
under the second route, under route 2, individual criminal responsibility, one has

to -- I'm just going to try and bring it up now. Forgive me.

When deciding whether -- yes. In deciding whether it can be established that the
accused was at least aware that the particular crime that was committed would be
committed in the ordinary course of events as a consequence of his giving the order to
act in the first place. You've got to -- you've got to take into account what would
have been operating on the accused's mind as at that date to be able to be aware of
what would or would not happen in the ordinary course of events.

And when the Prosecution is relying on knowledge of that which has gone before,
that's fine, I understand that and I accept that that's a reasonable argument for the
Prosecution to make. But when the Prosecution says he would have known

what -- he would have been at least aware that the crime of rape, for example, would
be committed in the ordinary course of events as a consequence of the execution of his
order, an order that was given in August -- on August 15, 2003, for example, the

Prosecution can establish that by looking at his state of mind in, for example,
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February 2004, it's just not logical.

JUDGE ALEXIS-WINDSOR: [15:40:15] Thank you, Mr Edwards.

PRESIDING JUDGE KORNER: [15:40:18] Yes, thank you very much, Mr Edwards.
Right, Mr Nicholls, I know you've prepared a PowerPoint, although it seems to be
somewhat different from Mr Edwards', thank you very much for the copy. But
effectively it comes down to this: The argument for the Defence is in essence a very
straightforward one. They say that you cannot -- well, there are two aspects. First,
there is no evidence that at the time of the Bindisi attacks this defendant could have
anticipated or was aware or in any way induced, ordered, or whatever, the rapes to
take place because it was the first of these attacks, excepting for the moment and for
the purposes only of these arguments that the accused is Ali Kushayb.

The second aspect is this, as Mr Edwards has just pronounced, that you cannot use
what later happened to show anything about his state of mind at that stage.

Now, Mr Edwards, I've summarised quite a lot, but that's effectively it, isn't it? Yes,
I see you nodding.

Right. So, Mr Nicholls, that's what you've got to deal with.

MR NICHOLLS: [15:41:47] Well, if that's all, that will be a bit simpler than I
anticipated and what I planned.

But, your Honours, on the first point it's important to keep in mind that Bindisi
doesn't just happen. Bindisi doesn't just happen out of the blue on 15, 16 August.
Bindisi, the attack on Bindisi, where all of the crimes are committed, the ones not
challenged and challenged in 1 to 11, is the culmination of a pattern of attacks that
began after the rebel attacks on Mukjar and Bindisi.

The attacks started after Ahmad Harun had said, contrary to what my friend said

with the witness present, in speaking to the Fur, "You will be raped". The witness
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led the attack on Nyerli, Tiro, Kodoom and Bindisi before -- sorry, Nyerli, Tiro and
Kodoom before he got to Bindisi. And as I will -- some of the evidence will show,
during those earlier attacks, the unchallenged counts, murder, pillage, all of that
happened as a result we say of the accused's orders and inducements.

And in addition, I think a very important point, in those attacks, people who were in
the proximity of the accused -- and, again, for the purposes of this hearing, you know,
I understand this is only for the purpose of this hearing that they are saying, "If it was
me, I didn't know anything and this is all a coincidence”, essentially, but during those
attacks, people in the proximity of the accused saw women being chased like rabbits
by a wild animal.

This was not a military campaign. These would be crimes even if it was to the
civilians who lived there. There was no enemy on the other side. The people
attacked were Fur civilians. So there was no collateral damage to be had. The
people murdered, raped, had their homes burned, who had all of their property
stolen were the object of the attack, and you can see that when, at the culmination of
the first day of the attack - and we've always been consistent this is one attack - in
Bindisi on the night of the 15th, the -- I don't have the -- my slide in front of me or the
quote, but I would get to it, the accused thanks his men and he says, "You've done a
great thing. You've done something that the enemy will never forget" -- sorry,
"You've taught the enemy a lesson they will never forget. The enemy will never
forget this day." And then he says, "You have taught the Fur a lesson.”

So who are the enemy? The Fur people. An attack on the Fur people, when you see
your men chasing women like rabbits, what happens when the wolf catches the rabbit?
What legitimate -- in any world conflict, in any world, where is it legitimate for the

soldiers to chase women like rabbits? What does anybody think is going to happen
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when the soldiers catch women?

PRESIDING JUDGE KORNER: [15:45:31] You say -- you say you've got that on the
slide, that evidence somewhere?

MR NICHOLLS: [15:45:37] Yeah, that's -- if we could go --

PRESIDING JUDGE KORNER: [15:45:40] You've given us ...

(Counsel confers)

MR NICHOLLS: [15:45:42] Yes, here's ...

PRESIDING JUDGE KORNER: [15:45:51] Which slide is that one?

MR NICHOLLS: [15:45:53] 10, your Honour.

PRESIDING JUDGE KORNER: [15:45:55] 10. Thank you very much.

MR NICHOLLS: [15:46:13] I didn't know if you were talking about the chasing like
rabbits or where he thanks the -- his soldiers.

PRESIDING JUDGE KORNER: [15:46:21] Chasing like rabbits.

MR NICHOLLS: [15:46:23] Yes. Well, there's several, your Honours, where

that -- several examples of that: Tiro, Kodoom, Nyerli, before we even get to Bindisi.
Then in Bindisi, he thanks his men for the attack that day where the unchallenged
murder, the unchallenged pillage, the unchallenged forcible transfer, all the acts
except for outrages and other inhumane acts and rape are accepted as having, for the
purposes of this hearing, flown from his -- from his orders or inducements including
"aksah amsah" and "cut the straw, eat it raw".

And one other point I would make quickly, your Honours, for your

consideration - and I can give you all the cites once I have them in front of me,
because I'm trying to answer your questions quickly - it's important to remember that
one witness talked about in the evening in Bindisi, after the first day of the Bindisi

attack, the 15th. So in the evening, the accused is camping out with his men. This
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witness was there, close by the accused and overheard other Janjaweed soldiers - 1
don't have the exact quote in front of me - talking about having raped and aggressed
against women.

And that is slide 28, if you could bring that up, Ms Sabatini.

And then the attack continues the next day on the 16th.

And I'll just note that my friend said, "Of course we're not saying there's a higher
burden for sexual assault crimes, SGBC crimes", but that's exactly what he's doing.
He says, "There's not a higher burden, it's not different", except that -- except that it is,
essentially, by saying, "You didn't hear -- you didn't hear him saying, 'Take a wife,
take a mistress." You didn't hear these accounts of him forcing any woman to strip
or dance in front of him", as he -- as he was talking about from another case he cited.
Well, you also didn't hear him saying, "Take a mattress." You didn't hear him saying,
"Take all the jewelry you want." Those charges aren't challenged because they
obviously flow. And again, you set the men loose, you say, aksah amsah. You
referred to the Fur as the enemy. You refer to them as slaves while you have your
foot on the neck of a victim and call him a slave in front of your men. They chased
the women. He doesn't need to see the actual rapes. That is not an element. He
doesn't even need to be there in Bindisi after he has set this in motion and made these
orders and sent his men. And there is no logical reason at all, no reason in fact other
than these murky biases and a higher standard that have perpetuated, there's no
reason to treat these crimes any differently.

And I think it's important, also was part of what I was going to talk to you about, that
Witness 1068 -- no, sorry. Idon't--

(Counsel confers)

MR NICHOLLS: [15:50:15] Witness 986, when he's being personally tortured by the
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accused here in the courtroom, in Kodoom, being called a slave, they -- the men
surrounding him, the accused's men, are saying "Can we kill?" 986, "Can we kill
him?" And the accused says, "No, don't kill him now. We need information from
him. We need to know where the others are, where the tora bora are. Afterwards,
you can kill him. Just torture him now."

And that matches what happens to the rape victims. It's a witness, I believe it's

P-11 - I'll find my reference - stated that during the process of the women and the rape
and torture, they were referred to as slaves and they were asked, "Where are the
men?"

So it's almost exactly the same situation. Instead of tying the person up --I won't
mention the way that they tied up 968 and damaged him for life, to the point where
he couldn't sit in the room and see the accused. The same thing happens to this
witness, the victims of the rape, and they are asked the same kind of questions,
"Where are the tora bora?" Another victim is called the sister of a tora bora. So these
aren't -- even if you -- even if you accepted this idea that there are some additional
requirements, that there is additional specificity, and my friend didn't articulate it, but
said, "No, these are somehow different", even if you accepted all that, it's present here.
Because while the women are being raped and the other violent acts perpetrated on
them, nobody -- it's indivisible because they are also being interrogated and they are
also being abused as Fur women. And again, I come back in a circle to the beginning,
that is exactly what you would expect in Darfur when the Janjaweed under your
command are chasing women like a wild animal chases a rabbit.

So that would be my answer to the two questions you just posed to me.

PRESIDING JUDGE KORNER: [15:53:05] Mr Nicholls, obviously I leave you to take

your own course on this, but it does seem to me that effectively, although there is
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some discussion about what ordering and inducing means, I mean, at this stage,

I think that's the real gravamen of this application.

And, Mr Edwards, if I'm wrong in that, then say so straightaway because obviously
Mr Nicholls should have a chance to deal with anything else that you're relying on.
MR EDWARDS: [15:53:39] No, I don't have anything further to say. Your Honour
very accurately summarised what the point was, and of course Mr Nicholls must
have the opportunity to address that. It would be interesting if he would just finish
reading the entire quote of the chasing women like a dog chasing a rabbit because in
the very next sentence of that quote --

MR NICHOLLS: [15:54:07](Microphone not activated)

PRESIDING JUDGE KORNER: [15:54:09] No, but I -- no, but interrupted -- okay.
But I merely wanted to make sure that I hadn't got it wrong so that you had the
opportunity to deal with all the aspects that Mr Edwards was relying on. But it does
seem to me that's the main part.

However, as Mr Edwards has invited you to read the next part of the "chasing like
rabbits", which witness was it? You don't -- you don't indicate which witness that
was in the --

MR NICHOLLS: [15:54:37] If you give me one moment, your Honour, I'll find the
place in my outline where I have the witness numbers.

(Counsel confers)

PRESIDING JUDGE KORNER: [15:55:42] It's P-878 I've been told.

MR NICHOLLS: [15:55:53] Yes, your Honour, that's one of them. There are several
references, that's why --

PRESIDING JUDGE KORNER: [15:55:57] I see, all right.

MR NICHOLLS: [15:55:58] -- I'm just trying to find the right one. But yes, "In Tiro,
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Witness 8- --" this witness saw the Janjaweed "chasing women and men, just like a
dog chasing a rabbit or any wild animal chas[es] its prey. They were burning down
houses, they were chasing people and shooting them."

PRESIDING JUDGE KORNER: [15:56:17] And this was during the attack on Tiro.
MR NICHOLLS: [15:56:28](Microphone not activated)

PRESIDING JUDGE KORNER: [15:56:29] Yeah.

MR NICHOLLS: [15:56:30](Microphone not activated)

THE INTERPRETER: [15:56:33] Microphone, please, Counsel.

PRESIDING JUDGE KORNER: [15:56:35] Your microphone, Mr Nicholls.

MR NICHOLLS: [15:56:38] Sorry. If we can go to slide 15. Again, that in Kodoom,
as this attack continues, the same attack, again, it's this witness - I'm not giving the
number, perhaps I could - but this witness in the proximity of the accused again sees
them chasing people, women, watching the Janjaweed burning the village and
chasing the men and women of the village, looting the houses.

So maybe my friend's point is that they're chasing men too, which I don't think takes
it very far. When you see your men again chasing the women from the village, the
people that you have called slaves in Kodoom in front of your men, then it is
absolutely foreseeable and more than foreseeable that rape will occur.

And the reason that acts after this period can also be relevant, not because of course
an attack that involves rape that happens a month later, the accused doesn't have that
in his mind on the time, on August 15, when he's leading this attack, but it's relevant
because it shows the same pattern, the same acts. And it is not credible that on 15
and 16 August attacks were carried out in a way that didn't involve these crimes and
then suddenly changed where these crimes always occurred. It's the same pattern.

But it's not a huge point we rely on, but it is the same pattern continuing from the
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start of the attacks to the end. I think that is relevant.

PRESIDING JUDGE KORNER: [15:58:56](Microphone not activated)

THE INTERPRETER: [15:58:57] Microphone, please, your Honour.

PRESIDING JUDGE KORNER: [15:58:59] The Prosecution case at its highest, then it
could be said that he must have known what was going to happen, but the argument
is, even if it's clear it's a pattern, before -- at the first time of it happening, the pattern
may not have emerged enough to put the defendant on notice, the accused on notice.
But you're saying effectively that by the time they get to Bindisi in this, effectively,
convoy of attacks, they have already been through Nyerli, Tiro and Kodoom, and
you've got the evidence there.

MR NICHOLLS: [15:59:47] Yeah. Maybe if I run just through a bit of that evidence,
I'll show --

PRESIDING JUDGE KORNER: [15:59:49] Yes.

MR NICHOLLS: [15:59:49] -- the pattern and it will make the point more clearly.

So first of all, for purposes of this hearing, the accused's position of authority I think
really is not in dispute, but it is relevant to the actions of his men during these attacks
how strong that position of authority was.

The -- you heard from one witness regarding military documents that referred to the
accused that referred to Bindisi. This is number 2 in our reference sheet. And this
witness stated and told you that there were signals, military communications that he
had seen that stated that Ali Kushayb led the militias to, quote, "purify and cleanse"
Bindisi and that the target of this operation was not the rebel force, but "the residents"
and "population in Bindisi".

So he is attacking the population. He is not attacking rebels. He's not attacking an

armed force. And when you attack the population, all these other crimes are
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committed by his men where there was no instance -- evidence that he does anything
to stop them or reprimand them, rather congratulates them when we get to the 15th,
and then says, "We're going to continue to destroy Bindisi."

If I could go to slide 3, please, Ms Sabatini.

PRESIDING JUDGE KORNER: [16:01:25] Sorry, slide 1, where's slide 1?  So can
you go back to slide 1. It'snot slide 1. The first -- the thing you were just showing.
No, sorry. This one. Is this one of the documents that somebody sat there and
copied?

MR NICHOLLS: [16:01:38] Yes, your Honour.

PRESIDING JUDGE KORNER: [16:01:40] It is.

MR NICHOLLS: [16:01:41] Yes, it is.

PRESIDING JUDGE KORNER: [16:01:43] Yes, thank you.

MR NICHOLLS: [16:01:44] But I'll note that this document which was copied

1 August 2003 to the accused, titled, "Destroying Bindisi Locality" asks him to
establish a committee to prepare for this further destruction. Idon't have a slide on
it because I didn't think it was necessary, but in the response slide, the accused
responds that he will carry out this task and indicates that, "The name we shall give to
the project is the "zakat gathering committee".

So he's bringing this zakat element, which we know about the letter, the pretext of
going to Bindisi to collect the grain, that's highly corroborative of this document.
Although again, without getting into the test, where we don't have much differences,
this is, I would say, not the time. You can of course sensibly, as the word is in the
Gbagbo judgment, sensibly weigh the evidence, but now is not the time I would say
in detail to pick apart these -- and weigh these issues in the same way as you would at

the end of the judgment.
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But it is relevant that this document orders him by Harun essentially to carry out this
attack. We then have Harun with him in Mukjar talking about that the Fur will be
murdered and raped. And when he responds to Harun, who is giving this

directive - and I'm sorry, I didn't make that slide, although Ms Sabatini told me I
should - that slide, he does provide that strong corroboration of setting up a zakat
committee. And again there is all this evidence of that. And these documents were
provided very early on, I can't remember the date of this statement, but these

are -- these were not recently received, well before this trial started.

And, if I just continue, the zakat letter that we've heard so much about, one

witness - this is in our reference sheet 4 - saw the accused carrying this letter from the
Mukjar commissioner, Ja'afar Abd-Al-Hakam.

Another witness, this is 878, saw the letter. The way he described what was planned
and the use of this letter and the use of the zakat office and committee was, quote, "a
cover so that the citizens won't doubt or question what's happening. They didn't
want people to escape.” And the same witness characterised this as an operation to
"kill, rape, displace and burn the population of those villages". And that's at cite 5.
And this witness was there and that's exactly what happened.

Another -- I'm jumping ahead. This is reference sheet number 1, our first footnote.
Another witness here stated -- this was not a witness who had met the accused, but
this was a quite high-level person stated that based on his work, his knowledge, his
experience, his position, the accused's role as Janjaweed commander was to
implement the GoS plan to end the conflict in Darfur by "killing, rape, burning down
villages and all other kinds of activities that were used in the field". That's reference

sheet number 1, your Honours.

PRESIDING JUDGE KORNER: [16:05:56] Sorry, when you say "reference sheet
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number 1", what do you mean?

MR NICHOLLS: [16:06:01] Well, in order to avoid going in and out of public
session --

PRESIDING JUDGE KORNER: [16:06:05] Yes.

MR NICHOLLS: [16:06:06] -- and to stay all in public session, we made a list which
was distributed to your Honours and the parties and participants of all of the cites.
PRESIDING JUDGE KORNER: [16:06:16] Oh, yes, I see what you mean, yes.

MR NICHOLLS: [16:06:18] So one gives you the witness code and the cite to the
transcript.

PRESIDING JUDGE KORNER: [16:06:23] Right, I've got you. Thank you.

MR NICHOLLS: [16:06:32] I'll just quickly, if I can, because this is largely factual, the
law is relatively simple and I don't think much disagreement on it, I'll just go through
some of the other evidence that shows that the accused at this time, he led and
directed the attack, he personally engaged in violent contact -- conduct, including
stepping on the neck of the victim. And I will explain a bit how the witness did have
a chance to know that this was the accused (Overlapping speakers)

PRESIDING JUDGE KORNER: [16:07:08] I don't think you need trouble us on that
(Overlapping speakers)

MR NICHOLLS: [16:07:12] All right. ThenIwon't do that. Although, of

course -- okay, I'll skip that.

That he used derogatory language, I've already mentioned that, calling the Fur
"slaves". And that's important because it can't get much more dehumanising than
trying to convert a human being into property. He's saying to his men, "These are
slaves. These are our property.” You can do whatever you want with a thing, with

something you own. He's calling them "slaves".
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There's -- there's -- from the ICTY, there was the findings of calling Muslims
pejorative names like terrorists, Turks, Balijas, that is done so that your troops know
you don't have to treat these people like combatants. You don't need to treat them
like you would a regular soldier.

Him calling the Fur "the enemy" and "slaves", it's harder to think what could be more
of a green light to do whatever you want. It's harder to think that when he's gotten
this directive from Harun to destroy Bindisi - and this is the way he characterises the
people of Bindisi, and the people along the way - that these crimes will happen. And
again, there's no challenge to all the other crimes which are intermingled into this
same exact campaign and conflict.

If we go to slide 5 and we'll just go through this quickly. For Mukjar, the accused on
the 15th, he goes to -- he begins with his campaign attacking Nyerli. And this is
reference sheet 10.

The witness with him heard him shouting: "Allah Akbar. Allah Akbar. Wipe out
and sweep away. Sweep away. Amsah aksah." And then the same witness saw
the accused order his men to move towards the village, after saying that it was
burned and looted.

Next slide please, Claire.

And again we already saw this. During this attack, the women and the men are
being chased and fleeing.

The witness at reference sheet number 11, who was with the accused during this
attack at Nyerli, explained that when Ali Kushayb uses his slogan "aksah amsah", it
meant wipe out, sweep away or clean everything and do not leave behind any trace.
So again, this is not a campaign to defeat the enemy. This is not a campaign against

an army. Thisis a campaign to destroy a civilian population.
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And outrages upon personal dignity, I'll get to that in a minute.

Inhumane acts and rape are a way to destroy not just the women of that community,
but the community as a whole.

A different witness, same one at -- witness one -- a high-level person who had never
actually met the accused but who learned about him in the course of his work, talking
about amsah aksah, said, "This expression was used by individuals when they carry
out work on the battleground. The fighters should be, of course, free to do what
they do. There are no limits, so they can do what they like. ~So kill and kill without
taking into account any other thing. Just do everything you can in order to kill."
The same witness also said that the expression meant "come back with nothing" and
the "killing and horrific aggressions can be carried out to justify that".

A different witness at reference sheet 16 explained, "The meaning of aksah is attack
and advance. Amsah means fight and don't leave anything, don't leave anything
behind, no houses, no trees, no humans, no animals. So amsah means sweep away
anything you find on this land."

Finally at reference number 17, your Honours, another witness who was with the
accused during these attacks stated "Aksah, he met by that kill. And amsah means
burn out." I think my friend might have quoted this. And that's exactly what they
did, they killed everybody and burnt down every hut to the last one. Again, this is
before we even get to Tiro. All of these quotes are the first step of this attack before
we get to Tiro, Kodoom and then Bindisi.

Another witness, this is at our references 18 and 19, your Honours, present in Nyerli
heard the accused order his forces, "Kill everybody. Wipe out [...] cut the straw and
eatisraw". Same witness, "Cut the straw and eat it raw. Don't leave anything

behind, not a tree, not anything. Just wipe out everything”. And these challenged
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counts, when you're wiping out everything, it's more than foreseeable that rapes and
these types of other sexual and gender-based crimes would occur.

The same witness again with the accused on this campaign, when he was about 4 to

5 metres away from him, could see burning down and killing and the Janjaweed
carrying people, including children, and throwing them into the fires of burning
houses. That's reference 20.

So I won't necessarily go through all of this, but you get the idea. This is an
incredibly violent, lawless attack that continues throughout the period, throughout
these villages before we get to Bindisi. And my friend says, "Well, he didn't say 'find

a wife', that that is somehow necessary in order to find that the rape charges

are -- meet the standard and occur in exactly the same way as the other crimes in
counts 1 to 11 that are not charged.

If I could just go to slide 10, Claire, please.

So again the witness saw the Janjaweed chasing women and men just like a dog
chasing a rabbit or any wild animal chasing its prey. They were burning down
houses, they were chasing people and shooting them. This is at our cite number 24,
your Honour.

And so when the accused -- again, I'm repeating myself, but when he orders "wipe
out, sweep away, destroy everything, cut the straw, eat it raw", he orders his men to,
you know, to carry out this campaign to destroy the population, the murders are
foreseeable, the torture is foreseeable, but somehow you're going to separate out the
rapes when his men are chasing the women and told to destroy this population
completely?

And as far as his knowledge, again, my friends are trying to split hairs and wall this

off or ring-fence it, as my colleague said. But another witness recalls that in Tiro, so
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we're still pretty close to the beginning of this campaign, an umdah, an Arab

umdah -- would have been killed otherwise, but an Arab umdah addressed accused
and said to him, "Ali, what you are doing here does not please God and doesn't please
his profit. And you said you're not going to hit any person, nor kill any person, nor
burn any house. You said that you will only do that anybody who's carrying a
weapon and resisted you. But what you're doing now is not right." That's at
reference 26.

What's his response when he's told essentially stop committing all these crimes, it's
not right? His response: "Umdah, this is our business. You can't tell us how to do
our own work. If you don't like what we're doing, choose one of your horses [...]" I'll
move on a bit "and ride it. Go back to your house in Garsila." That's 26.

So here what's he doing? One, he's showing his position of authority, he's clearly
showing that he's the one in power there, which I don't -- I don't think is being
contested. And he's saying "We're going to continue exactly the way we have.
We're going to continue to do our work. If you don't like what we're doing, go back
to your house in Garsila." So he knows and in front of his men he says essentially
"we're going to keep doing this".

I'll speed it up, but he then orders his troops on to Kodoom.

If we go to slide 11, Claire. Thank you.

And on 12, the witness at reference sheet number 28, he hears the accused give
instructions to "burn the village and to beat or kill the people”. And my friend will
say, "Ah-ha. Didn't say 'and rape™. That's not the standard. That's not the way
this can be viewed.

The next slide, Claire.

Cut the straw and eat is raw again.
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And the next slide.

The witness with the accused on this campaign: "As soon as we arrived [in Kodoom],
they did the same they did the Nyerli: the shooting, the killing, the burning, and the
raping.”

PRESIDING JUDGE KORNER: [16:18:18] Sorry, one witness changed his mind
about whether it was raping or killing. It's not this witness?

MR NICHOLLS: [16:18:28] No, your Honour.

PRESIDING JUDGE KORNER: [16:18:30] Okay. And just can you remind me
again which one that is.

MR NICHOLLS: [16:18:33](Microphone not activated)

PRESIDING JUDGE KORNER: [16:19:35] Yes.

MR NICHOLLS: [16:19:35] Thank you.

If we go to slide 15, please.

Well, we don't have the whole quote there, your Honours, but this is number 32 on
our reference sheet. Another witness, different witness from the last one, who was
also with the accused on this campaign, told the Court, in Kodoom -- in Kodoom now
the Janjaweed again "chasing people, women" and that he was "watching the
Janjaweed burning the village and chasing the men and women of the village, looting
the houses". And following the attack, this witness informed the Court he left

for -- some time after this, he was not there for the final part of the attack on Bindisi.
But he heard, he heard that many inhabitants -- he heard from inhabitants of Kodoom
that women there were raped. That's number 33 on our sheet.

Another witness, number 34 on our sheet, stated that a lot of people were raped in
Kodoom and Bindisi. ~All of this -- well, at least Kodoom before we get to Bindisi.

Now, just his own conduct briefly because his own conduct is relevant to the message
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to his troops, but another witness observed him in the middle of Kodoom supervising
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an execution, ordering the Janjaweed to take action to shoot. That's at reference
number 36. And another witness -- sorry, the same witness stated that in Kodoom
he also saw the accused doing the killing himself. Again, 36. Actually I have two
references to 36 here.

I'll just come back now to Witness 986. In Kodoom this witness heard the attackers
shouting "Nuba! Nuba!" while shooting. So again the dehumanising is working.
986 was captured by the Janjaweed, stabbed. The accused put his foot on his neck,
called him a slave. That's at number 38, your Honours. The witness was being
beaten, kicked, whipped and in the presence of the accused heard the Janjaweed
exclaim "You slaves, it is your year, this year you will all die!" That's number 38.
So, again, the accused calling the Fur civilians slaves, his men calling them slaves,
making them property to do whatever you like with, including pillage, murder, and
for the women in this case rape.

Later, a Janjaweed fighter accused -- asked the accused for permission to shoot the
witness. I said this before. Sorry. And the accused responds, "Do not kill him"
this is the exact quote, "just torture him until he tells where the other people are".
And he said that "all of them will die" and their livestock would become their reward,
the Janjaweed's reward. So that's at 39.

The accused also said at the same time, "Don't kill him. Let's catch the animals
running away and get the other people. A fter that, we can come back and ask where
the people are. If after that, you want to kill him, then kill him".

That's at number 40.

And then I won't go into all the details, but this victim was tied up and mistreated in

a way that actually broke him.
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PRESIDING JUDGE KORNER: [16:24:22] Sorry, Mr Nicholls, I can assure you,

Mr Edwards referred to him, we're all -- we all remember very clearly. And, indeed,
I refreshed my memory about his evidence before this hearing.

MR NICHOLLS: [16:24:36] So again I reference that because these are the actions of
the accused in person in front of his men before they get to Bindisi. And they want
you to accept that somehow the torture follows from his order, the pillage, all of these
horrible acts, but not the rape because he didn't say "Find a wife, find a girlfriend."
You know, it's just -- the other part of this vignette with that witness that jumps out at
me is they're talking about catching the animals. The Janjaweed in this campaign
under the accused, they treated the livestock with more humanity than they did the
people who lived there. The animals they take away and the people, they're
murdering, torturing and raping them.

And just quickly as far as recognition, my friend tried to talk about how careful you
would have to be about whether this was their client. Again, on one side, this is not
the time for that really detailed viewing of all the evidence together. It's -- sensibly
look at the credibility, but this is not the end of the case. Judgments take a year to
write often.

PRESIDING JUDGE KORNER: [16:26:07](Microphone not activated)

MR NICHOLLS: [16:26:08] Perhaps not in this case, but they have -- they take a very
long time because of that holistic viewing of all of the evidence at the end together,
whereas in this case and in others, a judgment on the -- I keep wanting to say no case
to answer -- the motion on judgment for acquittal can take a couple weeks and be oral.
So we're not at that level, I'd suggest, of analysis, but even so, my friend suggested
that 986 may have been mistaken in identifying --

PRESIDING JUDGE KORNER: [16:26:41] Again, Mr Nicholls, don't go to any
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trouble, because Mr Edwards has advised us, as it were, to treat his evidence with
caution, but has not at any stage suggested any witness that relates to this argument is
someone who he suggests we should treat as completely unreliable.

MR NICHOLLS: [16:27:04] All right. Well, then I'll move on. Thank you, your
Honour.

I will just note though that, as I think you raised, one of the accused's men there, the
witness heard him refer to him as Ali Kushayb. So it's not just the position of his
neck that's at issue here.

Then I'll move along. Next slide, slide 18, please.

Now we get to Bindisi, after all of these crimes, all of these atrocities against the
civilian population that have been carried out with the accused previously to the
Bindisi portion of this same attack.

And what you see there is a repeat, understandably, of what's happened before.
And now I'll give you the quote I said. Ihave it front of me now if we go to slide 19,
please. This is the accused speaking to his men --

PRESIDING JUDGE KORNER: [16:28:13](Microphone not activated)

MR NICHOLLS: [16:28:14] That's number 43, your Honours, on our list if you need
to find it.

And I'll just skip ahead here to another witness, this is now still in Bindisi, gave
evidence that the accused overrode a Janjaweed commander who objected to
continuing the attack - this is at number 45 - where the accused said: "Any colonel
who backs down and who refuses to join us, to continue this operation, should go
back to his family. We will continue our operation anyway". Iskip abit "[...] and
we'll go to the colonel who backed down and we'll take his belongings, we will

destroy his assets”. So again he is saying "We're continuing our operation regardless
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of these objections to how terrible this is". And this is reference 45. And it shows
that standing up to the accused, as this Janjaweed commander did, even put you at
risk.

I'll just move on to another -- another quote which follows up on the next day in the
beginning on the 16th, "On the second day of the attack on Bindisi", this is slide 20,
please, "the accused ordered his men to continue [the] operation and stated that 'we
should move from his location and destroy the remainder of the villages of Bindisi."
That's reference number 47.

PRESIDING JUDGE KORNER: [16:30:11] Again, Mr Nicholls, I don't want to stop
you -- well, I do, actually, on the basis that we've got the general picture, we've got
the points that you make, and unless there's anything else that you want to draw our
attention to or anything on the law that you disagree with Mr Edwards on --

MR NICHOLLS: [16:30:33] I'll just -- I'll just come back to the question where I said
if I could come back to you, which was --

PRESIDING JUDGE KORNER: [16:30:39] Oh, yes.

MR NICHOLLS: [16:30:40] -- not completely clear to me what my friend's argument
was, but on the other inhumane acts.

PRESIDING JUDGE KORNER: [16:30:48] Yeah.

MR NICHOLLS: [16:30:50] I mean, the acts of rape are not charged as rape under 6
to7. Rapeisonlyin counts8to9. There's overlap in the facts on some of the
outrages upon personal dignity and other inhumane acts because they 're taking place
at the same time. But each of these crimes, the other inhumane acts that we've listed
in our -- that were confirmed and the rapes, they have different elements, they have
different facts, they're different crimes. So I'm not sure if that's exactly what my

friend was getting at, but the rapes and the outrages upon personal dignity and the
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other inhumane acts are not all based on the same facts, it's not cumulative.

So just for an example, the charge of outrages could be children, family members
being forced to watch the rape, that rape of a relative. That rape is charged as a rape.
It's the same act of rape, but it also has the separate charges of other inhumane acts
that are related, but it's not the same thing. So the rapes are only in the rape counts
and we're not claiming that any of the other inhumane acts or outrages are the rapes
and -- based on just the same facts and elements. So it's not --

PRESIDING JUDGE KORNER: [16:32:29] Well, I think the analogy -- well, or the
example of Mr Edwards is if you take the clothes off before you commit the rape, that
could be an outrage on public dignity if you tried to separate it out, but in fact
realistically it's all part and parcel of rape.

MR NICHOLLS: [16:32:48] Well, I think it depends how it happens, your Honour,
and it depends on the facts and you have to look at it. I mean, you're tearing the
clothes off, stuffing them in the women's mouths, separating them, carrying this out
in public, it's not all part of the rape. The rape elements are very simple.
PRESIDING JUDGE KORNER: [16:33:09] Yes, okay.

MR NICHOLLS: [16:33:10] And narrower.

PRESIDING JUDGE KORNER: [16:33:12] And as regards the test that we have to
apply for a motion on judgment of acquittal, I think probably Mr Edwards is right
that the -- if you like, the distinction which is drawn when you have a judge and a
jury of not could but would -- not would but could you convict is probably artificial
in these circumstances.

MR NICHOLLS: [16:33:41] It's artificial to an extent, but my friend did not read the
entire paragraph 309 from the Gbagbo judgment that he was talking about.

Paragraph 309, the Appeals Chamber judgment, states: "The test has never been
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expressed as 'would convict'. Thus, it is a false contrast that only distracts from the
focus of the analysis, which must remain on 'could convict'."

So I think it is a bit artificial, but it's not necessary for you to determine that you
would convict in order to dismiss a motion for acquittal. You don't need to get to
that same level.

PRESIDING JUDGE KORNER: [16:34:33] I suppose it could be expressed as if the
judges came to a conclusion there was no supporting this trial, well, then it's a very
simple and straightforward matter.

MR NICHOLLS: [16:34:47] Yes, your Honours. I think --

PRESIDING JUDGE KORNER: [16:34:49] But if there is evidence which, taken at its
highest, when the test of -- is being applied of are we satisfied beyond a reasonable
doubt, we could convict, then it's a different matter.

MR NICHOLLS: [16:35:06] Yes. Because you don't need to go to that extra step
which would require looking at everything as a whole. But, yes, of course if there is
no evidence and nothing, then you should acquit on that point.

PRESIDING JUDGE KORNER: [16:35:22] Yeah.

MR NICHOLLS: [16:35:23] On that count.

PRESIDING JUDGE KORNER: [16:35:25] Yes.

MR NICHOLLS: [16:35:34] Just one more point, thank you, that my friend has
reminded me of, when you look at this, your Honours, is that many times the
commission of the crimes charged under counts 6 to 9 overlapped with the
commission of the other crimes. So one Witness P-7 talked about how women were
brutally murdered right after being raped by the Janjaweed and one of them having
her body burned and being shot. That's at reference sheet number 55.

So the accused is saying go out and murder them all, kill them all, as part of doing
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that, as part of destroying the community, they rape them as well.

And P-11 talked about men who were stripped, beaten, had their hands tied behind
their backs, told to lie face down and were executed before the Janjaweed turned to
the captured women in the same group and started abusing them. That's reference
number 56 for your Honours.

So that overlap I'd suggest is also relevant.

And I don't know if you have any other questions for me.

PRESIDING JUDGE KORNER: [16:36:56] I don't.

Judge Alapini-Gansou?

Judge Alexis-Windsor?

JUDGE ALEXIS-WINDSOR: [16:37:21](Inaudible)

PRESIDING JUDGE KORNER: [16:37:23] You're mute again.

JUDGE ALEXIS-WINDSOR: [16:37:43] Is foreseeability the appropriate test for the
proof of knowledge?

MR NICHOLLS: [16:37:56] I think I heard your question, your Honour. Imay not
have heard all of it. What the accused needs to know when he issues these orders or
inducements is that these crimes will occur in the ordinary course of events.

JUDGE ALEXIS-WINDSOR: [16:38:23] "Will" meaning as in certainty, not "might",
not "may", but "will"?

MR NICHOLLS: [16:38:32] Not will with certainty, no, but with virtual certainty. If
I'm understanding. I'm sorry, I'm having a little bit of trouble.

PRESIDING JUDGE KORNER: [16:38:43] I think it's breaking up, but I think, I'm
pretty certain: Is it foreseeability or does there have to have -- does there have to be
evidence that he himself realised that this would take place?

MR NICHOLLS: [16:39:02] Yes, with virtual certainty. Not absolute certainty
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because that's impossible, but yes.

PRESIDING JUDGE KORNER: [16:39:09] And it's not an objective test, what
everybody else had realised, it's what he himself realised, a subjective test.

MR NICHOLLS: [16:39:19](Microphone not activated)

THE INTERPRETER: [16:39:21] Microphone, please, counsel.

MR NICHOLLS: [16:39:23] Yes, your Honour, but I think as part of the evaluation of
that, the fact that it's obvious that anybody in that position would have realised it is
relevant. The one part -- I'm sorry, your Honour, did you have another question?
JUDGE ALEXIS-WINDSOR: [16:39:39] No. Thank you.

MR NICHOLLS: [16:39:40] I did have a section, your Honour, on the impact of the
society as a whole and the destruction, but I think that it's not necessary. Thank you.
PRESIDING JUDGE KORNER: [16:39:50] Certainly not at this stage, no.

Yes, thank you very much, Mr Nicholls.

Yes, Ms von Wistinghausen, do you want to add anything to what's already been
said?

MS VON WISTINGHAUSEN: [16:40:04] Yes, thank you, Madam President. Well,
obviously our role is not the same as the Prosecutor's and I concur with -- for what it's
worth, with most of what Mr Nicholls said. And Ijust would like to add a few
discrete points to his submissions, mainly those that directly relate to our clients,
some of which were dual status witnesses, as you know.

At least nine of the participating victims, three of whom are dual status, report being
direct victims of conduct that likely constitute crimes arising from the attacks we're
talking about today, the ones surrounding the dates of 15 and 16 August 2003.

So we've said it in our written submissions that looking at these counts only and

analysing the evidence taken at its highest, as I understand, is the threshold for the
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purpose of these hearings. And including the evidence by participating victims, and
this is why I'm raising it, being dual status witnesses, we, the representatives of the
victims, can't see any substantial weaknesses in the evidence presented thus far by the
Prosecution, which we understand is the test to apply according to the Appeals
Chamber in Gbagbo.

So even if we looked at the evidence as a whole, the charged and the uncharged
attacks, and Mr Nicholls has elaborated on that, and also the alleged behaviours of
the accused, it is submitted that what the accused knew, saw and did must have been
clear to him -- it must have been clear to him that the acts

underpinning -- underpinning the counts 6 to 9 were virtually certain to occur, we
just raised it, or Mr Nicholls just raised it, in the ordinary course of events.

Mr Edwards said quite freely or openly or spontaneously today, so what was
foreseeable may have been murder, pillaging, burning, ethnic cleansing, forcible
transfer, but not the rape. In our submission it is completely unnatural to disconnect
the sexual and gender based crimes from all other crimes. I do understand where
that comes from, we all understand the sensitivity of these crimes, but to completely
disconnect them from all the other crimes that are just as crass, bad, heavy, whatever
term you call it, but you can't just get along and say no, the sexual and gender based
crimes. There the accused needs to have a completely set of mind. The
foreseeability, the virtual certainty is a completely different one than for all the other
crimes actually foreseen by the Rome Statute. This is just not a thesis that -- that we
can support.

Also if you look, for example, at the evidence, and I'm just giving a few examples
because Mr Nicholls has addressed quite a few quotes also by our clients, we have 007

describing rapes and murders of three women carried out in the open in Bindisi in a
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brutal fashion. The open -- or the hidden has also played a role in the -- in the
Defence's submission. We have this description of -- of rapes and murders in the
open. And I'm referring to transcript 89, pages 7 to 12.

Then we have transcript 91, pages 23 to 25, describing -- where a witness describes
her own rape and that of another woman when they were under the control of
Janjaweed attackers in the area surrounding Bindisi. And we also have Witness
P-0015, who is describing the rapes and abuse of a group of women who were under
the control of the Janjaweed attackers in the area surrounding Bindisi. And the more
complete quotes are to be found in our written submissions.

So really it is not clear to us where the Defence draws the line when they say that
counts 1 to 5 and counts 10 to 11 could potentially be linked to the accused and counts
6 to 9 could not. We simply don't understand where they make the difference.

There is no difference in the context and nature of the alleged acts, and more
specifically, the virtual certainty is in no way, as we understand it, linked to the need
for the same or analogous acts to those underpinning counts 6 and 7 to have
previously taken place without the accused's presence or knowledge to engage his
responsibility.

Also it is our view that nothing in the evidence suggests that the accused cautioned or
otherwise restrained the men under the command and control, even more so after
observing their actions during the attacks preceding Bindisi. We have not heard
from anyone that he said to his men not to cross certain legal, moral or cultural lines
when carrying out the attacks in question, including on Bindisi and the surrounding
areas. None of the witnesses, including those who were under his command or
otherwise present during the events, have spoken about the accused cautioning his

people or trying to limit or even address any excesses of his subordinates.
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To the contrary, and we've heard that from Mr Nicholls, we can look at the
explanations like aksah amsah in the given context, and if we take the Prosecution's
case at its highest, such a message would have strongly conveyed to the attackers that
no rules applied and that all transgressions were acceptable and encouraged. You
have to see it in the context.

The Defence also relies on the testimony of P-09 -- yes, P-0905 in relation to counts 8
to 9, but - and I will quote Mr Edwards as Judge Alexis-Windsor has done - he says
anything after 16 August is utterly irrelevant. So if that is the case, then the Defence
cannot use to his advantage anything he may have said a few months after the

event -- the events in Bindisi.

Mr Abd-Al-Rahman's intervention on behalf of several women and girls in the
custody of the Sudanese military and Janjaweed forces is said to have occurred
several months after the 15 and 16 August attacks on Bindisi and other predominantly,
of course, Fur villages and, therefore, doesn't assist to assess his state of mind during
the said attacks.

Any alleged positive ex post facto behaviour, if it existed, may be a mitigating factor
but doesn't assist for his alleged criminal responsibility a few months earlier.

And looking very specifically at the testimony of a participating victim, the prior
recorded and viva voce testimony of dual status witness P-0986, and we have talked
quite a lot about him today, left absolutely no doubt that the person called

Ali Kushayb was present, specifically ordered or at the very least induced the men
under his control to beat and to whip the witness, to otherwise torture him, including
binding his hands, his legs, and I spare you more details. He identified the
perpetrator as Ali Kushayb and -- and the -- this conduct which the individual

identified as Ali Kushayb is alleged to have directed and participated in this, and in
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our view, this -- these acts are analogous to the alleged acts underlying counts 6 to 7
of the confirmed charges.

The reliability or the credibility of P-0986 is something that we think at this stage is
not in the focus of your Honours' assessment, but I still want to say that in our view,
Mr Laucci in his cross-examination was not successful in challenging his credibility
and the evidence he gave regarding the identification of the accused, and I'm afraid
that Mr Edwards' attempts to do so, even though I understand them, were completely
In vain.

Just to conclude, two words about the Marseillaise. I'm not French, I don't want to
be French, I'm only half Belgian, but your understanding of the words used in the
Marseillaise are completely wrong. And Mr Laucci should know. When the French
say "Qu'un sang impur abreuve nos sillons", they don't refer at all to the blood of the
enemies, but to their own blood. So the blood of the revolutionaries, the one singing
the Marseillaise. The pure blood was of course the blood of the royalists and the
impure blood was the people's blood. So there also I'm afraid I have to respectfully
disagree with my friends on the other side.

And to conclude, we respectfully request the Chamber to dismiss the Defence's
motion for acquittal in respect of counts 6 to 9.

PRESIDING JUDGE KORNER: [16:51:27] I'm wondering whether to call on

Mr Laucci to agree or disagree with what's just been said, but I don't think the
Marseillaise and the song are the most important part of the submission.

Mr Edwards, do you want to respond to the Prosecution or Ms von Wistinghausen?
MR EDWARDS: [16:51:48] Is it your Honours' preference that I respond this
afternoon?

PRESIDING JUDGE KORNER: [16:51:54] Well, if you want to -- provided you're not
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going to be very long tomorrow.

MR EDWARDS: [16:51:58] No, I'm really not. There are a few cites I just want to
double-check and la nuit porte conseil, so I just want to marshal my thoughts. ButI
can --

PRESIDING JUDGE KORNER: No, don't worry. Imean --

MR EDWARDS: [16:52:12] I was -- I was -- I was waiting for some killer blows
coming from the Prosecution, and there just weren't. So I suspect I'm going to be
very short.

PRESIDING JUDGE KORNER: All right.

MR EDWARDS: [16:52:23] But I just want to double-check a few things.
PRESIDING JUDGE KORNER: [16:52:30] Yes, well, I'll say we'll deal with that first.
We'll be sitting at the same time tomorrow, obviously. I don't know how much
comfort that is to Judge Alexis-Windsor because it's very early in the morning there.
But then can I then just deal with tomorrow's status conference, I suppose, when it
comes down to it.

Firstly, I think the Registry had better be present -- sorry, a representative of the
Registry had better be present in court. And it may well be that for some aspects
we're going to have to go into private session to deal with them.

Mr Laucci, when you ask for leave to respond, that is all that you should be putting
into the email, not all the arguments that you want to make if we give you leave to
respond. However, as we were going to give you leave to do it orally, I suppose at
least you've done it quicker in writing. But in future, an application for leave just
should be that, not put your arguments down before we've given you leave.

MR LAUCCI: [16:53:52] I can assure your Honours that not all the arguments were

there.
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PRESIDING JUDGE KORNER: [16:53:58] Yes, well, enough were there, Mr Laucci.
All right.  So we'll go straight then into the status conference.

But I mean, Mr Laucci, I take it you're going -- or is it you again, Mr Edwards, going
to be arguing the question of when the case starts?

MR LAUCCI: [16:54:18] No, I will leave Mr Edwards rest after today.

PRESIDING JUDGE KORNER: [16:54:23] All right. Well, Mr Laucci, obviously
we've read -- just so that you do know, we've read everything that you've provided,
all the emails, and so we've got a pretty clear picture. We may have some questions
for you on that. Yes, all right.

I'm very sorry, I should have asked, I didn't ask my fellow judges, do you want to ask
questions? No.

Judge Alexis-Windsor, I'm really sorry, I forgot. Do you want to ask

Ms von Wistinghausen any questions? No.

Very well. Well, then we'll adjourn until tomorrow at the same time, which is 12
noon.

THE COURT USHER: [16:55:13] All rise.

(The hearing ends in open session at 4.55 p.m.)
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