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Trial Chamber I

Situation: Darfur, Sudan

In the case of The Prosecutor v. Ali Muhammad Ali Abd-Al-Rahman

("Ali Kushayb") - ICC-02/05-01/20

Presiding Judge Joanna Korner, Judge Reine Alapini-Gansou and

Judge Althea Violet Alexis-Windsor

Trial Hearing - Courtroom 2

Friday, 9 September 2022

(The hearing starts in open session at 9.32 a.m.)

THE COURT USHER: [9:32:28] All rise.

The International Criminal Court is now in session.

Please be seated.

PRESIDING JUDGE KORNER: [9:32:49] Mr Nicholls, Ms von Wistinghausen,

Mr Laucci, before the case is called on, in the light of yesterday's events, I want to say
a few words in court, as will be happening in courts not just the United Kingdom, but
also, I anticipate, in many other places.

The death of Her Majesty Queen Elizabeth at the age of 96 after 70 years as monarch
should be noted, as it already has been, throughout the world.

It is unusual to mention the death of a head of state in an international criminal
tribunal, but she was a very unusual head of state, in that she was not just the head of
state for the United Kingdom, but also internationally, indeed for 14 other nations,
many of whom are parties to the Rome Statute.

The cause dearest to her heart, as she stated on many occasions, was

the Commonwealth. The Commonwealth is made of 56 different nations. Many of
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the people of those nations are represented at this tribunal amongst the staff, counsel
and judges. Indeed, two of the judges on this bench are representatives of

the Commonwealth.

Her greatest desire was to see amity and cooperation amongst nations, a goal shared
by the United Nations. And her views are best summed up by a Christmas message
that she delivered to the nation as long ago as 1957, before, I anticipate, most of the
people who are listening to this were born.

What she had to say was this:

"I cannot lead you into battle, I do not give you laws or administer justice, but I can
do something else. I can give you my heart and my devotion to these old islands
and" - and I emphasise the last words - "to all the peoples of our brotherhood of
nations."

To mark the passing of perhaps the -- certainly the longest serving and perhaps

the greatest monarch of our times, I would ask everyone in this court, including those
in the public gallery, to stand and observe a minute's silence in respect for her
passing.

(Pause in proceedings)

PRESIDING JUDGE KORNER: [9:37:19] Yes. Thank you.

Yes, could we call the case now, please.

THE COURT OFFICER: [9:37:28] Good morning, Madam President. Good
morning, your Honours.

This is the situation in Darfur, Sudan, in the case of The Prosecutor versus

Ali Muhammad Ali Abd-Al-Rahman, case reference ICC-02/05-01/20.

And for the record, we're in open session.

PRESIDING JUDGE KORNER: [9:37:50] Yes.
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Can we have the appearances, Mr Nicholls. Same as yesterday?

MR NICHOLLS: [9:37:56] Yes, your Honour, although we are joined by Zakria
Abdalmomen, our intern. Thank you.

PRESIDING JUDGE KORNER: [9:38:03] Right.

Yes, Ms von Wistinghausen.

MS VON WISTINGHAUSEN: [9:38:06] Yes, Madam President. For the victims, the
same composition as yesterday.

PRESIDING JUDGE KORNER: [9:38:13] And (microphone not activated)

MR LAUCCI: [9:38:15] Same as yesterday with Mr Abd-Al-Rahman,

Madam President.

PRESIDING JUDGE KORNER: [9:38:20] Yes, before the witness comes into court,
Mr Laucci, I gather there's an administrative matter you want to raise. I've seen

the email exchange.

MR LAUCCI: [9:38:30] Yes. And I'm very sorry to annoy your Honours with this
issue. I'm not sure it's of an administrative nature, but it's one that I would wish not
to have to raise before your Honours.

Yesterday evening after -- when the Court session stopped, as we do almost every
day, we went in the special room that is dedicated to those meetings to talk to Mr Ali
Muhammad Ali Abd-Al-Rahman. And two to three minutes after we started,

a security officer opened the door and said, "The car is here, you -- you must go out."
We kindly ask him, to say, "Well, the car is here, but you need to wait because we
need two to three minutes more to complete our conversation." He refused, kept
the door open so that the discussion could not be privileged any longer. And I told
him, "Close this door or there will be a complaint." The answer was, "I don't care

about complaints." So I have no choice but to say, "Then we leave." And we could
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not complete our discussion with Mr Abd-Al-Rahman, which was, you can
understand, in the middle of the appearance of the witness of an important nature
and not at all about mundanities.

So this is something I complained about by email and asked the Registry to assure me
that this would never happen again and that we would be afforded, whenever we
needed, reasonable time - we never went more than -- further than 10 minutes - to
speak with our client whenever we need after the court session. Ihad no answer,
which gives me no other option than raising this issue with your chamber. It's much
more than an administrative issue because that's the Defence privilege and the right
to prepare, including during the course of an appearance, for the cross-examination of
witness that is at stake. It's a very judicial issue and this -- yeah, this was highly
offensive behaviour that we had to face yesterday.

PRESIDING JUDGE KORNER: [9:40:52] Yes. This is an issue that has arisen in
other tribunals, and I'm afraid not only in other tribunals but in domestic courts as
well. The difficulty that the bench has in -- in dealing with this is that it is a matter
on which we cannot instruct the Registry. It's --it's left to the Registry to decide
about matters such as counsel's ability to see the witness -- to see the -- their client
and -- and when he is taken back to the detention unit.

But I will say this, and this is a strong, if you like, recommendation from the bench to
the Registry or whoever deals with the -- particularly the transport to and from

the detention unit.

It is, of course -- one of the drawbacks to detention is that counsel cannot see their
client as and when they wish outside court hours. It is therefore exceedingly
important, especially in a case as grave as this one is, that in order for matters to

proceed smoothly and properly, without causing unnecessary delay, counsel are
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given sufficient opportunity to speak to their client during breaks, if necessary, and
after court certainly in order to take instructions. And we would strongly urge

the -- those who have charge of, as I say, the transport and facilities for counsel to see
their client to allow, as Mr Laucci rightly says, reasonable time and opportunity to
speak to their client.

I hope that will suffice, Mr Laucci, and this won't happen again.

MR LAUCCI: [9:43:30] Well, if that happens, you -- you will know about it, but I
thank your Honour for this support has been given to our request.

PRESIDING JUDGE KORNER: [9:43:42] Yes, thank you.

Yes, very well -- yes, Mr Nicholls.

MR NICHOLLS: [9:43:46] Sorry, not to prolong things, but just very briefly from our
side. I fully understand the need for counsel to speak to their client and especially
right after a hearing. It's important to talk things over quickly, so I -- it's not my fight,
but I understand that point.

PRESIDING JUDGE KORNER: [9:44:04] Well, Mr Nicholls, that's, if I may say so,
very helpful and I'd expect nothing less from you. Thank you.

Yes, very well, let's have the witness, please.

I think, Ms von Wistinghausen, you were still asking questions.

MS VON WISTINGHAUSEN: [9:44:17] Yes. Not very many but a few. I --
PRESIDING JUDGE KORNER: [9:44:21] Yes, certainly.

MS VON WISTINGHAUSEN: [9:44:21] I'll endeavour to take as little time from

Mr Edwards as I can.

I intend to continue in public but for one question. Of course, you know, if

your Honours or the Prosecution thinks that this may be an issue, please let me know.

But I think we can move forward in public.
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PRESIDING JUDGE KORNER: [9:45:09] As I said, I think it's for the Prosecution if
they think that something's going to happen which may identify him.

(The witness enters the courtroom)

PRESIDING JUDGE KORNER: [9:45:41] Yes. Good morning to you, sir. Can 1
just check that you can hear and understand me.

WITNESS: DAR-OTP-P-0878 (On former oath)

(The witness speaks Arabic)

THE WITNESS: [9:45:56](Interpretation) I do not hear clearly.

PRESIDING JUDGE KORNER: [9:46:01] Can somebody go and ...

THE WITNESS: [9:46:24](No interpretation)

PRESIDING JUDGE KORNER: [9:46:25] Yes. Sir, your evidence will conclude
today. I'm sorry that we kept you waiting for a little time but we had to deal with
some other matters.

And Ms von Wistinghausen is going to continue asking you questions.
QUESTIONED BY MS VON WISTINGHAUSEN: (Continuing)

Q. [9:46:42] Yes. Good morning, Mr Witness. Ihope you had a good rest. Just
to remind you we're in public session, so, as I said to you yesterday, please make sure
that you don't say anything that identifies you. So don't mention your name,

the name of family members, your home village, and please don't mention the kind of
work you were doing at the time. Is that all right?

A.  [9:47:16] Yes.

Q. [9:47:19] Can you hear properly? Is it okay with the headphones or is it not
very comfortable?

A. [9:47:26] Not comfortable.

PRESIDING JUDGE KORNER: [9:47:31] Sorry, can the court officer, yes, go and sort
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this out.

THE WITNESS: [9:48:02](No interpretation)

MS VON WISTINGHAUSEN:  [9:48:10]

Q.  [9:48:11] Is that any better? Can you hear me well?

A.  [9:48:14] Yes, it's all right.

Q. [948:17] Okay. Good.

Yesterday, Mr Witness, when speaking about the attacks that took place on
(Redacted) on 15 August 2003, you said that the Janjaweed

followed the same plan. And specifically you describe the Janjaweed burning down
houses and chasing women and men, just like a dog chasing a rabbit. This is how
you called it.

I just want to clarify and confirm with you, (Redacted)

the Janjaweed chasing and attacking the Fur inhabitants (Redacted) like they

were hunting them?

A. [9:49:13] Yes. (Redacted)

It was a difficult scene to watch. If you think about it, in the 21st century, to me, it
was surreal. I felt I was sleeping and seeing a nightmare or perhaps seeing a film in
a movie theatre or a video from the past century. I couldn't believe that I was alive
and seeing that, given how much shocking.

Q. [9:50:18] Yes, and you also spoke about the same type of plan, as you called it, in
relation to t(Redacted) on 15 August 2003. Just to be clear, when you say

"the same plan or pattern”, do you mean that you saw the Janjaweed burning houses
and chasing or hunting the inhabitants (Redacted)

(Redacted)

A.  [9:50:54] Yes, (Redacted) They had a plan,
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a premeditated and agreed-upon plan. Should the commander wish to attack

a village, he would tell his forces, his Janjaweed, "Let's go. Wipe out and sweep
away." And they would attack a village from all directions because their number
was very significant. And the citizens were just in their houses, safe in their houses,
and imagine how it would be like if you were sitting in your home and you're
suddenly attacked. You have your children, there are elderly people, people whose
bodies are disabled, unable to move. How would you react? Do you just flee and
run for your life, or do you take your children with you, or do you take your father
and mother who are disabled, frail, or are in their beds? How would you react
amidst such situation? Everyone would worry about their life. Everyone would
want to survive amidst such alarming situation. They were chasing them like a dog
chasing his prey, as if these were not humans.

They were chasing citizens as furthest as possible and they wouldn't come back.

The other soldiers would remain there and plunder anything of value, anything they
deemed useful from homes. And as to crops, which they didn't need, they would set
a house on fire and once they detect that the house was not fully burnt down or not
all belongings were burnt down, they would make sure that that which has

not -- which did not get destroyed gets destroyed.

Additionally, they were monitoring these villages in night-time to ensure that citizens
do not come back, because citizens had no food supplies for themselves and for their
children, so there was a chance they would come back. And if they would find them
there they would catch them and kill them. If a person loses something and needs to
feed his children, he would do anything. He would sacrifice himself, he would go in
night-time looking for food to feed his child or his parent. This is what happened.

Q.  [9:54:02] Mr Witness, (Redacted) Ijust want you to
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concentrate on the attack on Bindisi on 15 August for a moment. In respect of that
attack, you told us yesterday that Janjaweed were breaking into storefronts in

the market of north Bindisi, and you also said that they were around 1,500 to 2,000
Janjaweed and that you could see fires being lit in all directions, as well as cattle,
horses and donkeys.

So we appreciate, as you told us yesterday, that it was rainy at the time and it was
around sunset, but could you please describe to the judges with more details what
you saw in the area of the Bindisi market on that very specific day. Just this very
moment.

A.  [9:55:16] When they came, the Janjaweed's first goal was to plunder the Bindisi
market, first and foremost. They -- the majority of them went there and started
shooting stores and warehouses which were closed. Bear in mind that this market
housed all supplies and food supplies that citizens needed, citizens in Mukjar, Bindisi,
Um Dukhun and as far as the border with Chad in Juguma. These people destroyed
the storages and were looting the supplies.

Additionally, their subordinate umdahs, they stepped out of the vehicles northwest of
the market, and among the umdahs who looted and took away the zakat warehouses
was Umdah Hamdan Umar who took away a generator that belonged to the zakat
office. He took it to his district west of Garsila. (Redacted)

(Redacted) He was using it for his own purpose. And

his (Redacted)

(Redacted) only Umdah Dawd Dahab, I did not see the others(Redacted)

(Redacted)

(Redacted) And Isay my testimony truthfully here, before almighty God, that

(Redacted) And in such
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situation, you wouldn't want any human being to see such situation. You don't wish
this to happen to anyone, (Redacted) This is if you have a minimal

level of humanity in you.

So they plundered all of this market, they took everything away. (Redacted)
(Redacted)

(Redacted) The supplies that were taken in the previous night, they

were piled up around the fires that the -- in the Janjaweed camps, piles and piles of
merchandise that they took from the Bindisi storages. That is what I can testify to.
Q.  [9:59:18] The answer to my next question may be obvious, but could you please
tell us whether there was any possibility to report crimes to the police or other
government authorities during this time. Just briefly, can you answer that?

A.  [9:59:47] The only police was present in Mukjar -- the only police presence was
in Mukjar. It did not have a commander. The -- the officially recognised command
was the mobile force under the leadership of Abdullah Himeidan in Mukjar. They
too had at least a hundred people from Mukjar inside this camp whom they were
torturing. Who would you report to and how can you report anything? You only
report it to God.

And we were in the fall season. It was raining for eight successive days. There was
no sun. There were no communications, no telephones. There were no vehicles
except the Janjaweed vehicles and the police vehicles, who had the upper hand on
the lives of those poor people.

MS VON WISTINGHAUSEN: [10:01:08] Madam President, can we move into
private session just for one question, please.

PRESIDING JUDGE KORNER: [10:01:15] Yes, private session.

(Private session at 10.01 a.m.)
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(Private Session)

THE COURT OFFICER: [10:01:26] We're in private session, Madam President.
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(Open session at 10.04 a.m.)

THE COURT OFFICER: [10:04:25] We're back in open session, Madam President.
MS VON WISTINGHAUSEN:  [10:04:29]

Q.  [10:04:30] So, Mr Witness, we're back in open session, so you know what that
means.

And I'just have two more questions for you and it's about the impact of the attacks on
the Fur community in general, but also the personal impact it had on you and -- and
your family.

Let's start with the long-term impact on the Fur community in general.

Are you able to tell us about the current situation of the Fur community in the areas
of Bindisi and Mukjar? And in particular, have the displaced been able to return to
their homes and farmland? And again, keep in mind that we're in public session.
A. [10:05:28] Very well. Where it concerns the citizens who went towards Mukjar,
coming from Bindisi and the neighbouring villages, approximately half of these
displaced persons were able to come back towards Bindisi. And some of them were
able to come back towards their neighbouring villages. But the vast majority were
still -- are still in Mukjar. And every autumn they have to deal with serious risks.
The people from three villages tried to put up tents or a camp such that they can
practice agriculture. But every time, they face danger, risks of rape, murder and
pillaging on the roads, on the roads in order to go to the fields or on the return
stretch.

Furthermore, people who went to Nyala and who live in Kalma camp, or those who
left towards the Republic of Chad, and who set themselves up in a camp, or those
who left for the Central African Republic, these people did not come back. We have

close friends and family still in those areas.
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The displaced persons, or the refugees, feel incredible frustration, disappointment.
These people firmly believe that for 17 years -- they believe in their territory, in their
heritage. And these people have no other choice than to leave their territory and
their heritage.

They have to cling on to hope. The vehicles that come from Nyala bringing goods
are attacked and the people on these vehicles are killed and the women are raped.
The money is also stolen. These people have lost hope.

This situation has been going on since 2001, 20 October. And the change -- 25
October. And the change that has happened with the government, the civilian
government and the Janjaweed, they consider that they have to torture these people.
The Janjaweed want to transmit a clear message according to which there is nobody
to protect these people following the departure of the United Nations forces.
Following the departure of UN forces, the intensity of the attacks has increased and
the International Criminal Court has been incapable of arresting the major criminals
and in particular Omar Bashir and his acolytes, as well as Adam. These people have
not been transferred towards the International Criminal Court.

People had a bit of hope in the civilian government, but now with the military
government, all these people have lost people. We, the victims, the citizens have lost
hope. No criminal has been tried.

Q.  [10:10:34] Mr Witness, can I ask you, from what you have seen or lived maybe
also in your own family, has there been any particular impact on the younger
generation of the Fur community? I'm talking about those who were children at the
time of the events and those who were born or have lived their lives in IDP camps.

A. [10:11:15] There are orphans. There are widows. With regards to the orphans,

boys and girls, they have now become men and women. They are very convinced
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that they mustn't leave their territory and their heritage, whereas there are people
who want to force them to leave this territory so they can take it. These people are
currently fighting for their survival and -- thanks to agriculture or other means. At
a psychological level, these people are suffering enormously.

Where it concerns my family --

Q. [10:12:18] Be careful. Be careful where you talk about (Overlapping speakers)
A.  [10:12:20] Yes, I'm aware. The members of my family are still living abroad
and they hope to be able to come back to their village, if God -- God willing.

Q. [10:12:41] Lastly, I want to ask you about your -- the very personal impact

the attack had on you. Was your home or property impacted by the attacks that took
place in August 2003? And again, please do not mention where your home or
property was located.

A. [10:13:14] Yes. Inreality, I had a project of cattle breeding and I had purchased
17 cattle with a view of feeding them and breeding them for a period of three years.
And I had thought of starting a project for myself and for my family. Now, these
cattle were pillaged. Ihad a car, (Redacted) which [ used to rent to people and it
was pillaged. Nothing was left, not even a window from that car. Ialso had my
house pillaged. I was only able to recover two beds, because my family had to leave
in autumn and we left our house as it was. And we weren't able to recover anything
apart from these two objects, as well as the clothing that I was wearing. And that
was it.

Q.  [10:14:42] Thank you, Mr Witness. Thank you for answering my questions.
PRESIDING JUDGE KORNER: [10:14:47] Yes, thank you very much,

Ms von Wistinghausen.

Yes, Mr Edwards.
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QUESTIONED BY MR EDWARDS:

Q. [10:14:57] Good morning, Mr Witness. My name is [ain Edwards. I'm one of
the lawyers representing Mr Ali Muhammad Ali Abd-Al-Rahman.

A.  [10:15:13] Thank you.

Q. [10:15:15] The Court has now heard your evidence, we know your account. It
is not my intention to ask you to simply repeat your account again. For

the remainder of the day, during my questions, I will, with great respect, ask you to
focus on the questions that I ask and I'd ask you to give focused answers to those
questions, precisely as Her Honour asked you to do on Wednesday. Is that all right?
A. [10:16:11] Indeed. Thank you.

Q. [10:16:12] Now, I want you to understand very clearly what I say about your
testimony. I want you to be in no doubt. Since Wednesday afternoon and
throughout your testimony yesterday, you have told the Court lie after lie after lie
about the involvement of Ali Kushayb in the attacks on the various villages around
Mulkjar, Bindisi, Nyerli and so on.

You have lied when you have said that you had no choice but to accompany

the Janjaweed on these attacks. You have lied in an attempt to conceal your own
involvement in these attacks.

Now, I'm going to start asking my questions.

You were asked on Wednesday about the killing of Adam Muhammad Jarmah and
Ahmad Abdullah Hajar.

This is the transcript at page 58, your Honour.

But you didn't answer those questions.

So, starting with Adam Muhammad Jarmah, he was killed by the rebels after being

taken hostage. Do you agree?
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[10:18:30] Indeed. Indeed. That is exactly what I said.
[10:18:38] He was killed as he was trying to escape; is that right?
[10:18:46] Yes, that's correct. That's exactly what we heard.

[10:18:52] That he was shot in the back, essentially.

> o > O »

[10:19:01] I didn't see it. But I was informed about his murder.

Q.  [10:19:12] Ahmad Hajar was also killed by the rebels. How was he killed, as
far as you know?

A.  [10:19:30] I don't know how he was killed. But I heard that Abdullah Hajar
had been killed by the rebel movement for the liberation of Sudan. Iknow that he
was killed, but I don't know how.

Q. [10:19:50] The third person, Abdullah Ismail, nicknamed Kabila, was not killed
but he was taken hostage.

A. [10:20:10] I already indicated that in my notes. It's true.

Q. [10:20:14] And he was released after about two months, but only after

the intervention of African Union mediators.

A. [10:20:30] Yes. This information can also be found in my notes. Please consult
them.

Q.  [10:20:40] After this rebel attack on Bindisi, there was absolutely no guarantee at
all, was there, that the rebels wouldn't attack again?

A. [10:21:04] Yes. There was indeed no guarantee, and I know that.

Nevertheless ...

Q.  [10:21:24] Carry on, Mr Witness.

A.  [10:21:32] There's a question which I haven't answered because you called me
aliar. I'm not a liar, because we don't accept lies.

Q. [10:21:47] No.
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[10:21:48] That's a swear word here --
[10:21:49] Yeah.

[10:21:50] -- within the tribunal.

o> 0>

[10:21:53] No, it'snot. It'snot. Justanswer my questions, please.

There was no guarantee that other civilians might not be targeted for being taken
hostage. Do you agree?

A.  [10:22:21] Citizens belonging to which group? Please could you clarify your
words.

Q. [10:22:30] Well, citizens belonging to any group, sir. The three hostages that
were taken by the rebels were -- were from both the Fur community and the Arab
community, right?

A.  [10:23:01] The only element that I would like to clarify here is that the only
citizens who were victims of attacks was -- Abdullah Hajar was the only victim of an
attack. But the other people came from governmental institutions, whether it was
the police or the zakat office, or from the regional authorities. It wasn't about
ordinary citizens, with the exception of *Abdullah Hajar. The other people were
civil servants of the police or the government, the local government. I want to draw
your attention to that point. The rebels did not attack any Arab citizen who tried

to -- tried to attack the Fur. And before the attack on Bindisi and until this day, and
if you want to have a clean heart, you must mention the name of an Arab citizen or an
Arab village that was attacked by these rebels. These people afterwards came back
and attacked the Fur.

Q. [10:24:32] Right. Ahmad Abdullah Hajar was an Arab, correct?

A. [10:24:44] No. Ahmad Abdullah Hajar was a Gimir and this tribe was attacked.

Approximately five villages were taken as a target according to the same methods
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used to attack the Fur in Bindisi and Garsila. They weren't Arab citizens.
Absolutely not. Thank you for correcting this information.

Q. [10:25:17] Your testimony was that the Arab militia began to gather, they were
furious about the killing of Ahmad Abdullah Hajar. Is that not right?

A. [10:25:43] Yes, that's indeed correct. But that doesn't mean that Ahmad
Abdullah Hajar was an Arab.

Q. [10:25:52] Okay. So he's not an Arab and neither are Adam Muhammad
Jarmah or Abdullah Ismail.

A. [10:26:12] These two people were civil servants working for a governmental
institution, like the local authorities or the police or any other institution.

Q. [10:26:34] Mr Witness, I didn't ask what their jobs were. I was asking you
about their ethnicity. Neither of them were Arabs, were they? Just answer that
question.

A. [10:26:54] Perfect. Very well.

Q. [10:26:55] Thank you.

A. [10:26:57] Adam Muhammad Jarmah was a Fur and Abdullah Ismail Ibrahim
was a member of the Jawameh (phon) tribe in the southeast of Al Fasher.

Q. [10:27:25] And is that a Fur tribe or an Arab tribe, or something else?

A.  [10:27:37] Abdullah Ismail belonged to the Jarmah tribe of the Fur from
Kordofan.

Q. [10:27:50] Okay. Now that took a long time to get simple answers to simple
questions.

I'm going to come back to the question I asked now about 10 minutes ago. You
considered that the rebels posed a real threat to the security of Bindisi, right?

A.  [10:28:26] Yes. They attacked Bindisi *and the governmental organisations and
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didn't attack the citizens. They didn't attack the whole of Bindisi.

Q. [10:28:40] You didn't know that -- you didn't know that other -- that Bindisi and
other towns in Wadi Salih and Mukjar localities were at risk of being attacked by

the rebels?

A. [10:29:04] I don't think so.

Q. [10:29:07] Okay. Why didn't you think so?

A.  [10:29:22] The movement targeted the state institutions and not the villages or
the places where the citizens were living. They didn't attack any citizen on the path,
whether it was in a vehicle or in their own shop or on their own agricultural land.
And if you have any evidence thereof, please say that I'm not correct.

But in the absence of evidence from you, it means that movement did not represent

a threat for the citizens. *That is what I meant.

Q. [10:30:11] They represented a threat to any zakat office or any police station.
Can we agree that?

A.  [10:30:32] Yes.

Q. [10:30:34] Right. Thank you. Now --

A.  [10:30:36] First, the zakat office of *Baram, south of Darfur was targeted and
from which all belongings were taken away because they deemed every zakat officer
to belong to the al-Bashir government's law enforcement. That was the general
perception.

In addition to the zakat office of eastern Nyala, that too was targeted and looted, in
addition to zakat officers two years beforehand. (Redacted) they were

targeted by the Janjaweed and the money they had was taken away them. The office
in Baram and the other office in eastern Nyala, they were targeted by the movement's

forces. This is what I wanted to make clear to you. That is the difference.
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Q. [10:31:52] You mentioned in your evidence on Wednesday how it is that you
knew Ali Kushayb. I'm going to ask you about that for a moment now.

I--

THE INTERPRETER: [10:32:21] Counsel, if you proceed, it would help us.

THE WITNESS: [10:32:28](Interpretation) Are you asking me about when I met him?
Where I met him?

MR EDWARDS: [10:32:33]

Q. [10:32:34] No, I haven't asked you a question yet. Just wait for the question,
please.

You moved to Garsila in 1989; is that right?

A.  [10:32:55] No. In 1999, I used to go to Garsila for certain business. When

I was a student, I would go to Garsila in 1989 and I would also go to Khartoum in
the fall season, because back then I was a college student. So I would go back and
forth. Iwas not residing there.

Q. [10:33:30] Were you -- were you not -- you're at middle school in Garsila, were
you not?

A.  [10:33:41] (Redacted)

Q. [10:33:46] And it was while you were at middle school (Redacted) that you saw
Ali Kushayb for the first time; is that right?

[10:33:56] Yes.

[10:33:58] And what was Ali Kushayb doing in Garsila in 1984?

[10:34:10] He was a soldier in the Garsila garrison.

[10:34:20] And how do you know that?

[10:34:28] He was a military service member at the garrison in Garsila in 1984.

O T S

[10:34:36] Okay. You've repeated your answer, but that wasn't my question.
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How did you know that?

A. [10:34:45] He used to come in military uniform to the market and he used to
wear that everywhere he went. And there were -- he had a sign, an emblem of some
kind that showed that he belonged to the medical unit of the army.

Q. [10:35:10] You were (Redacted)

A. [10:35:15] Yes.

Q. [10:35:18] And how did you know that this person that you're seeing in

a uniform in Garsila was Ali Kushayb? What was so special about Ali Kushayb that
meant that he would be pointed out to you?

A.  [10:35:39] I just saw him, but I did not get acquainted with them. And in 19891
saw him and also in 1999, where I saw him in many places, in shops of relatives,
where I also knew he was -- who he was.

Q. [10:36:05] Now, Mr Witness, you started talking about 1989 and 1999. That's
not what I'm asking about. I'm asking about 1984. So shall we focus on 1984. All
right.

A. [10:36:22] Fine.

Q. [10:36:24] Who told you that the person at the market in 1984 with a uniform
was a person called Ali Kushayb?

A. [10:36:41] He was well known. We were students. We would go to

the market and see him. There was a bunch of them, soldiers. One of them was
Ali Kushayb.

Q. [10:36:55] And what was so -- so he was one of a number of soldiers. What was
so special about him that people would identify him by name?

A.  [10:37:09] I did not knew that he -- that that person in particular was

Ali Kushayb. Ionly got to know who he was when he left and opened his own shop.
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Only then did I realise that that person used to be in the camp, used to come to

the market and it's the same -- and it's the person called Ali Kushayb that I used to see
frequently. And he used to see me too.

Q. [10:37:37] So, in 1989, you knew him because he became famous because he
opened a pharmacy in Garsila; is that right?

A. [10:37:51] Yes.

Q. [10:38:04] You were talking yesterday about a notebook that you used as

a reference point for the creation of your notes that you eventually passed on to

the Prosecution. I'm going to ask about that for a moment.

A. [10:38:38] Fine.

MR EDWARDS: [10:38:40] I seek my learned friend's input and your Honours'
guidance. This matter of a diary, strictly speaking, it was in closed session yesterday.
I'm afraid I don't understand why it would have been in closed session, but --
PRESIDING JUDGE KORNER: [10:38:58] I think the fact that he kept a diary is

not -- not in closed. It depends what -- I suppose if you start going into what was in
the contents, then we may have to go into private session.

MR EDWARDS: [10:39:11] No, no, I'm certainly not going to do that.

MR JEREMY: [10:39:15] I agree that the fact of the diary wouldn't reveal him but

the contents may, so we just need to be aware of that.

MR EDWARDS: [10:39:25]

Q. [10:39:26] You started to write your notes in 2003.

A. [10:39:35] Yes.

Q. [10:39:41] So let's call those the first notes. You don't have that set of first notes
now, do you?

A.  [10:39:56] Obviously. Do you mean like with me here or I don't even have it
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back home?

Q. [10:40:07] Your very set of notes that you started writing back in 2003, you
destroyed, didn't you?

A.  [10:40:17] Yes.

Q. [10:40:20] And then, two years later, you started writing your notes again in
a diary?

A.  [10:40:33] I would like to clarify a point. I did not get rid of my notes at that
point in time. At that point in time I still had the notes with me.

Q. [10:40:48] Okay. I think we are going to have to go into private session for
a relatively short time.

PRESIDING JUDGE KORNER: [10:40:55] Private session.

(Private session at 10.41 a.m.)

THE COURT OFFICER: [10:41:06] We're in private session, Madam President.
(Redacted)

(Redacted)

(Redacted)

(Redacted)

(Redacted)

(Redacted)

(Redacted)

(Redacted)

(Redacted)

(Redacted)

(Redacted)

(Redacted)
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(Redacted)

(Redacted)

(Upon resuming in open session at 11.34 a.m.)

THE COURT USHER: [11:34:41] All rise.

Please be seated.

PRESIDING JUDGE KORNER: [11:35:11] Yes.

MR EDWARDS: [11:35:13]

Q. [11:35:18]  now want to move on to the rebel attack against Mukjar about

a week after the Bindisi attack. Do you agree with me that the fact that the rebels
attacked the garrison headquarters of the mobile forces highlights how fearless

the rebels were?

A. [11:35:54] Yes, indeed. The rebels were rebels against the state and the state
has the police and the army to defend itself. And not the Janjaweed.

Q. [11:36:13] And in fact seven members of the army were killed in that attack.
A. [11:36:41] Yes, that's written in my notes.

Q. [11:36:44] Your testimony on Wednesday, you referred to the bodies that have
fallen.

That's page 66 of the uncorrected transcript, your Honour.

PRESIDING JUDGE KORNER: [11:36:59] Which day, though? Because you said
page 58 last time and it was in fact page 58 of the first day.

MR EDWARDS: [11:37:09] So far I've been referring to the first day only,
Wednesday. Forgive me, but I'll make it clear when I'm moving on to Thursday.
PRESIDING JUDGE KORNER: [11:37:19] All right. Thank you.

THE WITNESS: [11:37:26](Interpretation) Wednesday? What date? What month?

Could you please be precise.
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MR EDWARDS: [11:37:31]

Q. [11:37:32] When you testified on Wednesday you referred to the bodies that
have fallen. Here you're talking about the seven soldiers, correct?

A. [11:37:48] Yes, indeed.

Q. [11:37:52] Those soldiers were buried, but also the bodies of five rebels who
were Kkilled in that attack were also buried.

A. [11:38:10] No, it's not true. They were killed, but they weren't burned. (Redacted)
(Redacted) And the members of

the police and the members of the mobile forces were killed and they were buried.
Nobody was burned. Please can you correct this information.

Q. [11:38:41] Yes. Ididn't actually say "burnt", I said "buried". It may have been
interpreted to you as "burnt”. The word I used was "buried". Do you follow?

A.  [11:39:01] Yes, I just wanted to clarify that point.

Q. [11:39:07] And the point I was making is that the bodies of the rebels -- well, at
tirst, the -- the soldiers' position was that the bodies of the rebels should not be buried,
that they should be left to the dogs.

A.  [11:39:45] Yes, that's what they said.

MR EDWARDS: [11:39:53] Your Honour, I'm afraid I have to go into private session
just for two or three questions.

PRESIDING JUDGE KORNER: [11:40:02] Yes, private session.

(Private session at 11.40 a.m.)

THE COURT OFFICER: [11:40:08] We're in private session, Madam President.
(Redacted)

(Redacted)

(Redacted)
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(Redacted)

(Redacted)

(Redacted)

(Redacted)

(Redacted)

(Redacted)

(Redacted)

(Redacted)

(Redacted)

(Open session at 12.14 p.m.)

THE COURT OFFICER: [12:14:03] We're back in open session, Madam President.
MR EDWARDS: [12:14:06]

Q. [12:14:07] Now, the -- the government delegation returns to Khartoum, and very
shortly thereafter the Janjaweed start to attack nine villages surrounding Mukjar?
A.  [12:14:34] Yes, that is correct. Since Saturday --

Q. [12:14:44] Hang on, hang on. Sorry. Sorry, I just need a yes for now. Okay.
And you stay in --

[12:14:50] Fine. Yes, then.

[12:14:51] And you stay in Mukjar during that period?

[12:14:59] Absolutely.

[12:14:59] And this is between 9 and 14 August?

[12:15:07] Yes.

O O N ©

[12:15:07] And as a result of these attacks, villagers from these villages are

displaced, they're making their way to Mukjar?
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A, [12:15:21] Yes.

Q.  [12:15:23] And they're sharing their stories with the population of Mukjar,
explaining what's been going on?

A, [12:15:33] Yes.

Q. [12:15:33] Including you. You hear that the Janjaweed are looting and pillaging
and creating chaos in these nine surrounding villages?

A. [12:15:48] Burning, looting and killing.

Q. [12:15:55] Again, let's be very careful. Okay? For the next few questions all I
want is a yes or no so that we can stay in public session.

Between 9 and 14 August, do you have friends in Bindisi?

[12:16:18] Yes.

[12:16:20] Do you have work colleagues in Bindisi?

[12:16:24] Yes.

[12:16:25] Do you have family members in Bindisi?

> o > O »

[12:16:29] Yes.

Q. [12:16:31] And so during this period, 9 to 14 August, what do you do, personally,
to alert your friends and family and colleagues in Bindisi of the danger they're in?

A. [12:16:57] The only thing I was able to do was to (Redacted)

(Redacted)

(Redacted)

(Redacted)

because back then there were no communications nor were there any vehicles or
means of transport between these towns. This was the only way for me to help out.
MR EDWARDS: [12:17:45] Your Honour, I tried. Can we go back into private

session, please
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PRESIDING JUDGE KORNER: [12:17:52] Yes, we'd better. Private session.
(Private session at 12.18 p.m.)

THE COURT OFFICER: [12:18:01] We're back in private session, Madam President.
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(Upon resuming in open session at 2.16 p.m.)
THE COURT USHER:
Please be seated.

PRESIDING JUDGE KORNER:

moment, aren't we?
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MR EDWARDS: [14:17:33] Yes, I'm afraid.
PRESIDING JUDGE KORNER: [14:17:36] Private session, please.

(Private session at 2.17 p.m.)

THE COURT OFFICER: [14:17:42] We are in private session, Madam President.
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(Redacted)

(Redacted)

(Redacted)

(Redacted)

(Redacted)

(Redacted)

(Redacted)

(Redacted)

(Redacted)

(Redacted)

(Redacted)

(Open session at 3.17 p.m.)

THE COURT OFFICER: [15:17:33] We are back in open session, Madam President.
PRESIDING JUDGE KORNER: [15:17:46] Yes. Just looking at the suggestion that
was made, I think that's right, Mr Edwards. As you pointed out -- sorry, I think it
was Mr Laucci who pointed it out, he did a lot of identifying of your client as the man
he's calling Ali Kushayb. So I suppose what is your case on that? That it's not just
true.

MR EDWARDS: [15:18:18] The very outset of my cross-examination -- I will do it
again, but I just want (Overlapping speakers)

PRESIDING JUDGE KORNER: [15:18:21] Well, no, what you --

MR EDWARDS: [15:18:21] -- to say that at the very outset I said, if I may: "[...] you
have told the Court lie after lie after lie about the involvement of Ali Kushayb in the
attacks on the various villages [...]"

I don't think I could have been --I don't think I could have been clearer.
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PRESIDING JUDGE KORNER: [15:18:38] Yes. No, I think the point that's being
made by Mr Jeremy is he's lying about that, but -- but is he also lying, I mean
specifically, when he says your client is the man he calls Ali Kushayb, which is part of
your --

MR EDWARDS: [15:18:54] Well, very well. I'll wrapitupifit...

Q. [15:18:58] And, Mr Witness, the man that you have been so actively
gesticulating towards since Wednesday is not the person that you have described as
Ali Kushayb.

PRESIDING JUDGE KORNER: [15:19:20] I'm just trying to work that one out.

THE WITNESS: [15:19:28](Interpretation) This person is Ali Kushayb. And heis
the one who forced me to accompany him on 15 August 2003, and he is the one who
burnt down nine villages. He is the one, the leader of the Janjaweed, who burnt
down the villages and killed women and men. And he is -- did everything that we
can describe as inhumane.

PRESIDING JUDGE KORNER: [15:20:09] Yes, I suppose -- it is -- that is what I'm
trying to work this one out. There's two parts to this. There is first, did he know
the man who ran the pharmacy in Garsila. Is that accepted, that the two of them did
know each other in Garsila? I think that's -- but thereafter, it follows, you say he's
not the man who then adopted --

MR EDWARDS: [15:20:45] Your Honour, I have -- I don't think I have been
ambiguous in seeking to suggest that this is a thoroughly untruthful witness, and my
case is that no store can be placed on his evidence at all

PRESIDING JUDGE KORNER: [15:21:03] All right. Well, then -- all right. Okay.
I think that's (Overlapping speakers)

MR EDWARDS: [15:21:05] I think I have been —
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PRESIDING JUDGE KORNER: [15:21:07] Yes. Allright. Yes.
Right. Sir, that doesn't call for a response from you.

Mr Jeremy, any re-examination?

MR JEREMY: [15:21:18] No, Madam President, your Honours. Thank you.
PRESIDING JUDGE KORNER: [15:21:26] All right.

Yes, I'm afraid we have to go back into closed session.

(Private session at 3.21 p.m.)

THE COURT OFFICER: [15:21:38] We are in private session, Madam President.
(Redacted)

(Redacted)

(Redacted)

(Redacted)

(Redacted)

(Redacted)

(Redacted)

(Redacted)

(Redacted)

(Redacted)

(Redacted)

(Redacted)

(Redacted)

(Redacted)

(Redacted)

(Redacted)

(Redacted)
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(Redacted)

(Redacted)

(Redacted)

(Redacted)

(Redacted)

(Redacted)

(Redacted)

(Redacted)

(Redacted)

(Redacted)

(Redacted)

(Redacted)

(Redacted)

(Redacted)

(Redacted)

(Redacted)

(Redacted)

(Redacted)

(Open session at 3.44 p.m.)
THE COURT OFFICER: [15:44:23] We are back in open session, Madam President.

PRESIDING JUDGE KORNER: [15:44:26] Yes. Sir, that concludes your evidence.
We appreciate the fact that you came to give that evidence. We also appreciate that
this has not been, for many reasons, a happy experience for you. But it is important
and I'm sure you appreciate that, that all witnesses who can give evidence relevant,

whether it is accepted or not, to the events do come to the Court. And so we
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thank you for that and we wish you a safe return. Yes. Very well.

If somebody -- sorry, somebody. If the court officer would be good enough to escort
the witness.

THE WITNESS: [15:45:29](Interpretation) In my turn, I would like to thank the
Court and your Honours and I wish you good success. Hopefully, you will be ready
in order to prosecute any criminal so that justice prevails in our nations. Thank you
very much. The peace of God be upon you.

PRESIDING JUDGE KORNER: Thank you, sir.

(The witness is excused)

PRESIDING JUDGE KORNER: [15:46:09] Right. That brings us to the next
two-week break.

Can I say this, Mr Nicholls. Ihave indicated over the last week that perhaps further
consideration might be given by you to the witnesses. We have been giving
consideration to the upcoming witnesses. We confirm that -- I think, P-884, is that
your first witness after the break?

MR NICHOLLS: [15:46:51] No, it's 1021, your Honour, who would have testified
this week until we learned that it would have been impossible to get through him.
PRESIDING JUDGE KORNER: [15:47:00] All right. It's1021. All right.

We are considering Witness 979, and we would like to hear submissions as to why he
shouldn't give evidence as a Rule 68(3) witness, because we have had a number of
witnesses on the same topic already, two of whom have been live. So it's a matter
for the Prosecution.

We are still considering other witnesses, but we will let you know early this week.
There is some discussion going on still about some of the others witnesses, but I think

you can expect to hear that we think another couple can also be Rule 68(3). Again

09.09.2022 Page 92



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

ICC-02/05-01/20-T-079-Red-ENG CT WT 09-09-2022 93/96 T

Trial Hearing (Open Session) ICC-02/05-01/20
WITNESS: DAR-OTP-P-0878

we -- what we're going to say is that will be notified to you on Monday, and we
would expect any submissions -- sorry, notified to you. Notified to both sides on
Monday so that we can hear any submissions on these witnesses by Friday, in writing
(Overlapping speakers)

MR NICHOLLS: [15:49:00] Thank you, your Honour. And I will say to you and to
our friends and colleagues that we are taking a hard look at the witness list in terms
of the number of witnesses. As you could see with 1018, we withdrew the witness,
and thank you again for the stipulation.

But we are taking a careful look both at which witnesses we will eventually call and
also which ones might be 68(3). So we will communicate that as soon as possible.
PRESIDING JUDGE KORNER: [15:49:37] Right. Well, that will be very helpful.
As I say, certainly the Chamber having seen that a lot of the evidence is, as you put it,
corroborative, and it is, of witnesses who have already testified, we do feel that
having time spent rehearsing exactly -- well, it's not the same, but pretty similar
evidence, isn't particularly helpful.

MR NICHOLLS: [15:50:07] Well, that, your Honour - sorry, I didn't mean to
interrupt - is where we may be able to make some cuts. And we are going to use the
time out of court next week to try to take, as I say, a hard look at that.

PRESIDING JUDGE KORNER: [15:50:21] Right. That is very helpful, Mr Nicholls.
Are there any other matters that need any discussion before we break? No.

Yes, all right. Thank you very much, indeed.

And we will see each other on 26 September. Thank you.

THE COURT USHER: [15:50:46] All rise.

(The hearing ends in open session at 3.50 p.m.)
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The following corrections, marked with an asterisk and included in the audio-visual
recording of the hearing, are brought into the transcript.

Page 11 line 14: "Nyerli"

is corrected to

"Nyala"

Page 17 line 16:"Al Hamarat (phon)"

is corrected to

"Abdullah Hajar"

Page 18 line 25 - Page 19 line 1: "Bindisi. And the governmental organisations didn't"
is corrected to

"Bindisi and the governmental organisations and didn't"

Page 19 line 12: "a threat for the citizens."

is corrected to

"a threat to the citizens. That is what I meant."

Page 29 line 9: "l have an extended family"

is corrected to

"I have a very large family"

Page 35 line 8: "Ahmad Harun and Abdullah Torshein, the governor, and it was the
same Abdullah who was the representative of the state of Darfur"

is corrected to

"Minister Ahmad Harun, Governor Abdullah Tayib Torshein of Mukjar, Governor
Sulayman Abdullah of West Darfur,"

Page 46 line 12: "was something I prevented too"

is corrected to

"was something I was prevented from doing too."
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Page 50 line 4: "Secondly, you stated that I took a hostage under the threat of force
and there"

is corrected to

"Secondly, regarding myself, I rode the vehicle out of compulsion as said,"

Page 51 line 25: "I was taken by the soldiers"

is corrected to

"If I were taken by these soldiers"

Page 61 line 10: "(No interpretation)."”

is corrected to

"Yes."

Page 65 line 13:"Bagdoum (phon)."

is corrected to

"Mardoum"

Page 68 line 2:"already."

is corrected to

"already. I have said that I was not one of the Arab Umdas whom [inaudible]."
Page 87 line 11: "you got out of the vehicle and they spoke to him and then came
back."

is corrected to

"they would get out of the vehicle and speak to him and then get back into the

vehicle."

The following corrections, marked with an asterisk and not included in the
audio-visual recording of the hearing, are brought into the transcript.

Page 19 line 17: "Bram"
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is corrected to
"Baram"
Page 69 line 1: "Sayf"

is corrected to

(Open Session)
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