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234 Elements of Command Responsibility and Underlying Offences

Once the accused has learnt of crimes committed by his subordinates, or once 
he has learnt of the real and concrete likelihood that such crimes have been com­
mitted, and for as long as he is in a relationship of superior—subordinate with 
those subordinates, he is under a legal duty to investigate or to have those allega­
tions investigated with a view to ensuring that the culprits are punished.17 The 
termination of his relationship of superior—subordinate with the perpetrator puts 
an end to his duty to act, insofar as it would be pertinent to his superior respon­
sibility.18 His duty to act—and the possibility of criminal responsibility—would 
also end when the superior has been relieved of his responsibility to investigate by 
his own superiors or where this responsibility has been refered or transferred to 
another competent authority that is not subordinated to him.

11.1.4 Relationship between the two duties
The duties to prevent and to punish crimes of subordinates are not unrelated. 
For instance, a proven failure to punish crimes may be relevant to establish­
ing a failure to prevent subsequent criminal occurrences by the same group of 

subordinates:19
[P]unishment is an inherent part of prevention of future crimes. It is insufficient for a 
commander to issue preventative orders or ensure systems are in place for the proper 
treatment of civilians or prisoners of war if subsequent breaches which may occur are 
not punished. This failure to punish on the part of a commander can only be seen by the 
troops to whom the preventative orders are issued as an implicit acceptance that such 

orders are not binding.20
The converse could also be true. When, for instance, a superior has been shown to 
have intentionally disregarded his duty to prevent subordinates from committing 
crimes, an inference might be open that he did not intend to see that the perpet­
rators of those crimes be punished.

17 The length of time that elapsed between the moment when the accused learnt of the commis­
sion of crimes by subordinates and the time when their relationship of subordination was terminated 
might be relevant to determining the type of measures which would have been ‘necessary and 
reasonable’ in the circumstances. The shorter that timeframe, the less room there will usually be 
for the superior to investigate fully and comprehensively. In other words, the extent to which his 
conduct might be regarded as adequate in the circumstances will depend in part on the time which 
he had at his disposal to carry out a proper investigation or to otherwise take measures to see to the 

punishment of the perpetrators.18 See, e.g., A//V'Trial Judgment, at 50 (‘when a commander is replaced shortly after [the] com­
mission of a crime, and there is no evidence to indicate that he knew or was aware that a crime had 
been committed before his replacement, he no longer has effective control over his subordinates 
and no longer has authority to punish the subordinates in question. Accordingly, the law does no 
hold an Accused criminally responsible under the doctrine of command responsibility for failure to
punish when he is no longer in a position of a commander.’) ]

19 See HadZibasanovi/Trial Judgment, pars 1778-80; see also, ibid., pars 1982 and 1991, see
also, OnVTrial Judgment, par 326. J i

20 Halilovic Trial Judgment, par 96.
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Finally, as noted above, a commander could, in principle, be held crim­
inally responsible for failing in his duty to prevent and for failing to punish
the same crime if indeed he has breached both of his duties in relation to that 
crime.21

11.2 Dereliction of duty

It has been pointed out above that superior responsibility requires proof of a 
gross and personal dereliction on the part of the supervisor, whereby he culpa­
bly and deliberately failed to carry out his duties to prevent or punish crimes
committed by his subordinates.22 How this is determined in each case will be 
examined below.

11.2.1 General remarks—failure to adopt ‘necessary 
and reasonable’ measures

Superior responsibility depends on proof of a failure on the part of the superior 
to take ‘necessary and reasonable measures to prevent or punish the crimes of his 
subordinates’.23 What is ‘necessary and reasonable’ in a specific case will depend 
a great deal on the circumstances of that case, and in particular on the extent of
the commander’s actual and proven material ability to act to prevent or punish 
those crimes.24

According to the Strugar Trial Chamber, factors relevant to the Chamber’s 
assessment include, but are not limited to, whether specific orders prohibiting 
or stopping the criminal activities were issued; what measures to secure the 
implementation of these orders were taken; what other measures were taken to 
secure that the unlawful acts were interrupted and whether these measures were 
reasonably sufficient in the specific circumstances; and, after the commission of 
the crime, what steps were taken to secure an adequate investigation and to bring 
the perpetrators to justice.25

In all cases when superior responsibility charges are brought, measures relevant 
to assessing the criminal responsibility of the accused are limited to those which 
are ‘feasible in all the circumstances and are “within his power” ’,26 As the ICRC

1 See above, 11.1.1 Two distinct duties—to prevent and to punish crimes.
22 See, above, 4.4.4 Gravity of breach of duty and, below, 11.3 Seriousness of the breach of duty 

relevant to superior responsibility.
See, e.g., Celebici Appeal Judgment, par 226; Krnojelac Trial Judgment, par 95.
See, e.g., Blaskic Trial Judgment, par 302; Aleksovksi Trial Judgment, 78; Celebici Trial 
nent, pars 302, 394—5; StrugarTrial ludvmpnt- n„ V78

24

......... pai meesovRsiJudgment, pars 302, 394-5; Strugar Trial Judgment, par 378. 
Strugar Trial Judgment, par 378.

26 Kmnirhr T.;-i t..j---------0 -• j uxo-gxirt-iIL, pa.1 O/O.
Krnojelac Trial Judgment, par 95 (‘It must be shown that the superior failed to take the 

uecessary and reasonable measures to prevent or punish the crimes of his subordinates. The

ICC-02/04-01/15-1722-AnxG 24-02-2020 3/4 NM T 



244 Elements of Command Responsibility and Underlying Offences

differently from one country to another. International law’s general imprecision 
on that point may also be explained by the fact that commanders who are in the 
field are generally better placed to decide what measures are likely, in a given situ­
ation, to achieve the goal for which they are being adopted than would a court of 

law years or months after the events.58

11.2.4.3 Evaluation in context
Determining whether in a particular case a superior has complied with his 
obligations to prevent and punish crimes is not an objective test drawn in the 
abstract. Instead, the tribunal will have to conduct a very concrete assessment of 
the situation of the commander and the means at its disposal at the time relevant 
to the charges, taking into account all relevant circumstances. As noted by the 
Toyoda Tribunal when discussing this matter, ‘[tjhis is n0t a trial of a man for 
events that took place under calm and academic conditions—conditions were 
essentially, intensely and grimly practical’.59 ‘In determining the guilt or inno­
cence of an accused, charged with dereliction of his duty as a commander,’ the 
same Tribunal pointed out, ‘consideration must be given to many factors. The

theory is simple, its application is not.’60
What measure or measures a superior should adopt in a particular context

will be dictated primarily by the material powers which the superior had and in 
the circumstances that prevailed at the time.61 This means that before a super­
ior may be found to have failed to adopt a particular measure, it must be estab­
lished that he was in fact materially able to adopt it and that this measure was 
at least capable of contributing to the prevention or punishment of a particular 
crime. In Hadzihasanovic, for instance, the Trial Chamber pointed out that it 
could not be concluded that a superior had failed to take a ‘necessary and rea­
sonable’ measure when he failed to personally conduct an investigation of the 
matter as he had not been shown to have had the capacity either to conduct 
such an investigation or to influence an investigation that was being conducted

at the time.62The extent of a superior’s ability to adopt certain measures will, in turn, 
depend a great deal on the nature of his role and position as well as the means at 
his disposal at the time to respond to risk of crimes to which he has been alerted. 
Where a superior holds his position of authority over the perpetrator as a result 
of a legal appointment or election, i.e. that he does so dejure, the law relevant to 
his position will set out the framework within which he will be required to act.63

58 See, also, above, 11.2.3 ‘Reasonable’.
59 See, e.g., Toyoda case, p 5 001. 60 Ibid., p 5006.61 See, e.g., StrugarTtial Judgment, par 378. See also, DelicTtial Judgment, Dissenting Opinion 

of Judge Moloto, par 27, concerning the nature of the inference that can be drawn from the fact

that a superior did not take any measures.62 See Hadzikasanovic Trial judgment, par 1061. JH
63 See, e.g., Halilovic Appeal Judgment, par 183. See also, Article 3(2)(b) of the Statute °f ® I 

Special Tribunal for Lebanon which provides that a superior may be held criminally responsi i
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The ICRC commentary to Article 87 of Additional Protocol I also notes that a 
superior’s duty to react varies for each level of command. Byway of example, the 
ICRC notes that this duty may imply that ‘a lieutenant must mark a protected 
place which he discovers in the course of his advance, a company commander 
must ensure that an attack is interrupted when he finds that the objective under 
attack is no longer a military objective, and a regimental commander must select 
objectives in such a way as to avoid indiscriminate attacks.’64 The same would be 
true of a civilian structure. A minister, for instance, has duties and obligations 
which differ greatly in both nature and scope from those of bureaucrats and state 
officials that work within his ministry. Ultimately, and subject to the minimum 
requirements of international law, their respective duties and obligations will be
set out and specified in the laws and regulations that are relevant to their sub­
jective roles and functions.65

The court will also have to take into account any such factors as might have 
circumscribed the range of measures which were at the disposal of the superior at 
the time when he should have acted to prevent or punish crimes of subordinates. 
Those would include, for instance, on-going combat operations or difficulties 
with communication as might have made it more difficult or impossible for him 
to adopt a particular course of action. A particular course of action could not be 
regarded as ‘necessary and reasonable’ where the circumstances have rendered 
such a course meaningless or disproportionately costly.

Furthermore, the steps or measures taken by the superior will be considered not 
in isolation, but in light of what was done by others to prevent or punish crimes 
of his subordinates. Where, for instance, a superior is aware of the fact that other 
authorities have taken certain steps to prevent or punish crimes of his subordi­
nates, he would be entitled to take them into consideration when deciding what 
additional steps, if any, are required so as not to unnecessarily duplicate mat­
ters or entangle an investigation in the knots of competing agencies. Thus, the 
Commission of Inquiry into the Shatilla and Sabra incident found with regard to 
the Israeli Defence Minister at the time (Ariel Sharon) that responsibility could 
not be imputed to him for not ordering the removal of the Phalangists from the 
refugee camps when the first reports reached him that they had committed crimes 
in that camp. The Commission came to that conclusion based on the fact that, at 
the time when Minister Sharon received those reports, he had also heard from the 
Army Chief of Staff that the Phalangists’ operation had been halted, that they had 
been ordered to leave the camp and that their departure would be taking place 
early the next morning. ‘These preventive steps’, the Commission held, ‘might well 
have seemed sufficient to the Defence Minister at that time, and it was not his duty

for crimes committed by subordinates if those crimes ‘concerned activities that were within the 
directive responsibility and control of the superior’. See also, above, 4.3 Division of labour between 
■nternational law and domestic law.

■ 65 1CRC, Commentary on the Additional Protocols, pars 3560-1, p 1022.
See above, 4.3 Division of labour between international law and domestic law.
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