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GROUNDS FOR EXCLUDING CRIMINAL
RESPONSIBILITY

Rome Statute

Article 31
Groundsfor Excluding Criminal Responsibility
1 In addition to other grounds for excluding criminal responsibility provided
for in this Statute, a person shall not be criminally responsible if, at the time of
that person’s conduct:
(a)
The person suffers from a mental disease or defect that destroys that
person’s capacity to appreciate the unlawfulness or nature of his or her con
duct, or capacity to control his or her conduct to conform to the requirements
of law;
(b)
The person is in a state of intoxication that destroys that person’s capac
ity to appreciate the unlawfulness or nature of his or her conduct, or capacity
to control his or her conduct to conform to the requirements of law, unless the
person has become voluntarily intoxicated under such circumstances that the
person knew, or disregarded the risk, that, as a result of the intoxication, he or
she was likely to engage in conduct constituting a crime within the jurisdiction
of the Court;
(c) The person acts reasonably to defend himself or herself or another per
son or, in the case of war crimes, property which is essential for the survival of
the person or another person or property which is essential for accomplishing
a military mission, against an imminent and unlawful use of force in a man
ner proportionate to the degree of danger to the person or the other person or
property protected. The fact that the person was involved in a defensive opera
tion conducted by forces shall not in itself constitute a ground for excluding
criminal responsibility under this subparagraph;
(d) The conduct which is alleged to constitute a crime within the jurisdic
tion of the Court has been caused by duress resulting from a threat of immi[Dent death or of continuing or imminent serious bodily harm against that
Bpon or another person, and the person acts necessarily and reasonably to
feDid this threat, provided that the person does not intend to cause a greater
than the one sought to be avoided. Such a threat may either be:
I (i) Made by other persons; or
(h) Constituted by other circumstances beyond that person’s control.

Court shall determine the applicability of the grounds for excluding
B resP°nsibility provided for in this Statute to the case before it.
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3. At trial, the Court may consider a ground for excluding criminal responsibi]
ity other than those referred to in paragraph 1where such a ground is derived
from applicable law as set forth in article 21. The procedures relating to the
consideration of such a ground shall be provided for in the Rules of Procedure
and Evidence.
Text Tr a n sm it t e d
Whole

by

D r a ftin g Co m m it tee

to

Com m ittee

of the

Article 30234
Groundsfor Excluding Criminal Responsibility
1. In addition to other grounds for excluding criminal responsibility provided
for in this Statute, a person shall not be criminally responsible if, at the time of
that person’s conduct:
(c) The person suffers from a mental disease or defect that destroys that
person’s capacity to appreciate the unlawfulness or nature of his or her con
duct, or capacity to control his or her conduct to conform to the requirements
of law;
(d) The person is in a state of intoxication that destroys that person’s capac
ity to appreciate the unlawfulness or nature of his or her conduct, or capacity
to control his or her conduct to conform to the requirements of law, unless the
person has become voluntarily intoxicated under such circumstances that the
person knew, or disregarded the risk, that, as a result of the intoxication, he or
she was likely to engage in conduct constituting a crime within the jurisdiction
of the Court;
(e) The person acts reasonably to defend himself or herself or another per
son or, in the case of war crimes, property which is essential for the survival of
the person or another person or property which is essential for accomplishing
a military mission, against and imminent and unlawful use of force in a man
ner proportionate to the degree of danger to the person or the other person or
property protected. The fact that the person was involved in a defensive opera
tion conducted by forces shall not in itself constitute a ground for excluding
criminal responsibility under this subparagraph;
(f) The conduct which is alleged to constitute a crime within the jurisdic
tion of the Court has been caused by duress resulting from a threat of immi
nent death or of continuing or imminent serious bodily harm against that
person or another person, and the person acts necessarily and reasonably to
avoid this threat, provided that the person does not intend to cause a greater
harm than the one sought to be avoided. Such a threat may either be:
234

Former article 31.
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(i.) Made by other persons; or
(ii.) Constituted by other circumstances beyond that person’s control
2. The Court shall determine the applicability of the grounds for excluding
criminal responsibility provided for in this Statute to the case before it.
3. At trial, the Court may consider a ground for excluding criminal responsibil
ity other than those referred to in paragraph 1where such a ground is derived
from applicable law as set forth in article 20. The procedures relating to the
consideration of such a ground shall be provided for in the Rules of Procedure
and Evidence.
1998 P r e p a r a to r y C o m m itte e

Article 31
Groundsfor Excluding Criminal Responsibility
1, In addition to other grounds for excluding criminal responsibility permit
ted by this Statute, a person is not criminally responsible if at the time of that
person’s conduct;235
(a)
the person suffers from a mental disease or defect that destroys that
person’s capacity to appreciate the unlawfulness or nature of his or her con
duct, or capacity to control his or her conduct to conform to the requirements
of law;
[(b) the person is in a state of [involuntary] intoxication [by alcohol, drugs
or other means] that destroys that person’s capacity to appreciate the unlaw
fulness or nature of his or her conduct, or capacity to control his or her conduct
to conform to the requirements of law; [provided, however, that if the person
has voluntarily become intoxicated [[with the pre-existing intent to commit
the crime] [or knowing that the circumstances would arise that led him or her
to commit the crime and that those circumstances could have that effect]],236
the person shall remain criminally responsible;]
The link between the opening clause of paragraph 1 and paragraph 2 may need to be fur
ther considered.
*3° There are two approaches to the question of voluntary intoxication: If it is decided that
voluntary intoxication should in no case be an acceptable ground for excluding criminal
responsibility, the text within brackets “[with the pre-existing intent to commit the
I crime] [or knowing that the circumstances would arise that led him or her to commit the
cnme and that those circumstances could have that effect]” would have to be deleted. In
that case, however, provision should be made for mitigation of punishment with regard
MPPersons who were not able to form a specific intent, where required, towards the
committed due to their intoxication. If this text were to be retained, the ground
^^^excluding Cr**mina' resPonsibility would apply in all cases of voluntary intoxication
P or those in which the person became intoxicated in order to commit the crime
235
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(c) the person [, provided that he or she did not put himself or herself Vo]
untarily into a position causing the situation to which that ground for excluj
ing criminal responsibility would apply,] acts [swiftly and] reasonably [, or .
the reasonable belief that force is necessary,] to defend himself or herself 0r
another person [or property] against an [imminent.. *237 use of force] [imnie
diate .. 228 threat of force] [impending .. 228 use of force] and [[unlawful]
[and] [unjustified]] use of force in a [not excessive] manner].] [[not dispr0
portionate] [reasonably proportionate] to the degree of danger to the person
[or liberty] [or property] protected];
(d) [the person reasonably believes that]238 there is a threat of [imminent]
death or serious bodily harm against that person or another person [or against
his or her liberty] [or property or property interests] and the person acts rea
sonably to avoid this threat, provided that the person’s action239 [causes] [was
not intended to cause] [n]either death [n]or a greater harm than the one
sought to be avoided;240 [however, if the person has [knowingly] [recklessly]
exposed him or herself to a situation which was likely to lead to the threat, the
person shall remain responsible];
(e) [the person reasonably believes that there are] [there are]241 [the per
son necessarily acts in response to] circumstances beyond that person’s con
trol which constitute a [threat of [imminent] death or serious bodily harm]
[danger] to that person or another person [or property or property rights]242
and the person acts reasonably to avoid the [threat] [danger], [provided that
the person intended to prevent a greater harm [and did not intend to cause]
[and did not cause] death]243 and provided that there exists no other way to
avoid such threat].

237
238
239
240

241
242
243

in an intoxicated condition (aetio libera in couso). This would probably lead to a great
number of war crimes and crimes against humanity going unpunished.
Ellipsis inserted so as not to repeat “[unlawful] [and] [unjustified]]” in all three
alternatives.
This should be considered together with article 30.
A proposal was made to replace the rest of the first sentence by “is under the circum
stances not reasonably more excessive than the threat or perceived threat.”
A proposal was made to replace “provided that the person’s action [causes] [was not
intended to cause] [n]either death [n] or a greater harm than the one sough to be avoided”
with “employing means which are not disproportionate to the risk faced”.
This should, be considered together with article 30.
It was suggested that a mere reference to the law of necessity would suffice in place of the
first part of the sentence.
This applies more to a military situation.
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The Court may244 determine the applicability of the grounds for exclusion
of criminal responsibility [listed in paragraph 1] [permitted by this Statute] [to
the case before it].245

2.

[Article 33]246
[Possible Groundsfor Excluding Criminal Responsibility
Specifically Referring to War Crimes]

Article 34
Other Groundsfor Excluding Criminal Responsibility
j At trial the Court may consider a ground for excluding criminal responsibil
ity not specifically enumerated in this part if the ground:
(a) is recognized [in general principles of criminal law common to civilized
nations] [in the State with the most significant contacts to the crime] with
respect to the type of conduct charged; and
(b) deals with a principle clearly beyond the scope of the grounds for
excluding criminal responsibility enumerated in this part and is not otherwise
inconsistent with those or any other provisions of the Statute.
2. The procedure for asserting such a ground for excluding criminal responsi
bility shall be set forth in the Rules of Procedure and Evidence.247
Zu t p h e n D r a f t

Article 25[L]248
Groundsfor Excluding Criminal Responsibility
1. In addition to other grounds for excluding criminal responsibility permit
ted by this Statute, a person is not criminally responsible if at the time of that
person’s conduct:249*
The issue of the extent to which the facts underlying these grounds, for excluding crimi
nal responsibility, if not sufficient to exclude criminal responsibility, should instead be
considered in mitigation of punishment will be dealt with in part 7.
*45 The link between the opening clause of paragraph 1 and paragraph 2 may need to be
■ reconsidered.
244

1 It was questioned whether such grounds as military necessity could be dealt with in con
nection with the definition of war crimes.
I This article needs to be further considered together with article 31, paragraph 2, and
1 article 20.

1

l6_lg

A/AC.249/i997/L9/Revj[j
TL

1.

1 _

r ^

,
etween the opening clause of paragraph 1 and paragraph 2 may need to be fur, “Mr considered.
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(a) the person suffers from a mental disease or defect that destroys that
person’s capacity to appreciate the unlawfulness or nature of his or her con
duct, or capacity to control his or her conduct to conform to the requirements
of law;
[(b) the person is in a state of [involuntary] intoxication [by alcohol, drugs
or other means] that destroys that person’s capacity to appreciate the unlaw
fulness or nature of his or her conduct, or capacity to control his or her conduct
to conform to the requirements of law; [provided, however, that if the person
has voluntarily become intoxicated [[with the pre-existing intent to commit
the crime] [or knowing that the circumstances would arise that led him or her
to commit the crime and that those circumstances could have that effect]],2so
the person shall remain criminally responsible;]
(c) the person [, provided that he or she did not put himself or herself vol
untarily into a position causing the situation to which that ground for exclud
ing criminal responsibility would apply,] acts [swiftly and] reasonably [, or in
the reasonable belief that force is necessary,] to defend himself or herself or
another person [or property] against an [imminent.. 250251 use of force] [imme
diate .. .252 threat of force] [impending .. 253 use of force] and [ [unlawful]
[and] [unjustified]] use of force in a [not excessive] manner[.] [[not dispro
portionate] [reasonably proportionate] to the degree of danger to the person
[or liberty] [or property] protected];
(d) [the person reasonably believes that]254 there is a threat of [imminent]
death or serious bodily harm against that person or another person [or against

250

251

There are two approaches to the question of voluntary intoxication: If it is decided that
voluntary intoxication should in no case be an acceptable ground for excluding crimi
nal responsibility, the text within brackets “[with the pre-existing intent to commit the
crime] [or knowing that the circumstances would arise that led him or her to commit the
crime and that those circumstances could have that effect]” would have to be deleted. In
that case, however, provision should be made for mitigation of punishment with regard
to persons who were not able to form a specific intent, where required, towards the
crime committed due to their intoxication. If this text were to be retained, the ground
for excluding criminal responsibility would apply in all cases of voluntary intoxication
except for those in which the person became intoxicated in order to commit the crime
in an intoxicated condition (actio libera in causa). This would probably lead to a great
number of war crimes and crimes against humanity going unpunished.
Dots inserted so as not to repeat “[[unlawful] [and] [unjustified]]”in all three alternatives.

252
253
254

Ibid.
Ibid.
This should be considered together with article 24[K].
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his or her liberty] [or property or property interests] and the person acts rea
sonably to avoid this threat, provided that the person's action255 [causes] [was
not intended to cause] [n]either death [n]or a greater harm than the one
sought to be avoided;256 [however, if the person has [knowingly] [recklessly]
exposed him or herself to a situation which was likely to lead to the threat, the
person shall remain responsible];
(e)
[the person reasonably believes that there are]257 [there are] [the per
son necessarily acts in response to] circumstances beyond that person’s con
trol which constitute a [threat of [imminent] death or serious bodily harm]
[danger] to that person or another person [or property or property rights]258
and the person acts reasonably to avoid the [threat], [danger], [provided that
the person intended to prevent a greater harm [and did not intend to cause]
[and did not cause] death]259 and provided that there exists no other way to
avoid such threat];
2. The Court may260 determine the applicability of the grounds for exclusion
of criminal responsibility261 [listed in paragraph 1] [permitted by this Statute]
[to the case before it] 262
255 A proposal was made to replace the rest of the first sentence by “is under the circum
stances not reasonably more excessive than the threat or perceived threat”.
256 A proposal was made to replace “provided that the person’s action [causes] [was not
intended to cause] [n] either death [n]or a greater harm than the one sought to be
avoided”with “employing means which are not disproportionate to the risk faced”.
257 This should be considered together with article 24[K].
258 It was suggested that a mere reference to the law of necessity would suffice in place of the
first part of the sentence.
259 This applies more to a military situation.
260 There was support, in principle, for two proposals regarding application of international
law and nondiscrimination in the interpretation of general principles of criminal law. The
first proposal is to insert, after the word "may” the phrase “, in accordance with interna
tional law”. The second proposal is to add the following provision: “The application and
interpretation of the general sources of law must be consistent with international human
rights standards and the progressive development thereof, which encompasses the prohi
bition on adverse discrimination of any kind, including discrimination based on gender.”
These proposals relate to both article i4[33] and Part 3. In order to avoid duplication,
discussion could take place in the context of those provisions.
lssue °f the extent to which the facts underlying these grounds, for excluding crimi
nal responsibility, if not sufficient to exclude criminal responsibility, should instead be
considered in mitigation of punishment will be dealt with in Part 7.
The link between the opening clause of paragraph 1 and paragraph 2 may need to be
reconsidered.
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PART 3
at its

Session

Article L
Groundsfor Excluding Criminal Responsibility
l. In addition to other grounds for excluding criminal responsibility permit
ted by this Statute, a person is not criminally responsible if at the time of that
person’s conduct:
(a)
the person suffers from a mental disease or defect that destroys that
person’s capacity to appreciate the unlawfulness or nature of his or her con
duct, or capacity to control his or her conduct to conform to the requirements
of law;
[(b) the person is in a state of [involuntary] intoxication [by alcohol, drugs
or other means] that destroys that person’s capacity to appreciate the unlaw
fulness or nature of his or her conduct, or capacity to control his or her conduct
to conform to the requirements of law; [provided, however, that if the person
has voluntarily become intoxicated [[with the pre-existing intent to commit
the crime] [or knowing that the circumstances would arise that led him or her
to commit the crime and that those circumstances could have that effect]], the
person shall remain criminally responsible;]
(c) the person [, provided that he or she did not put himself or herself
voluntarily into a position causing the situation to which that ground for
excluding criminal responsibility would apply,] acts [swiftly and] reasonably [,
or in the reasonable belief that force is necessary,] to defend himself or herself
or another person [or property] against an [imminent... use of force] [imme
diate... threat of force] [impending... use of force] and [[unlawful] [and]
[unjustified]] use of force in a [not excessive] mannerf.] [[not disproportion
ate] [reasonably proportionate] to the degree of danger to the person [or lib
erty] [or property] protected];
(d) [the person reasonably believes that] there is a threat of [imminent]
death or serious bodily harm against that person or another person [or against
his or her liberty] [or property or property interests] and the person acts rea
sonably to avoid this threat, provided that the person’s action [causes] [was not
intended to cause] [n]either death [n] or a greater harm than the one soughtto
be avoided; [however, if the person has [knowingly] [recklessly] exposed him!
or herself to a situation which was likely to lead to the threat, the person shall!
remain responsible];
(e) [the person reasonably believes that there are] [there are] [the person!
necessarily acts in response to] circumstances beyond that person’s con V
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which constitute a [threat of [imminent] death or serious bodily harm] [dan
ger] to that person or another person [or property or property rights] and the
person acts reasonably to avoid the [threat] [danger], [provided that the per
son intended to prevent a greater harm [and did not intend to cause] [and did
not cause] death] and provided that there exists no other way to avoid such
threat];
2. The Court may determine the applicability of the grounds for exclusion of
criminal responsibility [listed in paragraph 1] [permitted by this Statute] [to
the case before it].
[Article N
Possible Groundsfor Excluding Criminal Responsibility
Specifically Referring to War Crimes]
Article O
Other Groundsfor Excluding Criminal Responsibility
1. At trial the Court may consider a ground for excluding criminal responsibil
ity not specifically enumerated in this chapter if the ground:
(a) is recognized [in general principles of criminal law common to civilized
nations] [in the State with the most significant contacts to the crime] with
respect to the type of conduct charged; and
(b) deals with a principle clearly beyond the scope of the grounds for
excluding criminal responsibility enumerated in this chapter and is not other
wise inconsistent with those or any other provisions of the Statute.
2. The procedure for asserting such a ground for excluding criminal responsi
bility shall be set forth in the Rules of the Court.
1996 Preparatory Com m ittee

Article L
Insanity/Diminished Mental Capacity
Proposal 7
L ^ Person is not criminally responsible [is legally insane] if at the time of that
Persons conduct that (would otherwise) constitutes a crime, the person sufrs from a mental disease or mental defect that results in the person lacking
^■pantial capacity either to appreciate the criminality [unlawfulness] of his
■ j j conduct or to confirm his or her conduct to the requirements of the law
such mental disease or mental defect caused the conduct constituting
a cnme.]”
6
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2. Where a person does not lack substantial capacity of the nature and degree
mentioned in paragraph l, but such capacity is nevertheless substantially
diminished at the time of the person’s conduct, the sentence shall [may] be
reduced.”
[Note. The question was raised whether this defence should be included.
The question was also raised whether a provision was required to deal with the
issue of whether the accused is fit to stand for trial. That provision might be
included in the chapter on trial/procedural rules.
The question was raised as to what should happen to a person who is found
insane. Should the person be released or be detained in a mental institution? If
the latter, where? Should provision for this be made in the articles concerning
enforcement of sentences by the Court and States Parties?
It was observed that this defence might be more relevant for some crimes
(e.g. a war crime, such as killing of a prisoner of war) than for others (e.g.
crimes involving the formulation of policy, such as genocide). If the defence is
included, possibly it should be available only for some types of crimes?]
Proposal 2
Mental Disorders
1. A person who, at the time of the facts, was suffering from a mental or neu
ropsychic disorder that destroyed his judgment or his control over his actions
shall not be criminally responsible.
2. When the mental or neuropsychic disorder from which the person was
suffering at the time of the facts merely altered his judgment or impeded his
control over his actions without destroying such judgment or control, he shall
remain criminally responsible. However, the Court shall take such circum
stances into account in determining the sentence and the regime under which
it shall be served.
Article M
Intoxication
Proposal l
A person is intoxicated or in a drugged condition when under the effect of
alcohol or drugs at the time of the conduct that would otherwise constitute
a crime he is unable to formulate the mental element required by said crime.
Such a defence shall not apply to a person who engages in voluntary intoxica
tion with the pre-existing intent to commit a crime. With respect to crime
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requiring the mental element of recklessness, voluntary intoxication shall not
constitute a defence.
[Note. The point was made that there were essentially two questions:
(a) Whether intoxication should be available as a defence or as a negation
of mens rea; and
(b) If available as a defence, should it be spelled out in the Statute or elabo
rated in another way (see section B below).
It was observed that this defence might be relevant for some individual crimes
(e.g. a war crime, such as killing a prisoner of war). On the other hand, it was
observed that it might be better to leave this defence to be resolved by the
Court through its jurisprudence rather than to include such a defence in the
Statute.
It was also observed that intoxication is merely a factor relevant to the exis
tence of, or which may negate, a required mental element. In light of the
proposed statutory requirements for the existence of particular mental ele
ments in order to establish criminal responsibility (see articles B(b) and H),
it was questioned whether such a defence need be explicitly mentioned as
it is merely an example of one factor that could negate the existence of the
required mental element.
Differences exist among national legal systems as to how intoxication is
addressed, and other formulations of a defence could equally be suggested.
If the defence is available (either expressly by the Statute or by the Court’s
jurisprudence), should it be limited to only certain crimes?]
P ro p o sa l

Voluntary drunkenness and narcotic intoxication
A state of drunkenness caused by the voluntary consumption of alcohol or a
state of intoxication caused by voluntarily taking a narcotic product may in no
case be regarded as grounds for exemption from criminal responsibility.
Article N
Self-defence/Defence o f Others/Defence of Property
Proposal 7
■jFde/ence and defence of others
person [is not criminally responsible and] is not liable for punishment if
HP* person acts in self-defence or in defence of others.
^■person acts in self-defence, or in defence of others, if the person acts [reay] [and as necessary] [with the reasonable belief that force is necessary]
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to defend himself or herself, or another person, against a[n] [reasonable appre
hension of] [imminent] [present] unlawful force or threatened unlawful force,
[in a manner which is reasonably proportionate to the threat or use of force],
[3. Self-defence, in particular defence of property, shall not exclude punish
ment if it causes damage disproportionate to the degree of danger involved or
the interest to be protected by the defensive act].
[4. If a person exceeds the limits of the justifiable defence as described in
paragraph 2, the sentence may be reduced.]
[Note. Several questions were raised:
y!
(a) whether a provision relating to defence of property should be included
in the Statute;
(b) whether self-defence should be used as a defence in response to a threat
of unlawful force;
(c) whether pre-emptive self-defence is valid;
(d) whether self-defence should be limited to certain types of crimes under
article 20; and
(e) whether or not self-defence should be allowed in specific cases, at the
discretion of judges.
Other questions raised by the draft include the extent to which the availability
of the defence should be limited by requirements of reasonableness, necessity
and/or proportionality.
The question also arises as to whether the defence should be available only
if the defensive action is actually necessary or whether it is sufficient if the
accused, although honestly mistaken, reasonably believes that the defensive
action is necessary. The degree of responsibility and punishment for excessive
use of force in self-defence also arises as an issue.]
Proposal 2
Legitimate defence
1. A person who, in the face of an unjustified attack on himself or another per
son, carries out at that same time an act dictated by the necessity of legitimate
self-defence or defence of another person shall not be criminally responsible
except when the means of defence use is incommensurate with the serious
ness of the attack.
2. The argument of legitimate defence cannot be accepted when the unjusti
fied attack which the person cites in accordance with the preceding paragraph
constitutes only an attack on property.
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Article O
Necessity
Proposal /
L A person [is not criminally responsible and] is not liable for punishment if
that person acts due to necessity.
2. A person acts due to necessity if:
(a) [The person reasonably believes that] there is a threat of [imminent]
[present] [or otherwise unavoidable] death or serious bodily harm to [or a
threat to the freedom of] that person or another person;
[alternative: (a) Circumstances beyond a person’s control are likely to create an
unavoidable private or public harm];
(b) [The person acts reasonably to avoid the threat] [there exists no other
way to avoid the threat]; (and)
(c) [The person acts only to avoid greater imminent harm] [the interests
protected by such conduct exceed the interest infringed by such conduct],
[3 This defence does not include the use of deadly force.]
[4. A person does not act due to necessity if [the circumstances are (within)
not beyond a person’s control] [(or if) that person knowingly and without rea
sonable excuse has exposed himself or herself to the circumstances creating
the necessity].]
[5. If a person exceeds the limitation of the justifiable defence as described in
paragraph 2 [this article], the sentence may be reduced.]
[Note. The question was raised as to the crimes to which the defence o f necessity
might apply. The question was also raised whether the defence of necessity should
include the use of deadlyforce. It was questioned whether the defence o f necessity
should apply to the crimes of genocide and crimes against humanity.
Other questions arisingfrom the proposed drafts include:
(a) the degree of immediacy of the threat (e.g. present, imminent or other
wise unavoidable);
(b) the nature of the threatened harm to be avoided (e.g. serious bodily
harm, death, freedom, or private or public harm);
(c) whether the defence should be available only if the threat actually
exists or whether it is sufficient if the accused, although honestly mistaken,
reasonably believes that the threat exists;
whether the accused need only act reasonably to avoid the threat if
K"*re is m°re than one equally harmful means of avoidance or must there be
Hfiter way to avoid the threatened harm other than by the accused’s acts;
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(e) the necessity for proportionality between the harm to be avoided and
the harm caused by the accused; and
(f) what factors (such as voluntary exposure to the risk or control of cir
cumstances) should deny the availability of the defence, and whether these
are mutually exclusive or could be conjunctive.]
Proposal 2
1. A conduct done, in the present danger for life, body or freedom to avoid
such danger of himself/herself or any other person, is not punishable, if
(a) there exists no other way to avoid such danger, and (b) the interest pro
tected by such conduct exceeds the interest infringed by such conduct.
2. If a person exceeds the limitation of justifiable defence of paragraph i , the
sentence may be reduced.
Article P
Duress/Coercion
1. A person [is not criminally responsible and] is not liable for punishment if
the person acts under duress or coercion.
2. A person acts under duress or coercion if:
[(a) [[the person reasonably believes that] there is a threat of [imminent]
[present] [or otherwise unavoidable] [unlawful] force or use of such force
against that person or another person];
[(b) [the person reasonably believes that] there is a threat of [imminent]
[present] [or otherwise unavoidable] death or serious bodily harm to that per
son or another person];
(c)
[the person acts reasonably in response to that threat] [the threat could
not reasonably have been resisted by [an ordinary] [the] person]; and
[(d) the coerced conduct does not produce a greater harm than the one
likely to be suffered (sought to be avoided) and is not likely to produce death].
[3. A person does not act under duress or coercion if that person knowingly
and without reasonable excuse has exposed himself or herself to that duress
or coercion].
[Note. Questions arisingfrom the proposed drafts include:
(a) the degree of immediacy of the threat (e.g. present, imminent or other
wise unavoidable);
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(b) the nature of the threatened harm to be avoided (e.g. force serious
bodily harm, death), and whether it need be unlawful;
(c) whether the defence should be available only if the threat actually
exists or whether it is sufficient if the accused, although honestly mistaken,
reasonably believes that the threat exists;
(d) whether the accused need only act reasonably to avoid the threat or
whether no reasonable person could have resisted the threat;
(e) the necessity for proportionality between the harm to be avoided and
the harm caused by the accused;
(f) whether causing death is a permitted response to a threat; and
(g) what factors (such as voluntary exposure to the risk) should deny the
availability of the defence.]
Article R
Possible Defences Specifically Referring to War Crimes and Grave Breaches of the
Geneva Conventions o f 1949
Such defences might include:
- Military necessity;
- Reprisals.]
[Note. It was questioned whether defences under public international law should
be included in the General Part o f the Statute, since they to a large extent relate to
interstate relations. It was also questioned which set of rules governing reprisals
should apply.
As regards the question of Article 51 of the Charter of the United Nations, it
was suggested that a savings clause could be included in reference to the rights
and duties of States under the Charter and the functions and powers of the
principal organs of the United Nations under the Charter. Such a clause should
not necessarily be in a chapter on General Principles.
It was questioned whether such defences could be dealt with in connect
ing with the definition of war crimes and grave breaches of the Geneva
Conventions of 1949.]

Proposal 7

Article S
Exhaustive or Enumerattve List of Defences

