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Dissenting opinion of Judge Cuno Tarfusser

1. 1 respecttully dissent from the Majority’s declsion that Mr Gbagbo
“shall remain in detention”. Twish to sbross at the outset that T agree that this
oulcome complies bolh wilh lhe wording ol the relevanl lexis and wilh lhe
existing case law of the Appeals Chamber. By the same token, however, 1
believe that the magnitude of the principles at stake, looked at through the
lens ol the specilic circumslances both ol the accused Laurent Ghagbo and of
these proceedings as a whole, is such as to allow, and possibly demand, that a
different, more case-tailored approach he taken. My dissent centres on the
Majority's failure to directly address the following elements, and their impact
on the risks justifying persisting detenbion: the amount of time already spont
by Taurenl Gbagbo in deprivalion of personal liberly, a condiliom by ils
nature exceptional, and his age and state of health.

2 Tt is cortainly true, as stated by the Majority that once the trial hearing
commences a Trial Chamber is nol obliged Lo conducl any further aulomalic
reviews on detention pursuant to article 60(3) of the Statute. The absence of a
posibive obligation to this effect, however, 15 not tantamount to precluding
lhat such review be undertaken. To lhe conlrary, lhe very poessibilily [or an
aceused to apply for interim release at any time pending trial pursuant to
article 60{2) of the Statute confirms that such review might indeed occur at
any stage after, and notwithstanding, the opening of the trial. A ditterent
reading would indeed cast doubt on the very consistency of the Court's
statutory system with international human rights: as stated by the Furopean
Court of Human Rights (“LCHR"), courts “are under an obligation to review

the continued detention of persons pending trial with a vicw to ensuring
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release when cdrcumslances no longer juslily conlinued deprivalion ol
liberty™."

3. Cnee this reviewing cxeraise 15 triggered, whether upon request of the
accused or by the Chamber on ils own malion, lhe review musl be made
against the overall situation of fact as it exists at the time when the exercise is
undertaken and taking inty account all circumstances which contribute to
such scenario, wilh a view lo delermining whether lhere are changed
circumstances ¢is 4 ofs the last decigsion talken under Article 60(3).

oy The Appeals Chamber, as recalled by the Majority, stated that the
requirement of changed circumstances “imports either a change in some or all
the facts underlying a previous dedsion on detenbion, or a new fact sabisfying
a Chamber thal a medificalion ol ils prior ruling is necessary”.? In my view,
the overall titme spent in detention not only can, but must be one of the facts
considered when deciding on the state of detention, and one of the most
crilical.

B The Tenth Decision was adopted on 2 November 20130 At the time,
Laurent Ghagbo was seventy years old and had yet to complete his fourth
vear ol delenlion in the cuslody of he Courl. Since then, he has spenl anolher
additional year and almost five months in detention and is older by the same
amount of bme. With respect, T do not see how these simple facts, even if they
stood alone, can be reconciled with the Majority's statement that “the
circumstances have not changed to such an extent as to warrant Mr Gbagbao's

release” 2
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&, T take (he view lhal lhe lime elapsed since lhe adoplion of the Tenth
Decision on 2 November 2015 qualities per se as a "changed circumstance”
worth being assessed for the porposes of a review under article 60(3), and
possibly warranling a dilferenl oulcome of such review, Tn my view,
remaining silent on the signiticant extension of the period of detention
endured by lLaurent Ghagbo since the Tenth Decision, as well as on the
absence ol perspective thal the rial mighl soon come Lo a conclusion {a poinl
to which I will return), is tantamount to overlooking the spirit underlying
article 60 of the Statuke as a whole: namely, to vest the Chamber with the
responsibility to ensure that a person is not detained for an unreasonable
periad and to cquip it with tools capable of preventing that detention prior ko
lhe final delerminalion of an accused’s guill or innocence be unduly
protracted.

- Tha case Taw of this Court is gencrous in recalling that an acoused s
presumed innacent unlil proved guilly and in acknowledging Lhal delenlion
shall be the cxception rather than the rule. The Majority itself recalls the
excephional nature of detenbiom, albeit only to say that the point was already
addressed in previous decisions and lherefore declining le adjudicale the
arguments raised I conmection with it2 However, if the amount of time spent
in detention 15 not factored n as a significant element every Bme a concrete
decision on detention pending trial is made, one may wonder whether those
acknowledgements serve any purpose other than paying lip service to thosce
lofty principles. The protracted deprivation of liberty for an individual who
has to be presumed innocent until proved guilty is too consequential a
measure to be taken merely on the basis of references to assessments made at

an earlier slage in lime and disregarding the Lime elapsed in [he meanlime,

*Majorily Dhecisian, para. |2
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H, The overall amounl ol lime spenl in delenlion becomes crilical, with a
view to determining whether, all considered, that time — and the ulnus
inflicked to the persomal liberty - can be justificd as proportionate and
adequale in light of various laclars, including the nalure of the charges and
the personal circumstances of the accused. The absence trom the statutory
texts of a specific, pre-determined threshold of tme to detention prior to the
verdicl musl nol be necessarily be considered as an unlorlunale omission or
lacuna; indeed, many domestic systems fail to stipulate a specific statutory
limit as to the maximum amount of time which can be spent in detention
pending trial. By the same token, human rights jurisprudence has since long
clarified that, whilst the questiom whether or not a period of detention s
reasonable cannol be assessed in Lhe absiracl and lhere is no lixed lime-frame
applicable to each case, a time-frame must be determined on a case-by-case
basis and according to the special features and civeumstances of that casc.
When lhose fealures and circumslances are such as lo make conlinued
deprivation of liberty no longer justified, release must ensue. In particular, the
ECHE has clarified that lapse of time progressively weakens the justification
provided by lhe inilial exislence ol grounds lo believe hal the person has
committed the charged crimes: “for at least an inital period, the existence of
reasonable suspicion may justfy detenbion but there comes a moment when
this is no longer enough”.”

R Article 21 of the Statute prescribes that the Court must interpret and
apply its applicable law “comsistent with internationally recognized human
rights”: this consistency is therefore the ultimate benchimark in determining
the legitimacy of the Court's own operation. Tn my view, to deny that the
passage ol lime is one ol the laclors la be laken inlo accounl| lor lhe purposes

of reviewing the continued detention of an accused would result not only in

“See above, loolnale 1.
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singling Lthe Courl oul as an anomalous inslilulion in Lhe syslem ol criminal
justice but also in putting it in contlict with its own statutory texts,

101 Laurent Chagbo has spent, to this day, 5 years and almost 11 months in
caplivily; 5 years and almosl 4 months ol this in the cusiody ol the
International Criminal Court, Llis pre-trial detention was also unusually
extended due to the complex developments of the pre-trial proceedings,
which remain an waiciss belore this Courl: al the lime ol the conlirmalion of
the charges, he had already totalled more than 2 vears and 7 month, in days
925 days, in detention; to put things in perspective, the time spent in pre-trial
custody by other suspects before the Court ranges trom a minimum of 180 to
a maximum of 444 days®,

11. 1 agree lhal Lhe seriousness of lhe crimes wilhin the Courl's
jurisdiction, coupled with the flexibility of the svstem of penalties to be
imposed before it, may indeed require some Aexibility in the specific
determinalion of the amount ol delenlion lime which would be acceplable in
a given case. | am also persuaded that, as a general rule, a higher threshold
vis-d-tis what would normally be considered adequate m the context of a
nalional jurisdiclion may be warranled. However, il is my beliel Llhal such
flexibility carmot be stretehed to sueh an extent as to result i the virtoal
abolition of any threshold, vnless we want the system established by the
Rome Statute to become tainted with an uncertainty so serious as to possibly
open  the door to abuses we would not want to sce associated  with
international criminal justice,

12.  l'urthermore, | observe that the gravity ot the crimes alleged can only
Play a limited role when assessing whether the time spent in detentfion by an
accused has exceeded reasonable limils, Crimes invesligaled and proseculed

betore the Court only concern the most serious crimes and cven cases

*Respoclively, in cases TOC-M1/12-00715 and TOC-N4-02006.
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concerning, lhose lypes ol crimes are nol admissible unless lhey meel lhe
threshold of “sufficient gravity” pursuant to article 17(1)d). Since the
statutory instrumonts do envisage that an accused might retain his or her
personal liberty during, lhe proceedings (whetlher because he ar she appeared
betore the Court pursuant to a summons to appeat, or because a release
followmg the mitial arrest is ordered, with or without conditions), factors
olher than the gravily ol lhe alleged crime muisl also be laken inle account. 1o
conclude otherwise would be tantamount to saving that proceedings for
arficle 70 offences would be the only scenario allowing for interim release
before the Court, an interpretative result which | do not consider reasonable.
13, Tt s my belief that, i the case of Lavrent Chagbo and in light of his
persomnal circumslances of age and health, this reasgnable limil has heen
reached and overcome and that, in the words of the UCHR, the moment
whoere what proviously stated s no lomger enough® has come.

14, Tirst, T.aurenl Gbagbo is now a man of almosl seveniv-lwo years of
age, a fact which per se should demand caution when preseribing detention. 1
find some reason for concern in the Majority’s finding that “Mr Gbhagbo's age
is ... nol decisive”, since “[o]n Llhe conirary, given lhe gravily of lhe crimes
charged, any sentence may well imply that Mr Ghagbo will spend the rest of
his life in prison”™ and “[i]n the event of a convichion, he therefore has a clear
incentive to abscond to avoid such a scenarlo”.” 1 find this conclusion as
astounding in its content as it is drastic and franchante i its formulation. No
reasoning is provided in support of the decisiom to reverse, in ong stroke of
pen, the observation of human compassion underlying several legal
provisions cnacted at the matiomal level whereby age is comyidered as a factor
mililaling againsl, ralher lhan in favour of, proiracled delenlion. Tn Lhe

absence of detailed reasoning on this point, 1 will simply note that, to this day,

“Mlajorily Thecisian, para. 17
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Mr Gbagho benelils, like all accused, of the presumplion ol innocence and
that his advanced age should not be used as a factor to his detriment in the
context of the assessmoent of his detentiom, cven less so on the basis of the
hypothetical scenario of a conviclion.

15.  Second, Laurent Gbagho's state of health has been tlagged as a matter
requiring “heightened attention” as early as m November 2012, by then Pre-
Irial Chamber 1. * 5ince lhen, he has nol become any heallhier, according lo
the reports subimitted by the Detention Medical Officer as recently as on 26
Augnist 2016 In the words of the Medical Officer, Mr Ghagho is “comsidered
to be a tragile person”, due to factors ranging from his age to the ailments and
chronic comditions from which he suffers.

16, Inmy view, lhe age and health condilions of Laurenl Gbagho diminish
per s¢ his very ablility to even consider a prospective of flight, thereby
sigmificantly weakening the risk that he might abscond from justice. As such,
lhey would per s¢ mandale considering the feasibility of an allermalive (o
detention. The scenario is made even more worrisome by the fact that, to this
day, no spedfic outlook as te the ming for the conclusion of the trial is
available or in sighl. As highlighled in lhe recenl “Order requesling the
partics and participants to submit information for the purposes of the conduct
of the proceedings pursuant to arbicle 64(2) of the Statute and rule 140 of the
Rules of I'rocedure and Lvidence” on the basis of detailed tipures extracted
from the court records,™ a projection based on the average pace of questioning
s0 far and the average court calendar per yvear shows that the Prosecutor’s
case would only tinish in mid-2011% at the earliest. Whilst the rosecutor has
since informed the Chamber of measures adopted or planned measures

aiming al improving lhe overall expediliousness ol lhe Irial, and
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nolwilhslanding  the Chamber's delerminalion  lo  exercise ils  Irial
management powers 50 as to maximise etficiency, the tact remains that the
Chamber 15 in no posiion today to make any educated guess as to the time
which will be required lor lhe completion of this trial. The submission by the
Defence for Mr Gbagbo, to the effect that they will basically only be in a
posibion to provide an esbimate as to the expected durabion of their own case
once lhe I'roseculor’s case will be compleled, does nol make Lhis [orecasl
exercise any casgier; this especially so, when read in light of their recurrent —
and, in my view, erroneous - submission that it is only for the accused o
determine whether the requirement of the expeditiousness of the trial is met.

13 While all these Factors heavily militate against the maintaining the state
of delention, T do not see how any of the argumenls developed by lhe
Prosecutor, supported by the LRY and adhered to by the Majority might
counterbalance this comclusion. Tam struck, in particular, by the weakness of
laclors listed by bolh the Proseculor and the TRY in supporl ol the alleged
risks which would justify persisting detention: in particular, by the insisted
reference to the “network of supporters” on which Mr Gbagho can relv. The
Majority seems convinced thal lhe exislence ol lhis "nelwork” — essenlially
composed by individuals from time to time organising public gatherings in
The Hague, some of them also attending the trial hearings and variously
active on social media -  would substantiate the persisting risk that Mr
Cbagbo would abscond it released ad faterim this, in particular, m light of the
fact that “on varous occasions, court orders aimed at protecting withesses at
risk have been circumvented”, prompting the adoption of unprecedented
measures such as the delayed transmission of hearings involving protected
wilnesses or lhe exclusion ol one — one — “purported member of Lhis pro-

Chagbo network” from attending court hearings. "

U Majorily Theciaian, para. 5.
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18, Wilh respect, T dissenl Irom Lhis conclusion, TLis one thing lo adopl a
behaviour which might be disruptive at Court proceedings, or even to fail to
comply with a Court’s order on confidentiality; it is an entirely different thing
Lo assisl an accused for the purposes ol evading juslice, The (irsl behaviour is
deplorable, possibly conducive to sanctions and certainly justifies the
adoption of measures aimed at preserving the orderly course of proceedings;
however, il has lillle I anything lo do wilh lhe second, and subslanlive
clements are required before the first can be linked to, or used as an indicia
pointing at the existence of, the second. Neither the Prosecutor, nor the TRV
provide any indormation suitable to establishing such link. Rather, as
acknowledged by the Majority, the truth s that to this day “there is no
evidence belore lhe Chamber Lhal these groups or individuals have acled al
the behest of Mr Gbagho”, nor there are any “specific indications that his
supporters ate willing to break the law for Yr Chagbao’s sake” 12

19, Crilically, as also acknowledged by lhe Majorily, lhere is, al Lhis slage,
“no specitic evidenee ... that Mr Gbagbo has any intention of absconding or
obsbructing the tral proceedings”.-* The Majority fails to consider the impact
which Laurenl Gbagho's age and health migh! have on the risk of his flighl
and discards the relevance of the absemce of conerete, specifie elements
supporting the existence of such risk on the basis of “the extreme gravity of
the charges against him as well as the fact that he denies any responsibility”;
instead, they submit, Mr Ghagbo might have “a clear incembive to abscond” to
avoid spending the rest of his life in prisom in light of this age,** As T noted
above, Mr Gbhagbo benefits from the presumption of innocence as well as of

the ensuing right to defend himsclf from the charges as basic human rights

1< Wlajorily Thecision, para. Th.
L hajorily Tecision, para. 17
B Majorily Deciaion, Fide.
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and T lail Lo see how Lhe fact thal “he denies any responsibility”, or his age,
might be turned against him for the purposes ot substantiating a risk of tlight.
2L The Majority also fails ko elaborate how, against this background, thoey

e,

slill come Lo Lthe conclusion Lhal they “cannol discounl™ lhe possibilily Lhal
indeed these supporters might end up breaking the law for the purposes of
ensuring Mr Ghagho's absconding. In so doing, their determination that a msk
ol lighl slill exisls sounds hollow, | will add, en passant, thal the Chamber has
been comsistently rejecting applications for in-court protective measures
merely based on utkerances posted on social media whenever those utferances
did not translate into objective risks and that, to this day, none of those
utterances has resulted i creating a concrete risk for the affected witnesses. T
slill sland by Lhis approach: a courl of law cannol lake decisions, even less
decisions atfecting an accused’s fundamental right to personal liberty, based
on the sfrepitus forf wherever and whomaoever it comues from. The decision to
deprive or nol an accused of personal liberly pending Lrial can only depend
on objective, substantiated, proven clements of risk: in this sense, behaviour
in the public gallery, views expressed om social media, no matter how
unpleasanl, deplorable or even unlawlul, cannol per se juslily delenlion any
more than the existence of an international petition can per ge justify the
release of the accused, no matter how popular the petiion or “respectable” its
signatorles.

21. In light of the above, it is my view that the duration of the detention of
Laurent Gbagho, when considered in light of his personal circumstances, the
weakness of the elements brought in support of the alleged persisting
castence of a flight risk and the past and prospective duration of these

proceedings, has become unreasonable, Accordingly, T would have ordered

U Wajorily Tectsian, para. A
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his release, subjecl lo appropriale condilions suilable lo neulralise any and all
risks tor absconding which might still be outstanding or materialise,

22, T wish to stross that T am fully aware of the difficulbes which might
arise in lhe conlex| of the implementalion ol such conditional release, hoth on
the political and operational level, and that those difficulties might in the end
well result in making such conditional release unfeasible. T am likewise keenly
aware lhal, given lhe sensilivily surrounding this lrial, parlicular caulion
should hawve been exercised in crafting a regime for conditional release
suitable not only to neutralise any sk of flight, but also to prevent ity
exploitation for political purposes, whether in lvory Coast or elsewhere.
However, T believe that measures are available to devise such a regime,
including by means of police surveillance, reporting mechanisms, prohibition
to engage in activities of a political nature and the like, A Chamber cannot shy
away from its duty to at least test, motu proprin if necessary, the existence of a
solulion and ils leasibilily before concluding thal conlinued delenlion is Lhe
only option; all the more so when, as recalled by the Majority, ' there exists
the possibility ko ask a State to accept T.aurent Ghagho on their territory and to
provide him with any lrealmenl his currenl slate ol heallh might require.

23, Itis not enough to state, as the Majority does, that “it is far from clear
how this would work in practice” ! and to decline to even explore this
possibility. In particular, | should add that 1 am not persuaded by the fact that
the necessity for Laurent Ghagbo to attend tnal during his breabment might
comstitute an insurmountable obstacle, There have already been examples,
including in this trial, where either accused has been excused from attending
one or more hearings, incuding on grounds of health, without this having

any disruplive repercussion on lhe conducl ol the proceedings, nolably in

¥ hajority Decision, paca. 22.
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light ol the presence of duly appoinled counsel. No issue ol compalibilily of
these scenarios with the provision that the accused “shall be present” aroze on
those occasions. T am persuaded that no such issue could indeed ariser what
mallers, for the conducl of lhe Irial, is [hal the accused be duly represenled by
counsel and has consented to walive his right to be present. Not only is this
reading, n my view, perfectly consistent with the wording of article 63(1) of
lhe Stalute, read in light ol article 67 (1){d}. bul il is the only one allowing lor a
meaningful application of the provision without virtually transforming it into
a sort of “arrest” for any accused not detained and not having his permanent
residence in The Hague. lurthermore, its adoption would have made it
superfluous to resort to the introduction of rules 134ter and 134guater of the
Rules of Procedure and Fyvidence. Bul lhis is ancother discussion, which is nol
necessary to develap here in full. What | wish to reiterate, in concluding these
remarks, is my firm conviction that the corrent detention of Tavrent Gbhaghbo
has exceeded Lhe threshold of a reasonable duralion and thal, in lighl ol his
age and health, the rsk that he might abscond from justice becomes
increasingly unhikely; it 15 high time that the feasibiliby of his ad inlerin

conditional release be al leasl seriously considered.
Done in both English and French, the Fnglish version bemmg authoritative.

el (o

Judge Cuno Tarfusser
Presiding Judge

Drated this 10 March 2017

The Hague, The Netherlands
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