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Decision on the request of Judge Ekaterina Trendafilova of 16 March 2012 to be excused from participating in 

the appeal ' 'OA4'' in the case of The Prosecutor v. Callixte Mbarushimana, pursuant to article 41 of the Rome 

Statute and rules 33 and 35 of the Rules of Procedure and Evidence 

The Presidency, composed of the President (Judge Sang-Hyun Song), the Second Vice-

President (Judge Cuno Tarfusser) and Judge Akua Kuenyehia, hereby decides the request of 

Judge Ekaterina Trendafilova (hereinafter "applicant") of 16 March 2012 to be excused from 

considering the appeal "OA4" (hereinafter "appeal") in the case of The Prosecutor v. Callixte 

Mbarushimana (hereinafter "case"). 

The request for excusai is granted. 

Factual background 

On 14 March 2012, Judge Sanji Mmasenono Monageng sought excusai from the Appeals 

Chamber in relation to the appeal, on the grounds that she had previously, inter alia, issued 

a warrant of arrest in the case.' On 15 March 2012, Judge Monageng further requested that 

she be excused from the Presidency for the purpose of its deliberations on her request for 

excusai.^ Following the granting of the latter request that same day,^ Judge Monageng was 

replaced by Judge Akua Kuenyehia who was entrusted to perform all functions related to 

the request for excusai until its final determination.^ That same day, the Presidency, 

consisting of the President, the Second Vice-President and Judge Akua Keunyehia granted 

Judge Monageng's request for excusai, replacing her with the applicant for the purpose of 

the appeal.*^ 

' ICC-01/04-Ol/lO-500-Anxl. 
- 2012/PRES/OO133-2. 
^2012/PRES/00l33-3. 
4 2012/PRES/OO133-4. 
' Decision replacing a judjje in the Appeals Chamt)er. lCC-01/04-01/10-500. 15 March 2012. 
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On 16 March 2012, the applicant addressed the members of the Presidency, informing them 

that in the course of assuming her duties in the appeal she became aware that the appeal 

involved an issue which she had already determined while performing her functions as a 

judge of Pre-Trial Chamber II. Accordingly, noting article 41 of the Rome Statute 

(hereinafter "Statute") and rules 33 and 35 of the Rules of Procedure and Evidence 

(hereinafter "Rules"), the applicant felt compelled to excuse herself from participating in 

the appeal (hereinafter "request for excusai"). 

Decision 

The request for excusai is properly before the Presidency in accordance with article 41 of 

the Statute and rule 33 of the Rules. 

The Presidency notes that the relevant issue arising in the appeal is whether the mode of 

liability established by article 25(3)(d) of the Statute requires that a person make a 

"significant" contribution to the commission or attempted commission of the crime.^ The 

Presidency notes that this legal question is similar to that which the applicant has recently 

considered in the confirmation of charges decision in the case of The Prosecutor v. William 

Samoei Ruto, Henry Kiprono Kosgey and Joshua Arap SangJ Accordingly, the question for 

consideration raised by the applicant is whether the fact that she has considered a legal 

question in the context of one case before a Pre-Trial Chamber gives reason to doubt her 

impartiality if considering the same or similar legal question before the Appeals Chamber 

in a different case. 

The Presidency notes article 4l(2)(a) of the Statute which provides, inter alia, that "[aj judge 

shall not participate in any case in which his or her impartiality might reasonably be 

doubted on any ground. A judge shall be disqualified from a case in accordance with this 

paragraph if, inter alia, that judge has previously been involved in any capacity in that case 

before the Court...". The language of article 41(2)(a), in particular the words "in that case" 

in the second sentence, is clearly concerned with situations in which a judge has previously 

been involved in a specific case before the Court. The applicant has not been previously 

^ Prosecution's Document in Support of Appeal against the "Decision on the Confirmation of Charges*' 
{ICC-01/04-01/10-465-Red), ICC-01/04-01/10-499, 12 March 2012. paragraph 3. 
^ See Decision on the Confirmation of Charges Pursuant to Article 6 l(7)(a) and (b) of the Rome Statute, 
lCC-01/09-01/11-373. 23 January 2012, paragraph 354. 
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involved in the case of The Prosecutor v. Callixte Mbarushimana, but rather, has decided a 

similar legal issue in the context of a different case. 

Nonetheless, the second sentence of article 41(2)(a) cannot be read in isolation from the 

first.** Thus, the Presidency must consider whether the more general prescription that "(a} 

judge shall not participate in any case in which his or her impartiality might reasonably be 

doubted on any ground" provides any basis for excusai. 

The Presidency has had reference to the practice of the International Criminal Tribunal for 

the former Yugoslavia which has emphasised that the relevant issue in considering requests 

for disqualification is not merely whether a judge would decide issues in the same way that 

he or she decided them in a previous case, but whether a reasonable observer would 

consider that the judge in question would not bring an impartial and unprejudiced mind to 

the issues in the present case. The ICTY has supported the following dictum: 

"There may be many situations in which previous decisions of a judicial officer on 

issues of fact and law may generate an expectation that he is likely to decide issues 

in a particular case adversely to one of the parties. But this does not mean either 

that he will approach the issues in that case other than with an impartial and 

unprejudiced mind in the sense in which that expression is used in the authorities 

or that his previous decisions provide an acceptable base for inferring that there is a 

reasonable apprehension that he will approach the issues in this way".^ 

Accordingly, the Presidency considers that the applicant's request discloses no ground for 

excusai from hearing the appeal in the case of The Prosecutor v. Callixte Mbarushimana. 

Nonetheless, noting that the Presidency decision of 15 March 2012 re-constituted the Pre-

Trial Chambers and re-assigned the situations between them so that the situation in the 

Democratic Republic of the Congo, which had been previously assigned to Pre-Trial 

^ Decision on the request of 16 September 2009 to be excused from sitting in the appeals against the 
decision of Trial Chamber 1 of 14 July 2009 in the case of The Prosecutor v. Thomas Lubanga Dyilo, 
pursuant to article 41(1) of the Statute and rule 33 of the Rules of Procedure and Evidence, ICC-01/04-
01/06-2138-Anxïïl, 13 November 2009, pages 6-7. 
"̂  Re JRL: Ex parte CJL (1986) 161 CLR 345 at 352 (per McHugh CJ) (High Coun of Australia) as quoted 
and applied in Prosecutor v. Brdanin and Talic, 1T-99-36-PT, E)ecision on Application by Momir Talic for 
the disqualification and withdrawal of a Judge, 18 May 2(X)0, paragraphs 18-19; Prosecutor v. Seselj. IT-03-
67-R77.3, Decision on motion by Professor Vojislav SeSelj for the disqualification of Judges 0-Gon Kwon 
and Kevin Parker. 19 November 2010. paragraph 28. 
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Chamber I, was assigned to Pre-Trial Chamber 11,̂ " the Presidency is aware that one 

possible outcome of the appeal is that the decision under appeal could potentially be 

remitted by the Appeals Chamber to the Pre-Trial Chamber in which the applicant is a 

member. For this reason, the Presidency excuses the applicant from the appeal and will 

proceed with her replacement. 

As per usual practice in requests for judicial excusai, it is desirable to make public this 

decision and the request for excusai, considering that they are of general relevance, 

particularly to the parties and participants. The applicant is hereby requested to inform the 

Presidency by 22 March 2012 whether she consents to such publication, in accordance with 

rule 33(2) of the Rules. 

^̂  Decision on the constitution of Pre-Trial Chambers and on the assignment of the Democratic 
Republic of the Congo, Darfur. Sudan and Côte d'lvoire situations ICC-01/04-01/10-501. 
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