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I. BACKGROUND AND PROCEDURAL IDSTORY 

1. On 23 April 2018, the Trust Fund for Victims ("Trnst Fund") submitted its draft 

implementation plan ("DIP") for reparations in the present case, in which it proposed inter 

alia parameters for the organisation of a screening process of applicants for individual 
. I reparations. 

2. On 12 July 2018, Trial Chamber VIII ("Trial Chamber") issued its decision on the 

DIP ("Decision on DIP"), 2 approving with minor amendments, the organisation of the 

screening process. 3 The Trial Chamber also directed the Trust Fund to produce a draft 

application form for individual reparation, in consultation with all relevant stakeholders, and 

to submit it to the Trial Chamber as soon as possible.4 

3. On 5 September 2018, the Trust Fund emailed a draft of the new application form for 

individual reparations ("Draft Application Form" or "Form") to the Legal Representative of 

Victims ("LRV"), the Defence and the Victims Participation and Reparations Section 

("VPRS"),5 requesting their feedback by 14 September 2018.6 By 14 September, both VPRS 

and the Defence had replied by email. 7 

4. On 14 September 2018, the Trust Fund filed its second monthly update report of the 

implementation plan with two confidential annexes, corresponding to a copy of the Draft 

Application Form sent to the parties and VPRS and an updated list of authorities who may 

possess signatory authority in the administrative screening process ("Second Monthly 

Report"). 8 

I Draft Implementation Plan for Reparations, notified on 23 April 2018, ICC-Ol/12-01/15-265-Conf, with one 
confidential annex. A corrigendum was filed on 30 April 2018: ICC-Ol/12-0L/15-265-Conf-Corr, with one 
confidential annex. A public redacted version was filed on 18 May 2018: ICC-0 l/l2-0l/L5-265-Con-Red. 
2 Public redacted version of "Decision on Trust Fund for Victims' Draft Implementation Plan for Reparations", 
ICC-01/ 12-01 I 15-273-Red. 
3 Decision on DIP, para. 29. 
4 Decision on DIP, para. 30. 
5 Decision on Draft Implementation Plan, para. 30. 
6 Email sent by the Trust Fund to the Defence counsel, the LRV team and VPRS on 5 September 2018 at 16:59. 
7 VPRS replied to the Trust Fund on 6 September 2018 at 12:47. The Defence responded to the Trust Fund on 
14 September 2018 at 14:50. 
8 Second Monthly Update report on the implementation plan, ICC-01/L2-0l/15-283-Conf, with two confidential 
annexes. The Trust Fund had initially submitted a list of authorities together with the DIP (ICC-01/12-01/15- 
265-Conf-Anx I). 
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5. On 24 September 2018, the LRV filed observations on the Second Monthly Report 

("LRV Observations"). 9 In respect of the Form, the LRV submitted that: (i) the term 

"business" used in the context of reparations of economic harm should be replaced by 

"material harm caused by the destruction"; '0 (ii) the fields contained in the Form seemed to 

indicate that the Trust Fund was retaining a restrictive interpretation of the link required to 

the Protected Building to receive reparations for economic harm ("Exclusive Link 

Requirement"); 11 and (iii) the fields contained in the Fann seemed to indicate that the Trust 

Fund was making a distinction between masons and guardians (presumed to have suffered 

individual economic harm) and others ( expected to demonstrate that they fulfil the Exclusive 

Link Requirement by producing evidence).12 In respect of the list of authorities, the LRV 

made submissions on the appropriateness and necessity to include chefs coutumiers and chefs 

spirituefs as authorities who may possess signatory power. 13 

6. On 5 October 2018, the Defence submitted observations on the Second Monthly 

Report, requesting clarification as to the traditional leaders put forward by the LRV and 

arguing that the attestations they would sign should be received only if it is first established 

on which matters certain authorities may sign. The Defence also submitted that attestations 

signed by authorities not on the Trust Fund's list should be rejected and requested the Trial 

Chamber's involvement to rule on the appropriate list of authorities.14 

7. On 12 October 2018, following exchanges with the Trust Fund, 15 the LRV sent his 

observations on the Form.16 On 17 October 2018, the Trust Fund replied to the LRV and 

attached an updated version of the Form indicating that it would be finalised by 19 October 

2018.17 

g Observations du Representant legal sur le Second rapport mensuel d 'activite du Fonds au profit des victim es 
et sur le processus de selection des victimes aux reparations, ICC-Ol/12-01/15-284-Conf. 

10 LR V Observations, para. 61. 
11 LRV Observations, paras 62-63. 
12 LRV Observations, paras 64- 70. 
13 LRV Observations, paras 47-51. 
14 Observations de la Defense sur le deuxieme rapport tnensuel JCC-OJ/12-01/15-283-Conf du Fonds au profit 
des victimes et reponse aux observations JCC-01/12-01/15-284-Conf du representant legal des victimes, ICC­ 
Ol/12-01/15-285-Conf, paras 24, 27. 
15 See Third monthly update report on the updated implementation plan, ICC-01/12-01/15-288-Conf, paras 7-9. 
16 Email sent by the LRV team to the Trust Fund on 12 October 2018 at 9: 11 AM. 
17 Email sent by the Trust Fund to the LRV on 17 October2018 at 10:51. 
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8. On 15 October 2018, the Trust Fund submitted its third monthly update report on the 

updated implementation plan ("UTP"), addressing the LRV Observations ("Third Monthly 
Report").18 The Trust Fund clarified that the te1m "business" proposed to permit applicants 

claiming to be business owner or employee stems directly from the Trial Chamber's decision 

and rejected the suggestion to replace it with "material harm caused by the destruction"." 

The Trust Fund also acknowledged that the Form makes a distinction between masons and 

guardians on the one hand and people exercising other vocations on the other hand because it 

is in line with the Trial Chamber's decisions on this issue. 20 Lastly, the Trust Fund reiterated 

that, while it does not dispute that traditional leaders may serve as persons of authority, it 

would require additional background information from the LRV on the traditional leaders he 

puts fmward.21 

9. On 18 October 2018, the LRV requested that further changes be made to the Form,22 

which were discussed by phone on 19 October 2018. On the same day, at the invitation of the 

Trust Fund, the VPRS sent comments.23 On 24 October 2018, the Trust Fund met with the 

LRV to discuss, among other things, the last changes made to the Form. 

10. The Trust Fund hereby submits the Draft Application Form as Annex 1 to the present 

submission. 24 It is the result of the thorough and numerous consultations described above, in 

fulfilment of the Trust Fund's obligation to consult with all the stakeholders.25 To the extent 

possible, the Trust Fund has endeavoured to include all comments received. Particular 

consideration was given to the LR V's comments in light of his knowledge of the context and 

of current and potential applicants. Further, the Trust Fund believes that all comments from 

VPRS related to their involvement and processes have been taken into account. When debates 

18 Third monthly update report on the updated implementation plan, ICC-0 l I 12-0 l I 15-288-Conf. 
19 Third Monthly Report, para. 22. 
20 Third Monthly Report, paras 19-21. 
21 Third Monthly Report, paras 27-28. 
22 Email from the LRV to the Trust Fund on 18 October 2018 at 15 :29. 
23 Email from VPRS to Trust Fund on 19 October 2018 at 16:06. 
24 The Trust Fund recognises that the Form is submitted very shortly ahead of the UIP. The Trust Fund believes 
it is appropriate in light of the extended deadlines for the parties and participants' observations 011 the UIP (30 
days from its submissions in accordance with the Decision 011 the DIP, Section entitled "Disposition"). The 
Trust Fund discussed this issue with the LRV during the meeting on 24 October 2018. The Trust Fund is 
currently planning a mission to train intermediaries on the Form before the end of the year. In addition to the 
necessity to work with an approved Form, the Trust Fund will request its translation into French as soon as it is 
approved. 
25 Decision on DTP, para. 30. 
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arose in the course of the consultation process, the Trust Fund set out its position in detail so 

as to give the opportunity to other parties and participants to make their arguments. 

11. In order for the Trial Chamber to be properly informed about the implications of 

certain choices made by the Trust Fund in shaping the Form, the Trust Fund also submits the 

legal criteria that must be applied throughout the screening process. 

12. The Trust Fund believes that the Draft Application Form and the corresponding legal 

criteria satisfy the Trial Chamber's requirements and will ensure the proper and efficient 

functioning of the screening process. As stated in the Third Monthly Report, it is expected 

that applicants will require assistance to fill in the Form. Guidelines to train those individuals 

who will provide this assistance (intermediaries) are currently being drafted ("Guidelines"). 

II. CLASSIFICATION 

13. Pursuant to regulation 23 bis (1) of the Regulations of the Court, this filing is 

classified as confidential because it contains information related to the legal criteria for 

eligibility for individual reparations which, by virtue of the nature of the criteria discussed 

herein, could identify potential beneficiaries. A public redacted version will be filed shortly. 

III. SUBMISSIONS 

14. The Trust Funds sets out below its interpretation of the legal criteria set by the Trial 

Chamber in respect of (i) general considerations such as the nature of the applicant; 

(ii) individual reparations for economic harm; (iii) individual reparations for moral harm; and 

(iv) standard of proof and type of proof. When the Trust Fund elected to not incorporate one 

of the LRV's suggestions, the rationale is made clear to enable proper adjudication of the 

matter, if necessary. 

A. GENERAL CON SID ERA TIO NS 

15. Personal information - The Trust Fund has included the LRV's proposal to include 

additional personal information (such as marital status and current town of residence) on the 

form. However, at the suggestion ofVPRS,26 this information has been included on page five 

26 Email from VPRS to Trust Fund on 19 October 2018 at 16:06. 
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rather than on page one, as page five is the page containing all personal contact information 

which will be removed from transmission to the Defence. 

16. Nature of the applicant (individual or organisation) - The Trust Fund has prepared 

a Form for individuals. As agreed with tbe LRV,27 should an organisation come forward to 

apply, the Trust Fund stands ready to prepare a separate adapted fonn.28 In the Reparations 

Order, the Trial Chamber found that individual reparations for moral harm were to be 

awarded "for the mental pain and anguish of those whose ancestors' burial sites were 

damaged in the attack". 29 Accordingly, the Trust Fund considers that only individuals are 

eligible for individual reparations for moral harm. The Trust Fund considers that the situation 

is different in the case of individual reparations for economic harm to "those whose 

livelihoods exclusively depended upon the Protected Buildings", 30 i.e. persons whose 

livelihood was to maintain and protect the Protected Buildings, 31 and certain business 

owners.32 The Trust Fund recognises the possibility that a legal entity owned a business and 

would thus potentially meet the Exclusive Link Requirement. 

17. Gender perspective -The Trust Fund has duly noted the LRV Observations on the 

increased difficulties that women may face when applying. The Trust Fund will make sure to 

include specific directions on this matter in the Guidelines and to administer proper training 

on this issue so as to ensure that women are not discouraged from applying.33 

B. INDIVIDUAL REP ARA TIO NS FOR ECONOMIC HARM 

18. Eligible Victims: Exclusive Link Requirement - In the Reparations Order, the Trial 

Chamber awarded individual reparations for economic harm to those whose livelihood 

depended exclusively on the Protected Buildings. 34 The Trial Chamber indicated in the 

Decision on DIP that a mason and a guardian meet this criterion and that other individuals 

who are not a mason or a guardian are not precluded from receiving individual reparations for 

27 Meeting with LRV on 24 October 2018. 
28 The Trust Fund takes the view that having a unique form for individuals and organisations would risk making 
the form confusing and heighten the chance of errors being made in completing the form. 
29 Reparations Order, ICC-01/12-01/15-236, para. 90. 
30 Reparations Order, para. 81. 
31 Reparations Order, para. 81; Decision on DIP, para. 63. 
32 Reparations Order, para. 81. 
33 The Trust Fund has also made sure that the form is worded neutrally (see question 2.1 "did he or she ... "). 
34 Reparations Order, ICC-01/12-01/15-236, para. 81; Decision on DIP, ICC-01/12-0 l/15-273-Red, para. 63. 
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economic harm, provided that they can demonstrate this link ("Exclusive Link 

Requirement"). 35 On 10 August 2018, the Trust Fund proposed two interpretations of the 

Exclusive Link Requirement and requested clarification as to which was applicable 

("Clarification Request"). 36 The Chamber rejected the Clarification Request, but it recalled 

that the Appeals Chamber rejected one of the LRV's grounds of appeal that asserted that the 

Exclusive Link Requirement was too restrictive and required revision or further definition. 

The Trial Chamber also emphasised that it never intended for the Exclusive Link 

Requirement to be so limiting as to foreclose any meaningful individual reparations. 37 While 

the LRV did not respond to the Clarification Request, he has continued to indicate to the 

Trust Fund, by email and in the LRV Observations, that the Trust Fund had not made its 

interpretation of the exclusive Link Requirement known 38 and that it seemed to be too 

restrictive. 39 

19. A correct understanding of the meaning of the Exclusive Link Requirement by all 

actors involved (in particular the Trust Fund and the LRV) ahead of VPRS' first transmission 

will be crucial to the success of the screening process, in light of its vast practical 

implications. In order to manage victims' expectations, it is important that the intermediaries 

who will assist the applicants to fill in the form do not encourage applications that would 

certainly fall outside the scope of the Trial Chamber's interpretation of this criterion. This is 

particularly important because the LRV - who is playing a very important role in finding new 

applicants and in collecting supporting documents for applicants whose applications are 

already in the case record - and the Trust Fund do not seem to have the same understanding. 

An erroneous interpretation of the Exclusive Link Requirement may also lead to an unduly 

high number of requests for judicial review to the Trial Chamber. Lastly, the Trnst Fund 

wishes to underline that this debate is not an abstract one, but arose out of information 

retrieved from the field. 

35 Decision on DIP, ICC-Ol/12-01/15-273-Conf, para.64. 
36 Request for clarification of the eligibility criteria for individual reparations awards related to economic harm, 
ICC-01/12-0 I /15-274-Red (public redacted version notified 15 August 2018). According to the first 
interpretation, an applicant would be eligible for individual reparations only if they could show that their entire 
earning depended on such work. According to the second interpretation, an applicant would be eligible for 
individual reparations if they could show that the earnings lost depended exclusively on the Protected Buildings 
even if they had a separate source of income (Clarification Request, ICC-Ol/12-01/15-274-Red, para. 12). 
37 Decision on TFV Request for Clarification Regarding Individual Reparations for Economic Hann, ICC- 
01/ 12-01/ 15-280. 
38 See, in particular, LRV Observations, para. 62. 
39 See, in particular, LRV Observations, paras 63-70. 
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20. The Trust Fund recalls that the Trial Chamber has already found that masons and 

guardians meet the Exclusive Link Requirement. 40 Accordingly, these individuals are 

expected to produce proof of this status, i.e. that they occupied this function at the time of the 

crime. What remains to be resolved is the position of individuals exercising other vocations 

(such as imams, rnarabouts or caretakers), as the Chamber decided that they may be eligible 

provided that they meet the Exclusive Link Requirement." The Trust Fund's below explained 

position is premised on: (i) the Reparations Order, as interpreted by the Decision on the DIP 

and the Clarification Decision; and (ii) information from the field on the factual reality of the 

situation. 

21. First, the Trust Fund understands that the Reparations Order envisages the reparations 

for the economic harm as primarily collective. Only a discrete sub-group believed to have 

suffered a more acute harm, in the form of direct economic loss (as opposed to consequential 

economic loss) is intended to be the recipient of individual awards. 42 The Trust Fund is 

guided by this rationale of the Trial Chamber and considers that it is not its role to expand the 

scope of individual awards. As stated by the Trial Chamber in the Reparations Order when it 

established the Exclusive Link Requirement,43 the Trust Fund emphasises in this respect that 

individuals not meeting the threshold for individual reparations will nevertheless fall within 

the reach of collective reparations. Specific directions to this effect will be included in the 

Guidelines for intermediaries and they will be encouraged to keep track of individuals clearly 

falling outside the scope of individual reparations, but potentially eligible for collective 

reparations to ensure that they are reached by the latter. 

22. Second, the Trust Fund has received information from the field that in practice no 

individual depended 100% on the Protected Buildings for their livelihood ( even masons and 

guardians). Rather, it appears that some individuals were involved to such an extent in the 

protection or maintenance of the Protected Buildings that it can be confidently stated that 

their livelihood exclusively depended on this occupation, even if they benefited from 

marginal subsidiary sources of income. 

40 Decision on DIP, para.63. 
41 Decision on DTP, para.63. 
42 Reparations Order, paras 73, 74, 81-82. 
43 Reparations Order, para. 81. 
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23. Accordingly, the Trust Fund considers that an applicant (other than a mason or 

guardian) who will be in a position to demonstrate that his livelihood exclusive depended on 

the Protected Buildings in a comparable way to a mason or guardian will be considered 

eligible. This interpretation is reflected in questions 2.3 and 3.3 of the Form: "Did the 

applicant earn an income through other means between 30 June 2012 and 11 July 2012? If 

yes, to which extent was the applicant's livelihood affected by the destruction of the 

Protected Building?" 

24. The Trust Fund considers that this approach strikes the appropriate balance between 

ensuring that individual reparations are reserved for a reduced group of people who suffered 

greater economic harm than other members of the community of Timbuktu, while providing 

sufficient flexibility to adapt to the reality on the ground and making sure that individual 

reparations ordered by the Chamber remain possible and meaningful. 

25. The Trust Fund understands that the LRV's concern revolves primarily around the 

issue of evidence and the standard of proof. As further detailed below, the Trust Fund will 

apply the standard of proof of balance of probabilities (as ordered by the Trial Chamber) and 

will exercise flexibility in respect of the supporting documents produced.44 

26. In this respect, the Trust Fund has noted VPRS' position that an applicant would need 

to demonstrate that his revenue dropped by .% or more to be eligible. 45 The Trust Fund will 

not apply this quantitative assessment (.% or more) 46 but a qualitative one based on 

whether the applicant's income was drastically reduced.47 The Trnst Fund would like to draw 

to the Trial Chamber's attention the fact that the Trust Fund's field presence and the 

cooperation with the VPRS and the LRV and the review of the expert reports submitted have 

not permitted any of the actors involved in the screening process to gain a full factual 

understanding of the system of protection and maintenance of the Protected Buildings that 

existed prior to the attack. Thus, the Trust Fund cannot exclude the possibility that new 

44 An attestation d 'activite et de revenu, attached as Annex 2 to the present submission, can be produced to this 
effect. 
4S 

In light of the generalised lack of records, the Trust Fund deems it unfeasible for an applicant to establish an 
exact percentage of loss of income. 
47 Supra, para. 22. 
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information is discovered providing additional indicators. Should this be the case, the Trust 

Fund will promptly inform the Chamber as well as all parties and participants. 

27. Individual reparations for economic harm - The Trust Fund has identified certain 

functions that may qualify for individual reparations - provided that they meet the Exclusive 

Link Requirement - such as imams, marabouts or caretakers and has added an "Other" check 

box to ensure that no applicant is improperly excluded. The Trust Fund has noted the LRV's 

proposal to expand the list of functions by including for 

instance.48 As discussed with the LRV,49 in order to not overburden the Form, the Trust Fund 

will include the fact that individuals who occupied these functions may also be eligible in the 

Guidelines and will make sure to administer proper training on this issue to the 

intermediaries. 

28. Business that depended exclusively on the Protected Buildings - The LRV 

submitted on two occasions/'' that the term "business" was too narrow and risks excluding 

craftsmen who have no proof of their activity. The LRV requested that it be replaced by 

"material harm caused by the destruction". The Trust Fund reiterates that the term "business" 

is that used by the Trial Chamber itself and finds that the LRV's suggestion is too broad and 

seems to suggest that individuals not meeting the Exclusive Link Requirement are eligible. 

Accordingly, the Trust Fund has retained the term "business" in the form." 

29. Families members of potential beneficiaries of reparations for economic harm - 

The Trust Fund has noted the Trial Chamber's direction that "when determining the amount 

to be awarded to an individual, the TFV, to the extent feasible, take into account the size of 

the family and degree of involvement in the protection and maintenance of the Protected 

Buildings".52 As will be described in detail in the UIP, the Trust Fund has carefully taken this 

direction into account and, if approved by the Trial Chamber, will grant scaled awards taking 

into account the size and the involvement of family members in the protection or 

maintenance of the Protected Buildings. This approach is reflected in question 4.1 of the 

48 Email from the LRV to the Trust Fund on 18 October 2018 at 15: 29. 
49 Phone conversation with the LRV on 19 October 2018. 
50 LRV Observations, para. 61; email from the LRV to the Trust Fund on 18 October 2018 at 15:29. 
51 See Third Monthly Report, paras 19-21. 
52 Decision on DTP, ICC-01/12-01/15-273-Red, para. 65. 
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Form "Please indicate how many family member(s)of the applicant, if any, was /were 

involved in the protection and maintenance of the Protected Building(s)". 

30. In respect of the proof required, the Trust Fund agrees with the LRV's suggestion53 to 

establish this by way of an attestation by a witness of the relationship between the applicant 

and the family member as well as a description of the family member's role.54 

31. To guarantee the integrity of the screening process, the Trust Fund deems it necessary 

to verify whether the family members claimed to have been involved in the protection or 

maintenance of a Protected Building have or intend to apply for individual reparations 

themselves.55 This is because awards will be distributed as the decisions are made and it is 

therefore necessary to ensure that individual reparations are not wrongfully awarded twice in 

the same family. The Trust Fund will make sure that there is a way to keep track of the 

individuals who received individual reparations and whether they received a scaled award on 

account of one or more family members. 56 The Trust Fund will include directions in its 

Guidelines to ensure that applicants are properly guided when filling the form. If an applicant 

reports the involvement of a family member that appears to be eligible for individual 

reparations, he or she will be encouraged to submit his or her own application forms. 

C. INDIVIDUAL REPARATIONS FOR MORAL HARM 

32. Eligible victims: direct descendancy - The Trial Chamber awarded individual 

reparations for moral harm to descendants in direct kinship with the saints57 due to the 

"different kind of emotional connection to the destroyed sites than the rest of the Timbuktu 

population." 58 

33. The Trust Fund has been made aware that there is a different meaning and scope 

given to this category of beneficiaries in the local context. According to the information 

53 Meeting with the LRV on 24 October 2018. 
54 An attestation de Jami/le, attached as Annex 3 to the present submission, can be produced to this effect. 
55 The Trust Fund has noted that the VPRS' database does not permit automatic tracking of links between 
applicants and family members as well as tbe practical difficulties to decipher handwritten names on 

af plications (Email from VPRS to Trust Fund on 24 October 2018 at 16: 15). 
5 In respect of the difficulty to link family members with applicants who already obtained a scaled award on the 
basis of the handwritten information provided in the Form, the Trust Fund will apply the standard of balance of 
frobabilities. 

7 Decision on DIP, para. 67. 
58 Reparations Order, para. 89. 
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retrieved from the field, the concept of "descendant" in Timbuktu is understood broadly and 

can encompass people who feel a spiritual bond with the saint and are to some extent adopted 

by the prominent family ifiliation spirituelle);59 as well as people who share the bloodline of 

the saint in question (partager le sang). 

34. The Trust Fund considers that the interpretation of dcscendancy based on filiation 

spirituelle sits outside the definition of kinship, even when broadly conceived; and that this 

category of people who feel strongly attached to a saint would rather benefit from the 

collective reparations for the mental pain/anguish and disruption of culture addressed to the 

community of Timbuktu as a whole.f" 

35. As to the interpretation based on "sharing a bloodline", the Trust Fund is of the view 

that this overlooks the "direct" kinship required by the Trial Chamber. While both a 

descendant and a direct descendant would share the bloodline of a saint, only the latter would 

have a lineal consanguinity relationship with him. In this regard, consanguinity is defined as 

"the familial relationship of persons united by one or more common ancestors.?" whereas 

lineal consanguinity "refers to persons who are descended in a direct line from a common 

ancestor such as grandparents, parents, children, grandchildren. "62 The Malian Family Code 

acknowledges this difference explaining that "[l}a parente en ligne directe est celle qui existe 

entre ascendants et descendants",63 and "[l}a parente collaterale est celle qui existe entre des 

personnes qui ont un auteur commun sans que l'une descende de l'autre."64 The Trnst Fund 

therefore considers that claiming to share a bloodline with a saint will not suffice to receive 

individual reparations for moral harm, and that only direct descendants as defined above, 

including women and children, 65 would qualify in light of their heightened familial and 

emotional connection to the affected burial sites. 

59 Email by LRV to TFV sent on 18 October 2018 at 15:29. 
60 Reparations Order, para. 90. 
61 Steven H. Gifis, Dictionary of Legal Terms (New York: Barrens, 2008), p. I 00. 
62 Steven H. Gifis, Dictionary of Legal Terms (New York: Barrons, 2008), p. JOO. 
63 Loi n" 2011-087 du 30 Decembre 20JJ Portant Code Des Personnes et de la Famille ("Malian Family 
Code"), art. 550. 
64 Malian Family Code, art, 551. 
65 Decision on DIP, para. 67 
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36. Given the remoteness in time of the saints66 and the generalised lack of records, it 

would be extremely difficult to trace their lineage from the time they lived to today. 

Therefore, in order to determine the direct descendants of the saints, the Trust Fund proposes 

to follow a bottom-up approach. Such an approach would entail establishing a presumption of 

direct kinship in favour of the prominent family responsible for a mausoleum that is socially 

perceived to be descendant of the saint in question. However, this is not the totality of family 

members who would qualify as direct descendants given the gender issue that family identity 

is based on male lineage. Accordingly, the Trust Fund will enquire with those socially 

perceived to be descendants who their sisters, aunts and the like are to track the female-based 

descendancy of the Saint. 67 

37. The assumption that a match would exist between the prominent family responsible 

for a mausoleum and the main saint buried is premised on (1) the LRV's early observation 

that masons are "selected [ ... ] by the prominent family of the descendants of the 

mausoleum";68 and (2) consultations with two anthropologists specialised in Northern Mali. 

Both independently expressed the view that the correspondence between such families and 

the lineage of the saint was logical, but that exceptions may apply as well. 69 

38. In order to reach female-based lines of descendancy, the Trust Fund will encourage 

the members of the prominent families associated with a mausoleum to identify and point to 

other relatives with a direct kinship link to a saint.70 This is because family lineages are male­ 

based: women marry into the husband's family, and her children bear the name of the 

66 Annex III to the Third Expert Report, ICC-0I/12-01/15-214-Conf-Anx.III-Red, pp. 16-19. 
67 The Trust Fund believes that this adequately responds to the Trial Chamber's order to implement reparations, 
to every extent possible, "in a gender and culturally sensitive manner which does not exacerbate - and in fact 
addresses - any pre-existing situation of discrimination preventing equal opportunities to victims", Reparations 
Order, para. 105. 
68 Submissions of the Legal Representative of Victims on the principles and forms of the right to reparation, 2 
December 2016, ICC-01/12-01/15-190-Conf-tENG, para. 25(f). In addition, reports from the field refer 
unequivocally to the concept of family of the mausoleum. 
69 Phone conversation with cultural anthropologist specialised in Northern Mali, 15 October 2018; Consultation 
n. I with expert specialised in the politics of heritage management, received by the Trust Fund on 4 September 
2018; follow-up email received on 19 October2018 at 14:32. 
70 Decision on Draft Implementation Plan, para. 67. See also Appeals Chamber, T/Je Prosecutor v. Thomas 
Lubanga Dyilo, Judgment on the appeals against "Decision establishing the principles and procedures to be 
applied to reparations" of7 August 2012 with AMENDED order for reparations (Annex A), ICC-Ol./04-01/06- 
3129-AnxA, paras 16, 18. 
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father. 71 While the wives of those men that bear a direct kinship with the saint cannot qualify 

as a direct descendant.f those men's sisters, natural aunts (i.e. their fathers' sisters), brothers, 

natural uncles and the like would, as well as their own offspring -male and female. 

39. Thus, a family or individual not covered by the presumption (e.g. those not recognised 

by the community as the prominent family) would have two alternative ways to establish 

direct kinship with a saint: (i) referral by the prominent family responsible for the mausoleum 

to other relatives (e.g. sisters, aunts and the like) with such a link;73 or (ii) submission of 

documents proving direct kinship. 

40. In relation to the documents to prove one's direct kinship, to the Trust Fund's 

knowledge, there are at least two types of documents that could perform such a function: 

historical genealogy records that some families still keep with them 74 and, according to a 

local expert,75 genealogical references to the applicant family in two books which contain 

some genealogical information with respect to the saints ofTimbuktu.76 

4 l. Minors - The Trust Fund has been faced with the question of whether minors who 

are direct descendants of the saints, but were born after the crime (i.e. l J July 2012) should 

receive individual reparations for moral bairn. 

42. Trust Fund notes that it can be argued that the destruction of an ancestor's burial site 

causes irreversible and thus continuing damage to his descendants, including those that are 

born after the events. In this regard, the crime committed by Mr Al Mahdi has prevented the 

cultural and spiritual heritage of Timbuktu from fulfilling one of its core functions, that is to 

say being transmitted from generation to generation. 77 

71 See e.g. Malian Family Code, art. 559: "[t]ous les membres d'une famille qui descendent par Jes males d'un 
auteur commun portent le rnerne nom". Further, customary and religious norms confer most inheritance rights to 
men. 
72 See Malian Family Code, art. 546: "[l]a parente par alliance a pour fondement le marriage". 
73 An attestation deflliation (attached as Annex 4 to the present submission) can be produced to this effect. 
74 Phone conversation with cultural anthropologist specialised in Northern Mali, 15 October 2018. 
75 Email from Trust Fund's hi.red local expert to the Trust Fund on 17 October 2018 at 09:15. 
76 Ould Elhadje, Salem. "Les saints de Tombouctou" (Etude historique, 2015); and Saad, Elias N., "Social 
History of Timbuktu: The Role of Muslim Scholars and Notables 1400-1900" (Cambridge University Press, 
1983). 
77 See e.g. Convention concerning the Protection of World Cultural and Natural Heritage, art. 4. 
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43. While recognising the unique harm to direct descendants born after the destruction of 

the Protected Buildings, the Trnst Fund nonetheless considers that the harm was more acute 

for those who were alive during the events and for who the state of affairs changed due to Mr 

Al Mahdi's crime. The Trust Fund therefore proposes to allow only children born before 

11 July 2012 to receive individual reparations in their quality of direct descendants in order to 

recognise this heightened degree of harm. However, all other minors, including those born 

after the events, will still be able to benefit from the existing collective reparations. 

D. SUPPORTING DOCUMENTS 

44. Standard of proof - The Trust Fund will apply the standard of balance of 

probabilities, as ordered by the Chamber.78 

45. System of attestations - In respect of the type of proof and supporting documents, 

the Trust Fund has faced difficulties arising primarily from the general lack of written 

records, as well as the volatile security situation in northern Mali, and Timbuktu specifically. 

In its DIP, the Trust Fund had indicated that attestations (properly notarized and witnessed) 

would be an acceptable form of supporting documents. 79 In this context, the LRV has 

prepared templates of attestations.t" As indicated to the LRV, the Trust Fund has amended 

them to ensure that their content strictly match that of the application form. They are attached 

as annexes 2-4 to the present submission.81 It is expected that an individual submitting an 

application supports it with these attestations. Applications submitted without the relevant 

attestations will not be excluded in limine provided that they are supported by a comparable 

form of supporting document. 

46. Authorities - The system of attestations relies on the fact that they will be fi11ed in 

and signed by individuals capable (either through personal knowledge or through access to 

official records and documents due to their position) of attesting to the veracity of the 

78 Decision on DIP, para. 60. 
79 DIP, para. 168 and Annex I. 
80 The Trust Fund endorsed these attestations on a provisional basis pending the finalisation of the Form to 
ensure that the collection of supporting documents could unfold. 
81 Annex 2 is the attestation d • activite et de reveuus for applicants for reparations of economic harm; Annex 3 
is the attestation de Jami/le for applicants for reparations of economic harm claiming that one or more family 
members was involved in the protection or maintenance of the Protected Buildings and Annex 4 is the 
attestation de filiation for applicants for reparation of moral harm. The Trust Fund recognises that some of the 
attestations are in English and French: this is so because they must track strictly the language of the Form, 
which is not translated yet. 

No. ICC-01/12-01/15 16/19 26 October 2018 

ICC-01/12-01/15-289-Red2 09-09-2021 16/19 EC 



information contained in the application. In the DIP, the Trust Fund proposed a list of 

officials that may possess signatory authority in the administrative screening process. 82 Tn its 

Decision on the DIP, the Chamber approved this system and directed the Trust Fund to 

consult further with the LRV on these authorities.83 Fruitful consultations took place.84 

4 7. In the course of these consultations, the Trust Fund's attention was directed to the fact 

that the list of authorities proposed seldom coincided with the list of authorities appearing in 

the applications. The Trust Fund updated its list by including them, provided that they were 

authorities inherently vested with the authority to sign documents (such as police 

commissioner or civil servant). 85 At that stage, the Trust Fund did not include the chefs 

coutumiers and chefs spirituels pending receipt of further information. 86 It is not - and it was 

not -87 the Trust Fund's position that chefs coutumiers or chefs spirituels are not qualified to 

sign attestations. Simply, the Trust Fund wished to obtain basic background information prior 

to including them on the list. Subsequently, the LRV made submissions on the legitimacy of 

chefs coutumiers or spirituels to sign attestations.88 He further indicated that these authorities 

cannot produce stamped documents as well as a record of the cases they dealt with.89 

48. The Trust Fund wishes to clarify several points. First, the list of authorities presented 

contains people who may possess signatory authority in the administrative screening process. 

This list was intended to be illustrative and not limitative. The Trust Fund will not reject in 

limine an attestation signed by an individual absent from the list. Second, the Trust Fund 

agrees with the LRV's submissions on the appropriateness of relying inter alia on traditional 

leaders and accepts that they cannot produce stamped documents or records of cases. The 

Trust Fund is prepared to rely on the attestations the traditional leaders sign, provided that the 

LRV makes sure to provide the Trust Fund with background information on why they are 

traditional leaders. This is necessary to ensure the integrity of the process. Third, the Trust 

82 DIP, para. 168 and Annex I; see also Annex II to Second Monthly Report, ICC-0 l/12-0 l/15-283-Conf-anxll­ 
Corr. 
83 Decision on DIP, para. 61. 
84 The Trust Fund has been in regular contact with the LRV and the VPRS on the issue of the list of authorities 
and mode/es d'auestation (for instance, email exchange of 29 August 2018 on the attestations, of 30 August 
2018 on the list of authorities, meeting on 24 October 2018 with the LRV). 
85 Second Monthly Report, para. 20. 
86 Second Monthly Report, paras 21-23. 
87 Third Monthly Report, para. 27; Second Monthly Report, para. 21. 
88 LRV Observations, paras 49-52. 
89 Email from the LRV to the Trust Fund on 18 October 2018 at 15:29. 
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Fund will accept an attestation if it is clear that the signing authority is attesting to the truth of 

the content of the application and is not merely rubberstamping it. This will be evaluated 

taking into account various information such as (i) the content of the response to the question 

to this effect on the attestation.'" (ii) the relationship between the authority and the applicant; 

(iii) whether other relevant supporting documents are appended to the applications; and (iv) 

the date of signature of the attestations and of the application. This approach strikes the 

appropriate balance between guaranteeing the integrity and fairness of the screening process 

while taking into account the generalised lack of official records prevailing in Mali. 

49. As will be set out in more details in the upcoming UIP, in light of the tense security 

situation, the outreach campaign to identify new applicants will be based on word of mouth: 

applicants will be encouraged to contact relatives and acquaintances that might be eligible. 

Given that the Trust Fund does not have the ability to verify the information contained in the 

applications and must rely on these attestations, it is particularly necessary to ensure that 

authorities certifying the applications do so exercising diligence and attest to the truth of their 

content. 

50. Finally, in respect of the attestations already in the record of the case, in order to not 

unduly complicate the work of the LRV and VPRS, the Trust Fund agrees with the LRV's 

suggestion to complement the applications by providing by email the missing information on 

the traditional leaders (i.e. why are they traditional leaders) and the missing information as to 

why any of the certifying authorities used so far were capable of attesting to the truth of the 

contents of the application's they attested to (that is "how do they know"). The Trust Fund 

has been informed by VPRS that certain traditional leaders simply signed "chefs coutumier" 

without specifying their names. The Trust Fund is satisfied with the LRV's suggestion to 

provide it with a list of the chefs coutumiers addressing the two above issues. 

51. After thoughtful consideration and extensive consultations, the Trust Fund 

understands that the foregoing parameters respond both to the criteria provided by the Trial 

Chamber, and the situation in the field. 

90 The following question has been added to the attestations: "Nous, (Nom, Pre110111) { .. .] so111111es en mesure 
d 'a/lester de la veracite de ces informations en raison de : [. .. ] ", 
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52. The Trust Fund expresses its gratitude to the LRV and the VPRS for their cooperation 

throughout the process leading to this submission. 

FOR THE FOREGOING REASONS 

The Trust Fund respectfully requests that the Trial Chamber adopt the F01m attached as 

Annex 1. 

,,,.,.,-- 
.e-: 

... / ..... 
,,.,;- 

Pieter W .I. de Baan 
Executive Director of the Trust Fund for Victims, 

On behalf of the Board of Directors of the Trust Fund for Victims 

Dated 26 October 2018 

At The Hague, The Netherlands 
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