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I. CONFIDENTIALITY

1. Pursuant to regulations 23bis(1) and (2) of the Regulations of the Court, the

present submissions are classified as ‘confidential’, as they refer to sensitive

information relating to protected victims and witnesses.

II. INTRODUCTION

2. In accordance with the spirit of the Rome Statute (the “Statute”), victims have

the right to truth and justice and the right to contribute to the search for the truth. In

this vein, the Common Legal Representative of the Victims of the Attacks (the “Legal

Representative”) respectfully submits these final submissions.

3. The Legal Representative avers that the evidence adduced before the Chamber

is such as to establish beyond reasonable doubt that the crimes charged and laid out

in the UDCC1 have been committed by the Accused, Mr Bosco NTAGANDA, and by

UPC/FPLC soldiers and persons under the direct control, command, and authority of

the Accused.

4. The victims have waited more than 14 years for justice to be done. Many of

them have continued to suffer the consequences of the harm inflicted upon them at

the hands and at the behest of Mr NTAGANDA. Others have already passed away.

In some cases, their relatives have been allowed to participate on their behalf in order

to obtain the justice that has come too late for their deceased relatives.

5. The Chamber authorised some of the victims the Legal Representative

represents to come before it and to express their views and concerns, or to present

evidence with a view to assisting the Chamber in its search for the truth. These

1 Updated Document Containing the Charges, ICC-01/04-02/06-458-AnxA, 16 February 2015
(the “UDCC”).
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victims have shown particular courage, given the heinous fates they have suffered at

the hands of Mr NTAGANDA, his associates, and subordinates.

6. The Chamber has heard about the on-going prejudice they suffer; it has heard

about their economic bases being wiped out, and future dreams being shattered. It

has heard about their recurring nightmares, physical ailments, and psychological

problems. The 1859 victims the Chamber allowed to participate in these proceedings

are the ones who suffered and continue to suffer as a result of the acts and omissions

of the Accused. Many of them have been victimised in more than one way.

7. The evidence shows that Mr NTAGANDA bears criminal responsibility for

the crimes he committed as – at least2 – a direct perpetrator pursuant to 25(3)(a),

through his orders and instructions pursuant to Article 25(3)(b), and as a superior

pursuant to Article 28(a) of the Statute. Accordingly, he should be found guilty of the

same. He must serve a sentence that justly reflects the gravity of the harm3 he has

caused to so many – in some cases with consequences for generations to come.

8. The victims take issue with the Accused’s version of the events, and in

particular, with his attempt to downplay his role and influence within the FPLC. He

essentially seeks to hide behind his formal superiors, deceased General KISEMBO

and the political leader of the UPC, Thomas LUBANGA. The Accused claims to have

merely been following and implementing orders – military orders – within a

hierarchical structure.4 However, his actual role on the ground was that of the de facto

supreme commander whose orders were generally followed and implemented

without interference from his de jure superiors.

2 The Legal Representative will not address all charged modes of responsibility. See infra, paras. 12, 42,
460.
3 The Legal Representative intends to file separate submissions on the gravity and extent of the harm
suffered by the victims he represents, if and when the Chamber will be entertaining the question of
the quantum of a sentence to be imposed.
4 See e.g. Bosco NTAGANDA, T-226-CONF-ENG-CT-WT, 17 August 2017, p. 48 and T-215-ENG-ET-
WT, 29 June 2017, p. 7.
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9. NTAGANDA also claims to have meted out punishment within the ranks.5

The victims urge the Chamber to closely look at all the evidence before it, which

distinctly shows that any punishment he ordered was either a sham or aimed at

punishing failure to carry out his orders to his satisfaction. In sum, the punishment

he implemented was arbitrary, disproportionate, random, and meaningless. He

failed to take all reasonable measures within his power to prevent or repress their

commission. To the contrary, by failing to act he encouraged the commission of

crimes by his troops.

10. The evidence shows that, at the very least, the Accused acted with carelessness

towards the consequences of his acts and omissions in this regard. The commanders

he allegedly punished were shortly afterwards promoted to leading positions or

otherwise rewarded with special tasks or appreciation. His purported orders to

protect civilians were equally meaningless, given his own role and presence during

the atrocious attacks upon civilians.

11. The evident lack of follow-up on such alleged orders and determination to

resolutely implement them must be understood as an expression of his disregard for

the laws and customs of war. Rather, the evidence shows beyond reasonable doubt

that Mr NTAGANDA is criminally responsible for the crimes committed through his

direct orders and instructions pursuant to Article 25(3)(b) and as a superior in

accordance with Article 28(a) of the Statute in this regard.

12. The Legal Representative does not intend to address in depth all aspects of the

individual criminal responsibility of the Accused, as doing so would unduly

encroach upon the role of the Prosecutor. However, the Legal Representative will

make limited submissions on the Accused’s responsibility for the commission of

crimes by him, his troops and the subordinated civilians he commanded and led

during the various attacks. In his submissions, he will focus on the factual elements

5 See e.g. Bosco NTAGANDA, T-235-Red-ENG-CT-WT, 4 September 2017, p. 47; T-222-CONF-ENG
CT-WT, 11 July 2017, pp. 67-68; T-217-Red-ENG-WT, 3 July 2017, p. 57; T-215-ENG-ET-WT,
29 June 2017, pp. 7-8 and T-213-Red-ENG-WT, 27 June 2017, p. 84.
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of the crimes committed against the victims and their relatives, as well as his

command responsibility in relation to these events.

13. In light of the victims’ role to contribute to the search for the truth, and given

the page limit authorised for the present submissions, the Legal Representative will

also not exhaustively cover all charges and locations listed in the Updated Document

Containing the Charges, but focus his review of the evidence on the attacks and

atrocities that are of most concern to the victims he represents.
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III. PROCEDURAL BACKGROUND

14. On 6 March 2007, Pre-Trial Chamber I issued a Warrant of Arrest for Bosco

NTAGANGA.6

15. On 13 July 2012, Pre-Trial Chamber II issued a second warrant of arrest for

Mr. Ntaganda.7

16. On 22 March 2013, Mr NTAGANDA voluntarily surrendered to the custody of

the Court and his initial appearance took place on 26 March 2013.8

17. On 10 January 2014, the Prosecution filed its document containing the charges

levied against Mr NTAGANDA as well as the supporting list of evidence.9

18. On 9 June 2014, Pre-Trial Chamber II issued its decision on the Prosecutor’s

charges against the Accused.10

19. The confirmation of charges hearing was held from 10 to 14 February 2014.11

20. On 18 July 2014, the Presidency referred the case to Trial Chamber VI

(the “Chamber”).12

6 Warrant of Arrest – Corrigendum, ICC-01/04-02/06-2-Corr-tENG-Red, reclassified as public by order
of Pre-Trial Chamber I of 29 September 2010.
7 Decision on the Prosecutor’s Application under Article 58, ICC-01/04-02/06-36-Red, 13 July 2012.
8 T-2-ENG-ET-WT, 26 March 2013.
9 Document Containing the Charges, ICC-01/04-02/06-203-AnxA, 10 January 2014; List of Evidence,
ICC-01/04-02/06-203-AnxB, 10 January 2014, reclassified as public by virtue of Decision ICC-01/04-
02/06-209 of 14 January 2014.
10 Decision Pursuant to Article 61(7)(a) and (b) of the Rome Statute on the Charges of the Prosecutor
Against Bosco Ntaganda, ICC-01/04-02/06-309, 9 June 2014.
11 T-7-ENG-ET and T-7bis-ENG-ET, 10 February 2014; T-8-ENG-ET, 11 February 2014; T-9-ENG-ET,
12 February 2014; T-10-ENG-ET, 13 February 2014; T-11-ENG-ET, 14 February 2014.
12 Decision constituting Trial Chamber VI and referring to it the case of The Prosecutor v. Bosco
Ntaganda, ICC-01/04-02/06-337, 18 July 2014.
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21. On 9 October 2014, the Chamber issued a scheduling order whereby it, inter

alia, determined that the trial was to begin on 2 June 2015.13

22. On 30 October 2014, the Chamber ordered the Prosecution to file an updated

document containing the charges and to hold consultations with the Defence before

doing so.14

23. On 14 November 2014, the Prosecution filed an Updated Document

Containing the Charges.15

24. On 6 February 2015, the Chamber rendered its decision on victim participation

at trial.16

25. On the same day, and after having received submissions from the parties, the

Chamber issued its decision on the updated document containing the charges in

which it made determinations on the issues in dispute between the parties, ordered

the Prosecution to refile an amended document, and ordered the Prosecution to

submit a pre-trial brief no later than three months prior to the commencement of the

trial.17

26. The Prosecution filed a further updated document containing the charges on

16 February 2015 (the “UDCC”).18

27. On 2 September 2015, the trial commenced with the opening statements of the

parties and participants.19

13 Corrigendum of “Order Scheduling a Status Conference and Setting the Commencement Date for
the Trial”, ICC-01/04-02/06-382-Corr, 9 October 2014, para. 8f.
14 Order instructing the Prosecution to prepare an updated document containing the charges, ICC-
01/04-02/06-390, 30 October 2014.
15 Updated Document Containing the Charges, ICC-01/04-02/06-402-AnxA, 14 November 2014, Annex
to Prosecution’s Submission of an Updated Document Containing the Charges, the Joint Submission
of Areas of Disagreement and Request to File Additional Observations, ICC-01/04-02/06-402.
16 Decision on victims’ participation in trial proceedings, ICC-01/04-02/06-449, 6 February 2015.
17 Decision on the updated document containing the charges, ICC-01/04-02/06-450, 6 February 2015.
18 See supra, note 1.
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28. On 10 February 2016, the Chamber authorised six victims to present their

views and concerns before the Chamber20 and a further three victims to present

evidence.21 It indicated that the presentation of views and concerns by the victims

was to take place on 2 and 3 March 2017, and the presentation of evidence by the

victims was to take place between 10 and 13 April 2017.22

29. On 29 March 2017, the Prosecution formally closed its case.23

30. On 12 April 2017, the Legal Representative closed the presentation of evidence

on behalf of the victims of the attacks.

31. Having obtained an extension of time to do so,24 the Defence requested leave

to present a no case to answer motion with respect to counts 1 to 5, 7 to 8, 10 to 13,

and 17 to 18 insofar as they relate to the alleged ‘Second Attack’ and in relation to

count 17 insofar as it relates to attacks on protected objects in or around Mongbwalu,

Sayo, and Bambu.25

32. The Defence’s request to present a no-case-to-answer motion was rejected on

1 June 2017;26 leave to appeal the decision was granted on 14 June 2017.27

33. Leave to suspend the hearings until a decision be rendered by the Appeals

Chamber was rejected on 14 June 2017,28 and the Accused took the stand, testifying

19 T-23-ENG-ET-WT, 2 September 2015.
20 Ultimately, only five of the six victims authorised to do so appeared before the Chamber.
21 Decision authorising LRV to present Evidence, p. 20.
22 Decision authorising LRV to present Evidence, p. 21.
23 Prosecution’s Notice of the Close of its Case-in-Chief, ICC-01/04-02/06-1839, 29 March 2017.
24 Email communication from the Chamber to the parties and participants of 13 April 2017 at 18:23.
25 Request for leave to file motion for partial judgment of acquittal, ICC-01/04-02/06-1879-Conf,
25 April 2017, paras. 2-3.
26 Decision on Defence request for leave to file a ‘no case to answer’ motion, ICC-01/04-02/06-1931,
1 June 2017.
27 T-209-Red-ENG-WT, 14 June 2017, pp. 24-26.
28 T-209-Red-ENG-WT, 14 June 2017, pp. 23-24.
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under oath under the conditions set out by the Chamber in its “Decision on further

matters related to the testimony of Mr Ntaganda”.29

34. On 5 September 2017, the Appeals Chamber dismissed the Defence’s appeal

and affirmed the Trial Chamber’s decision of 1 June 2017.30

35. On 5 December 2017, the Chamber held a status conference at which it sought

the parties’ and participants’ observations regarding the closing of the presentation

of evidence, as well as the length and timing of the respective closing briefs.31

36. On 28 December 2017, the Chamber issued an order whereby it, inter alia,

directed that the Prosecution and the Legal Representatives file their respective

closing briefs within four weeks of the presentation of evidence being declared

closed by the Presiding Judge.32

37. On 23 February 2018, the Defence notified the Chamber of the end of the

presentation of its case which began on 29 May 2017.33

38. On 26 February 2018, the Chamber rejected a Prosecution request for

presenting evidence in rebuttal.34 A “Second Prosecution request for presentation of

evidence in rebuttal”35 of 2 March 2018, was likewise rejected on 16 March 2018.36

29 Decision on further matters related to the testimony of Mr Ntaganda, ICC-01/04-02/06-1945,
8 June 2017.
30 Judgment on the appeal of Mr Bosco Ntaganda against the “Decision on Defence request for leave to
file a ‘no case to answer’ motion”, ICC-01/04-02/06-2026-OA6, 5 September 2017.
31 T-256-CONF-ENG-ET, 5 December 2017.
32 Order providing directions related to the closing briefs and statements, ICC-01/04-02/06-2170,
28 December 2017, para. 8.
33 Notice on behalf of Mr Bosco Ntaganda concerning the end of the presentation of evidence by the
Defence, ICC-01/04-02/06-2243, 23 February 2018; T-206-Red-ENG-WT, 29 May 2017.
34 Decision on Prosecution request for presentation of evidence in rebuttal (ICC-01/04-02/06-2197-Conf)
and related filings, No. ICC-01/04-02/06-2246, 26 February 2018.
35 Second Prosecution request for presentation of evidence in rebuttal, ICC-01/04-02/06-2249-Conf,
2 March 2018.
36 Decision on Second Prosecution request for presentation of evidence in rebuttal and related
requests, ICC-01/04-02/06-2258, 16 March 2018.

ICC-01/04-02/06-2275-Corr-Red 07-11-2018 12/166 EK T



No. ICC-01/04-02/06 13/166 7 November 2018

39. The Chamber closed the presentation of evidence in the case on

16 March 2018.37

40. On 13 April 2018, the Chamber, by Majority, extended the time limit for the

filing of the closing briefs and ordered the Prosecution and Legal Representatives for

Victims to file their respective briefs on 20 April 2018. In accordance with the newly

set deadline, the Defence was directed to file its closing brief on 18 June 2018.38

37 Decision closing the presentation of evidence and providing further directions, ICC-01/04-02/06-
2259, 16 March 2018.
38 Decision providing further directions on the closing briefs, ICC-01/04-02/06-2272, 13 April 2018,
para. 15.
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IV. APPLICABLE LAW

A. MENTAL ELEMENT

41. Article 30(1) of the Statute stipulates that unless otherwise provided, a person

shall be criminally responsible and liable for punishment for a crime within the

jurisdiction of the Court only if the material elements are committed with intent and

knowledge. Article 30(2) of the Statute sets out that, a person has intent where (a) in

relation to conduct, that person means to engage in the conduct; (b) in relation to

consequence, that person means to cause that consequence or is aware that it will

occur in the ordinary course of events. “Knowledge” is further defined in Article 30(3),

namely: “Knowledge” means awareness that a circumstance exists or a consequence

will occur in the ordinary course of events.

B. LEGAL STANDARDS FOR INDIVIDUAL CRIMINAL
RESPONSIBILITY

42. The Legal Representative will not address all modes of the alleged criminal

responsibility of the Accused, but instead chooses to focus his submissions on the

Accused’s responsibility for direct perpetration under Article 25(3)(a) of the Statute,

for ordering under Article 25(3)(b) of the Statute as well as command responsibility

under Article 28(a) of the Statute. The page limit imposed upon the Legal

Representative would not allow him to adequately develop submissions on the

modes of liability of co-perpetration under Article 25(3)(a) – second alternative,

‘other contributions’ under Article 25(3)(d)(i), and ‘attempts’ under Article 25(3)(f) of

the Statute without this having an impact on the completeness of his other

submissions, particularly those pertaining to the factual circumstances and

consequences thereof for the victims he represents.
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43. However, it is underscored that this selective approach does not in any way

equate to the Legal Representative believing that the evidence is insufficient to

establish the Accused’s criminal responsibility pursuant to Articles 25(3)(a) – second

alternative, 25(3)(d)(i), and 25(3)(f) of the Statute in relation to the relevant charges.

44. Finally, the Legal Representative submits that where for the same count and

the same set of facts the Accused’s responsibility is pleaded pursuant to both Articles

25 and 28 of the Statute and the Accused could be found liable under both, the

Chamber should enter a conviction on the basis of Article 25 of the Statute to

sufficiently reflect culpability and consider the superior position of the accused as an

aggravating factor in sentencing.39

1. INDIVIDUAL CRIMINAL RESPONSIBILITY – DIRECT PERPETRATION –
ARTICLE 25(3)(A) OF THE STATUTE

45. A person bears criminal responsibility within the meaning of Article 25(3)(a)

of the Statute – first alternative – if he “commits such a crime […] as an individual”.40

Trial Chamber VII in the case of Bemba et al.,41 recalled that in order to hold a person

criminally responsible as a direct perpetrator under Article 25(3)(a) of the Statute, the

person has to “’physically carry out the objective elements of the offence’ with the requisite

mens rea in his or her own person.”42

39 Cf. Setako Appeal Judgment, para. 266; Renzaho Appeal Judgment, para. 564.
40 Article 25(3)(a) of the Statute.
41 Bemba et al. Trial Judgment.
42 Bemba et al. Trial Judgment, para. 58.
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2. INDIVIDUAL CRIMINAL RESPONSIBILITY – ORDERING – ARTICLE

25(3)(B) OF THE STATUTE

46. Article 25(3)(b) of the Statute ascribes individual criminal responsibility to a

person who “[o]rders, solicits or induces the commission of [a crime within the

jurisdiction of the Court] which in fact occurs or is attempted”.43 The term ‘ordering’

should be given its ordinary meaning. Further guidance may be found in the

jurisprudence of the ICTR and ICTY.

47. In Bagosora et al.,44 the ICTR Appeals Chamber recalled that ordering “requires

that a person in a position of authority instruct another person to commit an offence.”45 The

actus reus of ordering “cannot be established in the absence of a prior positive act because

the very notion of ‘instructing’, pivotal to the understanding of the question of ‘ordering’,

requires ‘a positive action by the person in a position of authority’”.46 Furthermore, in

Nahimana et al., the ICTR Appeals Chamber held that with respect to ‘ordering’, a

person in a position of authority may incur responsibility for ordering another

person to commit an offence, if the person who received the order actually proceeds

to commit the offence subsequently.47

48. Responsibility is incurred if the order has a direct and substantial effect on the

commission of the illegal act.48 Responsibility is also incurred when an individual in

a position of authority orders an act or omission with the awareness of the

substantial likelihood that a crime will be committed in the execution of that order.49

43 Article 25(3)(b) of the Statute.
44 Bagosora et al. Appeal Judgment, para. 277.
45 Bagosora et al. Appeal Judgment, para. 277.
46 Bagosora et al. Appeal Judgment, para. 277.
47 Nahimana et al. Appeal Judgment, para. 481.
48 Setako Appeal Judgment, para. 240. See also Renzaho Appeal Judgment, para. 315; Gacumbitsi Appeal
Judgment, para. 185.
49 Nahimana et al. Appeal Judgment, para. 481.
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49. It is not necessary to demonstrate the existence of a formal superior-

subordinate relationship between the accused and the actual physical perpetrator of

the crime.50

50. Moreover, in the case of Dragomir Milošević, the ICTY Appeals Chamber,

considered that:

“The Trial Chamber has adopted a very general approach in that it did not analyse whether
Milošević ordered every sniping or shelling incident, but rather concluded that those incidents
could only take place if ordered by him in the framework of the campaign directed against the
civilian population […]. In principle, this approach is not erroneous as such, given that both
the actus reus and the mens rea of ordering can be established through inferences from
circumstantial evidence, provided that those inferences are the only reasonable ones.”51

51. As regards ‘soliciting’ and ‘inducing’ – the second and third alternatives

under Article 25(3)(b) of the Statute – the Trial Chamber in Bemba et al. recalled that

these fall into the broader category of ‘instigating’ or ‘prompting another person to

commit a crime’ in the sense that they refer to a form of conduct by which a person

exerts psychological influence on another person as a result of which the criminal act

is committed.52

52. The mens rea for instigating requires that the perpetrator act with either direct

intent or prompt another to commit a crime, or with awareness of the substantial

likelihood that a crime will be committed in execution of that instigation.53

50 Galić Appeal Judgment, para. 176. See also Setako Appeal Judgment, para. 240; Gacumbitsi Appeal
Judgment, para. 182; Kamuhanda Appeal Judgment, para. 75; Semanza Appeal Judgment, para. 361.
51 D. Milošević Appeal Judgment, para. 265.
52 Bemba et al. Trial Judgment, para. 73.
53 Nchamihigo Appeal Judgment, para. 61. See also Kordić and Čerkez Appeal Judgment, paras. 29, 32.
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3. RESPONSIBILITY OF COMMANDERS AND OTHER SUPERIORS –
ARTICLE 28(A) OF THE STATUTE

53. The Statute provides for criminal responsibility of military commanders in its

Article 28(a). The drafters of the Statute have taken into account the jurisprudence of

the ad hoc tribunals and expressly set out a number of elements that had previously

only been reflected in the relevant jurisprudence.54 In Bemba, the Trial Chamber also

relied on the aforementioned jurisprudence when it formulated six elements

characterising command responsibility under the Statute. It set forth that:

“(a) crimes within the jurisdiction of the Court must have been committed by forces;

(b) the accused must have been either a military commander or a person effectively acting as a
military commander;

(c) the accused must have had effective command and control, or effective authority and
control, over forces that committed the crimes;

(d) the accused either knew, or owing to the circumstances at the time, should have known
that the forces were committing or about to commit such crimes;

(e) the accused must have failed to take all necessary and reasonable measures within his
power to prevent or repress the commission of such crimes or to submit the matter to the
competent authorities for investigation and prosecution; and

(f) the crimes committed by the forces must have been a result of the failure of the accused to
exercise control properly over them.”55

54. It is submitted that, in the absence of applicable ICC jurisprudence beyond

Bemba, the jurisprudence of the ad hoc tribunals remains instructive and should be

taken into account when it comes to determining the Accused’s responsibility under

Article 28(a) of the Statute and interpreting the Bemba criteria.

54 See AMBOS (K.), “Superior Responsibility”, in CASSESE (A.), GAETA (P.) and JONES (Eds.),
The Rome Statute of the International Criminal Court: a Commentary, Vol. I, Oxford University Press,
Oxford, 2002, pp. 848-849.
55 Bemba Trial Judgment, para. 170.
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55. Moreover, the Chamber is asked to adopt the existing jurisprudence with

regard to specific components of the applicable Bemba criteria, such as the ICTY

Appeals Chamber’s ruling in Blaškić endorsing a similar finding in Krnojelac,

whereby it held that the subordinates who commit the crimes need not all be

identified; that the identification of subordinates who committed the criminal acts by

category or group is sufficient.56 Taking this approach is appropriate since, as

reasoned in Hadžihasanović, the responsibility of the superior “must be conceived as a

type of personal responsibility for failure to act. The Accused will not be convicted for crimes

committed by his subordinates but for failing in his obligation to prevent the crimes or punish

the perpetrators.”57

56. Article 28(a) of the Statue applies to commanders “effectively acting”58 as such

and thus includes both de jure and de facto military commanders.59 “[W]hat determines

the boundaries of applicability of the doctrine of superior responsibility is not the nature of

the role or function […] but the degree of authority which he is capable of exercising over

others”.60 Even a superior who lacks formal letters of appointment or commission but

does, in reality, have effective control over the perpetrators of offences might incur

criminal responsibility.61

57. Furthermore, the superior may incur responsibility for crimes committed by

persons who are not formally his direct subordinates, insofar as he exercises effective

control over them.62

56 Blaškić Appeal Judgment, para. 217 referring inter alia to Krnojelac 11 February 2000 Decision,
para. 18.
57 Hadžihasanović Trial Judgment, para. 2075.
58 See Article 28(a) of the Statute.
59 Aleksovski Trial Judgment, paras. 75-75; Blaškić Trial Judgment, para. 300.
60 METTRAUX (G.), The Law of Command Responsibility, Oxford University Press, Oxford, 2009,
p. 102. See also Kajelijeli Appeal Judgment, para. 87; Bagilishema Appeal Judgment, para. 50;
Bemba Trial Judgment, para. 179.
61 Stakić Trial Judgment, para. 459.
62 Blaškić Trial Judgment, para. 301.
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58. The “the ability to exercise effective control in the sense of a material power to prevent

or punish […] will almost invariably not be satisfied unless such a relationship of

subordination exists”.63

59. In Orić, the trial chamber further defined effective control as “the ability to

maintain or enforce compliance of others with certain rules and orders”.64 These definitions

were endorsed by the trial chamber in Karadžić as factors for assessing the

effectiveness of the control. The Karadžić Chamber recalled the applicable factors as:

“(i) [the commander’s] capacity to issue orders and whether those orders were in fact

followed, (ii) the authority to issue disciplinary measures, and (iii) the power to promote

personnel and terminate positions held.”65 Whether the effective control descends from

the superior to the subordinate culpable of the crime through intermediary

subordinates is immaterial as a matter of law; instead, what matters is whether the

superior has the material ability to prevent.66

60. Finally, knowledge may be inferred from circumstantial evidence.67 A failure

by the accused to punish the past offences of his subordinates may be relevant to

determining whether he ‘possessed information that was sufficiently alarming to put

him on notice of the risk that similar crimes might subsequently be carried out by his

subordinates and justify further inquiry’.68

63 Karadžić Trial Chamber, para. 582; Stakić Trial Judgment, para. 459; Delalić et al. Appeal Judgment,
para. 303. See also Bemba Confirmation Decision, 414.
64 Orić Trial Judgment, para. 311.
65 Karadžić Trial Chamber, para. 581.
66 Orić Appeal Judgment, para. 20.
67 Karadžić Trial Chamber, para. 585; Galić Appeal Judgment, paras. 171, 184.
68 Karadžić Trial Chamber, para. 586; Strugar Appeal Judgment, paras. 297-301; Blaškić Appeal
Judgment, para. 62.
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C. CONTEXTUAL ELEMENTS - CRIMES AGAINST
HUMANITY

61. Article 7 of the Statute sets out that all proscribed acts listed must be

committed “as part of a widespread or systematic attack directed against any civilian

population, with knowledge of the attack”.69 Article 7(2) more specifically defines that an

“’[a]ttack directed against any civilian population’ means a course of conduct involving

multiple commission of acts referred to in paragraph 1 against any civilian population,

pursuant to or in furtherance of a State or organizational policy to commit such attack”.70

62. The term ‘directed against’ the civilian population requires that the civilian

population must be the primary, as opposed to incidental, target of the attack.71

63. A population is considered to be civilian if it is predominantly civilian in

nature,72 the presence of certain non-civilians in its midst does not change the

character of the population.73 The attack must have targeted more than a limited and

randomly selected number of individuals within the population.74

64. While the term ‘widespread’ refers to the large-scale character of the attack

and the number of persons targeted, the term ‘systematic’ refers to the organised

nature of the acts of violence and the improbability of their random occurrence.75 The

assessment of what constitutes ‘widespread’ or ‘systematic’ may take into account

the consequences of the attack upon the targeted population, the number of victims,

the nature of the acts, and identifiable patterns of crimes.76 As set out by the Bemba

69 Article 7(1) of the Statute.
70 Article 7(2) of the Statute.
71 Bemba Trial Judgment, para. 154.
72 Karadžić Trial Judgment, para. 474. See also Tadić Trial Judgment, para. 638; Milutinović et al Trial
Judgment, para. 146.
73 Tadić Trial Judgment, para. 638. See also Bemba Trial Judgment, para. 153.
74 Karadžić Trial Judgment, para. 475.
75 Karadžić Trial Judgment, para. 477, referring to Blaškić Appeal Judgment, para. 101.
76 Karadžić Trial Judgment, para. 477.
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Trial Chamber, the requirement that the acts form part of a ‘course of conduct’ shows

that Article 7(1) is not designed to capture single isolated acts.77

65. The Bemba Trial Chamber further set out that “[w]hile it may be of evidential

value, the Statute does not envisage any requirement of demonstrating a ‘motive’ or ‘purpose’

underlying the policy to attack the civilian population.”78 It considered that the ‘policy’

need not be formalised and may be inferred from a variety of factors, which, taken

together, establish that a policy existed.79

66. Such factors, according to that Chamber, may include (i) that the attack was

planned, directed or organised; (ii) a recurrent pattern of violence; (iii) the use of

public or private resourced to further the policy; (iv) the involvement of the state or

organisational forces in the commission of crimes (v) statements, instructions or

documentation attributable to the state or the organisation condoning or encouraging

the commission of crimes; and/or (vi) an underlying motivation.80

67. As such, the course of conduct must reflect a link to the state or organisational

policy in order to exclude those acts which are perpetrated by isolated and un-

coordinated individuals acting randomly on their own.81

68. In relation to all individual crimes against humanity, the Elements of Crimes,

moreover, require that the perpetrator knew that the conduct was part of, or

intended the conduct to be part of, a widespread or systematic attack against a

civilian population.82

77 Bemba Trial Judgment, para. 149.
78 Bemba Trial Judgment, para. 159.
79 Bemba Trial Judgment, para. 160.
80 Bemba Trial Judgment, para. 160.
81 Bemba Trial Judgment, para. 161.
82 Elements of Crimes, Articles 7(1)(a)-(k).
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D.CONTEXTUAL ELEMENTS – WAR CRIMES

69. Article 8(1) of the Statue sets out that the Court shall have jurisdiction in

respect of war crimes in particular when committed as part of a plan or policy or as

part of a large-scale commission of such crimes. As recalled by the Bemba Trial

Chamber, the existence of a plan, policy or large-scale commission is not a pre-

requisite for the Court to exercise jurisdiction over war crimes but rather serves as a

practical guidance for the Court.83

70. Article (8)(2)(c) concerns war crimes “[i]n the case of an armed conflict not of an

international character, serious violations of article 3 common to the four Geneva

Conventions of 12 August 1949, namely any of the following acts committed against persons

taking no active part in the hostilities, including members of armed forced who have laid

down their arms and those placed hors de combat by sickness, wounds, detention or any other

cause”.84

71. Article 8(2)(e), which is the provision of Article 8 with which Mr NTAGANDA

is charged in relation to Counts 3, 5, 8, 11, 13, 17, and 1885 further delimits the

meaning of the term “war crimes”, namely “[o]ther serious violations of laws and

customs applicable in armed conflicts not of an international character, within the established

framework of international law […].”86

72. The Bemba Trial Chamber recalled that the concept of ‘armed conflict’ within

the established framework of international law was set forth by the Appeals

Chamber in Tadić; the latter definition also having been endorsed by the Court’s Pre-

83 Bemba Trial Judgment, para. 126.
84 Article 8(2)(c) of the Statute.
85 The Legal Representative will not address any of the material elements of the crimes charged in
counts 6, 9, 14, 15, and 16, as they solely pertain to crimes relating to child soldiers and therefore do
not touch upon the interests of the victims he represents.
86 Article 8(2)(e) of the Statute.
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Trial Chamber.87 The Appeals Chamber in Tadić considered that an armed conflict

exists whenever there is resort to armed force between states or protracted armed

violence between government authorities and organised armed groups or between

such groups within a State. International humanitarian law applies from the

initiation of such armed conflicts and extends beyond the cessation of hostilities until

a general conclusion of peace is reached; or in the case of internal conflicts, a peaceful

settlement is achieved.88

73. In relation to Article 8(2)(c) of the Statute, the Elements of Crimes further

require that (i) the perpetrator was aware of the status of the victim(s) and (ii) the

perpetrator was aware of the factual circumstances that established the existence of

an armed conflict.89 As regards crimes proscribed under Article 8(2)(e) of the Statute,

the Elements of Crimes require that the perpetrator was aware of the factual

circumstances that established the existence of an armed conflict.90

87 Bemba Trial Judgment, para. 128, referring to Tadić Jurisdiction Decision, para. 70;
Bemba Confirmation Decision, para. 229.
88 Tadić Jurisdiction Decision, para. 70.
89 Elements of Crimes, Articles 8(2)(c)(i)-(iv).
90 Elements of Crimes, Articles 8(2)(e)(i)-(xv).
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E. MATERIAL ELEMENTS OF THE CRIMES CHARGED91

1. MURDER AND ATTEMPTED MURDER

a. Murder and Attempted Murder as a crime against humanity - Article
7(1)(a) of the Statute

74. For the Elements of Crime of Article 7(1)(a) of the Statute to be satisfied, the (i)

perpetrator killed one or more persons;92 (ii) the conduct was committed as part of a

widespread or systematic attack directed against a civilian population; and (iii) the

perpetrator knew that the conduct was part of, or intended the conduct to be part of,

a widespread or systematic attack against a civilian population. A victim’s killing

may be proven by circumstantial evidence as long as the victim’s death is the only

reasonable inference that can be drawn therefrom.93

b. Murder and Attempted Murder as a war crime – Article 8(2)(c)(i) of
the Statute

75. Article 8(2)(c)(i) of the Statute proscribes “[v]iolence to life and person, in

particular murder of all kinds […].”

76. As regards the material elements of Article 8(2)(c)(i)94 of the Rome Statute, the

Bemba Trial Chamber underscored that, like the actus reus of the crime against

humanity of murder, the actus reus of the war crime of murder requires that a

perpetrator killed or caused the death of one or more persons.95

91 See supra, note. 85.
92 The term “killed” is interchangeable with the term “caused death”. See the Elements of Crimes of
Article 7(1)(a).
93 Bemba Trial Judgment, para. 88.
94 The Legal Representative does not address the Elements of Crimes in relation to Article 8(2)(c)(i)-2,
the war crime of mutilation, Article 8(2)(c)(i)-3, the war crime of cruel treatment, and Article 8(2)(c)(i)-
4, the war crime of torture. Acts of torture will be addressed in conjunction with the crime against
humanity of persecution as charged under Count 10 of the UDCC, and in particular para. 77 of the
UDCC.
95 Bemba Trial Judgment, para. 91.
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77. However, the war crime of murder contains the further and distinct element

that the person or persons so killed were either hors de combat or civilians, medical

personnel, or religious personnel taking no active part in the hostilities.96 The burden

to establish the status of the victim as a civilian taking no active part in hostilities lies

with the Prosecution.97

2. ATTACKS AGAINST THE CIVILIAN POPULATION

a. Attacks against a civilian population as a war crime – Article 8(2)(e)(i)
of the Statute

78. The Elements of Crimes specify that in order to satisfy the actus reus

requirements of the war crime of “attacks against a civilian population” the perpetrator

must have (i) directed an attack; (ii) the object of the attack was a civilian population

as such or individual civilians not taking direct part in hostilities.98 The Elements

further set out the specific intent requirement that the perpetrator must have

intended the civilian population as such or individual civilians not taking direct part

in hostilities to be the object of the attack.99

79. The Katanga Trial Chamber considered that the term ‘attack’ must be

understood as ‘acts of violence against the adversary, whether in offence or

defence’.100 It further held that no result needs to ensue from the attack, as it

considered “that the absence of a result requirement in the Elements of Crimes is not

accidental, insofar as, where such a requirement exists, the Elements of Crimes refer to it and

specify the consequence thereof.”101

96 Elements of Crimes, Article 8(2)(c)(i)-1, War crime of murder.
97 Bemba Trial Judgment, para. 94.
98 Elements of Crimes, Article 8(2)(e)(i) – War crime of attacking civilians.
99 Elements of Crimes, Article 8(2)(e)(i) – War crime of attacking civilians.
100 Katanga Trial Judgment, para. 798.
101 Katanga Trial Judgment, para. 799.
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80. Moreover, the Katanga Trial Camber recalled that the prohibition on the direct

targeting of civilians “can in no circumstances be counterbalanced by military necessity.”102

Relying on, inter alia, Additional Protocol II to the Geneva Conventions, academic

commentary and jurisprudence of the ICTY, it concluded that “the prohibition on

directly attacking civilians is […] absolute and applies both to international and non-

international armed conflict.”103

81. The Katanga Trial Chamber considered that the crime may be established “even

if the military operation also targeted a legitimate military objective” and noted that it was

important that it be established that the primary object of the attack was the civilian

population or individual civilians.104

82. Importantly, it also specifically recalled that indiscriminate attacks may

qualify as intentional attacks against the civilian population or individual civilians,

“especially where the damage caused to civilians is so great that it appears […] that the

perpetrator meant to target civilian objectives.”105

83. The ICTY Trial Chamber in Mladić set forth that

“[w]hen determining whether an act of violence can be seen as being ‘directed’ against
civilians not taking direct part in hostilities, a trial chamber can consider, inter alia, the
means and methods used in the course of the attack (e.g. the type of weapon), the status of the
victims, their number, the discriminatory nature of the attack, the nature of the crimes
committed in its course, the resistance to the assailants at the time, and the extent to which the
attacking force may be said to have complied or attempted to comply with the precautionary
requirements of the laws of war.”106

The Legal Representative submits that these considerations are compatible with the

elements set out in the Court’s Elements of Crimes and submits that they may be

instructive in the present case.

102 Katanga Trial Judgment, para. 800.
103 Katanga Trial Judgment, para. 800.
104 Katanga Trial Judgment, para. 802.
105 Katanga Trial Judgment, para. 802.
106 Mladić Trial Judgment Volume III, para. 3209.
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3. RAPE

a. Rape as a crime against humanity pursuant to Article 7(1)(g) of the
Statute and as a war crime pursuant to Article 8 (2)(e)(vi) of the
Statute

84. As previously set out by the Bemba Trial Chamber, only the contextual

elements of these two statutory crimes differ.107 The material elements of the actus

reus of both crimes require that (i) “the perpetrator invaded the body of a person by

conduct resulting in penetration, however slight, of any part of the body of the victim or of the

perpetrator with a sexual organ, or of the anal or genital opening of the victim with any object

or any part of the body”.108

85. The invasion must have been “committed by force, or threat of force or coercion

[…] or by taking advantage of a coercive environment, or the invasion was committed against

a person incapable of giving genuine consent.”

86. As set out by the ICTR Appeals Chamber, a Chamber need not have heard an

explicit description of the act of penetration for it to conclude that the actus reus is

established. In particular, in the case of Hategekimana the Appeals Chamber was

satisfied that the trial chamber reasonably relied on the evidence of an eye-witness

who was not specifically asked about the penetration of his daughter but clearly and

consistently used the word ‘rape’ throughout his testimony to describe what

happened to her. In this case, the Appeal Chamber was satisfied that, in the context,

this term was reasonably understood as sexual penetration.109

107 Bemba Trial Judgment, para. 98.
108 Elements of Crimes, Article 7(1)(g)-1.
109 Hategekimana Appeal Judgment, paras. 161-162.
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4. SEXUAL SLAVERY

a. Sexual Slavery as a crime against humanity pursuant to Article
7(1)(g) of the Statute and as a war crime pursuant to Article 8(2)(e)(vi)
of the Statute

87. The material elements of the war crime of sexual slavery only differ from

those of the crime against humanity of sexual slavery in terms of the contextual

elements of the crime.110 The elements of crime for the crime against humanity of

sexual slavery require that (i) “[t]he perpetrator exercised any or all of the powers

attaching to the right of ownership over one or more persons, such as by purchasing, selling,

lending or bartering such a person or persons, or by imposing on them a similar deprivation

of liberty”, (ii) the perpetrator “caused such person or persons to engage in one or more acts

of a sexual nature”.111

5. PERSECUTION

a. Persecution as a crime against humanity – Article 7(1)(h) of the
Statute

88. The Elements of Crimes define the crime against humanity of persecution as

follows:112 “[T]he perpetrator severely deprived, contrary to international law, one or more

persons of fundamental rights. The perpetrator targeted such person or persons by reason of

the identity of a group or collectivity or targeted group or collectivity as such. Such targeting

was based on political, racial, national, ethnic, cultural, religious, gender […] or other

grounds that are universally recognized as impermissible under international law […].”113

89. To date, the Court has not rendered any judgment in relation to charges of

persecution. Accordingly, the Legal Representative relies on jurisprudence of the ad

hoc Tribunals as regards the definition of the crime of persecution.

110 See supra, sections C and D.
111 Elements of Crimes, Article 7(1)(g)-2, Crime against humanity of sexual slavery.
112 The contextual elements are omitted from the definition recounted here.
113 Elements of Crimes, Article 7(1)(h).
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90. The persecutory act must be discriminatory in fact for the crime of persecution

to be established.114 In this regard, the Appeals Chamber of the ICTY upheld the trial

chamber’s finding that “[t]he actus reus of the crime consists of an act or omission that

discriminates in fact and which denies or infringes upon a fundamental right laid down in

international customary or treaty law.”115 The underlying act committed on

discriminatory grounds, considered in isolation or in conjunction with other acts,

must be of the requisite gravity; not every denial of a fundamental human right will

be serious enough to constitute a crime against humanity.116

91. The Appeals Chamber of the ICTY has further held that torture, cruel

treatment, and other inhumane acts may constitute persecution.117

92. The Legal Representative, in particular, invites the Chamber to consider the

findings of the Appeals Chamber in the case of Popović et al. when considering the

mean rea requirement of the crime of persecution in the present case. In the former,

the Appeals Chamber “observe[d] that when considering whether an accused has the

required intent for the crime of persecution, trial chambers are allowed to consider ‘the

general attitude of the alleged perpetrator as demonstrated by his behaviour’. The use of

derogatory language in relation to a particular group – even where such usage is

commonplace – is one aspect of an accused’s behaviour that may be taken into account,

together with other evidence, to determine the existence of discriminatory intent.”118

93. The Appeals Chamber, in an earlier case set forth that a showing of a specific

persecutory intent behind an alleged persecutory plan or policy, that is, the removal

114 Lukić and Lukić Appeal Judgment, para. 455.
115 Lukić and Lukić Appeal Judgment, paras. 453, referring to Lukić and Lukić Trial Judgment, para. 992.
116 Mladić Trial Judgment Vol III, para. 3229.
117 Kordić and Čerkez Appeal Judgment, para. 106.
118 Popović et al. Appeal Judgment, para. 713.
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of targeted persons from society or humanity, is not required to establish the mens rea

of the perpetrator carrying out the underlying physical acts of persecutions.119

6. PILLAGE

a. Pillage as a war crime – Article 8(2)(e)(v) of the Statute

94. The material elements of this war crime require that (i) the perpetrator

appropriated certain property, (ii) intended to deprive the owner of the property, (iii)

intended to appropriate it for private or personal use, and (iv) the appropriation was

without the consent of the owner, and (v) the conduct took place in the context of

and was associated with an armed conflict not of an international character.120

95. The Katanga Trial Chamber held that pillaging extends to all types of property,

private or public.121 This interpretation was subsequently endorsed by the Bemba

Trial Chamber.122

96. The appropriation must have been unlawful.123 In certain circumstances

appropriation of property may not be regarded as unlawful where it can be justified

under international humanitarian law, such as the general exception to the

prohibition of appropriation of property when it is justified by military necessity. In

the context of an international armed conflict, treaty law and international customary

law justify battlefield seizures of military equipment of the adverse party as war

booty.124

119 Kordić and Čerkez Appeal Judgment, para. 111.
120 Elements of Crimes, Article 8(2)(e)(v).
121 Katanga Trial Judgment, para. 905.
122 Bemba Trial Judgment, para. 115.
123 Cf. Bemba Trial Judgment, para. 115; Stanišić and Župljanin Trial Judgment; Kordić and Čerkez Appeal
Judgment, para. 84.
124 Mladić Trial Judgment Volume III, para. 3250.
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7. FORCIBLE TRANSFER OF POPULATION

a. Forcible Transfer as a crime against humanity – Article 7(1)(d) of the
Statute

97. Forcible transfer of the population is proscribed in Article 7(1)(d) of the Statute

when committed as part of a widespread or systematic attack directed against any

civilian population, with knowledge of the attack.

98. To date, the Court has not rendered any judgment on charges of forcible

transfer. Hence, the Legal Representative, in his submissions, relies on the

jurisprudence of the ICTY as regards the different elements of the crime as defined in

international law.

99. Forcible transfer is defined as (i) the forced displacement of one or more

persons by expulsion or other forms of coercion, (ii) from an area in which they are

lawfully present, (iii) without grounds permitted under international law, and (iv)

the displacement may take place within national borders.125

100. The act inducing the departure need not be criminal as such. 126 The ICTY

Appeals Chamber recently affirmed that the requirement that the displacement of

persons be forced is not limited to physical force but can be met through the threat of

force or coercion, such as that caused by fear of violence, duress, detention,

psychological oppression or abuse of power, or taking advantage of a coercive

environment.127 It is the absence of a genuine choice that makes the displacement

unlawful.128

125 Karadžić Trial Judgment, para. 488.
126 Stanišić and Župljanin Appeal Judgment, para. 918.
127 Stanišić and Župljanin Appeal Judgment, para. 918. See also Đorđević Appeal Judgment, para 727;
Stakić Appeal Judgment, para. 281; Krnojelac Appeal Judgment, paras 229-233. See also the Elements of
Crimes, Article 7(1)(d), footnote 12.
128 Stanišić and Župljanin Appeal Judgment, para. 918.
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101. Furthermore, it is a well-established principle of international humanitarian

law that forced displacement is not justified in circumstances where the

humanitarian crisis that caused the displacement is itself the result of the accused’s

unlawful activity.129 Proof of intent to permanently displace deportees is not

required.130

b. Forcible Transfer as a war crime – Article 8(2)(e)(viii) of the Statute

102. The material elements of the war crime of forcible transfer set out in the

Elements of Crimes require that (i) the perpetrator ordered a displacement of a

civilian population; (ii) such order was not justified by the security of the civilians

involved or by military necessity; (iii) the perpetrator was in a position to effect such

displacement by giving such order; (iv) the conduct took place in the context of and

was associated with an armed conflict not of an international character; and (v) the

perpetrator was aware of factual circumstances that established the existence of an

armed conflict.

129 Tolimir Appeal Judgment, para. 158.
130 Stakić Appeal Judgment, pp. 304-307.
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8. ATTACKS AGAINST PROTECTED OBJECTS

a. Attacks against Protected Objects as a war crime – Article 8(2)(e)(iv)
of the Statute

103. The Elements of Crime set forth that the material elements of this statutory

crime131 encompass that (i) the perpetrator directed an attack; (ii) the object of the

attack was one or more buildings dedicated to religion, education, art, science or

charitable purposes, historic monuments, hospitals or places where the sick and

wounded are collected, which were not military objectives; (iii) the “perpetrator

intended such building or buildings […] to be the object of the attack.”

104. The Legal Representative further notes that, if the destruction is committed on

discriminatory grounds, it may constitute persecution.132

9. DESTRUCTION OF PROPERTY

a. Destruction of Property as a war crime – Article 8(2)(e)(xii) of the
Statute

105. In addition to the nexus requirement between the crime and the existence of

an armed conflict not of an international character, and the perpetrator’s awareness

of the circumstances establishing such conflict, the Elements of Crimes specify that

the following five requirements need to be made out to establish the war crime of

destruction of property: (i) the perpetrator destroyed certain property; (ii) such

property was property of an adversary; (iii) such property was protected from the

destruction under the international law of armed conflict; (iv) the perpetrator was

aware of the factual circumstances that established the status of the property; and (v)

the destruction was not required by military necessity.133

131 Exclusive of the contextual elements of war crimes.
132 Stanišić and Župljanin Trial Judgment, para. 86.
133 Elements of Crimes, Article 8(2)(e)(xii).
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V. SUBMISSIONS ON THE ASSESSMENT OF EVIDENCE

106. It is for the Chamber to determine whether the ultimate weight of all the

evidence adduced is sufficient to establish beyond reasonable doubt the elements of

the crimes charged and the responsibility of the Accused.134 In assessing the weight to

be given to the testimony of a witness, the Chamber needs to assess the credibility of

witnesses, the reliability of their testimony, and ultimately determine the weight to

be accorded to their evidence.135

107. The Prosecution bears the burden of establishing each element of the alleged

crimes and the charged modes of responsibility for a conviction of the Accused

beyond reasonable doubt. The victims of the crimes committed have a right to truth

and justice as well as the right to contribute to the search for the truth, which extends

to making final submissions on the evidence presented at trial, as authorised by the

Chamber in its “Order providing directions related to the closing briefs and statements”.136

108. The Legal Representative recalls that the testimony of a single witness on a

material fact does not, as a matter of law, require corroboration.137 A Chamber may

enter a conviction on the basis of a single witness, although such evidence must be

assessed with the appropriate caution.138 Insignificant discrepancies between the

evidence of different witnesses, or between the evidence of a particular witness in

court and his prior statements, in general have not been regarded as discrediting

134 See e.g. Karadžić Trial Judgment, para. 10; Bemba Trial Judgment, paras 228-230; Katanga Trial
Judgment, para. 79.
135 See e.g. Lubanga Appeal Judgment, para. 239; Ndahimana Appeal Judgment, para. 45. See also
Ntawukulilyayo Appeal Judgment, para. 21.
136 Order providing directions related to the closing briefs and statements, ICC-01/04-02/06-2170,
28 December 2017, para. 8.
137 Karadžić Trial Judgment, para. 12; Nyiramasuhuko et al. Appeal Judgment, para. 2063; Kupreškić et al.
Appeal Judgment, para. 33.
138 Haradinaj Appeal Judgment, para. 145.
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such evidence.139 A Chamber is also free to decide not to rely on some parts of a

witness’s account whilst accepting other aspects of his or her evidence.140

109. As regards the evidence of an accused, the Trial Chamber in the Katanga case

set out that it took the statements of the accused into account and that it “relied on

them in is Judgement” insofar as it found them credible.141 Where it considered the

accused’s account not sufficiently credible, it “dismissed it without any conclusion as to

his guilt or innocence.”142 The ICTR Appeals Chamber in Nyiramasuhuko et al.

“underline[d] that trial chambers are tasked with determining the guilt or innocence of the
accused and must do so in light of the entirety of the evidence admitted into the record and
that neither the Statute nor the Rules prevent a trial chamber from relying on the testimony of
the accused to convict that accused, unless the accused’s self-incriminating evidence was
compelled […].”143

110. The Legal Representative avers that the same applies in the present case. In

fact, when the Accused chose to testify and took the oath,144 he was again instructed

by the Presiding Judge that doing so meant that he waived his right to remain silent

and that “the answers provided by [him] may be used against [him]”,145 as previously set

out in the Chamber’s decision on the matter.146

111. Finally, the Legal Representative contends that, having waived his right to

remain silent, and having chosen to present a positive case, the Accused nevertheless

failed to refute or even to address many of the factual allegations contained within

139 Karadžić Trial Judgment, para. 12.
140 Bemba Trial Judgment, para. 231; Katanga Trial Judgment, para. 84; Setako Appeal Judgment,
para. 48; Haradinaj et al. Appeal Judgment, para. 201.
141 Katanga Trial Judgment, para. 105.
142 Katanga Trial Judgment, para. 105.
143 Nyiramasuhuko et al. Appeal Judgment, para. 576. See also Karera Appeal Judgment, para. 19; Galić
Appeal Judgment, paras. 17-18.
144 T-209-Red-ENG-WT, 14 June 2017, pp. 30-31.
145 T-209-Red-ENG-WT, 14 June 2017, p. 30.
146 Decision on further matters related to the testimony of Mr Ntaganda, ICC-01/04-02/06-1945,
8 June 2017, para. 24.
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the UDCC. Accordingly, where the Chamber is satisfied that the evidence presented

is, by and of itself, credible, it is squarely entitled to enter convictions on the same.

VI. BRIEF AND BASIC OVERVIEW OF COMMANDERS

AND BASIC STRUCTURE OF THE UPC/FPLC

112. The Legal Representative will refrain from making extensive submissions on

the structure of the forces that attacked the civilian population. However, he submits

a very brief and basic overview of these structures in order to put his further

submissions on the crimes committed into context. For ease of reference, the Legal

Representative will, throughout his submissions, generically refer to soldiers of the

‘UPC’, meaning the Union des Patriotes Congolais,147 when he, in fact, more precisely

refers to soldiers of the UPC’s armed wing, the FPLC, namely the Forces Patriotiques

pour la Libération du Congo.148

113. The UPC was created on 15 September 2000.149 NTAGANDA joined the UPC

movement in September 2002,150 when Thomas LUBANGA formed a UPC controlled

government with its seat in Bunia, Ituri.151 The training of the first FPLC recruits took

place in Mandro in August or early September 2002.152 Around the same time,

namely in early September 2002, LUBANGA appointed NTAGANDA as Deputy

Chief of Staff in Charge of Operations and Organisation.153 NTAGANGA held this

position until December 2003.154 The General Staff of the FPLC was effectively staffed

147 Agreed Fact 41.
148 Agreed Facts 42-43.
149 DRC-OTP-0113-0052.
150 Bosco NTAGANDA, T-231-CONF-ENG-ET, 28 August 2017, p. 62.
151 Agreed Fact 77.
152 P-0901, T-30-CONF-ENG-CT, 22 September 2015, p. 23.
153 Agreed Fact 78.
154 Agreed Fact 79.
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on 4 September 2002.155 KISEMBO was appointed to the position of Chief of General

Staff.156

114. The smallest military unit within the FPLC was the section and the highest

unit was the brigade, or secteur.157 Between the smallest and the largest units, there

was also the platoon, the company, and then the battalion.158 All of the units were

ultimately under the command of the Chief of Staff,159 since the FPLC followed a

military hierarchical structure.160 NTAGANDA’s role of Deputy Chief of Staff in

Charge of Operations entailed that he was in charge of all military operations in

which the FPLC was involved.161 It was also NTAGANDA who made decisions as to

the distribution of weapons.162 If he was absent, KISEMBO also had the power to

issue orders for weapons to be distributed.163 The weapons came from Rwanda.164 In

addition, NTAGANDA trained FPLC recruits in ‘ideology’, pursuant to an ideology

programme he designed.165

115. Some of NTAGANDA’s former fellow members of the Chui Mobile Force

movement became officers in the FPLC.166 These included, inter alia, commanders

ERIC MBAVAZI and ABELANGA.167 LUBANGA appointed MBAVAZI to the

155 P-0901, T-30-CONF-ENG-CT, 22 September 2015, pp. 23, 35.
156 P-0901, T-30-CONF-ENG-CT, 22 September 2015, p. 23; P-0796, T-120-CONF-ENG-ET, 13 July 2016,
p. 15; P-0290, T-67-CONF-ENG-CT, 12 February 2016, p. 46; D-0243, T-257-CONF-ENG-CT,
5 December 2017, p. 30; D-0038, T-249-CONF-ENG-CT, 17 October 2017, p. 61. See also DRC-OTP-
0137-0711; P-0901 and T-27-Red-ENG-WT, 17 September 2015, pp. 46-47.
157 P-0901, T-30-CONF-ENG-CT, 22 September 2015, p. 32.
158 P-0901, T-30-Red-ENG-WT, 22 September 2015, p. 33.
159 P-0901, T-30-Red-ENG-WT, 22 September 2015, p. 33.
160 P-0901, T-30-CONF-ENG-CT, 22 September 2015, p. 32.
161 P-0190, T-96-Red-ENG-WT, 6 June 2016, p. 49.
162 P-0055, T-71-CONF-ENG-ET, 24 February 2016, p. 7.
163 P-0055, T-71-CONF-ENG-ET, 24 February 2016, p. 7.
164 P-0963, T-78, CONF ENG-ET, 11 April 2016, p. 72; P-0016, DRC-OTP-0126-0422-R01, paras. 194-195,
197.
165 Bosco NTAGANDA, T-232-CONF-ENG-ET, 29 August 2017, pp. 37, 78.
166 P-0901, T-27-CONF-ENG-ET, 17 September 2015, p. 38.
167 DRC-OTP-0137-0711 and P-901, T-27-Red-ENG-WT, 17 September 2015, pp. 46-47 and T-27-CONF-
ENG-ET, 17 September 2015, p. 38.
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position of G-5 in charge of ideology and instruction.168 The position of G-2 in charge

of intelligence was initially occupied by IDRISS BOBALE, who was replaced by ALI

MBUYI, a Rwandan who was a “frère de sang” of NTAGANDA.169 Towards the end of

September 2002, KISEMBO appointed all the commanders within the FPLC,

including DAVID PIGWA and AMÉRICAIN.170 It was around the same time that

commanders BAGONZA and KYALIGONZA also joined the movement.171

116. The commanders of the various units had and used various

telecommunication devices, including very high frequency Motorola radio devices

that used an un-secured frequency,172 and so-called high frequency phonies, namely

short-wave radios that communicate over very long distances.173 Some commanders,

such as KISEMBO and NTAGANDA also had satellite phones,174 whereas all

commanders, including NTAGANDA, had portable Motorolas with which they

communicated amongst each other.175

117. At the time of the takeover of Mongbwalu,176 new sector commanders had

been appointed: JERÔME KAKWAVU was put in charge of the Mongbwalu sector,

Mahagi was under MUGISA, Aru was under SALONGO (a.k.a. TIGER ONE177) and

Bunia under KYALIGONZA.178 Commander SEYI was stationed in Kandoyi.179

KAKWAVU’s men had been integrated into the FPLC in late October 2002.180

168 Bosco NTAGANDA, T-215-ENG-WT, 29 June 2017, p. 43.
169 P-0016, DRC-OTP-0126-0422-R01, paras. 68, 185.
170 Bosco NTAGANDA, T-215-ENG-ET-WT, 29 June 2017, pp. 63-64.
171 Bosco NTAGANDA, T-213-CONF-ENG-CT, 27 June 2017, p. 50.
172 P-0290, T-65-CONF-ENG-CT, 10 February 2016, p. 62; Bosco NTAGANDA, T-222-ENG-ET-WT,
11 July 2017, p. 35.
173 D-0243, T-259-CONF-ENG-CT, 6 December 2017, pp. 16-17. P-0290, T-65-CONF-ENG-CT,
10 February 2016, p. 46.
174 D-0243, T-259-CONF-ENG-CT, 6 December 2017, p. 15; P-0190, T-97-CONF-ENG-ET, 7 June 2016,
pp. 27-28; Bosco NTAGANDA, T-222-ENG-ET-WT, 11 July 2017, p. 33.
175 D-0243, T-259-CONF-ENG-CT, 6 December 2017, p. 37; P-0190, T-97-CONF-ENG-ET, 7 June 2016,
pp. 26-27; P-0016, DRC-OTP-0126-0422-R01, para. 173.
176 See infra, Mongbwalu.
177 P-0017, T-58-Red-ENG-CT-WT, 28 January 2016, p. 65.
178 P-0055, T-70-CONF-ENG-CT, 23 February 2016, p. 80.
179 P-0055, T-70-CONF-ENG-CT, 23 February 2016, p. 82.
180 P-0016, DRC-OTP-0126-0422-R01, paras. 91-92, 95.
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118. SALUMU MULENDA BIN BERNARD (a.k.a. SALUMU) commanded one of

the UPC’s three brigades, namely the “Alpha Brigade”.181 As to the battalion

commanders within SALUMU’s brigade, there was for instance commander PAPY,

who was the “Kilo battalion commander”.182 The other battalion commanders in

SALUMU’s brigade were commanders AMÉRICAIN, DAVID PIGWA, and

ABELANGA.183 SALUMU was a colonel, and thus subordinate to NTAGANDA, who

was a general.184 PAUL MUGISA was in command of the second, or “Bravo” brigade,

whereas EMMANUEL NDUNGUSTE (a.k.a. MANU) commanded the third brigade,

namely the “Charlie” brigade.185 MUGISA was also the ‘local’ commander in

Komanda in October 2002.186

119. After the Mongbwalu operation in late November 2002, the ‘South’ sector was

created and commander SALONGO was put in charge.187 The respective three

brigades were commanded by commanders BAGONZA, SALUMU, and

KYALIGONZA.188

120. Other commanders who participated in the attacks included commanders

Jovith LINGANGA, who, at least in November 2003, held the rank of colonel,189 and

SAFARI who, in October 2002, was the commander in charge of operations in sector

‘East’.190

121. In sum, it is submitted that the evidence presented shows that the UPC’s

armed wing, the FPLC, operated according to a clear structure modelled after a

181 P-0963-T-78-CONF-ENG-ET, 11 April 2016, p. 65; P-0017, T-58-Red-ENG-CT-WT, 28 January 2016.
p. 36; P-0016, DRC-OTP-0126-0422-R01, para. 76.
182 P-0963-T-78-CONF-ENG-ET, 11 April 2016, pp. 65-66; See also Bosco NTAGANDA, T-222-ENG-ET-
WT, 11 July 2017, p. 7.
183 P-0017, T-58-Red-ENG-CT-WT, 28 January 2016, p. 37.
184 P-0963, T-78-CONF-ENG-ET, 11 April 2016, p. 78.
185 P-0016, DRC-OTP-0126-0422-R01, para. 76.
186 DRC-OTP-0017-0025.
187 P-0016, DRC-OTP-0126-0422-R01, para. 78.
188 P-0016, DRC-OTP-0126-0422-R01, para. 78.
189 DRC-OTP-0016-0042. LINGANGA was, in December 2003, promoted to the G-3 position. See DRC-
OTP-0016-0131.
190 DRC-OTP-0017-0025.
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military hierarchy, but that the one wielding ultimate control over the lower ranks,

troops, and subordinated individuals with regard to the operations on the ground

was the de facto leader, Bosco NTAGANDA, rather than the de jure Chief of General

Staff, KISEMBO.

VII. SUBMISSIONS ON FACTUAL CIRCUMSTANCES OF

THE CRIMES

122. Among the victims the Chamber has authorised to participate in the

proceedings, there are 41 direct and indirect victims of sexual violence,191 1083

victims of murder committed of their close relatives, in some cases, almost entire

families; 1202 victims have had their property pillaged, and 910 had their houses,

businesses or both burnt down or otherwise destroyed. A total of 423 victims were

forcibly displaced. A vast majority of them were subjected to these crimes on

persecutory grounds.

123. The Chamber has also heard the evidence of V1 who spoke about his torture

at the hands of the Accused’s subordinates192 which, the Legal Representative

submits, constitutes an act of persecution.

124. Through the following description of the events giving rise to the crimes that

victimised his clients, the Legal Representative seeks to highlight aspects of the

compelling evidence that, in his submission, inevitably leads to the conclusion that

the Accused is criminally responsible for these acts.

191 39 victims being direct or indirect victims of rape; 2 victims being victims of sexual slavery.
192 V1, T-201-Red-ENG-WT, 10 April 2017, pp. 9, 10-13, 19, and T-201-CONF-ENG-ET, 10 April 2017,
pp. 59-61, 71, 79-80; DRC-PCV-0001-0079.
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A. CONTEXTUAL ELEMENTS – CRIMES AGAINST HUMANITY

1. WIDESPREAD OR SYSTEMATIC ATTACKS

125. The Chamber heard evidence of murder, pillage, rape, forced displacement,

and sexual slavery in various towns and villages. The evidence clearly shows a

repeated pattern and thus leaves no doubt that there was a systematic, deliberate

attack that was carried out against the – mainly Lendu – population by UPC forces

throughout the Ituri region. The Chamber, for instance, heard about attacks in

Songolo and Komanda after the ousting of governor LOMPONDO from Bunia on

9 August 2002.193

126. These attacks, although not part of the ‘First and Second Attacks’ charged by

the Prosecution, were carried out during the temporal scope delimiting the UDCC194

and are therefore significant in demonstrating the widespread or systematic

character of the attacks against the civilian population as a whole throughout this

period. In fact, when LOMPONDO was ousted in August 2002, the UPC also drove

the Lendu out of Bunia and many Lendu fled to other, surrounding villages,

including Kobu,195 where they were ultimately attacked again.

127. P-0888 testified that during the attack in which he participated in Songolo – a

village located on the Bunia road towards Komanda, close to Nyankunde196 – the

soldiers removed any item of value from the straw houses before torching them as

ordered by their commanders.197 They looted vehicles, radios, TV sets, cameras, and

other items they would recover from the houses and handed them over to their

commanders.198 They also broke into shops and took all the merchandise which they

193 DRC-OTP-0074-0422, p. 0074-0440; Agreed Fact 54.
194 UDCC, paras. 43-52. See also idem, para. 53a.
195 P-0301, T-149-Red-ENG-WT, 7 October 2016, p. 27; P-0918, T-155-CONF-ENG-ET,
10 November 2016, p. 79; Agreed Fact 54.
196 P-0898, T-154-CONF-ENG-ET, 9 November 2015, p. 27; DRC-OTP-2106-0044.
197 P-0888, T-105-Red-ENG-WT, 20 June 2016, p. 46 and T-105-CONF-ENG-ET, 20 June 2016, p. 57.
198 P-0888, T-105-Red-ENG-WT, 20 June 2016, p. 58 and T-105-CONF-ENG-ET, 20 June 2016, p. 83.
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likewise handed over to their commanders, except for some of the clothing they

pillaged and kept for themselves.199

128. This attack took place somewhere around the end of August 2002200 and many

people were killed during this operation, including women, children, and old

people.201 According to P-0888, there were young children of about five or six years

old among those who were killed and even babies who could not yet walk.202

129. Some people were killed while they fled, whereas others were killed in their

homes.203 P-0888 testified that their commanders instructed them to go from house to

house and kill those they found inside “because ‘Commander BOSCO’ gave the order”.204

P-0888 stated that rocket launchers and mortars were used during the Sangolo

operation [REDACTED].205

130. NTAGANDA himself told the Judges that he was the commander directing

the attack on Komanda.206 NTAGANDA was stationed in Irumu, while commanders

KYALIGONZA and SAFARI were in charge of carrying out the attack.207 SAFARI

was actually injured by shrapnel during this attack.208 Commanders BAGONZA and

KASANGAKI209 were also reported to have been involved in the attack.210

131. During the attack, the commanders explained to their troops that the houses

they were to torch and the property they were to loot belonged to the enemy and,

199 P-0888, T-105-Red-ENG-WT, 20 June 2016, p. 58.
200 P-0190, T-97-Red-ENG-WT, 7 June 2016, p. 33.
201 P-0888, T-105-CONF-ENG-CT, 20 June 2016, pp. 47, 54; P-0907, T-89-CONF-ENG-ET, 25 April 2016,
p. 42.
202 P-0888, T-105-CONF-ENG-CT, 20 June 2016, p. 54.
203 P-0907, T-89-CONF-ENG-CT, 25 April 2016, p. 42.
204 P-0888, T-105-CONF-ENG-CT, 20 June 2016, p. 56. See also P-0907, T-89-CONF-ENG-CT,
25 April 2016, p. 43.
205 P-0888, T-105-CONF-ENG-ET, 20 June 2016, p. 61.
206 Bosco NTAGANDA, T-213-CONF-ENG-CT, 27 June 2017, p. 13.
207 P-0907, T-89-CONF-ENG-CT, 25 April 2016, pp. 36, 46, 79.
208 P-0907, T-89-CONF-ENG-CT, 25 April 2016, p. 46.
209 DRC-OTP-0137-0711 and P-901, T-27-Red-ENG-WT, 17 September 2015, p. 46.
210 P-0012, DRC-OTP-0105-0085, para. 346.
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therefore, had to be destroyed.211 Sometimes, they would set the houses alight, so that

the enemy would come out of the house and they could shoot them as they emerged

from the burning house.212 P-0907 also saw a soldier called BASARA, [REDACTED],

rape a woman whom he found inside one of the houses he was searching in

Komanda.213

132. BASARA also shot and killed another woman whom he found in a different

house because she refused to come with him.214 Another soldier, a certain

NDOMBOLO, raped and killed several women he found in a house, because

someone told him that they were ‘the wives of soldiers’.215

133. These women, children, and elderly were civilians and they were killed for the

simple reason that they belonged to the Lendu tribe216 because every Lendu,

irrespective of age or gender, was regarded as ‘the enemy’.217

134. Commander KASANGAKI was present and participating in the house

searches during which civilians were raped and killed, and so was commander

SAFARI.218 Commander BAGONZA was put in charge of the ratissage operations

after the main attack,219 despite his reputation of killing and raping which was well-

known within the UPC.220 It was NTAGANDA who appointed him for that task.221

211 P-0888, T-105-Red-ENG-WT, 20 June 2016, p. 58.
212 P-0907, T-89-CONF-ENG-CT, 25 April 2016, pp. 48-49.
213 P-0907, T-89-CONF-ENG-CT, 25 April 2016, p. 42.
214 P-0907, T-89-CONF-ENG-CT, 25 April 2016, pp. 42-43.
215 P-0907, T-89-CONF-ENG-CT, 25 April 2016, pp. 45-46.
216 P-0888, T-105-CONF-ENG-CT, 20 June 2016, pp. 51, 61.
217 P-0012, DRC-OTP-0105-0085, para. 347.
218 [REDACTED]
219 P-0190, T-96-CONF-ENG-ET, 6 June 2016, p. 92.
220 P-0016, DRC-OTP-0126-0422-R01, paras. 210-214.
221 P-0190-T-96-CONF-ENG-ET, 7 June 2016, p. 92.
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135. Moreover, the Chamber heard that commanders gave no specific instructions

on the battlefield as regarded the treatment of civilians,222 and that even rocket

launchers were used during the attack on this village.223

136. The Defence sought to demonstrate that the operations in Komanda and

Songolo were legitimate military operations224 and that no one was hurt as the

civilians had allegedly already fled before the UPC troops even reached the village. It

sought to convince the Chamber that no houses were burnt down, and no belongings

were pillaged by the UPC troops.

137. The Accused claimed that looting and destruction of civilian dwellings was

carried out by APC troops rather than UPC soldiers.225 He also claimed that killings

would have been committed by Lendu combatants.226 Not only is this version of

events speculative and contrary to the credible account of P-0888, but the Accused

further contradicted himself when he also claimed that belongings that had been

taken by his soldiers were burnt so as to serve as an example to other soldiers not to

engage in pillaging.227 None of this evidence and alternative versions of events is

convincing or capable of casting doubt upon P-0888’s and P-0907’s respective

versions. If anything, the evidence adduced by the Defence supports the fact that

NTAGANDA’s subordinated commanders were present and giving direct

instructions to their soldiers during the attacks, including on the selection of targets228

and that NTAGANDA was the commander directing the overall attack.229

138. Just as they did in Songolo, the UPC was attacking numerous villages along

the Komanda road in an attempt to reach Beni.230 In Komanda alone, approximately

222 D-0017, T-252-CONF-ENG-ET, 27 November 2017, pp. 61-62.
223 P-0888, T-105-CONF-ENG-ET, 20 June 2016, p. 18.
224 See e.g. Bosco NTAGANDA, T-215-ENG-ET-WT, 29 June 2017, p. 78.
225 Bosco NTAGANDA, T-213-CONF-ENG-CT, 27 June 2017, p. 17.
226 Bosco NTAGANDA, T-213-CONF-ENG-CT, 27 June 2017, p. 17.
227 Bosco NTAGANDA, T-213-CONF-ENG-CT, 27 June 2017, pp. 13, 16.
228 See e.g. D-0017, T-252-CONF-ENG-ET, 27 November 2017, pp. 60-61.
229 Bosco NTAGANDA, T-213-CONF-ENG-CT, 27 June 2017, p. 13.
230 Sonia Bakar, T-192-Red-ENG-WT, 6 February 2017, pp. 37-38.
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50 people were killed.231 Other than killings, many abductions and rapes were

reported in the villages along the Komanda road, with the highest number of rapes

having been committed in Mambasa.232

139. The Komanda attack took place around the end of October, beginning of

November 2002, [REDACTED] commander SAFARI was injured during this attack in

November 2002.233 At the time, SAFARI was the commander in charge of operations

in sector ‘East’.234 According to the Accused, the Zumbe and Komanda operations

were carried out in October 2002.235

140. During one of the various attacks along the Komanda road, NTAGANDA

himself used artillery equipment; he testified about firing a 60mm shell from a

mortar at “the enemy” when he in fact could not even see where it was landing.236 He

stated that he fired it, not “know[ing] what the consequences were”.237

141. The Judges have further heard accounts of UPC soldiers raping and killing

civilians on their way through other Iturian villages. For instance, the UPC attacked

Zumbe in October 2002, where it laid anti-personnel mines and “destroy[ed]

everything”.238 The soldiers were to “strike hard” and “show no mercy”.239 Rather than

specific rules of engagement, the soldiers were simply told that they “would find the

enemy there” and all people in Zumbe were effectively considered their enemies.240

They were not meant to spare anything, anything at all.241

231 Sonia Bakar, T-192-Red-ENG-WT, 6 February 2017, p. 38.
232 Sonia Bakar, T-192-Red-ENG-WT, 6 February 2017, p. 38.
233 [REDACTED]
234 DRC-OTP-0017-0025.
235 Bosco NTAGANDA, T-215-CONF-ENG-ET, 29 June 2017, p. 78.
236 Bosco NTAGANDA, T-219-Red-ENG WT, 6 July 2017, p. 38.
237 Bosco NTAGANDA, T-219-Red-ENG WT, 6 July 2017, pp. 37-38.
238 P-0907, T-89-CONF-ENG-CT, 25 April 2016, pp. 73-74.
239 P-0907, T-89-CONF-ENG-CT, 25 April 2016, p. 73.
240 P-0907, T-89-CONF-ENG-CT, 25 April 2016, p. 73.
241 P-0907, T-89-CONF-ENG-CT, 25 April 2016, p. 74.
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142. At no time did the UPC commanders give instructions about how Lendu

civilians should be treated.242 They simply told their troops that “When you go into

battle, don’t spare the enemy, you must hit them, strike them and loot.”243

143. In the villages of Sayo and Nzebi, the UPC soldiers broke in the doors and

windows of houses.244 Nzebi, for instance, was known to be a village inhabited

mainly by the Lendu tribe.245

144. Other neighbouring villages were being attacked in the same way, namely

Bambu, and Nyangaray which are villages situated in the close vicinity of Sayo;246

villages that were known to be “Lendu villages”.247

145. P-0815 testified that, after he had fled his home village of Sayo in late

November 2002 because of the attacks, he later on found himself in the village of

Mahagi where he witnessed the ‘Hema soldiers’ taking away virtually all the

property they came across, including money and cattle.248

146. P-0815 heard that the soldiers, apart from pillaging, also committed rapes in

the village and took young girls as forced ‘wives’.249 His daughter was among those

who were raped by soldiers.250 Three young girls aged 14, 15, and 16 were abducted

in the market and forcibly taken to the military camp.251 The commander who

eventually released them for a ransom paid by their relatives initially refused to let

242 P-0017, T-59-CONF-ENG-ET, 29 January 2016, p. 63.
243 P-0010, T-47-CONF-ENG-CT, 11 November 2015, p. 15.
244 [REDACTED]
245 P-0768, T-33-CONF-ENG-ET, 19 October 2015, pp. 51-52.
246 P-0800, T-68-CONF-ENG-ET, 16 February 2016, p. 45.
247 P-0800, T-68-CONF-ENG-ET, 16 February 2016, p. 45.
248 P-0815, T-76-CONF-ENG-ET, 4 April 2016, pp. 36-37 and T-77-Red-ENG-WT, 5 April 2016, pp. 17-
18.
249 P-0815, T-76-Red-ENG-WT, 4 April 2016, p. 37; T-76-CONF-ENG-CT, 4 April 2016, pp 42-43, 51 and
T-77-CONF-ENG-ET, 5 April 2016, p. 46.
250 P-0815, T-76-CONF-ENG-CT, 4 April 2016, pp. 41-42.
251 P-0815, T-76-CONF-ENG-ET, 4 April 2016, pp. 37, 42-43, 51 and T-77-CONF-ENG-ET, 5 April 2016,
pp. 41-46.
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them go, claiming that he had just “married them off”.252 The girls were only 14, 15,

and 16 years-old.253

147. V2 testified that, fleeing Mongbwalu to Beba via Pluto, she and others came

across a soldier who had decapitated a young man.254 The soldier claimed the man

had been a Lendu, and he took the head and put it on a knife and started to brandish

the head in the air, saying: “This is a Lendu!”255 One of the other soldiers said:

“Kadogo, kadogo, come, bring this head and we’re going to burn it”.256 The kadogo then

took the head and put it in the fire.257

148. Later that day, the soldiers arrested several people, including V2, separating

women and men.258 The women were to sit on one side and the men on the other.259

They did not tell them why they were being arrested.260 Three soldiers came and took

V2 and her child; they took her to the bush and told her to lie down.261 When he

refused and resisted, another soldier took away her child and she was hit

[REDACTED] with a rifle butt which caused her [REDACTED].262

149. The soldiers forced her to the ground and then two of them raped her by

penetrating her vagina, taking turns.263 A third soldier was holding her [REDACTED]

year-old child and the baby had just been left somewhere nearby while V2 was being

raped.264 When they finished raping her, the soldiers just left her there. Shortly

thereafter, V2 set out on the way to Lodjo, which was about twelve km from Beba.265

252 P-0815, T-76-CONF-ENG-CT, 4 April 2016, pp. 43, 45 and T-77-CONF-ENG-CT, 5 April 2016, p. 41.
253 P-0815, T-76-CONF-ENG-CT, 4 April 2016, p. 44 and T-77-CONF-ENG-CT, 5 April 2016, pp. 32-33.
254 V2, T-202-Red-ENG-WT, 11 April 2017, p. 17.
255 V2, T-202-Red-ENG-WT, 11 April 2017, p. 17.
256 V2, T-202-Red-ENG-WT, 11 April 2017, p. 18.
257 V2, T-202-Red-ENG-WT, 11 April 2017, p. 18.
258 V2, T-202-Red-ENG-WT, 11 April 2017, pp. 18, 22, 24.
259 V2, T-202-Red-ENG-WT, 11 April 2017, p. 18.
260 V2, T-202-Red-ENG-WT, 11 April 2017, p. 24.
261 V2, T-202-Red-ENG-WT, 11 April 2017, p. 18.
262 V2, T-202, Red-ENG WT, 11 April 2017, p. 18.
263 V2, T-202-Red-ENG-WT, 11 April 2017, pp. 18, 26.
264 V2, T-202-Red-ENG-WT, 11 April 2017, p. 26.
265 V2, T-202-Red-ENG-WT, 11 April 2017, p. 28.
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150. When she arrived in [REDACTED], she met [REDACTED], a man who hailed

from Mongbwalu and whom she had previously met in [REDACTED] when she and

her husband had fled.266 [REDACTED] had been in the group of men that was

separated from the women in [REDACTED].267 He told V2 and the other women who

had made it to [REDACTED] that he had managed to escape whereas all the others –

those who refused to join the army – had been “eliminated”.268 According to what

[REDACTED] told them, some of the men had accepted to join the army and those

were still alive.269 However, V2’s husband had been among the group of men who

had been killed.270

151. When Bambu was attacked by the UPC towards the end of the year 2002,271 P-

0113 gathered her children and fled together with [REDACTED].272 They fled in the

direction of Sangi.273 However, as the situation remained unstable they continued on

to Ngabulo.274 But even in Sangi and Ngabulo the UPC came “looking for villagers”.275

At the time, P-113’s [REDACTED] was only [REDACTED] old and P-0113 had to

carry [REDACTED] in her arms.276

152. V1 was arrested by UPC soldiers in Bambu towards the end of the year 2002.277

They stopped him on a road, arrested him, and beat him up.278 V1 stated that he was

arrested for the simple reason that he was a Lendu.279 The soldiers took him to the

military camp in [REDACTED] and beat him up again once they arrived there.280

266 V2, T-202-Red-ENG-WT, 11 April 2017, p. 28 and T-202-CONF-ENG-ET, 11 April 2017, p. 83.
267 V2, T-202-Red-ENG-WT, 11 April 2017, p. 28 and T-202-CONF-ENG-ET, 11 April 2017, p. 83.
268 V2, T-202-Red-ENG-WT, 11 April 2017, p. 28 and T-202-CONF-ENG-ET, 11 April 2017, p. 83.
269 V2, T-202-CONF-ENG-ET, 11 April 2017, p. 28.
270 V2, T-202-CONF-ENG-ET, 11 April 2017, pp. 29, 84.
271 P-0113, T-118-Red-ENG-WT, 11 July 2016, p. 13.
272 P-0113, T-118-CONF-ENG-CT, 11 July 2016, p. 16.
273 P-0113, T-118-Red-ENG-WT, 11 July 2016, p. 13.
274 P-0113, T-118-Red-ENG-WT, 11 July 2016, p. 13.
275 P-0113, T-118-Red-ENG-WT, 11 July 2016, p. 13 and T-118-CONF-ENG-ET, 11 July 2016, p. 18.
276 P-0113, T-118-CONF-ENG-CT, 11 July 2016, p. 17.
277 V1, T-201-Red-ENG-WT, 10 April 2017, p. 9.
278 V1, T-201-Red-ENG-WT, 10 April 2017, 10 April 2017, pp. 9-10.
279 V1, T-201-Red-ENG-WT, 10 April 2017, 10 April 2017, pp. 9-10.
280 V1, T-201-Red-ENG-WT, 10 April 2017, p. 10 and T-201-CONF-ENG-ET, 10 April 2017, p. 79.
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While they were beating him with batons and clubs, they were telling him that they

“[were] the masters of the Lendu”.281 The soldiers removed his clothing and poured

water over him before they beat him.282 He was also whipped from which he

sustained injuries.283 The soldiers who beat him were wearing fatigues and were

carrying rifles.284 He had injuries and severe pain in his “sides”.285 Thereafter, he was

put in a room in a building within the camp, which was not really a prison per se.286

V1 then realised how he had sustained injuries to his [REDACTED].287 To this day, he

bears scars, including one on his [REDACTED], and has difficulty walking stemming

from the injuries to his [REDACTED] he sustained at the time.288

153. V1 was held in [REDACTED] for four days during which time he was beaten

countless times and made to clean the latrines of the building barehanded.289 When

he finished cleaning the toilets, the soldiers took him back to the prison, and he did

not have any opportunity to wash himself.290 He was also forced to fetch water from

the well.291

154. P-0106, who had fled Kobu when “[t]he group of Bosco” attacked, managed to

escape from captivity after having been apprehended in the bush by UPC soldiers.292

He stated that the attackers followed the villagers into the bush where they arrested

people they came across.293 They would call out into the bush that people should

come out and that they wanted to enter into a dialogue with them.294

281 V1, T-201-Red-ENG-WT, 10 April 2017, p. 11.
282 V1, T-201-Red-ENG-WT, 10 April 2017, p. 11.
283 V1, T-201-Red-ENG-WT, 10 April 2017, p. 12.
284 V1, T-201-Red-ENG-WT, 10 April 2017, p. 13.
285 V1, T-201-Red-ENG-WT, 10 April 2017, pp. 13-15.
286 V1, T-201-CONF-ENG-ET, 10 April 2017, p. 80.
287 V1, T-201-Red-ENG-WT, 10 April 2017, p. 13.
288 V1, T-201-Red-ENG-WT, 10 April 2017, pp. 13, 38-39; DRC-PCV-0001-0079.
289 V1, T-201-Red-ENG-WT, 10 April 2017, p. 11 and T-201-CONF-ENG-ET, 10 April 2017, pp. 71, 79.
290 V1, T-201-Red-ENG-WT, 10 April 2017, p. 12.
291 V1, T-201-Red-ENG-WT, 10 April 2017, p. 11.
292 P-0106, T-44-Red-ENG-WT, 3 November 2015, pp. 27-28, 41.
293 P-0106, T-44-Red-ENG-WT, 3 November 2015, p. 28.
294 P-0106, T-44-Red-ENG-WT, 3 November 2015, p. 31.
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155. P-0106 was warned by some people with whom he found himself in the bush

that the Hema had done exactly that in Limani and that the population who followed

their call to come out of the bush was subsequently killed.295 After he managed to

free himself and continue his flight, P-0106 reached the village of [REDACTED]

where he found his [REDACTED] killed in the latter’s house.296 [REDACTED] had

been shot in the back.297 P-0792, a Lendu inhabitant of [REDACTED],298 also testified

that he fled his village during the attacks in November and was forced to hide out in

the surrounding bush until about March 2003.299

156. The UPC soldiers also set up roadblocks at which they would stop and arrest

women to rape them there or take them back to their camps to make them “their

wives”, which besides rape also meant that “that woman would be forced to live with that

particular soldier” in a camp.300 One such roadblock, for instance, existed in a place

called Kosovo near Iga Barrière.301

157. As early as 6 November 2002, the UPC leadership received internal situation

reports alerting it to crimes being committed against the civilian population.302 These

reported infractions included torture, rape, and pillage in places such as Mabanga,

Barrière, Lipri, and Fataki, as well as pillage of ‘war booty’ committed particularly by

the leadership ranks.303

158. UPC commanders were also aware of rapes being committed by other

commanders and soldiers. [REDACTED] credibly recounted to the Chamber how

Commander JERÔME had received a complaint from a civilian woman in

295 P-0106 T-44-Red-ENG-WT, 3 November 2015, p. 31.
296 P-0106, T-44-Red-ENG-WT, 3 November 2015, pp. 42-43.
297 P-0106, T-44-Red-ENG-WT, 3 November 2015, p. 43.
298 P-0792, T-150-CONF-ENG-ET, 10 October 2016, p. 43.
299 P-0792, T-150-CONF-ENG-ET, 10 October 2016, p. 46, 48.
300 P-0758, T-161-CONF-ENG-ET, 21 November 2016, p. 22.
301 P-0758, T-161-CONF-ENG-ET, 21 November 2016, p. 22.
302 DRC-OTP-0109-0136, pp. 1, 4.
303 DRC-OTP-0109-0136, p. 5.
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[REDACTED] that she had been raped by Commander MANU.304 The only way in

which Commander JERÔME reacted was by telling her that “he could pay for her

medical expenses” and that he would speak to Commander MANU “about the

matter”.305 P-0758 also testified that the rape and sexual slavery of civilian women

“didn’t mean anything” to the high-ranking officers, because they were themselves

raping women and girls.306

a. Conclusion

159. The testimony of the witnesses who spoke about these various attacks and

crimes referred to in this section clearly attests to a certain modus operandi, a

systematic way of attacking and victimising the population in these Lendu and non-

Hema inhabited villages. It is within this context that the UPC troops carried out the

two larger operations the Prosecution has charged as the ‘First and Second Attacks’.

304 [REDACTED]
305 [REDACTED]
306 P-0758, T-161-CONF-ENG-ET, 21 November 2016, p. 8.
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B. CONTEXTUAL ELEMENTS – WAR CRIMES

160. The Chamber has heard evidence on the protracted and on-going conflict

between the Hema and Lendu ethnicities, which intensified in 1999 and onwards.307

It has further been presented with evidence that armed groups, such as the APC,

FNI, FRPI – on the Lendu side – and the UPC/FPLC on the Hema side were involved

in this conflict on opposing sides and clashed during the period up to December

2003.308 It has also heard evidence of the Accused himself, to the effect that he was

aware of the armed conflict of a non-international character taking place in Ituri

between August 2002 and December 2003.309

161. It is in this context, that war crimes were committed against the civilian

population by troops under the overall command and control of the Accused.310

307 See e.g. DRC-OTP-0185-0879, p. 0185-0880; P-0005, T-183-Red-ENG-WT, 19 January 2017, p. 28; P-
0901, T-27-Red-ENG-WT, 17 September 2015, p. 25; D-0038, T-249-CONF-ENG-CT, 17 October 2017,
p. 14; Zawadi BAHATI, T-245-CONF-ENG-CT, 15 September 2017, p. 21; DRC-OTP-2078-0458; DRC-
OTP-2078-0551, paras. 1-2; DRC-OTP-0065-0148; P-0805, T-25bis-CONF-ENG-CT, 15 September 2015,
p. 11; Roberto GARRETÓN, T-32-Red-ENG-WT, p. 89; P-0245, T-141-CONF-ENG-ET,
27 September 2016, p. 29; P-0918, T-155-CONF-ENG-ET, 10 November 2016, p. 78; DRC-OTP-0074-
0628, pp. 0074-0639, 0074-0657, 0074-0659; DRC-OTP-2078-0393, para. 15.
308 DRC-OTP-0074-0422, pp. 0074-0468 to 0074-0470; DRC-OTP-2082-2127; DRC-OTP-0065-0148, p. 2,
DRC-OTP-2102-3966 (middle message). See also P-0017, T-58-Red-ENG-CT-WT, 28 January 2016,
pp. 18-19; P-0907, T-91-Red-ENG-WT, 28 April 2016, pp. 29-30; P-0109, T-96-Red-ENG-WT,
6 June 2016, pp. 46-47; P-0790, T-56-Red-ENG-WT, 21 January 2016, pp. 31-32; P-0010, T-46-Red-ENG-
WT, pp. 29-30; P-0792, T-150-CONF-ENG-ET, 10 October 2016, p. 44; P-0190, T-97-CONF-ENG-CT,
7 June 2016, p. 11.
309 Bosco NTAGANDA, T-211-CONF-ENG-ET, 15 June 2017, pp. 40-43, 45; T-219-Red-ENG-WT,
6 July 2017, p. 31; T-235-Red-ENG-CT-WT, 4 September 2017, pp. 71-72; T-238-Red-ENG-CT2,
6 September 2017, p. 3.
310 See infra, section IX.
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A. FIRST ATTACK

1. MONGBWALU

162. Mongbwalu is a town located in the Banyali-Kilo collectivité.311 In 2002, there

was a significant number of Lendu living in and around Mongbwalu.312 Among the

population, there were some armed men who defended the town under the Lendu

commander KUNG FU.313 However, there was no Lendu military camp as such in

Mongbwalu.314 In fact, in late November 2002, when the UPC soldiers took over

Mongbwalu, there were no more Lendu combatants in the area and the only Lendu

left in town were Lendu civilians.315

163. The city is and was of significant strategic importance within the Ituri region

for reasons of infrastructure, gold mining, and richness in precious stones and

minerals.316 For the latter reason, it also came to be largely populated by Lendu, the

majority of whom were working in the Kilo-Moto mines.317 Lulu and Nyali were also

involved in the mining and some of them lived and worked in Mongbwalu.318

164. The UPC sought to take control of Mongbwalu in order to regain the mining

region and to cut the Lendu off from supply.319 Their objective in attacking

Mongbwalu was to drive out the Lendu or to “eliminate all of them, loot their

possessions, their various goods, possessions, financial means, [and] occupy their houses”.320

311 Agreed Fact 6; DRC-OTP-2076-0211.
312 P-0039, DRC-OTP-2062-0244-R02, para. 10.
313 P-0039, DRC-OTP-0104-0015-R03, paras. 18-19.
314 P-0039, DRC-OTP-0104-0015-R03, paras. 18-19 and DRC-OTP-2062-0244-R02, para. 14-16.
315 P-0768, T-33-Red-ENG-WT, 19 October 2015, p. 43.
316 P-0190, T-97-CONF-ENG-CT, 7 June 2016, p. 16-17; P-0017, T-58-Red-ENG-CT-WT, 28 January 2016,
p. 55; P-0039, DRC-OTP-0104-1500-R03, para. 15; P-0768, T-33-CONF-ENG-CT, 19 October 2015, p. 36;
P-0055, T-70-ENG-CONF-ET, 23 February 2016, p. 99; P-0016, DRC-OTP-0126-0422-R01, paras. 119,
121; P-0877, DRC-OTP-2069-2086-R03, para. 10; Bosco NTAGANDA, T-216-ENG-ET-CT-WT,
30 June 2017, p. 47.
317 P-0768, T-33-CONF-ENG-CT, 19 October 2015, p. 45.
318 P-0768, T-33-CONF-ENG-CT, 19 October 2015, p. 45.
319 P-0963, T-78-CONF-ENG-ET, 11 April 2016, p. 71.
320 P-0963, T-78 CONF-ENG-ET, 11 April 2016, p. 73.
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The troops were instructed to kill those they encountered, because “[a]nybody that

[they] would find there would be considered as the enemy because all [their] relatives had

already left that town. […] There was nothing else to do but to kill them.”321 NTAGANDA

and SALUMU gave their troops instructions prior to the attack, wherein they

explained that the city had to be captured, and the Lendu driven out.322 The enemy

was not to be spared; they were to be struck and their property to be looted.323 An

entire brigade of soldiers was briefed to this effect in Mabanga prior to the attack.324

165. After a first failed attempt to capture the town,325 the UPC attacked

Mongbwalu for a second time in November or December 2002,326 about two weeks

after the failed attempt.327 The village of Dhego was the meeting point for the soldiers

before the Mongbwalu attack.328 There were at least 500 UPC soldiers who attacked

from the direction of Dhego alone.329

166. Commander SALUMU’s brigade reached Mongwbalu via Dala330 and Lalu and

attacked the town from the airport side331 in accordance with NTAGANDA’s order.332

JERÔME KAKWAVU’s brigade was supposed to join from another direction.333 After

321 P-0898, T-154-CONF-ENG-ET, 9 November 2016, pp. 10-11.
322 P-0963, T-78-CONF-ENG-ET, 11 April 2016, pp. 70, 75; P-0907, T-89-CONF-ENG-ET, 25 April 2016,
pp. 79-80. See also P-0017, T.58-Red-ENG-CT-WT, 28 January 2016, p. 54.
323 P-0010-T-47-Red2-ENG-WT, 11 November 2015, pp. 10, 15.
324 [REDACTED]
325 P-0907, T-89-CONF-ENG-CT, 25 April 2016, p. 84. See also P-0850, DRC-OTP-2067-1825, para. 14.
326 P-0887, T-93-CONF-ENG-CT, 2 May 2016, p. 9; P-0877, DRC-OTP-2069-2086, para. 10; P-0850, DRC-
OTP-2067-1825, para. 9; V2, T-202-CONF-ENG-ET, 11 April 2017, pp. 13-14; P-0039, DRC-OTP-0104-
0015-R03, para. 21; P-0805, T-25-CONF-ENG-CT, 15 September 2015, p. 31.
327 P-0850, DRC-OTP-2067-1825, paras. 14, 31; P-0907, T-89-CONF-ENG-ET, 25 April 2016, p. 84; DRC-
OTP-2081-0507, p. 0574.
328 D-0251, T-260-CONF-ENG-CT, 7 December 2017, pp. 26-27.
329 D-0251, T-260-CONF-ENG-CT, 7 December 2017, p. 64.
330 P-0017, T-58-CONF-ENG-CT, 28 January 2016, p. 59 and T-61-CONF-ENG-ET, 2 February 2016,
p. 44.
331 P-0898, T-154-CONF-ENG-ET, 9 November 2016, p. 12; P-0017, T-61-CONF-ENG-ET,
2 February 2016, p. 23, 48-49; P-0963, T-78-CONF-ENG-ET, p. 72. See also P-0877, DRC-OTP-2069-
2086-R03, para. 10; DRC-OTP-2080-0239.
332 P-0963, T-78-CONF ENG-ET, 11 April 2016, pp. 70, 73, 77.
333 P-0963, T-78-CONF-ENG-ET, 11 April 2016, p. 73.
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surrounding the town, they took Mongbwalu from several fronts.334 It was around

10 a.m. when P-0850 started hearing gunfire in Mongbwalu coming from the

direction of Pluto.335 A lot of noise from heavy weapons could be heard336 as far as to

the village of Yedi.337

167. The attack lasted three days until Mongbwalu was successfully taken over.338

The first day of the attack was a Friday.339 Bosco NTAGANDA led the attack,

together with other commanders, including commanders JERÔME and SALUMU.340

NTAGANDA was in the so-called “advance team”.341 He was moving between the

frontline and the supporting artillery that was directly receiving orders to fire the

heavy weaponry.342 NTAGANDA personally gave orders for the B-12 to be used to

shell targets in Mongbwalu.343 KISEMBO only arrived after the town had been taken

over and was met at the airport by NTAGANDA and other commanders.344

168. The commanders, including SALUMU and AMÉRICAIN, did not give their

soldiers any special rules of engagement; they just told them that there were only

enemies in Mongbwalu and that they should strike them and not spare anyone.345

There were also civilian combatants who took part in the attack, looted property,

raped, and killed Lendu.346 These civilians were under the command of ROY NDIMA

334 P-0010, T-50-CONF-ENG-CT, 16 November 2015, p. 16; P-0963, T-78-CONF-ENG-ET, 11 April 2016,
p. 73.
335 P-0850, DRC-OTP-2067-1825, para. 31.
336 P-0039, DRC-OTP-0104-1500-R01, para. 21; P-0805, T-25bis-CONF-ENG-CT, 15 September 2015,
pp. 3-4.
337 [REDACTED]
338 P-0010, T-50-CONF-ENG-CT, 16 November 2015, pp. 15-16.
339 P-0039, DRC-OTP-0104-1500-R01, para. 21.
340 P-0898, T-154-CONF-ENG-ET, 9 November 2016, pp. 12-13; P-0963, T-78-CONF-ENG-ET,
11 April 2016, para. 74; P-0016, DRC-OTP-0126-0422-R01, para. 128. See also P-0907, T-89-CONF-ENG-
CT, 25 April 2016, p. 80.
341 P-0898, T-154-CONF-ENG-ET, 9 November 2016, p. 22.
342 [REDACTED]
343 [REDACTED]
344 P-0898, T-154-CONF-ENG-ET, 9 November 2016, p. 22.
345 P-0907, T-89-CONF-ENG-ET, 25 April 2016, p. 80 and T-90-CONF-ENG-ET, 26 April 2016, p. 8.
346 P-0898, T-154-CONF-ENG-ET, 9 November 2016, p. 13.
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CHRIST (a.k.a commander ROY),347 and had been briefed in Dala prior to the

launching of the attack.348 They effectively operated as the rearward base of the UPC

army and also carried items for the troops.349 Commander ROY was directly

subordinate to NTAGANDA.350 He was a trader from Bambu mine who had been in

the Mabanga self-defence committee and “was able to supply people to help the army”,

namely the UPC.351 These combatants would generally not fight; rather, they would

follow the troops to loot and destroy.352 It was NTAGANDA himself who told P-0055

that civilians were mobilised for this purpose.353

169. Contrary to the assertions of the Accused,354 civilians were present in

Mongbwalu when his troops attacked.355 Many Lendu, Nande, and Lese only took

flight during the UPC attack.356 NTAGANDA even filmed civilians fleeing on the

road and into the bush, as well as two dead women in pagna lying on the road and

two men having been captured.357 P-0039 also recounted how he saw the population

fleeing when he and his family took flight on the first day of the attack.358 As he fled,

P-0039 could hear the noise of artillery weapons.359

170. On the first day, the UPC captured the airport.360 It was on 21 November 2002

that, [REDACTED].

347 P-0898, T-154-CONF-ENG-ET, 9 November 2016, p. 14; P-0017, T-59-Red-ENG-WT, 29 January 2016,
p. 12; P-0907, T-89-CONF-ENG-ET, 25 April 2016, p. 80.
348 P-0898, T-154-CONF-ENG-ET, 9 November 2016, p. 35.
349 P-0017, T-59-CONF-ENG-CT, 29 January 2016, p. 12. See also infra, section IX.
350 P-0898, T-154-CONF-ENG-ET, 9 November 2016, pp. 35-36.
351 P-0017, T-59-CONF-ENG-CT, 29 January 2016, p. 12.
352 P-0055, T-71-CONF-ENG-CT, 24 February 2016, p. 47.
353 P-0055, T-71-CONF-ENG-CT, 24 February 2016, p. 49.
354 Bosco NTAGANDA, T-213-CONF-ENG-CT, 27 June 2017, p. 15.
355 P-0859, T-51-CONF-ENG-ET, 17 November 2015, p. 19; P-0850, DRC-OTP-2067-1825, para. 30; V2,
T-202-Red-ENG-WT, 11 April 2017, pp. 13-14, 18, 31; D-0251, T-260-ENG-ET, 7 December 2017, p. 32.
356 P-0805, T-25bis-CONF-ENG-CT, 15 September 2015, p. 3.
357 P 0055, T-70-CONF-ENG-CT, pp. 95-97. Ntaganda testified that the French ARTEMIS force seised
his camcorder and tapes around September 2003. See Bosco NTAGANDA, T-217-Red-ENG-ET,
3 July 2017, p. 31.
358 P-0039, DRC-OTP-0104-0015-R01, paras. 20-22.
359 P-0039, DRC-OTP-0104-0015-R01, para. 22.
360 P-0963, T-78-CONF-ENG-ET, 11 April 2016, p. 75.
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171. There were about 300 armed soldiers at the airport and [REDACTED] could

see some crates of ammunition.361 He knew they were UPC soldiers, as they were

dressed in camouflage uniforms.362 The UPC ordered [REDACTED].363 They also

threatened [REDACTED] that if he [REDACTED], they would kill him.364 They then

pillaged everything [REDACTED]: money, gold, and goods.365 [REDACTED] had

[REDACTED] US Dollars on him which the soldiers took away.366

172. The soldiers ordered [REDACTED] to give their names and show their ID

cards and upon seeing their IDs, they separated [REDACTED], who were Lendu,

from the line.367 Both groups were then taken towards a row of buildings where the

soldier who appeared to be in charge ordered other soldiers to kill [REDACTED].368

173. [REDACTED] were ordered to strip down naked and their hands were tied

behind their backs with a military cord.369 Thereafter, soldiers carrying hammers took

them away, downhill towards the river [REDACTED] where [REDACTED] believed

they were beaten to death,370 as he could hear their cries from where he was.371 The

soldiers then escorted [REDACTED] group towards [REDACTED].372

174. On the second day of the attack, the UPC advanced into the centre of town.373

More troops arrived via Mbidjo and reinforced the soldiers that had already reached

Mongbwalu.374 They then proceeded towards Sayo,375 which they captured as well.376

361 [REDACTED]
362 [REDACTED]
363 [REDACTED]
364 [REDACTED]
365 [REDACTED]
366 [REDACTED]
367 [REDACTED]
368 [REDACTED]
369 [REDACTED]
370 [REDACTED]
371 [REDACTED]
372 [REDACTED]
373 P-0963, T-78-CONF-ENG-ET, 11 April 2016, p. 75.
374 P-0963, T-78-CONF-ENG-ET, 11 April 2016, p. 75.
375 See infra, Sayo.
376 P-0963, T-78-CONF-ENG-ET, 11 April 2016, p. 75.
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175. V2 stated that the soldiers would break into houses and kill people.377 The

soldiers V2 saw breaking into houses and killing people were wearing green and

black camouflage uniforms with rain boots (jambières) and were carrying rifles.378 This

was corroborated by P-0888, who was present during the attack and saw soldiers

breaking in doors of houses, bringing out the people who had been inside and killing

them.379 Other civilians died when fire was set to houses, burning them down with

people still inside.380

176. P-0888, P-0768, P-0190 saw Lendu civilians being killed by UPC soldiers and

stated that many civilians were killed during the Mongbwalu operation and many

dead bodies could be seen around the city.381 P-0017 saw bodies of dead men in

civilian attire along the road in Mongbwalu city centre.382 P-0888 believed many of

the dead bodies strewn around the city to be of Lendu ethnicity, which he based on

the fact that Lendu are in general small in stature and have distinctive features.383

Among the dead, P-0888 also saw women and children.384 V2 saw the dead bodies of

three men whom she believed to be civilians.385 P-0892 testified that she saw a group

of Hema civilians and soldiers kill a Lendu with an axe and a machete; she knew the

man to be a tailor.386

177. P-0886 testified that, when Mongbwalu airport was captured, many people

had gone to the parking lot in Mongbwalu and were killed there.387 He heard about

377 V2, T-202-Red-ENG-WT, 11 April 2017, p. 15.
378 V2, T-202-CONF-ENG-ET, 11 April 2017, pp. 14-15, 22.
379 P-0888, T-105-CONF-ENG-CT, 20 June 2016, p. 81.
380 P-0898, T-154-CONF-ENG-ET, 9 November 2016, p. 16.
381 P-0888, T-105-CONF-ENG-CT, 20 June 2016, p. 79; P-0768, T-33-Red-ENG-WT, 19 October 2015,
p. 44; P-0190, T-97-CONF-ENG-CT, 7 June 2016, pp. 8-9.
382 P-0017, T-58-CONF-ENG-CT, 28 January 2016, pp. 67-68.
383 P-0888, T-105-CONF-ENG-CT, 20 June 2016, pp. 79-80.
384 P-0888, T-105-CONF-ENG-CT, 20 June 2016, p. 80.
385 V2, T-202-Red-ENG-WT, 11 April 2017, p. 31.
386 P-0892, T-85-CONF-ENG-CT, 19 April 2017, pp. 13-14.
387 P-0886, T-37-CONF-ENG-ET, 23 October 2017, p. 7.
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those killings from a young girl who had helped him flee to the bush.388 The parking

lot was shelled and this is how all the people who had gathered there died.389 The

UPC attackers also killed people on the road between Mongbwalu and Sayo.390

178. The Chamber further heard the evidence of witness P-0963, according to

whom the UPC were [REDACTED] ordered to shoot at anything that moved,391

[REDACTED].392 These orders were given either orally and personally, or via the

radio communication system.393

179. Witness P-0859, a Lendu inhabitant of [REDACTED], also recounted for the

Chamber how his infant nephew was killed during the shelling of the residential

compound of his family.394

180. P-0010 testified that during the takeover of Mongbwalu the UPC employed a

B-10 missile launcher, the shoulder-borne G2, and the RPG, which is a missile

launcher that is mounted on a vehicle and was used by NTAGANDA personally.395

The only order given by Bosco NTAGANDA was: ”When you come across the enemy,

you must hit him”, the enemy being the Lendu.396

181. In the absence of any expert evidence on ballistics, including conventional and

barrelled weapons, the Legal Representative invites the Chamber to draw its own

conclusions on the use of artillery weapons in civilian areas within the context of all

the evidence presented in this case. In particular, the Chamber has heard from

soldiers operating light (60 mm) and medium mortars (80 mm), as well as the heavier

388 P-0886, T-37-CONF-ENG-ET, 23 October 2017, p. 7.
389 P-0886, T-37-CONF-ENG-ET, 23 October 2017, p. 7.
390 P-0886, T-37-CONF-ENG-ET, 23 October 2017, p. 7.
391 P-0963, T-78-CONF-ENG-ET, 11 April 2016, p. 81.
392 P-0963, T-77-CONF-ENG-CT 11 April 2016, p. 82.
393 P-0963, T-78-CONF-ENG-ET 11 April 2016, p. 83.
394 P-0859, T-51-CONF-ENG-CT, 17 November 2015, pp. 8-9, 16-17 and T-52-CONF-ENG-CT,
18 November 2015, p. 5.
395 P-0010, T-47-Red2-ENG-WT, 11 November 2015, p. 11.
396 P-0010, T-47-Red2-ENG-WT, 11 November 2015, p. 10.
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class 120/122 barrelled B-10 and B-12 during UPC operations.397 It has likewise heard

about the use of this equipment by the Accused himself.398

182. It is submitted that the evidence before the Chamber shows that the Accused

and his subordinates deliberately shelled civilians and civilian dwellings. At the very

minimum, the evidence is sufficient to show the reckless use of mortar fire in civilian

areas causing foreseeable civilian casualties. The Accused took no steps to prevent or

avoid such casualties.

183. On the third day of the fighting in Mongbwalu, NTAGANDA and his troops

went to the convent and arrested Lendu priest Bwanalungwa and three nuns.399

184. The Chamber also heard the evidence of [REDACTED] who testified about

[REDACTED] NTAGANDA questioning the priest at the Kilo-Moto apartments and

hitting him with a piece of wood during the questioning.400 NTAGANDA then left

the room and ordered his troops to take the priest behind the apartments.401

[REDACTED] NTAGANDA followed them; [REDACTED] a gunshot.402

[REDACTED] the priest lying on the ground and Bosco NTAGANDA “finishing him

off”.403 NTAGANDA then ordered his bodyguards to throw the body into the bush

just below the apartments where he was living.404

185. The next day, civilians “were asked” to bury him.405 NTAGANDA’s bodyguards

also beat and killed at least two other people they had taken prisoner and locked up

397 P-0963, T-78-CONF-ENG-ET, 11 April 2016, p. 77; Bosco NTAGANDA, T-217-Red-ENG-WT,
3 July 2017, pp. 48, 51-52.
398 P-0010, T-47-Red2-ENG-WT, 11 November 2015, p. 11; Bosco NTAGANDA, T-219-Red-ENG-WT,
6 July 2017, p. 37.
399 [REDACTED]
400 [REDACTED]
401 [REDACTED]
402 [REDACTED]
403 [REDACTED]
404 [REDACTED]
405 P-0768, T-33-CONF-ENG-CT, 19 October 2015, p. 56.
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at their camp on the suspicion that they were members of the APC.406 Bosco

NTAGANDA was not only present when these prisoners were beaten and killed, but

he himself came to get these prisoners and ordered them to be tied up prior to their

killing.407

186. There were other incidents of killings of prisoners taken during the

Mongbwalu attack. For instance, a Lendu woman suspected of being a chieftain

having practiced witchcraft and cannibalism was interrogated, tortured, and

eventually executed by commander SALUMU and ‘Bureau Two’, respectively.408

Before she was executed, her knees had been crushed and she had been left lying in

agony for a few hours.409

187. After the priest had been killed,410 the Lendu nuns remained locked up in the

‘apartments’.411 NTAGANDA ordered that they, too, be killed before he left.412

However, after NTAGANDA had ordered their execution, one of the soldiers freed

them instead.413 Nevertheless, before being freed the nuns were raped by

NTAGANDA’s bodyguards.414

188. Civilian women and girls, mainly Lendu but also those belonging to other

tribes perceived to cooperate with the Lendu, as well as Nyali girls were

systematically raped when the UPC took over Mongbwalu.415 P-0898, who

participated in the attack, testified that he heard that the women and girls who had

406 [REDACTED]
407 [REDACTED]
408 [REDACTED]
409 [REDACTED]
410 P-0190, T-97-CONF-ENG-CT, 7 June 2016, pp. 8-9.
411 [REDACTED]
412 [REDACTED]
413 [REDACTED]
414 [REDACTED]
415 P-0190, T-97-CONF-ENG-CT, 7 June 2016, pp. 8-9, 11.
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not managed to flee were being raped.416 He also heard about women being taken as

so-called ‘wives’.417

189. P-0017 also recounted how women were being taken back to the camp,

namely commander SALUMU’s camp.418 He saw two of them cooking and ‘looking

after SALUMU’s house’ during day time.419 However, there was also at least one

incident of a woman having been taken to a hut within a camp who was screaming

for help.420 When a soldier went to see what was going on and found an undressed

woman and a soldier who was only half-clothed in the hut with her, he told the

soldier in the hut to “quickly finish and let the person go”.421

190. The UPC soldiers systematically went from house to house to find women to

rape. P-0190 was told about the rapes of a woman in front of her daughter – who was

subsequently raped as well – by soldiers who had come to their house, killed the

lady’s husband and proclaimed that, since they “[had] already raped them, it [was] not

necessary to kill them”.422

191. [REDACTED] testified that in the aftermath of the UPC takeover of

Mongbwalu in November 2002, three armed UPC soldiers came to the house in

which she and other women had taken refuge with their children.423 The soldiers told

her that they needed her daughter to “do some work” for them, and took the

[REDACTED] year-old girl with them, as well as another, [REDACTED]-year old girl

and a young lady who had been staying in the same house.424

192. When [REDACTED]’s daughter returned after about three and a half hours,

she only fell to the ground, crying; she was covered in blood, pressing her skirt

416 P-0898, T-154-Red-ENG-WT, 9 November 2016, p. 16.
417 P-0898, T-154-Red-ENG-WT, 9 November 2016, pp. 16-17.
418 P-0017, T-59-CONF-ENG-CT, 29 January 2016, p. 32.
419 P-0017, T-59-CONF-ENG-CT, 29 January 2016, p. 32.
420 P-0017, T-59-CONF-ENG-CT, 29 January 2016, pp. 32-33.
421 P-0017, T-59-CONF-ENG-CT, 29 January 2016, p. 33.
422 P-0190, T-97-CONF-ENG-CT, 7 June 2016, p. 13.
423 [REDACTED]
424 [REDACTED]
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against her legs and said that she was in a lot of pain.425 [REDACTED]’s daughter

would not speak for more than a day and only when she began to speak the next

day, [REDACTED] found out that she had been raped by two soldiers in the house to

which she had been taken by them.426

193. The other, [REDACTED]-year old girl, also returned to the house, swollen “in

certain places”, and with a swollen face.427 She told [REDACTED], that she had been

taken to a house, was forced to enter a bedroom, and was beaten because she had

refused; she was then raped by two men.428

194. [REDACTED] testified that, after the takeover of Mongbwalu, soldiers in

camouflage uniforms carrying weapons came to her house at night and told her

[REDACTED] that they were looking for girls.429 Her [REDACTED] did not want to

let them in, told them that there were no girls, only children, but the soldiers entered

the house, went to look in the rooms and apprehended [REDACTED] and pushed

them through the door and told them to leave with them.430 Her [REDACTED]’s

pleading to leave them alone was to no avail.431 The soldiers – two in front and one

behind them – escorted the two girls to a building where they were told to eat, but

[REDACTED] refused.432

195. Shortly thereafter, two other soldiers in camouflage uniforms came to fetch

them, saying that commander [REDACTED] was waiting for them.433 [REDACTED]

was taken to another house where they brought her to a bedroom saying

“Commander [REDACTED] invites you”.434 When she came into the room she saw the

425 [REDACTED]
426 [REDACTED]
427 [REDACTED]
428 [REDACTED]
429 [REDACTED]
430 [REDACTED]
431 [REDACTED]
432 [REDACTED]
433 [REDACTED]
434 [REDACTED]
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commander on the bed.435 He was clothed only with his underwear and

[REDACTED] saw another soldier in a camouflage uniform sitting on a chair.436

Commander [REDACTED] told her to undress, which she refused to do, so the

commander ordered his men to undress her by force.437

196. [REDACTED] believed that the soldiers were speaking Kihema, as she could

not understand what they were saying.438 Two soldiers took off her skirt and

underwear and threw her on the bed.439 The commander then tried to penetrate her

with his finger and he said: “This girl is still a minor, she has not known a man” and he

then got on top of her and penetrated her vagina with his penis.440 [REDACTED]

started to scream and as she did the commander put a cloth over her mouth and

“continued to do whatever he wanted to do”.441

197. When he finished, one of the commander’s bodyguards got on top of her and

likewise penetrated her vagina and with his penis.442 Before the third soldier could do

the same, the soldiers let her leave the room to urinate. When the soldier

accompanying her with a torch saw that the urine that was coming out was blood, he

said “oh, this child is dead”.443 He told her to leave and that he would explain why she

fled.444 [REDACTED] then fled back home but the blood flow did not stop, as she had

sustained internal injuries to her vagina and other, external injuries.445 The injuries

took three months to heal.446

435 [REDACTED]
436 [REDACTED]
437 [REDACTED]
438 [REDACTED]
439 [REDACTED]
440 [REDACTED]
441 [REDACTED]
442 [REDACTED]
443 [REDACTED]
444 [REDACTED]
445 [REDACTED]
446 [REDACTED]
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198. P-0887 also testified about a [REDACTED] girl in Mongbwalu being raped by

soldiers in the aftermath of the November takeover by the UPC.447 One day when P-

0887 [REDACTED], she saw that the girl was being pushed and escorted away by an

armed soldier on the road.448 The soldier had entered the house and told that girl’s

father that the girl should come out of the house.449 P-0887 stated that one knew that

she had certainly been raped, because she only returned the next morning.450

According to P-0887, there were other victims of such rapes, namely girls from

neighbouring villages.451

199. According to P-0887, soldiers would come into town and “find […] women and

bring them back to where they were staying.”452 These women were civilian women and

when the soldiers came back to the camp with them they were armed and would

typically walk behind the women.453 Although P-0887 did not know what exactly

happened to the women, they were usually crying when they left.454 P-0887 was able

to observe that the soldiers would take the women to a house; the women would not

stay long, unless a soldier brought a woman in the evening in which case she would

stay overnight and leave the next morning.455

200. P-0010 testified that after the battle for Mongbwalu, NTAGANDA’s

bodyguards brought two civilian women to the airport where the troops were

staying and they showed them to NTAGANDA who told them: “Do your work”.456

She then saw them take the girls into a manyata (straw hut) and rape them.457 The

girls were killed afterwards.458 She saw several of NTAGANDA’s bodyguards rape

447 P-0887, T-93-Red-ENG-WT, 2 May 2016, p. 24.
448 P-0887, T-93-Red-ENG-WT, 2 May 2016, p. 25.
449 P-0887, T-93-Red-ENG-WT, 2 May 2016, p. 25.
450 P-0887, T-93-Red-ENG-WT, 2 May 2016, p. 25.
451 P-0887, T-93-Red-ENG-WT, 2 May 2016, p. 24.
452 P-0887, T-93-CONF-ENG-CT, 2 May 2016, p. 31.
453 P-0887, T-93-CONF-ENG-CT, 2 May 2016, p. 32
454 P-0887, T-93-CONF-ENG-CT, 2 May 2016, p. 32.
455 P-0887, T-93-CONF-ENG-CT, 2 May 2016, p. 32.
456 P-0010, T-47-Red2-ENG-WT, 11 November 2015, p. 16.
457 P-0010, T-47-Red2-ENG-WT, 11 November 2015, p. 16.
458 P-0010, T-47-Red2-ENG-WT, 11 November 2015, p. 16.
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these girls and also saw how the girls were shot.459 On another occasion, P-0010 saw

how twelve bodyguards [REDACTED] gang-raped two civilian women they came

across.460

201. While they were occupying Mongbwalu, the UPC also took a number of

Lendu and Nyali prisoners, some of whom they killed.461 Especially the Lendu,

“never came back”, such as the priest.462 Often, people were taken to the headquarters

at camp Goli, also known as the ‘apartments’, and put in a small room referred to as

‘Mabushu’.463 [REDACTED], P-0898 sometimes heard the shooting of guns from

behind the camp.464 Soldiers and civilian combatants alike would ‘target’465 the

prisoners behind the apartments.466 He would hear the soldiers who went behind the

camp say things like “they were cleaning up the dirt” and that they “need to clean up the

dirt”.467 P-0898 understood the term ‘dirt’ to be referring to persons of Lendu

ethnicity.468 There was even a slogan saying “a good Lendu is a dead Lendu”, meaning

that the Lendu were seen as ‘dirt’ and hence had to be exterminated.469 This slogan

was used by both soldiers and civilian combatants alike.470

202. When the UPC took over Mongbwalu they also ordered that the soldiers

pillage and gather anything they could find.471 Items of higher quality and value had

to be handed over to the commanders, otherwise the soldiers would get punished.472

459 P-0010, T-47-Red2-ENG-WT, 11 November 2015, p. 17.
460 P-0010, T-47-CONF-ENG-CT, 11 November 2015, p. 17. See also supra, para. 187.
461 P-0898, T-154-Red-ENG-WT, 9 November 2016, pp. 18-19.
462 P-0898, T-154-Red-ENG-WT, 9 November 2016, p. 19. See also supra, para. 184.
463 P-0898, T-154-CONF-ENG-ET, 9 November 2016, pp. 19-20.
464 P-0898, T-154-CONF-ENG-ET, 9 November 2016, p. 20.
465 It is submitted that the term ‘target’ is to be understood as the practice of public execution by firing
squad. See e.g. Bosco NTAGANDA, T-222-ENG-CT-WT, 11 July 2017, p. 61 and T-213-CONF-ENG-
CT, 27 June 2017, p. 87; DRC-OTP-2102-3854, p. 2102-3919; P-0963, T-80-CONF-ENG-ET, 13 April 2016,
pp. 89-90.
466 P-0898, T-154-CONF-ENG-ET, 9 November 2016, p. 20.
467 P-0898, T-154-CONF-ENG-ET, 9 November 2016, p. 21.
468 P-0898, T-154-CONF-ENG-ET, 9 November 2016, p. 21.
469 P-0898, T-154-CONF-ENG-ET, 9 November 2016, p. 21.
470 P-0898, T-154-CONF-ENG-ET, 9 November 2016, p. 21.
471 P-0888, T-105-CONF-ENG-CT, 20 June 2016, p. 77.
472 P-0888, T-105-CONF-ENG-CT, 20 June 2016, p. 82.
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According to P-0055, motorcycles, bicycles, and vehicles were looted from the local

inhabitants.473 Most of the time, the commanders or senior ranking officers were the

ones who kept the looted vehicles.474

203. P-0888 saw pillaged vehicles at NTAGANDA’s residence in Mongwbalu,475

and P-901 testified about later on seeing appliances such as TV sets and freezers at

NTAGANDA’s residence that had not been there previously.476 NTAGANDA’s and

SALUMU’s instructions included the looting of Lendu possessions, including food,

money, and occupation of their houses.477 P-0898 personally saw soldiers looting.478

NTAGANDA was also seen transporting pillaged goods originating from the

hospital in his vehicle.479 Likewise, commander SALUMU was seen bringing office

equipment to the camp in his vehicle.480

204. P-0892 testified that the day after the UPC had taken over Mongbwalu she

saw that soldiers were breaking in the doors of shops and taking out many things,

including TV sets and radios.481 After they would take bags of things out of the

shops, Hema civilians would go in and take whatever they wanted.482 She believed

these civilians to be Hema based on the language she heard them speak in.483

205. P-0892 also saw UPC soldiers taking away property from residential houses.484

When she eventually returned to her own home after having fled Mongbwalu

following the takeover, she found that her property had been taken away, including

473 P-0055, T-72-CONF-ENG-CT, 25 February 2016, p. 11.
474 P-0055, T-72-CONF-ENG-CT, 25 February 2016, p. 11.
475 P-0888, T-105-CONF-ENG-CT, 20 June 2016, p. 84.
476 P-0901, T-32-CONF-ENG-CT, 25 September 2015, p. 30.
477 P-0963, T-78-CONF-ENG-ET 11 April 2016, p. 73; P-0010, T-47-CONF-ENG-CT, 11 November 2015,
p. 13.
478 P-0898, T-155-Red-ENG-WT, 10 November 2016, p. 57.
479 P-0017, T-59-Red-ENG-WT, 29 January 2016, p. 19.
480 P-0017, T-59-Red-ENG-WT, 29 January 2016, p. 19.
481 P-0982, T-83-CONF-ENG-CT, 18 April 2016, pp. 36-38.
482 P-0982, T-83-CONF-ENG-CT, 18 April 2016, pp. 36-38.
483 P-0982, T-83-CONF-ENG-CT, 18 April 2016, pp. 36-38 and T-86-CONF-ENG-ET, 20 April 2016,
p. 17.
484 P-0892, T-83-CONF-ENG-CT, 18 April 2016, p. 42.
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beds, radio sets, clothes, and a suitcase.485 Even the iron sheets had been removed

from the roof of her house.486 P-0805 testified that he had his shop looted in

Mongbwalu; all items were removed from the premises.487 The soldiers also looted all

of P-0039’s belongings from his house in Mongbwalu.488

206. P-0898 testified that most of the looting was committed by the civilian

combatants under NDIMA CHRIST, who would loot anything they could find and

looted even more than the soldiers.489 It is submitted that both soldiers and civilian

combatants alike looted civilian property, and that, in any event, both were and acted

under the command of the Accused.

207. The UPC retained control of Mongbwalu until at least February 2003.490 The

Chamber heard the evidence of P-0892 who described the climate of insecurity

following the takeover in November that forced her to leave the town. In particular,

P-0892 testified that in the beginning, she only abandoned her house and went to

where she believed she could safely hide out with her [REDACTED] children, the

youngest being [REDACTED].491

208. However, after the attack and takeover, children and young girls started being

raped and the inhabitants who had not yet fled were profoundly affected by these

incidents.492 As her own daughter had been abducted and raped by members of the

UPC army who had come to her house,493 she testified that she ran out of courage to

stay in Mongbwalu once these rapes started occurring.494 As she saw others packing

485 P-0892, T-83-CONF-ENG-CT, 18 April 2016, p. 41 and T-86-ENG-CONF-ET, 20 April 2016, p. 7.
486 P-0892, T-83-CONF-ENG-CT, 18 April 2016, p. 41.
487 P-0805, T-26-CONF-ENG-CT, 16 September 2015, p. 30.
488 P-0039, DRC-OTP-2061-0244-R02, paras. 27.
489 P-0898, T-154-CONF-ENG-ET, 9 November 2016, p. 14 and T-155-Red-ENG-WT,
10 November 2016, p. 57.
490 Agreed Fact 81.
491 P-0892, T-83-CONF-ENG-CT, 18 April 2016, p. 19-21.
492 P-0892, T-86-CONF-ENG-ET, 20 April 2016, p. 5.
493 P-0892, T-83-CONF-ENG-CT, 18 April 2016, p. 45 and T-85-ENG-CONF-ET, 19 April 2016, pp. 5-8.
494 P-0892, T-86-CONF-ENG-ET, 20 April 2016, p. 5.
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up and leaving, she too decided to leave.495 In fact, what frightened her most were the

rapes.496

209. NTAGANDA himself reportedly captured scenes of people fleeing on camera

during the operation; the video showed civilians fleeing on the road and into the

bush.497

210. According to P-0892, most people fleeing Mongbwalu were heading towards

Ariwara, whereas she fled to [REDACTED].498 P-0894 testified that, when the UPC

attacked Mongbwalu ‘around December 2002’, he, his [REDACTED] initially fled to

[REDACTED]; from there his [REDACTED] fled on to [REDACTED].499 P-0894

remained in [REDACTED] for some more days until he, too, fled because of the

distressing events he witnessed.500 He was able to meet up with his [REDACTED]

from where they continued to [REDACTED] and remained until July 2005 before

returning to Mongbwalu.501

211. P-0912 also testified that she fled Mongbwalu together with [REDACTED] in

the aftermath of the attack.502 In fact, it was her who told her [REDACTED] that “if

they [find] us in the house, they may kill us, so I said we had to leave, and so [REDACTED]

said yes, we can go along with all the others”503 after armed UPC soldiers repeatedly

came to the house they were hiding in to take away young girls to rape.504 They then

left towards [REDACTED], via a Nyali village, where they were told that the war had

intensified.505

495 P-0892, T-86-CONF-ENG-ET, 20 April 2016, p. 5.
496 P-0892, T-86-CONF-ENG-ET, 20 April 2016, pp. 5-6.
497 [REDACTED]
498 P-0892, T-85-CONF-ENG-CT, 19 April 2016, p. 28 and T-86-ENG-CONF-ET, 20 April 2016, pp. 4, 9.
499 P-0894, DRC-OTP-2076-0194, paras. 33-34.
500 P-0894, DRC-OTP-2076-0194, paras. 51 and T-104-CONF-ENG-ET, 17 June 2016, p. 9. See infra
Sayo.
501 P-0894, DRC-OTP-2076-0194, paras. 54, 57.
502 P-0912, T-148-CONF-ENG- ET, 6 October 2016, p. 74.
503 P-0912, T-148-CONF-ENG-ET, 6 October 2016, p. 74.
504 P-0912, T-148-CONF-ENG-ET, 6 October 2016, pp. 59-61, 69.
505 P-0912, T-148-CONF-ENG-ET, 6 October 2016, pp. 74-75.
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212. P-0859 fled from Mongbwalu to [REDACTED] where he stayed for

approximately one week.506 According to him, many people had fled to

[REDACTED], and some of them had even crossed the Ituri river close to Yedi.507

During their flight, they would sleep in abandoned houses here and there, but they

could not find any food other than a few vegetables, which they were unable to

cook.508

213. The heavy rain had made the path muddy and moving about was particularly

difficult.509 As the UPC was already occupying the region and passing on the main

roads, people would avoid taking the main roads and rather fled through the bush as

they were afraid to be killed if they encountered the soldiers of the UPC.510

214. P-0850 who had worked [REDACTED],511 his children, and many others fled

from Mongbwalu towards Kilo, where only a few days later they came under attack

of the UPC.512 P-0019, who is of Lendu ethnicity, fled with her family to Kobu.513

215. P-0039 initially fled Mongbwalu to [REDACTED], where he stayed for

approximately two months.514 He recalled spending Christmas and the New Year

celebrations in [REDACTED] and staying in the village until 25 February 2003,515

when the UPC came to attack this village as well.516

216. V2, a young [REDACTED] woman, testified that she eventually fled

Mongwbalu when the soldiers started breaking into houses, killing people or

506 P-0859, T-51-Red-ENG-WT, 17 November 2015, pp. 22-24.
507 P-0859, T-51-Red-ENG-WT, 17 November 2015, p. 23.
508 P-0859, T-51-Red-ENG-WT, 17 November 2015, p. 24.
509 P-0805, T-25bis-CONF-ENG-CT, 15 September 2015, p. 8.
510 P-0805, T-25bis-CONF-ENG-CT, 15 September 2015, pp. 10-11.
511 P-0805, T-25-CONF-ENG-CT, 15 September 2015, p. 30.
512 P-0850, DRC-OTP-2067-1825-R02, paras. 31, 33-34, 36. See also infra
Kilo.
513 P-0019, T-115-CONF-ENG-ET, 6 July, 2016, pp. 12, 20 and T-116-CONF-ENG-ET, 7 July 2016, pp. 14-
15.
514 P-0039, DRC-OTP-0104-0015-R01, para. 26.
515 P-0039, DRC-OTP-0104-0015-R01, para. 26.
516 P-0039, DRC-OTP-0104-0015-R01, para. 26. See also infra
Buli.
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enlisting them forcibly.517 There were [REDACTED] women and [REDACTED]

‘young people’ who fled with her, first towards [REDACTED] and then they fled

Mongbwalu altogether.518 When she fled, V2 was with her [REDACTED] baby; she

fled towards Pluto in the hope to meet up with her [REDACTED] as [REDACTED]

had already managed to flee there.519 In her estimation, Pluto was about 10 km from

Mongbwalu and they were travelling the entire day.520

217. When they arrived in Pluto, V2 realised that there were also disturbances in

that village and fled on to Beba.521 However, she and several other people got

arrested and she was raped by two soldiers.522 Shortly after the rapes, V2 set out to

reach Lodjo, which was about 12 km from Beba.523 In Lodjo, she learned that her

husband had been shot for refusing to join the ‘Hema army’,524 and she thus

continued to flee to [REDACTED] where she and her baby stayed for more than a

month.525

517 V2, T-202-Red-ENG-WT, 11 April 2017, pp. 20, 31.
518 V2, T-202-Red-ENG-WT, 11 April 2017, pp. 13, 20.
519 V2, T-202-Red-ENG-WT, 11 April 2017, p. 13.
520 V2, T-202-Red-ENG-WT, 11 April 2017, p. 20.
521 V2, T-202-Red-ENG-WT, 11 April 2017, p. 21.
522 V2, T-202-Red-ENG-WT, 11 April 2017, pp. 17-18, 22, 24-26.
523 V2, T-202-Red-ENG-WT, 11 April 2017, p. 28.
524 V2, T-202-CONF-ENG-CT, 11 April 2017, pp. 28-29, 83-84.
525 V2, T-202-CONF-ENG-CT, 11 April 2017, p. 79.
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2. SAYO

218. Sayo,526 which is located in the Banyali-Kilo collectivité north-west of

Mongbwalu, was mainly inhabited by people of Lendu ethnicity and home to the

factory527 of the Kilo-Moto mines, where many of these Lendu worked.528 The UPC

sought to control Sayo and Nzebi because it, inter alia, was a possible route for the

enemy to flee, and NTAGANDA gave orders to his soldiers to this effect.529

219. A large number of Lendu had fled to Sayo when Camp Lubacanga, one of the

outposts of the Kilo-Moto company, was attacked by the UPC.530 At this time, there

was still a small group of Lendu fighters in Sayo, so people believed to be safer

there.531 In fact, so many people fled to and gathered in Sayo in the days prior to the

attack that there was not enough space to accommodate all of them, and people had

to sleep in the church and school, or even out in the open.532

220. The village was attacked by the UPC under commanders NTAGANDA and

SALUMU after Mongbwalu airport was captured.533 The attack started around

10 a.m.534 and the village was effectively taken over on the third day of the

Mongbwalu battle.535 [REDACTED] testified that NTAGANDA sent commander

KASANGAKI to Sayo with the forward detachment, [REDACTED].536 NTAGANDA

and KASANGAKI remained in close contact via the Motorola radio during this

526 DRC-D18-0001-0491.
527 P-0815, T-76-CONF-ENG-ET, 4 April 2016, p. 14; P-0768, T-33-CONF-ENG-ET, pp. 37-38; DRC-OTP-
2058-0664-R02.
528 P-0768, T-33-CONF-ENG-CT, 19 October 2015, pp. 45, 52.
529 P-0768, T-33-CONF-ENG-CT, 19 October 2015, pp. 44-45.
530 P-0039, DRC-OTP-2061-0244-R02, paras. 9, 20.
531 P-0039, DRC-OTP-2061-0244-R02, para. 20.
532 P-0039, DRC-OTP-2061-0244-R02, para. 20.
533 P-0886, T-36-Red2-ENG-WT, 22 October 2017, pp. 70-71; P-0768, T-33-CONF-ENG-CT, pp. 37-38;
DRC-OTP-2058-0664.
534 P-0017, T-58-CONF-ENG-CT, 28 January 2016, p. 66.
535 P-0017, T-58-CONF-ENG-CT, 28 January 2016, p. 66.
536 [REDACTED]
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operation.537 KASANGAKI gave orders to his soldiers as to which houses they

should shell.538 According to the Accused, Sayo was taken on 24 November 2002.539

When the UPC soldiers arrived in Sayo, there were many dead civilians, young and

old, women and children, who had been killed by members of the UPC, including in

their own homes.540 P-0768 knew that they had been killed by the UPC, because he

saw many of them killed by shelling or gunshot and even eye-witnessed them being

killed.541 P-0017 could see dead bodies in the village, as they advanced towards the

centre of Sayo.542 [REDACTED] participated in a search operation after the effective

takeover, where UPC soldiers would look for weapons left behind by the enemy.543

During this search operation, he saw many corpses.544

221. P-0963 and P-0768 also testified about seeing dead bodies of civilians strewn

along the way from Mongbwalu when the troops entered Sayo.545 P-0017 likewise

saw civilian bodies, including the body of a dead woman on the ground in front of

the dispensary as he entered Sayo village with the troops.546 And as the UPC troops

advanced, he observed more dead bodies.547 It appeared to P-0017 that the dead

woman had just given birth and he could hear the cries of a baby coming from inside

the dispensary.548

537 [REDACTED]
538 [REDACTED]
539 Bosco NTAGANDA, T-216-ENG-CT-WT, 30 June 2017, p. 79.
540 P-0768, T-33-CONF-ENG-CT, 19 October 2015, pp. 45, 48, 51.
541 P-0768, T-33-CONF-ENG-CT, 19 October 2015, pp. 44-46, 49.
542 P-0017, T-58-Red-ENG-CT-WT, 28 January 2016, p. 68.
543 [REDACTED]
544 [REDACTED]
545 P-0963-T-78-CONF-ENG-ET, 11 April 2016, p. 79; P-0768, T-33-CONF-ENG-CT, 19 October 2015,
p. 59.
546 P-0017, T-58-CONF-ENG-CT, 28 January 2016, pp. 68-69.
547 P-0017, T-58-CONF-ENG-CT, 28 January 2016, pp. 68-69.
548 P-0017, T-58-CONF-ENG-CT, 28 January 2016, p. 69.
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222. It was already evening when the attackers came to Sayo Catholic Church in

the vicinity of which [REDACTED] had taken refuge.549 The attackers came from the

direction of the Kanga factory,550 opening fire from the weapons they were carrying

and shelling the village “attacking everyone”;551 “looking for Lendu people”.552 He could

also see the soldiers install heavy weapons at Abibi mountain and a weapon on a

tripod at Abibi mine.553

223. Among the civilians who were killed in Sayo were the bodies of [REDACTED]

members of the [REDACTED] family who were eventually found by the roadside

near the police station.554 [REDACTED] himself had been killed right outside his

house.555 He used to be the [REDACTED] and was of [REDACTED] ethnicity.556

[REDACTED].557

224. [REDACTED], who was among the deceased and who had been married to a

Lendu girl, had had grass bands on his neck and wrist and this is why, [REDACTED]

believed, he had been killed.558 [REDACTED] was about 19 or 20 years old.559

[REDACTED] explained that to the UPC, wearing grass bands signified that one was

either Lendu or their accomplice and this was why so many people had been

killed.560 [REDACTED] had been shot into one side of his thorax.561 [REDACTED],562

[REDACTED], had been shot in the back; the bullet had also hit the baby she carried

on her back.563 [REDACTED] was between 12 and 14 years old at the time.564 The

549 [REDACTED]
550 [REDACTED]
551 [REDACTED]
552 [REDACTED]
553 [REDACTED]
554 [REDACTED]
555 [REDACTED]
556 [REDACTED]
557 [REDACTED]
558 [REDACTED]
559 [REDACTED]
560 [REDACTED]
561 [REDACTED]
562 [REDACTED]
563 [REDACTED]
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child was about two-and-a-half years old and was called [REDACTED].565 On the

road nearby, there was also the body of a boy who was about 14 years-old and who

appeared to have died as a result of bleeding; he was hit on one side of his body and

the bullet went right through, destroying his shoulder area.566 Pigs and hyenas had

already started to eat the dead bodies [REDACTED].

225. [REDACTED] the body of retired Colonel LUSALA who had been working as

head of security in the mine near the Catholic Church.567 Maggots had already begun

to eat away at his body which was clothed in civilian clothes;568 [REDACTED].

226. [REDACTED] in Sayo there were people who got hit by shrapnel from rocket

launchers both inside and outside of their residential homes.569 People went to the

health centre to have some of the shrapnel and bullets removed [REDACTED].

[REDACTED], was hit by shrapnel of artillery fire and [REDACTED] could hear his

cries when it happened.570 [REDACTED].571

227. [REDACTED].572 [REDACTED].573 It was on Sunday around 1 or 2 p.m. that

the UPC attacked the health centre with a rocket launcher.574 They came from the

direction of Sayo Catholic church.575 [REDACTED].576 [REDACTED] UPC soldiers

dressed in military uniforms “with black spots” and “green boots” attack the health

centre on this day.577

564 [REDACTED]
565 [REDACTED]
566 [REDACTED]
567 [REDACTED]
568 [REDACTED]
569 [REDACTED]
570 [REDACTED]
571 [REDACTED]
572 [REDACTED]
573 [REDACTED]
574 [REDACTED]
575 [REDACTED]
576 [REDACTED]
577 [REDACTED]
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228. When Sayo was almost captured and people were fleeing the village, Bosco

NTAGANDA ordered his troops to fire at a column of people [REDACTED].578

229. After the successful takeover, the UPC soldiers set up camp between the Sayo

village and the church579 and started looting the village.580

230. Some UPC soldiers stopped [REDACTED]. [REDACTED] the bodies of

[REDACTED] men who were already in a decomposing state.581 The bodies were

under the beds and some had body parts, such as arms and legs cut off.582 Another

body had received a bullet into the eyeball.583

231. [REDACTED].

232. After the UPC eventually left Sayo, more decomposing corpses and skeletons

of persons who had been eaten up by wild animals were found in the bush.584 Behind

the Catholic Church [REDACTED] saw bones and decomposing bodies that school

children had found.585

233. When P-0815, [REDACTED], returned to the village after having taken flight

during the attack, he found the medical centre destroyed and looted.586 P-0815 also

saw destruction, remnants of fire, and smoke-covered walls inside Sayo Church.587

This is corroborated by P-0768 who testified about the looting of Sayo Church by

578 P-0017, T-58-CONF-ENG-CT, 28 January 2016, pp. 70-71; DRC-REG-0001-0019; DRC-REG-0001-
0017.
579 DRC-OTP-2076-0212.
580 P-0768, T-33-CONF-ENG-CT, 19 October 2015, p. 51.
581 [REDACTED]
582 [REDACTED]
583 [REDACTED]
584 [REDACTED]
585 [REDACTED]
586 P-0815, T-76-Red-ENG-WT, 4 April 2016, p. 60.
587 P-0815, T-76-Red-ENG-WT, 4 April 2016, p. 56.
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elements of the UPC.588 According to P-0898, the Church also appeared to have been

burnt from the outside.589

234. Apart from the destruction that was apparent in Sayo Church and the medical

centre,590 all the houses were burnt down in the village.591 P-0815 saw broken-down

doors and destroyed buildings, including brick houses that showed signs of being

torched.592

588 P-0768, T-33-CONF-ENG-CT, 19 October 2015, 46.
589 P-0898, T-154-CONF-ENG-ET, 9 November 2016, p. 26.
590 See infra, para. 233.
591 P-0815, T-76-CONF-ENG-CT, 4 April 2016, p. 56; P-0898, T-154-CONF-ENG-ET, 9 November 2017,
p. 26.
592 P-0815, T-76-CONF-ENG-CT, 4 April 2016, p. 56.
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3. NZEBI

235. As the Chamber heard, NTAGANDA ordered his troops to go to the villages

of Sayo and Nzebi, located in the Banyali-Kilo collectivité, and control these

villages.593 After Sayo, his troops indeed proceeded to attack Nzebi, which was in fact

a mainly Nyali village.594 However, it bordered ‘Camp Nzebi’ which was home to

miners of the Kilo-Moto mining company, who were mainly Lendu.595 Nzebi is

situated about five kilometres from Mongbwalu and one kilometre from Sayo.596

236. Two Lendu civilians who had been found in the bush near Nzebi by

“intelligence soldiers” were brought to NTAGANDA by commander PIGWA when

they had set up camp.597 When NTAGANDA saw that they were Lendu, he ordered

their execution.598 MUSEVENI, the chief of NTAGANDA’s bodyguards, took the two

to a place nearby and killed them by gunshot.599 [REDACTED] NTAGANDA give the

order for their execution and afterwards saw their dead bodies.600

593 P-0768, T-33-CONF-ENG-CT, 19 October 2015, p. 45, 52; Agreed Facts 7, 9.
594 P-0039, DRC-OTP-2062-0244-R-02, para. 9.
595 P-0039, DRC-OTP-2062-0244-R-02, para. 9.
596 P-0039, DRC-OTP-2062-0244-R-02, para. 9.
597 [REDACTED]
598 [REDACTED]
599 [REDACTED]
600 [REDACTED]
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4. KILO

237. Kilo601 is a village located in the gold mining area in the Banyali-Kilo

collectivité and, at the time, was mainly inhabited by Nyali and Lendu.602 Lendu

combatants organised under the command of KABULI, LONGANGI, and KUNG FU

had also had a camp in that village.603

238. On 21 November 2002, the UPC soldiers, who had arrested [REDACTED] and

the other [REDACTED] at Mongbwalu [REDACTED] and killed [REDACTED],

escorted their prisoners towards Kilo.604 As they were escorting them on foot, one

armed solider was walking ahead and about seven at the rear of the queue.605 The

soldiers addressed the men, saying that they had come “to free the area, to chase away

the Lendu; that they wanted to liberate the area”.606 They also told the men that since they

were Nyali, they “were not in trouble” and eventually let them go, telling them to go

towards Kilo when the group reached the main road.607

239. In the morning of 6 December 2002, the UPC attacked Kilo.608 According to P-

0850, the attack happened only a few days after the UPC had attacked and taken over

Mongbwalu from where he had fled.609 It was around 5 a.m. that P-0877, who was

also in Kilo, heard shots nearby and the population fled into the bush.610 P-0850 was

with his wife and family when he heard both shooting and the explosion of a

bomb.611 There was no time to gather any belongings to take with them.612 P-0850,

601 DRC-OTP-2067-1836-R01.
602 Agreed Fact 5; P-0805, T-25bis-CONF-ENG-CT, 15 September 2015, pp. 11-12; V3, T-203-CONF-
ENG-ET, 12 April 2017, p. 13; P-0877, DRC-OTP-2069-2086-R03, para. 22.
603 P-0877, DRC-OTP-2069-2086-R03, para. 22.
604 See supra, paras. 170-173.
605 [REDACTED]
606 [REDACTED]
607 [REDACTED]
608 P-0877, DRC-OTP-2069-2086-R03, para. 23; DRC-OTP-2081-0507, p. 0578. See also P-0017, T-59-
CONF-ENG-CT, 29 January 2016, p.38.
609 P-0850, DRC-OTP-2067-1825, paras. 33, 36.
610 P-0877, DRC-OTP-2069-2086-R03, para. 23.
611 P-0850, DRC-OTP-2067-1825, para. 36.
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together with his family, was hiding out in the bush until the next day when the chief

of [REDACTED] locality called them back to the village using a megaphone.613 When

they returned to Kilo, P-0850 found out that the UPC had taken control of the

village.614 UPC commander KASANGAKI came to the village to address the

population: He told them that the population was not their enemy, even the Lendu

who were unarmed; they would only be chasing the Lendu who were carrying armes

blanches and fetishes.615 KASANGAKI also told them that the population should go

and tell those still hiding in the bush to return to Kilo.616 Anyone who was left in the

bush would be considered an enemy.617

240. The UPC soldiers and commanders who had come to Kilo were well

equipped. They had weapons such as SMGs, MAGs, B12s, mortars and other

weapons that were carried on vehicles.618 Some soldiers were also carrying weapons

with ammunition belts.619

241. Weapons were not the only thing that was brought to the soldiers in Kilo from

Mongbwalu. One of the officers was told to take antibiotics to the soldiers because of

the high number of soldiers suffering from sexually transmitted, venereal diseases.620

The officer was told that once he got to Kilo, he “would understand the way the soldiers

were living there.”621 In fact, commanders and soldiers took girls they liked the looks

of to their camp to sleep with them “exerting their influence”, which de facto meant that

the girls did not dare to refuse.622 The soldiers and commanders, including

612 P-0877, DRC-OTP-2069-2086-R03, para. 23.
613 P-0877, DRC-OTP-2069-2086-R03, paras. 24-25; P-0850, DRC-OTP-2067-1825, paras. 36-37.
614 P-0850, DRC-OTP-2067-1825, para. 38.
615 P-0877, DRC-OTP-2069-2086-R03, para. 27 and DRC-OTP-2077-0118-R03, para. 14.
616 P-0877, DRC-OTP-2069-2086-R03, para. 27.
617 P-0877, DRC-OTP-2069-2086-R03, para. 27.
618 V3, T-203-CONF-ENG-ET, 12 April 2017, p. 14; DRC-OTP-2102-3854, p. 2102-3982.
619 V3, T-203-CONF-ENG-ET, 12 April 2017, p. 14.
620 P-0017, T-59-CONF-ENG-ET, 29 January 2016, pp. 38-39.
621 P-0017, T-59-CONF-ENG-ET, 29 January 2016, pp. 38-39.
622 P-0017, T-59-CONF-ENG-ET, 29 January 2016, pp. 40, 43.
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commanders AMÉRICAIN and ERIC (a.k.a. ECHO CHARLIE) would even speak

about this openly in front of other soldiers.623

242. There was a man living in the village who was [REDACTED].624 He suffered

from epilepsy and was thought to be ‘crazy’ and people had given him the nickname

ROBOT.625 One day, ROBOT went to fetch water, singing a song to the effect that the

Hema should leave and the Lendu should return.626 Battalion commander

AMÉRICAIN,627 who was drinking at a restaurant nearby, heard ROBOT sing, took

his bodyguard’s weapon and went to shoot him twice, killing the man.628

243. Later on, ROBOT’s family also had to pay a fine to the UPC for ROBOT having

sung the song.629 Although P-0850 did not himself witness the killing of ROBOT, he

was told about the incident by many people and he saw ROBOT’s dead body when it

was buried.630 P-0850 saw that ROBOT had been shot in the head.631

244. On 8 December 2002, the population was told to come to the UPC camp for

collective work, which consisted of digging a trench around the camp.632 P-0877

states that the male population went because they knew that any refusal to do so

would be punished with a fine or the like.633 There was no genuine choice.

245. The UPC had also set up an intelligence office in their Kilo camp, which was

part of the “Bureau 2”.634 This bureau was, inter alia, tasked with identifying people

who were suspected of working together with or otherwise supporting the Lendu

623 P-0017, T-59-Red-ENG-WT, 29 January 2016, p. 40.
624 P-0877, DRC-OTP-2069-2086-R03, paras. 31-32.
625 P-0877, DRC-OTP-2069-2086-R03, paras. 31-32.
626 P-0877, DRC-OTP-2069-2086-R03, para. 31.
627 P-0017, T-59-CONF-ENG-CT, 29 January 2016, p. 43.
628 P-0877, DRC-OTP-2069-2089-R03, para. 31 and T-110-CONF-ENG-ET, 27 June 2017, p. 14.
629 P-0877, DRC-OTP-2069-2086-R03, para. 31.
630 P-0850, DRC-OTP-2067-1825, para. 47.
631 P-0850, DRC-OTP-2067-1825, para. 47 and P-0850, T-113-CONF-ENG-ET, 30 June 2016, p. 13.
632 P-0877, DRC-OTP-2069-2086-R03, para. 28; P-0850, DRC-OTP-2067-1825, para. 39.
633 P-0877, DRC-OTP-2069-2086-R03, para. 28.
634 V3, T-203-CONF-ENG-ET, 12 April 2017, p. 37; P-0017, T-59-Red-ENG-WT, 29 January 2016, p. 44.
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combatants.635 P-0877 also saw UPC soldiers go to the bush bringing back Lendu

prisoners whom they tied up and took away.636 He saw this happening on a daily

basis and generally the Lendu that were captured were adult men.637 These prisoners

were never seen again.638

246. P-0850 saw four Lendu, including one young woman, being brought to the

UPC ‘office’ in the camp.639 When he saw them being brought to this building, he was

[REDACTED].640 The prisoners had their hands tied on their backs and they were

wearing civilian clothing.641 P-0850 knew one of them, a Lendu man called

[REDACTED], who was married to a Nyali woman.642 When the prisoners had been

taken inside the office building, P-0850 could hear UPC soldiers questioning them;

they were accusing them of ‘being Lendu’.643

247. The soldiers then strip-searched [REDACTED] and when they found an

armband on him, they took all the prisoners out of the building and escorted them

downhill and past the trenches.644 Shortly thereafter, P-0850 heard blows and cries; he

heard screams “I am dying! I am dying!” and then there was silence.645

248. The UPC soldiers also continued bringing civilian women to the camp in

order to rape them.646

249. Just after Christmas 2002, villagers saw NTAGANDA and KISEMBO arrive in

Kilo.647 They came in a vehicle and were accompanied by escorts.648 NTAGANDA

635 V3, T-203-CONF-ENG-ET, 12 April 2017, p. 37.
636 P-0877, DRC-OTP-2069-2086-R03, para. 30.
637 P-0877, DRC-OTP-2069-2086-R03, para. 30 and T-109-Red-ENG-WT, 24 June 2016, p. 46.
638 P-0877, DRC-OTP-2069-2086-R03, para. 30.
639 P-0850, DRC-OTP-2067-1825, para. 40.
640 P-0850, DRC-OTP-2067-1825, para. 42.
641 P-0850, DRC-OTP-2067-1825, para. 41.
642 P-0850, DRC-OTP-2067-1825, para. 40.
643 P-0850, DRC-OTP-2067-1825, paras. 41-42.
644 P-0850, DRC-OTP-2067-1825, paras. 42-43.
645 P-0850, DRC-OTP-2067-1825, para. 43.
646 P-0017, T-59-Red-ENG-WT, 29 January 2016, pp. 42-43.
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went to see the chef de collectivité and left towards the UPC camp.649 According to P-

0850, NTAGANDA was wearing a military uniform during this visit.650

250. Throughout their stay in Kilo, the UPC soldiers abducted people.651 In fact,

many people, mostly Lendu, were arrested and killed after being made to dig their

own graves.652 However, the UPC also arrested and killed those whom they merely

suspected of cooperating with the Lendu.653

251. One such case was that of a Nyali called [REDACTED] who was suspected of

working with the Lendu combatants.654 He was arrested and made to dig his own

grave, but was eventually allowed to leave the camp when [REDACTED] came to

beg for his release.655

252. It was NTAGANDA who personally told the businessman: “I am responsible for

operations. I have intelligence to say that this person has cooperated with the Lendu, and he

continued to cooperate with the Lendu. As you don’t want to help us, I am going to do the

work which the parties asked me to carry out”.656

253. Around this time, the UPC controlled the area and all the Lendu had left, not

only the combatants.657 In fact, the Lendu had been driven out and some of the Nyali

inhabitants had left as well because they were afraid of seeing the soldiers.658 One

day, Generals NTAGANDA, KISEMBO and other UPC commanders came to call on

647 P-0877, DRC-OTP-2077-0118-R03, para. 39; V3, T-203-CONF-ENG-ET, 12 April 2017, pp. 10, 41, 122.
648 P-0850, DRC-OTP-2067-1825, para. 50.
649 P-0877, DRC-OTP-2077-0118-R03, para. 39.
650 P-0850, T-112-CONF-ENG-ET, p. 61.
651 V3, T-203-CONF-ENG-ET, 12 April 2017, p. 39.
652 V3, T-203-CONF-ENG-ET, 12 April 2017, p. 38.
653 V3, T-203-CONF-ENG-ET, 12 April 2017, p. 38.
654 V3, T-203-CONF-ENG-ET, 12 April 2017, pp. 37-38.
655 V3, T-203-CONF-ENG-ET, 12 April 2017, p. 38.
656 V3, T-203-CONF-ENG-ET, 12 April 2017, p. 37.
657 V3, T-203-CONF-ENG-ET, 12 April 2017, p. 101; P-0850, DRC-OTP-2067-1825, para. 36.
658 V3, T-203-Red-ENG-WT, 12 April 2017, p. 14.
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one of the prominent Nyali businessmen, [REDACTED] in the village,659 as they went

to speak to all the elders in order to gain their support.660

254. Being Nyali, [REDACTED] had not left the village when the UPC attacked,

since it was generally only the Lendu who were being driven out by the UPC.661 At

the meeting KISEMBO, NTAGANDA and other commanders, including

MANGAINO662 who was responsible for security in Kilo, had with [REDACTED],663

KISEMBO said that he wanted the village’s collaboration with commander PAPY, so

that they “could eliminate the Lendu”.664

255. As [REDACTED], they were seeking his support in telling them where the

Lendu had gone; they also wanted him to contribute financially to the UPC

movement.665 [REDACTED] refused to cooperate with the UPC and their aim of

driving out the Lendu.666

256. The commanders came back another time to again ask for financial

contributions,667 and when [REDACTED] refused again,668 NTAGANDA and his

soldiers came to his house [REDACTED], threatened his family and took him

away.669 They put him into one of their vehicles and drove off.670 V3 and

[REDACTED] went to the camp to see General KISEMBO the next day; V3 explained

to him what had happened during the night and KISEMBO told him not to worry

659 V3, T-203-Red-ENG-WT, 12 April 2017, p. 11.
660 P-0017, T-59-Red-ENG-WT, 29 January 2016, p. 42.
661 V3, T-203-CONF-ENG-ET, 12 April 2017, p. 14.
662 P-0017 testified that other commanders present on the ground in Kilo included commanders
AMÉRICAIN, SAMY, ANDRÉ, MANGAINO, MUGISA, PASCAL, and ERIC. See P-0017, T-59-Red-
ENG-WT, 29 January 2016, pp. 46, 58, 61.
663 V3, T-203-CONF-ENG-ET, 12 April 2017, p. 8 and V3, T-203-Red-ENG-WT, 12 April 2017, p. 17.
664 V3, T-203-Red-ENG-WT, 12 April 2017, pp. 17, 33.
665 V3, T-203-Red-ENG-WT, 12 April 2017, p. 33.
666 V3, T-203-Red-ENG-WT, 12 April 2017, p. 20.
667 V3, T-203-Red-ENG-WT, 12 April 2017, p. 22.
668 V3, T-203-Red-ENG-WT, 12 April 2017, p. 25.
669 V3, T-203-Red-ENG-WT, 12 April 2017, pp. 40-43, 45, 84.
670 V3, T-203-Red-ENG-WT, 12 April 2017, pp. 42-43.
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and come back later; he said: “I’m going to try and call these people so that [REDACTED]

is freed”.671

257. However, when V3 returned at midday, KISEMBO was no longer there and

had apparently left towards [REDACTED], or at least this is what V3 was told.672

[REDACTED] was never seen again.673 A friend of [REDACTED] later on found out

that [REDACTED] was taken to Shari river and killed.674 In fact, at that time, Shari

river was infamously known as the ‘slaughterhouse’ throughout Ituri because many

people were killed there in order not to leave traces of their bodies.675 Other people in

the village were abducted in similar circumstances.676

258. The rapes of local Nyali girls only stopped after KISEMBO, who was half-

Nyali and had spent some of his childhood in Kilo,677 had arrived in the village and

promised the village elders that their children “would no longer be victims of this form of

crime” if they encouraged their children to join the UPC.678

259. The UPC eventually left Kilo in the second week of February 2003, moving in

the direction of Kobu.679 SALUMU informed the troops that they were going to “have

an operation in Kobu”.680 He also briefed his commanders, including commanders

AMÉRICAIN, MANGAINO, SAMY, MUGISA, and PASCAL on the operations

ahead.681 This happened after a UPC commander had attempted to attack Lipri, was

repelled, and had lost a number of heavy weapons to the enemy.682 After they had

left, the population, including [REDACTED] found a hole in the ground of about two

671 V3, T-203-Red-ENG-WT, 12 April 2017, p. 43.
672 V3, T-203-Red-ENG-WT, 12 April 2017, p. 43.
673 V3, T-203-Red-ENG-WT, 12 April 2017, p. 46.
674 V3, T-203-CONF-ENG-ET, 12 April 2017, pp. 45, 71.
675 V3, T-203-Red-ENG-WT, 12 April 2017, p. 47.
676 V3, T-203-Red-ENG-WT, 12 April 2017, p. 49.
677 V3, T-203-CONF-ENG-ET, 12 April 2017, p. 15.
678 P-0017, T-59-Red-ENG-WT, 29 January 2016, p. 42.
679 P-0877, DRC-OTP-2069-2086-R03, para. 33; P-0850, DRC-OTP-2067-1825, para. 54.
680 P-0017, T-59-Red-ENG-WT, 29 January 2016, p. 46.
681 P-0017, T-59-CONF-ENG-CT, 29 January 2016, p. 61.
682 P-0017, T-59-Red-ENG-WT, 29 January 2016, p. 46.
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by three meters which was located at the edge of the camp and which was filled with

dead bodies.683

260. There were at least ten bodies that showed different signs of injuries, such as

bayonet cuts or marks of blows from hammers or similar objects and there was a

very strong stench emanating from them so that the chef de localité told them to only

fill up the hole with soil rather than bury the bodies individually.684 The bodies were

either naked or topless and all were male.685 Human skulls and remains continued to

be found in the area in the years that followed when people were farming or digging

in the mining areas.686

a. Conclusion

261. It is submitted that the evidence presented shows beyond reasonable doubt

that the Accused led the First Attack against the civilian population of Mongbwalu

and that during the course and immediate aftermath of that attack, he personally, as

well as his subordinates, committed the crimes charged under counts 1 to 5, 7, 8, 10

to 13, and 18.

262. The evidence establishes that the Accused ordered the attack on the civilian

population in Sayo and was on the ground during at least part of the implementation

of his direct orders. The evidence further shows that the crimes charged under

counts 1 to 3, 10 to 11, 17, and 18 were committed in the village of Sayo.

263. The Chamber should thus reject the Accused’s claims that (i) there were no

civilians in Sayo, and (ii) that Sayo Church had not been affected by the fighting.687

683 [REDACTED]
684 [REDACTED]
685 P-0877, T-109-CONF-ENG-ET, 24 June 2016, p. 47.
686 P-0877, DRC-OTP-2069-2089-R03, para. 34 and T-109-Red-ENG-WT, 24 June 2016, p. 47; P-0850,
DRC-OTP-2067-1825, para. 48.
687 Bosco NTAGANDA, T-217-Red-ENG-WT, 3 July 2017, pp. 55-56.
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264. The Accused further, directly ordered the execution of two prisoners on

persecutory grounds in the village of Nzebi, after attacking the civilian population in

this village pursuant to his orders. The evidence thus establishes that the crimes

charged under counts 1 to 3 were committed in Nzebi.

265. Finally, the evidence further establishes beyond reasonable doubt that UPC

troops under the command and authority of the Accused committed the crimes

charged under counts 1 to 5, 7 to 8, 10 to 13, and 18 in the village of Kilo. The

Accused was on the ground and directly supervised part of the operations.
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B. SECOND ATTACK

266. When the UPC launched the attack on Kobu, Bambu, and Lipri, which falls

into what the Prosecution has classified as the ‘Second Attack’,688 they not only

attacked these villages, but many small villages surrounding them were also affected

by this operation.689

1. LIPRI/TSILI

267. The UPC attacked the village on or around 14 January 2003.690 The attackers

came from the direction of Mwanga and Centrale.691 The UPC units commanded by

commander SALONGO had previously ‘opened’ the Lipri road in order to attack

Mwanga and Lipri.692 Three people lost their lives during the attack before the troops

retreated.693 On this occasion, they were not successful in taking the village over.

268. P-0105, [REDACTED], testified that many Lendu who had fled the

surrounding areas had gathered in Lipri for refuge,694 as it was also known as a

“Lendu centre”, meaning that it would be predominantly inhabited by Lendu.695

269. The UPC returned to Lipri, attacking the village on 17 February 2003.696 Again,

they were pushed back by Lendu combatants697 and lost one of their heavy weapons,

688 See UDCC, paras 49, 76 et seq.
689 P-0017, T-59-Red-ENG-WT, 29 January 2016, p. 62.
690 P-0105, T-133-CONF-ENG-ET, 16 September 2016, p. 44; P-0005, T-189-CONF-ENG-ET,
27 January 2017, p. 13.
691 P-0105, T-133-CONF-ENG-ET, 16 September 2016, p. 44.
692 P-0907, T-90-CONF-ENG-CT, 26 April 2016, p. 59.
693 P-0105, T-133-CONF-ENG-ET, 16 September 2016, p. 44.
694 P-0105, T-133-CONF-ENG-ET, 16 September 2016, p. 41.
695 P-0005, T-185-CONF-ENG-ET, 23 January 2017, p. 25.
696 P-0127, T-139-Red-ENG-WT, 26 September 2016, p. 4.
697 P-0127, T-139-Red-ENG-WT, 26 September 2016, p. 4.
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the so-called saba-saba, during this battle.698 The soldiers returned the next day,

18 February 2003, in the early morning hours.699 Their ranks were reinforced and they

were heavily armed this time around.700 As they approached, gunshots could be

heard coming from the direction of Ngongo.701 They used rocket launchers and the

‘B-12’ as they attacked.702 P-0127 saw the approaching UPC troops attack Lipri

market with a rocket launcher.703 He also observed that the soldiers attacked with a

weapon that was mounted on a four-by-four jeep.704

270. When they realised they were unable to defend the village, the Lendu

combatants decided to retreat and have the UPC take over Lipri.705 According to P-

0105, the Lendu combatants were an unorganised group of individuals who had a

few weapons which had previously been seized from the enemy.706 The UPC

leadership was aware that it was essentially only civilians who were attacked and

killed in Lipri.707

271. The UPC troops led by NTAGANDA succeeded in taking over Lipri and set

up camp there.708 The villages of Lipri and Tsili are in fact set up in a way that they

essentially represent one village.709 According to P-0127, these villages are “almost

assimilated with each other”.710

698 P-0105, T-134-CONF-ENG-ET, 19 September 2016, p. 13 and T-135-CONF-ENG-ET,
20 September 2016, p. 13.
699 P-0105, T-134-CONF-ENG-ET, 19 September 2016, p. 13 and T-135-CONF-ENG-ET,
20 September 2016, p. 13; DRC-OTP-0017-0023.
700 P-0105, T-133-CONF-ENG-ET, 16 September 2016, pp. 44, 53; P-0127, T-139-CONF-ENG-ET,
26 September 2016, pp. 4-5.
701 P-0105, T-133-Red-ENG-WT, 16 September 2016, p. 53.
702 P-0017, T-59-CONF-ENG-CT, 29 January 2016, p. 65.
703 P-0127, T-139-Red-ENG-WT, 26 September 2016, p. 4.
704 P-0127, T-139-CONF-ENG-ET, 26 September 2016, p. 9.
705 P-0105, T-133-CONF-ENG-ET, 16 September 2016, p. 53.
706 P-0105, T-133-CONF-ENG-ET, 16 September 2016, p. 71.
707 P-0190, T-97-CONF-ENG-CT, 7 June 2016, p. 23.
708 P-0105, T-133-CONF-ENG-ET, 16 September 2016, p. 44; P-0190, T-97-CONF-ENG-CT, 7 June 2016,
pp. 22-24.
709 P-0127, T. 139-CONF-ENG-ET, 26 September 2016, p. 7.
710 P-0127, T-139-CONF-ENG-ET, 26 September 2016, p. 10.
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272. Houses were looted and set on fire by Hema and Gegere ‘civilian combatants’

mobilised for this purpose to prevent the Lendu from coming back.711

273. In other, smaller Lendu villages that were around Lipri and Tsili, such as

Avetso, Djuba, Nyarara and Katho, they proceeded the same way: they looted crops

from farms and burnt down houses they came across.712 They also removed items of

value or use from the houses, such as cooking utensils before setting fire to peoples’

homes.713

274. [REDACTED] and other inhabitants of Lipri fled to the bush up to Djuba Hill

from where they were able to observe what was going on in the surrounding area.714

Lipri, Tsili and other surrounding villages were literally emptied of its inhabitants.715

[REDACTED] stayed in the bush from 18 February until [REDACTED] March.716

275. [REDACTED], who had seen the attackers enter the village, also took towards

the bush.717 His family had left after the first attack on the village; they had headed

up to [REDACTED] and eventually [REDACTED] reunited with them in the area of

[REDACTED].718

276. People were hiding out in the bush in dire circumstances.719 There was no

shelter, and if they were lucky they would find trees under which they could take

shelter.720 However, mostly, the displaced villagers were sleeping in the open.721 They

711 P-0055, T-71-ENG-CONF-ET, 24 February 2016, p. 46; P-0190, T-97-CONF-ENG-ET, 7 June 2016,
p. 22.
712 P-0105, T-133-CONF-ENG-ET, 16 September 2016, p. 46; P-0127, T. 139-CONF-ENG-ET,
26 September 2016, pp. 5, 12.
713 See e.g. P-0127, T-139-CONF-ENG-ET, 26 September 2016, p. 10.
714 [REDACTED]
715 P-0127, T-139-CONF-ENG-ET, 26 September 2016, 10.
716 [REDACTED]
717 [REDACTED]
718 [REDACTED]
719 P-0127, T-139-CONF-ENG-ET, 26 September 2016, p. 12.
720 P-0127, T-139-CONF-ENG-ET, 26 September 2016, p. 12.
721 P-0127, T-139-CONF-ENG-ET, 26 September 2016, p. 12.
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would eat what they could find, and if they did not find anything, they would go

without eating.722

277. As to the scale of the displacement, MONUSCO reported about 200 internally

displaced people to return to Lipri in June 2003.723 Many displaced people also went

to Bunia and reported on the crimes committed against them, complaining to the

UPC about what had happened to them.724

2. CAMP PM

278. P-0100, who lived in Camp PM, a village in the Walendu Djatsi collectivité725

which is largely inhabited by “retired persons”,726 testified that the inter-ethnic war

reached the village when Bosco NTAGANDA’s troops left Mongwbalu and Kilo

chasing out the Lendu from these places.727 The population fled to the bush as the

attackers neared around eight or nine o’clock in the evening.728 P-0100 fled when he

heard the soldiers firing gunshots.729

279. When the soldiers reached the village and opened fire, a deaf lady, who had

remained in her house while the other inhabitants had fled, was killed.730

[REDACTED].

280. The soldiers tried to set fire to houses as they left the village, with which they

did not succeed as it was raining.731 They cut down banana trees in a plantation

722 P-0127, T-139-CONF-ENG-ET, 26 September 2016, p. 12.
723 DRC-OTP-0005-0090, p. 0005-0091.
724 P-0190, T-97-CONF-ENG-CT, 7 June 2016, p. 22.
725 Agreed Fact 13.
726 P-0100, T-131-Red-ENG-WT, 14 September 2016, p. 24.
727 P-0100, T-131-Red-ENG-WT, 14 September 2016, p. 27.
728 P-0100, T-131-Red-ENG-WT, 14 September 2016, pp. 27-28.
729 P-0100, T-131-Red-ENG-WT, 14 September 2016, p. 29.
730 P-0100, T-131-Red-ENG-WT, 14 September 2016, p. 27.
731 P-0100, T-131-Red-ENG-WT, 14 September 2016, p. 29.
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belonging to [REDACTED] and destroyed the plantation after looting some of the

fruit.732

281. When P-0100 returned to the village, he found his house had been set on fire,

but not completely burnt down.733 Clothing was strewn all around the property.734 P-

0100 fled the village again and headed towards the bush near [REDACTED], where

he stayed in the company of some people he met in the bush.735 And even there, the

UPC found and attacked people.736

3. KOBU TAKEOVER

282. The UPC’s ‘Kilo battalion’ under commander SALUMU attacked Kobu, which

is located in the Walendu-Djatsi collectivité, on a Tuesday in February 2003 from the

direction of Kilo.737 The village was in fact attacked by two battalions of infantry and

heavy weapon units.738 Reinforcements bringing in ammunition came from

Mongbwalu.739

283. According to P-0018, Kobu was a village mainly inhabited by Lendu, Bira,

Nyali and Jajambo.740 The population had returned to the village following an earlier

attack around October 2002 when many of the inhabitants had been displaced.741

732 P-0100, T-131-Red-ENG-WT, 14 September 2016, p. 29.
733 P-0100, T-131-Red-ENG-WT, 14 September 2016, p. 31.
734 P-0100, T-131-Red-ENG-WT, 14 September 2016, pp. 31-32.
735 P-0100, T-131-Red-ENG-WT, 14 September 2016, p. 32.
736 P-0100, T-131-Red-ENG-WT, 14 September 2016, p. 32.
737 P-0907, T-90-CONF-ENG-ET, 26 April 2016, p. 59; P-0805, T-25bis-CONF-ENG-CT,
15 September 2015, pp. 14-15; P-0121, T-172-CONF-ENG-ET, 6 December 2016, pp. 59-60; P-0790, T-53-
CONF-ENG-ET, 18 January 2016, pp. 44-45; P-0106, T-44-Red-ENG-ET, 2 November 2015, p. 28. See
also P-0857, T-193-CONF-ENG-ET, 7 February 2017, p. 69; Agreed Fact 23.
738 P-0017, T-59-CONF-ENG-CT, 29 January 2016, p. 58.
739 P-0017, T-59-CONF-ENG-CT, 29 January 2016, p. 63.
740 P-0018, T-110-CONF-ENG-ET, 27 June 2016, pp. 59-60; P-0301, T-149-CONF-ENG-ET,
7 October 2016, p. 30. For definitions of “Jajambo” and “Nande”, see also Agreed Facts 38-39.
741 P-0790, T-53-CONF-ENG-CT, 18 January 2016, pp. 36-38; P-0121, T-172-CONF-ENG-ET,
6 December 2016, pp. 59-60; P-0301, T-149-CONF-ENG-ET, 7 October 2016, pp. 28-29.
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Some of the young people in the village tried to put up resistance around Wadza, but

they were unable to repel the advancing UPC troops.742

284. P-0121 saw the army arrive and heard a bomb explode in the air.743 Gunshots

were audible even from afar.744 The attack started around noon.745 P-0106,

[REDACTED] took flight when the village was attacked and the noise of explosions

could be heard.746 He fled to the bush around [REDACTED].747 P-0121 and his family

as well as other residents took towards the bush, heading to [REDACTED].748

285. P-0805, [REDACTED], saw people fleeing when the village was attacked.749 P-

0857 and some members of his family fled to Gutsi, a neighbouring village.750 P-0301,

a Lendu [REDACTED], testified that he, too, took flight when he could hear the noise

of detonating bombs.751 He also took towards Gutsi.752 Gunfire could be heard in the

surrounding bush until the evening.753

286. Other than Commander SALUMU, commanders SAIDI, NGANDJA, and

KAZUNGU, ERIC, and PASCAL were involved in the Kobu operation.754

NTAGANDA was supervising the operation and giving orders via Motorola.755

287. As the soldiers approached the village, the villagers were unable to take

anything from their homes as it was already too late.756 P-0805, for instance, was only

742 P-0790, T-53-CONF-ENG-CT, 18 January 2016, pp. 40-41; P-0805, T-25bis-CONF-ENG-CT,
15 September 2015, p. 16.
743 P-0121, T-172-CONF-ENG-ET, 6 December 2016, pp. 60-61.
744 P-0790, T-53-CONF-ENG-CT, 18 January 2016, p. 45; P-0805, T-25bis-CONF-ENG-CT,
15 September 2015, p. 16; P-0857, T-193-CONF-ENG-ET, 7 February 2017, p. 69.
745 P-0301, T-149-CONF-ENG-ET, 7 October 2016, p. 31.
746 P-0106, T-44-Red-ENG-ET, 2 November 2015, p. 28.
747 P-0106, T-44-Red-ENG-ET, 2 November 2015, pp. 28, 32.
748 P-0121, T-172-CONF-ENG-ET, 6 December 2016, p. 60.
749 P-0805, T-25bis-CONF-ENG-CT, 15 September 2015, p. 15.
750 P-0857, T-193-CONF-ENG-ET, 7 February 2017, p. 70.
751 P-0301, T-149-CONF-ENG-ET, 7 October 2016, p. 30.
752 P-0301, T-149-CONF-ENG-ET, 7 October 2016, p. 30.
753 P-0301, T-149-CONF-ENG-ET, 7 October 2016, p. 31.
754 P-0017, T-59-Red-ENG-WT, 29 January 2016, p. 58; P-0901, T-29-CONF-ENG-CT, 21 September
2015, pp. 11-12, 38-39; DRC-OTP-0204-0056 at 3:00-9:01.
755 P-0901, T-29-CONF-ENG-CT, 21 September 2015, p. 13.
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able to gather a few clothes and cooking equipment.757 When the villagers fled, P-

0790 initially stayed behind.758 His [REDACTED] had already fled with the others

when the UPC attacked.759 However, [REDACTED] were still in the village

[REDACTED] somewhere and he went to look them.760

288. When he found [REDACTED], UPC soldiers were already in the village.761 P-

0790 took [REDACTED], and tried to run away,762 but he could already hear

gunshots coming from the Kilo direction.763 As he was trying to flee, he chanced

upon soldiers who were about 30m away from where he was and opened fire.764

[REDACTED] were hit by the gunfire while he was [REDACTED] while trying to

flee; he was also hit when the soldiers shot at them.765

289. In order to save himself, he had to leave [REDACTED] behind who he could

tell had already died.766 P-0790 managed to crawl into the bush and he eventually

reached the other villagers when night fell.767 He did at first not realise that he was

seriously wounded because he could only think about [REDACTED] who had been

killed.768 [REDACTED], and [REDACTED] at the time.769 He was never able to

756 P-0790, T-53-CONF-ENG-CT, 18 January 2016, pp. 38-39; P-0301, T-149-CONF-ENG-ET,
7 October 2016, p. 30.
757 P-0805, T-25bis-CONF-ENG-CT, 15 September 2015, pp. 18-19.
758 P-0790, T-53-CONF-ENG-CT, 18 January 2016, p. 38.
759 P-0790, T-53-CONF-ENG-CT, 18 January 2016, p. 43 and T-54-CONF-ENG-CT, 19 January 2016,
p. 44.
760 P-0790, T-53-CONF-ENG-CT, 18 January 2016, p. 44-45.
761 P-0790, T-53-CONF-ENG-CT, 18 January 2016, p. 45.
762 P-0790, T-53-CONF-ENG-CT, 18 January 2016, p. 45
763 P-0790, T-53-CONF-ENG-CT, 18 January 2016, p. 45.
764 P-0790, T-53-CONF-ENG-CT, 18 January 2016, p. 45 and T-54-CONF-ENG CT, 19 January 2016,
p. 43.
765 P-0790, T-53-CONF-ENG-CT, 18 January 2016, p. 45 and T-54-CONF-ENG-CT, 19 January 2016,
p. 43; DRC-OTP-2078-2407.
766 P-0790, T-53-CONF-ENG-CT, 18 January 2016, p. 45.
767 P-0790, T-53-CONF-ENG-CT, 18 January 2016, p. 45.
768 P-0790, T-53-CONF-ENG-CT, 18 January 2016, p. 46 and T-54-CONF-ENG-CT, 19 January 2016,
pp. 43-44; T-57-CONF-ENG-CT, 25 January 2016, p. 6.
769 P-0790, T-53-CONF-ENG-CT, 18 January 2016, p. 46.
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recover their bodies or remains, let alone bury them after he had to abandon them

where they had been killed.770

290. P-0790 himself sustained a serious, large wound [REDACTED].771 He was

bleeding throughout the night.772 It was only after resting for a few days that P-0790

was able to walk to [REDACTED].773 He arrived in [REDACTED] at night, crossing

[REDACTED].774

291. The weapons used during the attack on Kobu included mortar shells that had

specifically been provided to the ‘Kilo battalion’ together with other weapons and

ammunition from the weapons stock at the ‘apartments’ in Mongwbalu.775 When the

UPC had seized the village, they set up camp at Kobu market, which was located on

an elevation.776 Commander SALUMU, however, occupied a house further down the

road towards Kilo État and Kilo Mission.777

292. Fleeing to [REDACTED], P-0121 and his family continued on to Gutsi.778 They

were afraid to be found in the bush, so they did not light any fires.779 According to P-

0857, while the UPC soldiers were occupying Kobu, they also went into other

villages such as Buli, Sangi, and Jitchu to look for people.780

293. P-0121 and his family were hiding out in the bush in the vicinity of Buli

[REDACTED], constantly moving so as not to be found.781 They found manioc and

770 P-0790, T-53-CONF-ENG-CT, 18 January 2016, p. 47 and T-54-CONF-ENG-CT, 19 January 2016,
p. 17.
771 P-0790, T-54-CONF-ENG-CT, 19 January 2016, p. 44 and T-57-CONF-ENG-ET, 25 January 2016, p. 7.
772 P-0790, T-57-CONF-ENG-ET, 25 January 2016, p. 6.
773 P-0790, T-57-CONF-ENG-ET, 25 January 2016, p. 11.
774 P-0790, T-57-CONF-ENG-ET, 25 January 2016, p. 11.
775 [REDACTED]
776 P-0017, T-59-CONF-ENG-ET, 29 January 2016, p. 65.
777 P-0017, T-59-CONF-ENG-ET, 29 January 2016, p. 65.
778 P-0121, T-172-CONF-ENG-ET, 6 December 2016, p. 60.
779 P-0121, T-172-CONF-ENG-ET, 6 December 2016, p. 64.
780 P-0857, T-193-CONF-ENG-ET, 7 February 2017, p. 71.
781 P-0121, T-172-CONF-ENG-ET, 6 December 2016, pp. 69-70.

ICC-01/04-02/06-2275-Corr-Red 07-11-2018 96/166 EK T



No. ICC-01/04-02/06 97/166 7 November 2018

cassava in the fields on which they survived.782 The women, children, and old people

would find shelter in tree houses the men set up for them and the men themselves

would sleep outside in open air.783

294. Having fled to Gutsi, which is situated on a hill from where the neighbouring

villages are visible, P-0857 was able to observe the UPC soldiers setting houses on

fire in Kobu.784 Other, smaller villages were also being attacked in the vicinity, which

the villagers who had fled to Gutsi could observe from there.785

295. The UPC also shelled a column of civilians in the vicinity of Kobu.786 As the

people dressed in civilian clothing were approaching the village, singing and making

noise, commander SALUMU gave the order to shoot at them with the [REDACTED]

weapon.787

296. [REDACTED] testified that the purpose of targeting the column was to dispel

it and to “keep exerting pressure so that nobody could even light a fire to cook or to warm

themselves and they would understand that we could see the fire, so every time we saw one we

were to destroy it. “788 This measure was aimed at “those who were fleeing, those people

who had fled from Kobu centre and who were seeking refuge in the forests surrounding the

valleys in Kobu”.789 Put differently, the UPC troops were purposely and intentionally

targeting the civilian population with heavy anti-personnel weapons.

297. P-0127 eventually reached [REDACTED] where he learned that Commander

SALUMU of the UPC had called the Lendu population for a peace meeting which

782 P-0121-T-172-CONF-ENG-ET, 6 December 2016, p. 74; P-0805, T-25bis-CONF-ENG CT,
15 September 2015, p. 19.
783 P-0121, T-172-CONF-ENG-ET, 6 December 2016, p. 74. See also infra,
Victimisation and Suffering Associated with Forcible Transfer.
784 P-0857, T-193-CONF-ENG-ET, 7 February 2017, p. 71.
785 P-0301, T-149-CONF-ENG-ET, 7 October 2016, p. 32.
786 [REDACTED]
787 [REDACTED]
788 [REDACTED]
789 [REDACTED]
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was to take place in Sangi.790 P-0127 was curious about the meeting and set out to go

to Sangi for this purpose.791 He, however, first decided to go to [REDACTED] in

order to meet up with other people from the Lendu community, so that they could

attend the peace meeting together.792

4. BAMBU

298. The majority of people living in Bambu were Lendu.793 Many Lendu had also

fled to Bambu from Mongbwalu in 2002 due to the clashes in the town.794

299. Bambu was a mining area where gold was panned.795 Commander SALUMU’s

and KYALIGONZA’s troops attacked Bambu [REDACTED] upon the orders of

NTAGANDA.796

300. Contrary to the assertion of D-0038 that there were no civilians in the village

of Bambu when it was attacked,797 there were still many civilians in the village –

either locals or refugees from other villages. The Chamber has, for instance, heard the

evidence of P-0018, [REDACTED], who testified about hearing gunfire coming from

the direction of Shari, the river that separates Nizi from Bambu.798 She concluded that

UPC soldiers were attacking the village.799 She did not see any Lendu fighters

790 P-0127, T-139-CONF-ENG-ET, 26 September 2016, p. 20.
791 P-0127, T-139-CONF-ENG-ET, 26 September 2016, p. 20.
792 P-0127, T-139-CONF-ENG-ET, 26 September 2016, p. 20.
793 P-0018, T-110-CONF-ENG-ET, 27 June 2016, p. 45.
794 P-0863, T-180-CONF-ENG-ET, 16 January 2017, p. 11.
795 [REDACTED]
796 [REDACTED]
797 D-0038, T-249-CONF-ENG-CT, 17 October 2017, pp. 73-74.
798 P-0018, T-110-Red-ENG-WT, 27 June 2016, p. 48 and T-111-CONF-ENG-ET, 28 June 2016, p. 54.
799 P-0018, T-110-CONF-ENG-ET, 27 June 2016, pp. 52-54.
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defending Bambu and took flight to the bush.800 In fact, the Lendu combatants had

long been driven out of the area around this time.801

301. The UPC employed heavy weaponry when it attacked the village,802 which

resulted in the destruction of various buildings, including the court and the

stadium.803 Pictures of the structures of the Bambu stadium taken many years after

the events in question are not capable of rebutting P-0863’s credible account that the

stadium’s structure was indeed damaged during the attack.804 In fact, the pictures

still testify to the seating structures being destroyed. In light of abundant evidence on

the UPC’s military equipment805 versus the arms used by the combatants, D-0038’s

assertion that the combatants were able to launch rockets and shells from Bambu

should equally be rejected.806

302. When the UPC eventually took over Bambu, they stayed in the village for

about a month.807 During this time, they would even launch mortar shells (“bombs”)

into the bush where people were hiding.808

303. The Chamber heard the evidence of V1 whose family compound was hit by a

shell and [REDACTED] his family [REDACTED] were instantaneously killed in this

incident on 19 February 2003.809 Moreover, the Chamber has heard the graphic detail

of the injuries sustained by those killed in the attack,810 including V1’s

[REDACTED].811 The Chamber equally heard V1 speak of his profound pain and

800 P-0018, T-110-CONF-ENG-ET, 27 June 2016, pp. 52, 55 and T-111-CONF-ENG-ET, 28 June 2016,
p. 55.
801 V1, T-201-CONF-ENG-ET, 10 April 2017, p. 60.
802 P-0863, T-180-Red-ENG-WT, 16 January 2017, p. 26.
803 P-0863, T-180-CONF-ENG-ET, 16 January 2017, p. 26.
804 DRC-D18-0001-2929; DRC-D18-0001-2928.
805 See e.g. supra, paras. 140, 167, 269, 295, 299.
806 D-0038, T-249-CONF-ENG-ET, 17 October 2017, p. 73.
807 P-0863, T-180-CONF-ENG-ET, 16 January 2017, p. 32; V1, T-201-Red-ENG-WT, 10 April 2017, pp. 9-
10, 20.
808 P-0863, T-180-CONF-ENG-ET, 16 January 2017, p. 37.
809 V1, T-201-CONF-ENG-ET, 10 April 2017, pp. 20, 68, 70.
810 V1, T-201-CONF-ENG-ET, 10 April 2017, p. 21.
811 V1, T-201-CONF-ENG-ET, 10 April 2017, pp. 21-22.
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suffering on account of the loss of life of his family members,812 and his actions in

trying to see whether they were still alive, regardless of whether he would also be

struck.813

304. [REDACTED] provided the physical evidence of the metal stabiliser of the

artillery shell that hit [REDACTED],814 as well as pictures of damage to [REDACTED]

that corroborate his account.815 His account is further corroborated by Witness P-0863

who testified that he heard a shell pass through the air at [REDACTED] and that he

subsequently found out about it killing the family of [REDACTED] and how he

attended their funeral.816

305. [REDACTED] also testified about listening to intercepted UPC messages817

wherein he heard mention of the number of weapons they had in [REDACTED], as

well as instructions to fire on people who had taken refuge in the valleys.818

306. Witness [REDACTED] credibly asserted that the metal stabiliser he recovered

was the stabiliser of the very shell that [REDACTED].819 He explained to the Chamber

how he, as a layman but fact witness, concluded that the trajectory of the shell

originated in the direction of Nizi, given that it hit [REDACTED] from that

direction.820 This assessment was corroborated by the testimony of [REDACTED],

who stated that the attack on Bambu was launched from Nizi under the command of

commander KYALIGONZA.821 Against this evidence, the Chamber should reject D-

0038’s claim that the enemy was well armed and attacking the UPC soldiers from the

bridge.822

812 V1, T-201-Red-ENG-WT, 10 April 2017, p. 38.
813 V1, T-201-CONF-ENG-ET, 10 April 2017, p. 21.
814 [REDACTED]
815 DRC-PCV-0001-0126; DRC-PCV-0001-0086; DRC-PCV-0001-0089.
816 P-0863, T-180-CONF-ENG-ET, 16 January 2017, pp. 27-28.
817 See infra, para. 331.
818 [REDACTED]
819 [REDACTED]; DRC-PCV-0001-0126; DRC-PCV-0001-0086.
820 [REDACTED]
821 [REDACTED]
822 D-0038, T-249-CONF-ENG-CT, 17 October 2017, p. 73.
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307. When the UPC attacked Bambu, P-0018, together with other members of her

family fled to the bush around [REDACTED] in order to hide out there.823 From

[REDACTED] they continued on to [REDACTED] and Buli.824 During the flight she

got separated from some of her family members and ended up in the company of

inter alia, [REDACTED].825

308. P-0863, who fled with [REDACTED], went into the bush towards Gutsi.826

309. The two churches in Bambu as well as all the schools had been ransacked as

well.827 The churches’ doors were broken in. The priest’s chalice had been taken and

all the other objects were demolished. The priest’s and nuns’ belongings, including

clothing and books had also been looted.828 The church had kept a food stock for

malnourished children – all of which had been pillaged by the UPC.829

310. Bambu hospital received many patients after the initial, earlier attacks, some

returning from the bush to where they had fled when the UPC attacked.830 The

medical staff who had themselves fled returned to the hospital after the attack in

order to take care of the sick and wounded.831

311. Some patients who had sustained shot wounds from bullets, and others had

contracted malaria in the forest or suffered from malnutrition.832 There was no

medication with which [REDACTED] could treat those who had contracted

malaria.833 The bullet wounds were particularly gruesome, sometimes leaving large

823 P-0018, T-110-CONF-ENG-ET, 27 June 2016, pp. 52, 55.
824 P-0018, T-110-CONF-ENG-ET, 27 June 2016, pp. 55-56.
825 P-0018, T-110-CONF-ENG-ET, 27 June 2016, pp. 56, 62-64 and T-111-CONF-ENG-ET, 28 June 2016,
p. 66.
826 P-0863, T-180-CONF-ENG-ET, 16 January 2017, pp. 32, 35.
827 P-0863, T-180-CONF-ENG-ET, 16 January 2017, p. 49.
828 P-0863, T-180-CONF-ENG-ET, 16 January 2017, p. 49.
829 P-0863, T-180-CONF-ENG-ET, 16 January 2017, p. 49.
830 [REDACTED]
831 [REDACTED]
832 [REDACTED]
833 [REDACTED]
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exit wounds on peoples’ bodies.834 The staff had to improvise and practice “war

medicine” as there were essentially no materials or products for surgeries.835 In some

cases they were simply unable to treat the wounds or patients died of tetanus.836

312. Initially, when the UPC attacked Bambu sporadically, the hospital staff was

able to evacuate their patients to the village of Saint-Therèse.837 However, when the

main attack was launched, the hospital staff was unable to take their patients with

them when they themselves fled to save their lives.838

313. When the hospital staff returned to Bambu hospital, they found that the UPC

soldiers had killed the patients who had been in the wards and were too weak to flee

during the attack.839 Their bodies showed signs of beatings and cuts from axes and

machetes.840 Most of these patients had been tuberculosis patients who had not had

the strength to flee.841 Only one Bira man who had stepped on a mine in Lipri and

lost his leg was still alive after having been shot by the UPC in the hospital; he later

on died of tetanus.842 Before he died, he was able to tell the returning staff what had

happened to him.843 [REDACTED] also saw bullet holes in room No. 8 of the

hospital.844

314. Nine dead people were found in the courtyard of the hospital and most of

them had indeed been shot dead.845 The hospital staff buried six of them in a hole that

834 [REDACTED]
835 [REDACTED]
836 [REDACTED]
837 [REDACTED]
838 [REDACTED]
839 [REDACTED]
840 [REDACTED]
841 [REDACTED]
842 [REDACTED]
843 [REDACTED]
844 [REDACTED]
845 [REDACTED]
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had previously been dug to serve as a latrine, but had not been used as such yet.846 To

[REDACTED] knowledge, the bodies remain buried next to the hospital to this day.847

315. The soldiers had also pillaged all the material the staff had hidden in the roof

or the ground, such as the sterilising equipment, dentistry material, laboratory

equipment, and a small stock of medication.848

846 [REDACTED]
847 [REDACTED]
848 [REDACTED]
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5. BULI

316. P-0018 testified that people who arrived in Buli came from, inter alia,

Mongbwalu as well as from the direction of Bambu; others came from neighbouring

localities such as Kobu, Gutsi, or Lipri.849 She stated that the people arriving in Buli

had fled the ‘war’.850 This account was corroborated by [REDACTED], who testified

that after having fled Mongbwalu he stayed in Buli.851

317. There were many such displaced people who arrived from other,

neighbouring villages and there was not enough shelter for all of them.852 Most of the

displaced persons were Lendu.853 P-0113 was one of those who had fled towards Buli

and stayed in the surrounding bush.854 There was neither shelter nor food for the

people staying in and around Buli.855

318. [REDACTED] went to towards Sangi in order to find food in the fields.856

When he returned, he said that he was stopped by UPC troops and was taken to

Kobu857 where he was given a letter in which the UPC asked for a meeting in Sangi.858

Although, [REDACTED] did not herself see the letter, [REDACTED] told her that the

UPC soldiers were asking for a pacification meeting to be held in Sangi.859

[REDACTED] confirmed that [REDACTED] had been stopped by UPC soldiers in

849 P-0018, T-110-CONF-ENG-ET, 27 June 2016, pp. 57-59; P-0805, T-25bis-CONF-ENG-CT,
15 September 2015, p. 28, 34; P-0300, T-166-CONF-ENG-CT, 28 January 2016, p. 47.
850 P-0018, T-110-CONF-ENG-ET, 27 June 2016, p. 59.
851 [REDACTED]
852 P-0805, T-25bis-CONF-ENG-CT, 15 September 2015, p. 34.
853 P-0805, T-25bis-CONF-ENG-CT, 15 September 2015, p. 34.
854 P-0113, T-118-CONF-ENG-CT, 11 July 2016, p. 22.
855 P-0113, T-118-CONF-ENG-CT, 11 July 2016, p. 22.
856 [REDACTED]
857 [REDACTED]
858 [REDACTED]
859 [REDACTED]
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Kobu and been told by NTAGANDA himself that they should convey to the

population that they should return the saba-saba weapon that was lost in Lipri.860

319. Commander SALUMU further told them that if the weapon was not returned,

they would be struck.861 [REDACTED] handed the letter over to the [REDACTED] of

Buli.862 A response to the letter was drafted and [REDACTED] took it to Kobu to

hand it over to the UPC.863 It was on a Wednesday that people started leaving Buli

towards Sangi in order to attend the meeting.864 [REDACTED] were among the

people who left for Sangi.865 They decided “it was preferable to go and listen to what had

to be said”.866 DYIKPANU was also among those who decided to go to the peace talks,

and they went to attend the meeting.867 The population was tired of not eating

properly, the poor sleeping and living conditions they found themselves in as a

result of their flight, which made them essentially homeless.868

320. The men who went to attend the meeting were unarmed.869 P-0018 and other

women remained behind but fled in the direction of [REDACTED] when they heard

gunshots emanating from Sangi.870 P-0018 was with [REDACTED].871 When the

soldiers arrived in Buli, they were setting houses on fire and “shooting all around”.872

321. P-0039 was forced to flee again when the UPC soldiers attacked Buli.873 He and

other people who had gathered in Buli took flight to the surrounding bush.874 The

860 [REDACTED]
861 [REDACTED]
862 [REDACTED]
863 [REDACTED]
864 [REDACTED]
865 [REDACTED]
866 [REDACTED]
867 [REDACTED]
868 [REDACTED]
869 P-0018, T-110-CONF-ENG-ET, 27 June 2016, p. 69 and T-111-CONF-ENG-CT, 28 June 2016, p. 70; P-
0790, T-54-CONF-ENG-CT, 19 January 2016, p. 10.
870 P-0018, T-110-CONF-ENG-ET, 27 June 2016, pp. 63-64, 70 and T-111-CONF-ENG-CT, 28 June 2016,
pp. 70-73.
871 P-0018, T-110-CONF-ENG-ET, 27 June 2016, pp. 63, 70-71, 76.
872 P-0018, T-110-CONF-ENG-ET, 27 June 2016, p. 79 and T-111-CONF-ENG-CT, 28 June 2016, p. 71.
873 P-0039, DRC-OTP-0104-0015-R03, para. 26.
874 P-0039, DRC-OTP-0104-0015-R03, para. 26.
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soldiers followed them even into the bush, firing at the fleeing population.875 The

soldiers, who were dressed in camouflage uniforms with berets, continued firing

shots into the air until nightfall which caused terror among those who had run for

their lives and were hiding in the bush.876

322. When the UPC soldiers entered the village of Buli and went to the bush

chasing people, P-0113 was captured.877 Other members of her family with whom she

had fled managed to run away when the soldiers arrested P-0113, [REDACTED].878 P-

0113 [REDACTED] were taken to Buli together with other people the soldiers had

found and arrested in the bush.879 P-0039, who had spent the night hidden in the

bush, and who, during his flight had lost his family members, was eventually found

by a UPC soldier.880 The soldier who found him wore a camouflage uniform and was

armed with a rifle.881

323. The soldier spoke Swahili to P-0039 and ordered him to walk in front of him

until they reached a group of other UPC soldiers who were searching the bush for

‘Lendu’.882 P-0039 overheard the soldiers saying to each other that they were tired

and therefore going to return the next day to continue looking for Lendu.883 As the

soldiers ordered P-0039 to continue walking, they crossed a river and eventually

reached Buli village and the adjacent village of [REDACTED].884 He was also made to

carry a mattress to their final destination.885

875 P-0039, DRC-OTP-0104-0015-R03, para. 26.
876 P-0039, DRC-OTP-0104-0015-R03, para. 26.
877 P-0113, T-118-CONF-ENG-CT, 11 July 2016, pp. 13-14, 20-21, 30-32.
878 P-0113, T-118-CONF-ENG-CT, 11 July 2016, pp. 31-32.
879 P-0113, T-118-CONF-ENG-CT, 11 July 2016, p. 34.
880 P-0039, DRC-OTP-0104-0015-R03, para. 27 and DRC-OTP-2062-0244-R02, para. 34.
881 P-0039, DRC-OTP-0104-0015-R03, para. 27.
882 P-0039, DRC-OTP-0104-0015-R03, para. 27.
883 P-0039, DRC-OTP-0104-0015-R03, para. 28
884 P-0039, DRC-OTP-0104-0015-R03, para. 28 and DRC-OTP-2062-0253-R02, paras. 36, 38.
885 P-0039, DRC-OTP-0104-0015-R03, para. 28.
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324. When they arrived, the soldiers took P-0039 to [REDACTED].886 One of the

children in the hut was actually P-0039’s [REDACTED].887

325. Once arrived in Buli, P-0113 [REDACTED] prisoners, most of whom she

believed to be Lendu.888 The soldiers ordered P-0113 and other women to cook for

them.889 While they were cooking, they could move about; however, it was not

possible for them to leave Buli.890 Among the other women who were made to cook,

P-0113 recognised one of the women from [REDACTED].891

326. At one point, when P-0113 was cooking as ordered, [REDACTED] and an

armed soldier in camouflage uniform stopped her.892 The soldier started to undress

her, threw her to the ground and raped her by penetrating her vagina with his penis

against her will.893 When he raped her, he told [REDACTED] in Swahili that he was

“making her his wife” and if she cried out, he would kill her.894 After he had finished

raping her, he said: “[REDACTED] and go back, do your work.”895

6. JITCHU

327. Having fled to Jitchu from Buli, [REDACTED] stayed in Jitchu overnight.896

She could hear gunshots being fired until nightfall and the next morning she saw

fires in Gutsi.897 The soldiers found [REDACTED].898 [REDACTED] and an elderly

886 P-0039, DRC-OTP-0104-0015-R03, para. 29.
887 P-0039, DRC-OTP-0104-0015-R01, para. 29.
888 P-0113, T-118-CONF-ENG-CT, 11 July 2016, p. 34 and T-119-CONF-ENG-CT, 12 July 2016, pp. 19-
20.
889 P-0113, T-118-CONF-ENG-CT, 11 July 2016, p. 35.
890 P-0113, T-119-CONF-ENG-CT, 12 July 2016, p. 61.
891 P-0113, T-118-CONF-ENG-CT, 11 July 2016, p. 35.
892 P-0113, T-118-CONF-ENG-CT, 11 July 2016, pp. 33-36.
893 P-0113, T-118-CONF-ENG-CT, 11 July 2016, pp. 33-36.
894 [REDACTED]
895 [REDACTED]
896 [REDACTED]
897 [REDACTED]
898 [REDACTED]
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woman who was nearby in the bush were also apprehended by the soldiers.899 In

total, the soldiers apprehended approximately [REDACTED] Lendu whom they then

made to carry their booty, such as mattresses and clothing to [REDACTED] where

they arrived at some point in the afternoon.900

328. Likewise, the group of Lendu who had been apprehended in the bush near

Buli did not stay long in Jitchu. According to P-0039, it was [REDACTED] that the

soldiers came and ordered him and his group to get out of the hut and walk to

[REDACTED].901 He took [REDACTED] as they walked until a soldier came to take

the [REDACTED] away; he did not see [REDACTED] again until a few months after

when [REDACTED] was found in a Nyali village.902

329. In the village of Jitchu proper, which was a Lendu village,903 the remaining

population was told by their village chief to go and attend peace talks with the Hema

in Kobu.904 He told them that there had been a letter convening them to a meeting to

this effect.905 It was mainly the male population that went to attend the talks.906

7. GUTSI

330. When the UPC took over Bambu and installed itself in the village, P-0863 and

his [REDACTED] wife [REDACTED] children fled to Gutsi.907 There was no shelter

and P-0863 had to sleep in the open.908 There was also no food to be found, as there

were not even any farms around.909 Some people who had also fled to Gutsi managed

899 [REDACTED]
900 [REDACTED]
901 P-0039, DRC-OTP-0104-0015-R03, para. 30.
902 P-0039, DRC-OTP-0104-0015-R03, paras. 29-30.
903 P-0108, T-185-CONF-ENG-ET, 23 January 2017, p. 44.
904 P-0108, T-185-CONF-ENG-ET, 23 January 2017, pp. 45-46.
905 P-0108, T-185-CONF-ENG-ET, 23 January 2017, p. 46.
906 P-0108, T-185-CONF-ENG-ET, 23 January 2017, p. 50.
907 P-0863, T-180-CONF-ENG-ET, 16 January 2017, pp. 32, 35, 37.
908 P-0863, T-180-CONF-ENG-ET, 16 January 2017, p. 34.
909 P-0863, T-180-CONF-ENG-ET, 16 January 2017, p. 34.
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to build makeshift shelters from tarpaulin where at least the children could take

refuge during the night.910

331. While he was in Gutsi, P-0863 [REDACTED] a Lendu militia man had seized a

radio from a UPC soldier who was killed in Bambu.911 As [REDACTED], the

combatant had taken the radio to Gutsi, where another former Lendu combatant

installed the radio and managed to intercept some of the UPC’s communications.912

The radio was set up in [REDACTED].913

332. P-0863 was curious about these intercepts and went to listen to them; this is

how he learned that the UPC was launching an attack on Buli from Kobu.914 He also

overheard on the radio that the UPC planned to call people out of the bush and have

them go to Kobu, thinking that the fighting was over.915 The people in Gutsi

understood that the UPC wanted to trap them, and decided not to leave the village.916

910 P-0863, T-180-CONF-ENG-ET, 16 January 2017, p. 35.
911 P-0863, T-180-Red-ENG-WT, 16 January 2017, p. 37; P-0857, T-193-CONF-ENG-ET, 7 February 2017,
p. 75.
912 P-0863, T-180-Red-ENG-WT, 16 January 2017, p. 37; P-0301, T-149-CONF-ENG-ET, 7 October 2016,
p. 35.
913 P-0863, T-181-CONF-ENG-ET, 17 January 2017, pp. 52-55; P-0857, T-194-CONF-ENG-ET,
8 February 2017, pp. 15-16; P-0301, T-149-CONF-ENG-ET, 7 October 2016, p. 48.
914 P-0863, T-180-CONF-ENG-ET, 16 January 2017, p. 37.
915 P-0863, T-180-CONF-ENG-ET, 16 January 2017, pp. 43-44.
916 P-0301, T-149-CONF-ENG-ET, 7 October 2016, pp. 35.
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8. SANGI

333. The Chamber heard that the UPC went to Sangi and convened the local people

to a meeting.917 P-0019, for instance, testified that when she had fled to [REDACTED],

UPC troops lured her and others to a “peace meeting” near the Catholic Church in

Sangi,918 only to be surrounded and arrested when they arrived.919 P-0113 testified

that among those who followed the soldiers’ call for a peace meeting were

[REDACTED].920

334. P-0019 later found out that another group of people had suffered the same fate

just before she got there, with both young and old persons of both genders having

been arrested and bound by their wrists and feet.921 The group [REDACTED]

guarded by UPC soldiers so that they were unable to flee.922 Others were held in a

house or houses around the church that had been abandoned by the local

population.923

335. All the prisoners who had been taken to Buli by the UPC soldiers were

ordered to leave for Sangi and Kobu and to carry baggage “that belonged to the

soldiers”, namely goods that had been pillaged in Buli.924 Commander SALUMU925

ordered P-0113 to carry [REDACTED].926 To her knowledge, everybody who had

been in Buli went to Kobu927 accompanied by soldiers who were armed with rifles.928

917 P-0805, T-25bis-CONF-ENG-CT, 15 September 2015, p. 35; P-0301, T-149-CONF-ENG-ET,
7 October 2016, p. 36.
918 P-0019, T-115-CONF-ENG-CT, 6 July, 2016, p. 27.
919 P-0019, T-115-CONF-ENG-CT, 6 July, 2016, p. 28.
920 P-0113, T-118-CONF-ENG-CT, 11 July 2016, pp. 27-28.
921 P-0019, T-115-CONF-ENG-CT, 6 July, 2016, p. 28.
922 P-0019, T-115-CONF-ENG-CT, 6 July, 2016, p. 30.
923 P-0019, T-115-CONF-ENG-CT, 6 July, 2016, pp. 30-31.
924 P-0113, T-118-CONF-ENG-CT, 11 July 2016, pp. 41-43.
925 P-0113, T-118-CONF-ENG-CT, 11 July 2016, p. 14 and T-119-CONF-ENG-CT, 12 July 2016, p. 42.
926 P-0113, T-118-CONF-ENG-CT, 11 July 2016, pp. 14-15, 38, 42-43.
927 P-0113, T-118-CONF-ENG-CT, 11 July 2016, p. 42.
928 P-0113, T-118-CONF-ENG-CT, 11 July 2016, p. 42
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336. P-0018 also testified how she and other women were taken to Sangi by

soldiers and made [REDACTED].929 She observed that one of the soldiers had a

Motorola and was giving orders to the others who were guarding the women.930

When she had been taken to Sangi, P-0018 saw smoke coming from houses in the

village and she also saw heavy weapons, including mortars.931

337. When the group of prisoners from Buli arrived in Sangi, they stopped to rest

for a [REDACTED].932 P-0113 went to relieve herself and was followed by a UPC

soldier armed with a weapon who forced her to sleep with him; he penetrated her

vagina with his penis against her will.933 When he raped her he told her that if she

shouted out he would kill her.934

338. The soldiers who were guarding the women wore camouflage uniforms and

were bearing individual weapons.935 They also addressed them with comments such

as “[t]he Lendu are useless wild animals and we can do with them anything we want. They

are not humans.”936 UPC troops were taking women away from the group, including

young girls and took them to the bush where they proceeded to rape them, and

several women did not return.937

339. P-0019 could hear the women shouting and screaming once they had been

taken to the bush.938 When they came to pick up the women the soldiers addressed

them in Swahili, saying things like: “We can kill you. There will be no consequences if we

kill you.”939 The soldiers also yelled at them when they hit them and said things like:

929 P-0018, T-110-CONF-ENG-ET, 27 June 2016, p. 80.
930 P-0018, T-110-CONF-ENG-ET, 27 June 2016, p. 80 and T-112-CONF-ENG-ET, 29 June 2016, p. 35.
931 P-0018, T-110-CONF-ENG ET, 27 June 2016, p. 80 and T-111-CONF-ENG CT, 28 June 2016, p. 5.
932 P-0113, T-118-CONF-ENG-CT, 11 July 2016, p. 46.
933 P-0113, T-118-CONF-ENG-CT, 11 July 2016, p. 46.
934 P-0113, T-118-CONF-ENG-CT, 11 July 2016, p. 46.
935 [REDACTED]
936 [REDACTED]
937 [REDACTED]
938 P-0019, T-115-CONF-ENG-CT, 6 July, 2016, p. 30.
939 P-0018, T-111-CONF-ENG-CT, 28 June 2016, p. 17.
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“You are stupid” and “We will marry you all”,940 pulling and hitting the women on their

backs.941

340. From where P-0018 was sitting, she could see [REDACTED].942 She could also

see that the soldiers were beating the prisoners “black and blue” with their rifles943 and

heard the people inside cry out in Kilendu.944

341. Several other groups of people were brought to Sangi, as according to P-0019,

her group was [REDACTED] to arrive and be detained by the UPC in Sangi. She

witnessed another group of Lendu being brought in by UPC soldiers who tied them

up and flogged them with sticks, belts, and rifle butts.945 She also saw some people

being mutilated and killed by the troops by having their ears or genitals cut off.946 P-

0019 heard some of the UPC soldiers say: “in three days we are going to exterminate you

Lendu”.947 Some prisoners were forced to eat their own ears that had been cut off.948

342. The next morning, soldiers came to take [REDACTED] women [REDACTED]

and took them to the bush.949 P-0018 could hear them crying out, screaming in

Kilendu “Mother, I am going to die”.950 Thereafter, the soldiers brought some women

back to the group and other soldiers came to take [REDACTED] other women.951 The

women and soldiers were [REDACTED] and she could hear the women scream.952

940 P-0018, T-111-CONF-ENG-CT, 28 June 2016, pp. 18-19.
941 P-0018, T-111-CONF-ENG-CT, 28 June 2016, p. 17.
942 P-0018, T-110-CONF-ENG-ET, 27 June 2016, pp. 81-82; T-111-CONF-ENG-CT, 28 June 2016, p. 7 and
T-112-CONF-ENG-ET, 29 June 2016, p. 8.
943 P-0018, T-110-CONF-ENG-ET, 27 June 2016, p. 82; T-111-CONF-ENG-CT, 28 June 2016, pp. 7-8 and
T-112-CONF-ENG-ET, 29 June 2016, pp. 10, 33.
944 P-0018, T-111-CONF-ENG-CT, 28 June 2016, pp. 7-9.
945 P-0019, T-116-CONF-ENG-CT, 7 July, 2016, pp. 3-4.
946 P-0019, T-116-CONF-ENG-CT, 7 July, 2016, pp. 4-5.
947 P-0019, T-116-CONF-ENG-CT, 7 July, 2016, pp. 4-5.
948 P-0019, T-116-CONF-ENG-CT, 7 July, 2016, pp. 4-5.
949 P-0018, T-111-CONF-ENG-CT, 28 June 2016, pp. 10-12.
950 P-0018, T-111-CONF-ENG-CT, 28 June 2016, pp. 10-12.
951 P-0018, T-111-CONF-ENG-CT, 28 June 2016, p. 14.
952 P-0018, T-111-CONF-ENG-CT, 28 June 2016, p. 15.
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The women were being raped.953 P-0018 [REDACTED].954 A soldier then came and

took away [REDACTED].955 P-0018 could hear that [REDACTED] was raped and then

shot dead.956

343. Thereafter, one of the soldiers came for P-0018.957 He was armed.958

[REDACTED]. She refused to follow his order, so the soldier started to pull her into

the forest while she tried to fight him off.959 During this fight, she sustained an injury

[REDACTED] but she continued to fight the soldier.960 She did not succeed in

fighting him off her and the soldier penetrated her vagina with his penis, raping

her.961

344. While he was raping her, the soldier said: “Are you joking with me? I could kill

you. You know, I can kill you and there’s nothing you can do about it”.962 There were

[REDACTED] soldiers standing by, laughing.963 As she kept fighting, he threatened

her with his weapon and then shot her [REDACTED].964 The gunshot [REDACTED]

left her unconscious.965 The soldiers left her for dead and it was only much later, after

the soldiers had already left, [REDACTED].966 She only regained consciousness when

she was taken to [REDACTED] and reunited with [REDACTED].967

345. The group of prisoners among which P-0019 was detained were not

themselves mistreated in Sangi; however, they were forced to carry bundles to

953 P-0018, T-111-CONF-ENG-CT, 28 June 2016, pp. 12, 15.
954 P-0018, T-111-CONF-ENG-CT, 28 June 2016, p. 15.
955 P-0018, T-111-CONF-ENG-CT, 28 June 2016, pp. 15-16, 20.
956 P-0018, T-111-CONF-ENG-CT, 28 June 2016, pp. 10, 20, 30-31.
957 P-0018, T-111-CONF-ENG-CT, 28 June 2016, pp. 10, 20.
958 P-0018, T-111-CONF-ENG-CT, 28 June 2016, pp. 10, 20.
959 P-0018, T-111-CONF-ENG-CT, 28 June 2016, pp. 10, 20.
960 P-0018, T-111-CONF-ENG-CT, 28 June 2016, pp. 10, 12, 20.
961 P-0018, T-111-CONF-ENG-CT, 28 June 2016, pp. 10, 12, 20.
962 P-0018, T-111-CONF-ENG-CT, 28 June 2016, pp. 10, 80.
963 P-0018, T-112-CONF-ENG-ET, 29 June 2016, p. 5.
964 P-0019, T-111-CONF-ENG-CT, 28 June 2016, pp. 10, 80.
965 P-0019, T-111-CONF-ENG-CT, 28 June 2016, pp. 10, 20.
966 P-0019, T-111-CONF-ENG-CT, 28 June 2016, pp. 20-22.
967 P-0019, T-111-CONF-ENG-CT, 28 June 2016, p. 21.
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[REDACTED] which she later discovered contained pillaged items.968 Some items

were light, others were very heavy.969 While they were carrying the goods, the UPC

troops hit them all over their bodies with rifle butts especially when they were not

walking quickly enough.970 Some people even died on the way.971 As she was walking

P-0113 recognised the [REDACTED] body of [REDACTED].972

346. P-0019 also saw [REDACTED] carrying loads, and witnessed people being hit

with rifle butts and houses being set aflame on the way.973 Shortly after they had

passed the body of [REDACTED], the soldiers threw P-0113’ [REDACTED] into the

bush [REDACTED].

347. During the march, the prisoners could not talk to each other.974 The UPC

soldiers were giving orders, ordering people to carry the goods they had taken from

the houses they subsequently burnt down.975 They also talked amongst themselves

and P-0019 was able to understand them to say that on this day “[they] ha[d] captured

many prisoners of war”.976

9. KOBU – HOTEL PARADISO

348. It was several days after the takeover of Kobu by the UPC that the UPC took

the Lendu prisoners from Sangi and Buli to Kobu.977 When the Lendu prisoners from

Sangi finally arrived in Kobu/Wadza, they were put in different houses; the houses

968 P-0019, T-115-CONF-ENG-CT, 6 July, 2016, pp. 32-35.
969 P-0019, T-115-CONF-ENG-CT, 6 July, 2016, p. 32-35.
970 P-0019, T-115-CONF-ENG-CT, 6 July, 2016, pp. 32-36.
971 P-0019, T-115-CONF-ENG-CT, 6 July, 2016, p. 32.
972 P-0113, T-118-CONF-ENG-CT, 11 July 2016, pp. 46-47.
973 P-0019, T-115-CONF-ENG-CT, 6 July, 2016, p. 32.
974 P-0019, T-115-CONF-ENG-CT, 6 July, 2016, p. 35.
975 P-0019, T-115-CONF-ENG-CT, 6 July, 2016, p. 35.
976 P-0019, T-115-CONF-ENG-CT, 6 July, 2016, p. 36.
977 P-0039, DRC-OTP-0104-0015-R03, para. 30; P-0019, T-115-CONF-ENG-CT, 6 July, 2016, pp. 33, 36; P-
0805, T-25bis-CONF-ENG-CT, 15 September 2015, p. 35.
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were so full of people that one could hardly breathe.978 There was, however, also a

group of about six women who were taken away in a different direction.979

349. P-0113 was in [REDACTED] group to arrive in Kobu.980 The UPC troops first

brought the prisoners to a house from where they later took them to a place known

as “Paradiso”.981 Even the people who arrived from Jitchu, including P-0108, were

taken towards the “Paradiso” building.982 P-0113 believed that they would be shown a

place to spend the night; however, she quickly realised that all the men, women, and

children were in fact taken to a place of execution.983

350. P-0039 was taken to a house [REDACTED].

351. The prisoners could not leave the houses, as UPC troops – some of whom

were carrying small light weapons, as well as heavier weapons with ammunition

chains – had surrounded the entire neighbourhood.984

352. P-0019 knew that there was at least more than one house in which people

were being held because the soldiers who took her group to a house could in fact not

fit them into this house anymore, as it was already full with many other people who

were held there.985 They were then taken to a different house near [REDACTED]

where she and other Lendu women who had been taken hostage were ordered to

cook for the UPC troops.986 P-0019 did not previously know the other women with

whom she was put in a house in order to cook.987

978 P-0019, T-115-CONF-ENG-CT, 6 July 2016, p. 33, 36.
979 P-0039, DRC-OTP-0104-0015-R03, para. 31.
980 P-0113, T-118-CONF-ENG-CT, 11 July 2016, p. 48.
981 P-0113, T-118-CONF-ENG-CT, 11 July 2016, p. 48.
982 P-0108, T-185-CONF-ENG-ET, 23 January 2017, p. 49.
983 P-0113, T-118-CONF-ENG-CT, 11 July 2016, p. 48.
984 P-0019, T-115-Red-ENG-WT, 6 July, 2016, pp. 37-38.
985 P-0019, T-115-Red-ENG-WT, 6 July, 2016, p. 37.
986 P-0019, T-115-CONF-ENG-CT, 6 July, 2016, pp. 32, 36-37, 44.
987 P-0019, T-115-Red-ENG-CT, 6 July, 2016, p. 36.
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353. The next morning, the [REDACTED] left and P-0039 was able to glance

through the gap of the door, seeing that there were more than a hundred Lendu men,

women, and children being led off in the direction of Kilo.988 He could see that they

were taken away in groups.989 When he managed to sneak out of the hut and

approach them a bit, he could see soldiers separating women from men, and how the

men were taken behind a house.990 P-0039 then returned to the hut in which he,

[REDACTED] had been held.991

354. The prisoners were made to line up and the soldiers came to take them away

in groups of ten to kill them, executing them right next to where the others were

lining up.992 P-0113 could see people being killed with knives, batons and machetes

from where she was standing.993 The people lining up were silent but those who were

being executed could be heard screaming: “My God, my God” in Kingwa, Kilendu or

Swahili.994

355. When the soldiers came for P-0108, he tried to flee, but he was apprehended

and the “Hema” started to hit him and “cut [him] up with the machete”.995 Before he

was hit and lost consciousness, he was aware of many others being hit by people

who tried to “exterminate them”.996 Before it was P-0113’s turn to line up, a soldier

came to look for the “[REDACTED] woman” because commander [REDACTED] had

sent for her.997

988 P-0039, DRC-OTP-0104-0015-R03, para. 32.
989 P-0039, DRC-OTP-2062-0244-R02, para. 46.
990 P-0039, DRC-OTP-2062-0244-R02, para. 48.
991 P-0039, DRC-OTP-2062-0244-R02, para. 50.
992 P-0113, T-118-CONF-ENG-CT, 11 July 2016, p. 49 and T-119-CONF-ENG-CT, 12 July 2016, p. 51.
993 P-0113, T-118-CONF-ENG-CT, 11 July 2016, p. 49.
994 P-0113, T-118-CONF-ENG-CT, 11 July 2016, p. 49.
995 P-0108, T-185-CONF-ENG-ET, 23 January 2017, pp. 49, 58-59.
996 P-0108, T-185-CONF-ENG-ET, 23 January 2017, p. 49.
997 P-0113, T-118-CONF-ENG-CT, 11 July 2016, p. 49.
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356. P-0019 was able to see what was happening because the kitchen where she

and the other women were forced to cook was located [REDACTED].998 While P-0019

she was being held there, she was taken “as a wife” by commander LINGANGA, that

is, she was forced to have sexual intercourse against her will with him.999 She knew

his name was LINGANGA because she overheard other soldiers addressing him in

this way.1000 She also understood that he was a commander because he always carried

a black Motorola and was surrounded by children who were his bodyguards.1001

357. When they were in the house, commander LINGANA told her to kneel down

and he then penetrated her both vaginally and anally while simultaneously insulting

her and telling her that “they” were not human, but wild animals.1002 While she was

being raped, P-0019 felt “as if everything was finished for [her]. [She] felt as if [she] were

dead”.1003 There were other rapes that took place in a specific area just outside the

house where [REDACTED] and P-0019 witnessed several other women being raped;

the UPC soldiers would even use wooden sticks to penetrate the women

vaginally.1004

358. There were also Lendu men who were being raped anally by UPC soldiers

who “raped them from behind by the buttocks” using both their penises and wooden

instruments.1005 P-0019 witnessed many of these male victims “[suffer] a great deal”

and die shortly afterwards.1006 She saw some of them die with her own eyes.1007

Although she did not know how many Lendu men were raped, she testified that

“there were a lot of them.”1008 P-0019’s testimony in this regard is corroborated by P-

998 P-0019, T-115-Red-ENG-WT, 6 July, 2016, p. 49.
999 P-0019, T-115-CONF-ENG-CT, 6 July, 2016, p. 38.
1000 P-0019, T-115-CONF-ENG-CT, 6 July, 2016, p. 38.
1001 P-0019, T-115-CONF-ENG-CT, 6 July, 2016, p. 39.
1002 P-0019, T-115-CONF-ENG-CT, 6 July, 2016, pp. 38-39.
1003 P-0019, T-115-CONF-ENG-CT, 6 July 2016, p. 39.
1004 P-0019, T-115-CONF-ENG-ET, 6 July, 2016, pp. 40, 49.
1005 P-0019, T-115-CONF-ENG-CT, 6 July, 2016, p. 45.
1006 P-0019, T-115-CONF-ENG-CT, 6 July, 2016, p. 46.
1007 P-0019, T-115-CONF-ENG-CT, 6 July, 2016, p. 46.
1008 P-0019, T-115-CONF-ENG-CT, 6 July 2016, p. 45.
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0769 who testified being told by [REDACTED] about UPC troops torturing captured

Lendu by anally penetrating them with arrows.1009

359. The Chamber also heard the evidence of P-0113 who recounted how, after she

had been [REDACTED], she was taken to the house in which commander SALUMU

stayed and how she was again forced to have sexual intercourse with him.1010 She

stated that, since she had just been [REDACTED], “[t]here [was] no way to refuse”

when commander SALUMU had her woken up and told her that she was “going to

spend the night with [him]”, and he “took [her] as his wife” by penetrating her vagina

with his penis.1011

360. [REDACTED].

361. On the way, which led through Bambu and Lipri, P-0113 saw houses being

looted by Hema civilians, including men, women and children.1012 She believed they

were civilians because they wore civilian clothing.1013

362. P-0039 who, after having snuck out and seen people being led through the

village and separated, had returned to the hut where he remained hidden

[REDACTED].1014 Eventually, he decided to leave and headed towards

[REDACTED].1015 He reached that village in the evening.1016 There, he was told that

some Lendu fighters had discovered the dead bodies of nearly 50 people in Kobu.1017

He went on and shared this message with people he found in the bush.1018

1009 P-0769, T-120-CONF-ENG-ET, 13 July 2016, p. 59.
1010 P-0113, T-118-CONF-ENG-CT, 11 July 2016, p. 51.
1011 P-0113, T-118-CONF-ENG-CT, 11 July 2016, p. 51.
1012 P-0113, T-118-CONF-ENG-CT, 11 July 2016, pp. 52-53.
1013 P-0113, T-118-CONF-ENG-CT, 11 July 2016, p. 53.
1014 P-0039, DRC-OTP-0104-0015-R03, para. 33.
1015 P-0039, DRC-OTP-0104-0015-R03, para. 33.
1016 P-0039, DRC-OTP-0104-0015-R03, para. 33.
1017 Cf. infra, paras. 378-379.
1018 [REDACTED]
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363. Many people who had managed to stay in the bush came to know about the

massacre in Kobu. They all hurried back to the village to see what had happened.

Among those, who returned were P-0790, P-0805, P-0105, P-0106, P-0100, P-0301, and

P-0857. This was around one or two-and-a-half weeks after the initial UPC’s attack

and takeover of Kobu.1019

364. When P-0790 returned to Kobu, he found that his valuables, such as gold,

were taken from his home.1020 The roofing sheets were also pillaged and his house

had been completely destroyed.1021 Even though houses remained as they were in

Kobu centre, in the surrounding areas the residential houses were torched or

otherwise destroyed.1022

365. Buildings and structures were damaged from artillery fire, such as the

pharmacy, which, while not completely destroyed, was damaged by a shell that had

destroyed the roof structure of the building.1023 Other houses, including those of P-

0121 were burnt down,1024 or had their metal roofing removed.1025 Shops had their

doors broken in, “things had been set on fire”, ammunition casings were lying about on

the streets, and the village had been completely pillaged.1026

366. As P-0790 entered Kobu, he could see some corpses on the road towards the

church of Wadza.1027 Dead bodies in civilian clothing could also be seen on the road

towards Lipri.1028 When he entered Kobu, P-0805 saw the bodies of three dead Lendu

women lying on the ground off to the side of the market place.1029 As he continued

along the road he also noticed the dead bodies of two Lendu men lying on the terrace

1019 See supra, Kobu Takeover; P-0805, T-25bis-CONF-ENG-CT, 15 September 2015, p. 36; P-0857, T-193-
CONF-ENG-ET, 7 February 2017, p. 72; P-0301, T-149-CONF-ENG-ET, 7 October 2016, p. 59.
1020 [REDACTED]
1021 [REDACTED]
1022 P-0113, T-118-CONF-ENG-ET, 11 July 2016, p. 55.
1023 P-0121, T-172-CONF-ENG-ET, 6 December 2016, p. 75.
1024 P-0121, T-172-CONF-ENG-ET, 6 December 2016, p. 75.
1025 P-0805, T-26-Red-ENG-WT, 16 September 2015, p. 14.
1026 P-0301-T-149-CONF-ENG-ET, 7 October 2016, pp. 68-69.
1027 P-0790, T-54-CONF-ENG-CT, 19 January 2016, p. 16.
1028 P-0113, T-118-CONF-ENG CT, 11 July 2016, pp. 54-55.
1029 P-0805-T-26-Red-ENG-WT, 16 September 2016, pp. 11-12; DRC-OTP-2058-1105.
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of a house; they had been disembowelled with a bladed weapon.1030 P-0790 saw a pile

of bodies near the church.1031

367. It was past the Catholic Church, down the slopes, near a small wooded area

that the people found many dead bodies.1032 The bodies were lying in a banana field

where the trees had been cut down, not far from hotel Paradiso, approximately half a

kilometre from Paradiso.1033

368. P-0805 was among those who went to the location where he had been told the

people had been killed.1034 There were bodies of women, children, young people;

some people had been beaten to death and some of the women had been

disembowelled; a pregnant lady had her baby cut out of her stomach.1035 P-0805

observed the bodies of women who had been disembowelled and stated that he saw

dead children of only two or three years of age among the dead.1036 Some people had

been tied up using their clothing.1037

369. P-0805 saw some bodies stripped down to their underwear whereas others

were still fully clothed.1038 P-0790 noticed that one body had bullet wounds around

the mouth.1039 P-0805 saw bodies whose heads had been crushed with mortars that

were left just there, whereas others even had their heads cut off.1040 There were other

bodies that had their throats slit.1041 P-0790, P-0301 and P-0805 saw DYIPKANU’s

1030 P-0805, T-26-Red-ENG-WT, 16 September 2015, pp. 14; DRC-OTP-2058-1105.
1031 P-0790, T-54-CONF-ENG-CT, 19 January 2016, p. 16.
1032 P-0301, T-149-CONF-ENG-ET, 7 October 2016, pp. 59-60.
1033 P-0790, T-54-CONF-ENG-CT, 19 January 2016, pp. 16, 18; DRC-OTP-0077-0295; DRC-OTP-0072-
0473; P-0857, T-193-CONF-ENG-ET, 7 February 2017, pp. 74, 78.
1034 P-0805, T-25bis-CONF-ENG-CT, 15 September 2015, p. 38.
1035 P-0790, T-54-CONF-ENG-CT, 19 January 2016, p. 16; DRC-OTP-2058-1106; DRC-OTP-2058-1107;
DRC-OTP-2058-1108; DRC-OTP-2058-1109; DRC-OTP-2058-1110; DRC-OTP-2058-1112; P-0105, T-134-
CONF-ENG-ET, 19 September 2016, p. 20.
1036 P-0805, T-26-Red-ENG-WT, 16 September 2015, p. 7.
1037 P-0790, T-54-CONF-ENG-CT, 19 January 2016, p. 18; P-0805, T-26-CONF-ENG-CT,
16 September 2015, p. 7.
1038 P-0805, T-25bis-CONF-ENG-CT, 15 September 2015, p. 41.
1039 P-0790, T-54-CONF-ENG-CT, 19 January 2016, p. 17.
1040 P-0805, T-26-CONF-ENG-CT, 16 September 2015, p. 7; P-0301-T-149-CONF-ENG-ET,
7 October 2016, p. 76.
1041 P-0805, T-26-CONF-ENG-CT, 16 September 2015, p. 10; DRC-OTP-2058-1106.
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body.1042 P-0105 was also able to identify him among the dead.1043 DYIPKANU’s body

was almost naked; he was only wearing red underwear and it seemed like he had

been tied up with his shirt.1044 To P-0790 it looked like DYIKPANU had been beaten

to death.1045

370. [REDACTED].1046 In fact, all people who had been in the bush were Lendu.1047

371. A young man named [REDACTED] was also among the dead.1048 P-0105

further recognised the body of BUROMBI who was a Lendu dignitary from

Nyangaray.1049 P-0301 saw the dead body of a girl he knew; her name was

[REDACTED] and she hailed from Kobu.1050 He also recognised the body of a young

man called [REDACTED].1051 A man was taking photographs of the dead bodies that

were found.1052

372. P-0106, who had returned from the bush upon being told that people had been

killed in Kobu, also saw the dead bodies [REDACTED].1053 [REDACTED] body was

disfigured.1054 [REDACTED].1055

373. [REDACTED].1056 Moreover, their bodies were naked.1057 He also saw that

other bodies at the site had been disembowelled and decapitated.1058

1042 P-0790, T-54-CONF-ENG-CT, 19 January 2016, p. 16; P-0805, T-26-CONF-ENG-CT,
16 September 2015, p. 9; P-0301, T-149-CONF-ENG-ET, 7 October 2016, p. 60.
1043 P-0105, T-134-CONF-ENG-ET, 19 September 2016, p. 20.
1044 P-0790, T-54-CONF-ENG-CT, 19 January 2016, p. 18; DRC-OTP-2058-1110.
1045 P-0790, T-54-CONF-ENG-CT, 19 January 2016, p. 18; DRC-OTP-0152-0240; DRC-OTP-0152-0239.
1046 [REDACTED]
1047 [REDACTED]
1048 [REDACTED]
1049 P-0105, T-134-CONF-ENG-ET, 19 September 2016, p. 20; T-135-CONF-ENG-ET, 20 September 2016,
p. 34.
1050 P-0301-T-149-CONF-ENG-ET, 7 October 2016, p. 60.
1051 P-0301-T-149-CONF-ENG-ET, 7 October 2016, p. 60.
1052 P-0301-T-149-CONF-ENG-ET, 7 October 2016, p. 63.
1053 P-0106, T-44-CONF-ENG-ET, 3 November 2015, pp. 45-46 and T-45-CONF-ENG-ET,
4 November 2015, p. 24.
1054 P-0106, T-45-Red-ENG ET, 4 November, p. 24.
1055 P-0106, T-44-CONF-ENG-CT, 3 November 2015, p. 45 and T-45-CONF-ENG-ET, 4 November 2015,
p. 24.
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374. There were other dead children among the dead, namely a boy called

[REDACTED] who was about 4 years-old, as well as another boy of three or four,

whose name was [REDACTED].1059

375. [REDACTED], was also found among the people who had been killed in the

banana field.1060 [REDACTED], who was a teacher [REDACTED], as well as

[REDACTED], a crop grower, were also among the dead.1061 [REDACTED] were

relatives of P-0113[REDACTED].1062

376. P-0857 identified [REDACTED] among the dead, as well as [REDACTED].1063

He also he saw small children of two or three months among the dead1064 and

recognised the body of [REDACTED] teacher [REDACTED].1065

377. The dead bodies he saw were in general unclothed.1066 As he was unable to

stand the sight of his loved ones among the heaped up bodies in the banana field, P-

0857 withdrew from the upsetting sight and it was only later that he learned that

[REDACTED] had also been among the dead.1067

378. When the bodies were piled up, P-0790 stated that they counted 57 corpses.1068

P-0805 counted 49 bodies.1069 P-0105 counted “approximately 54” bodies,1070 whereas P-

0857 counted 53 bodies.1071

1056 P-0106, T-44-Red-ENG-WT, 3 November 2015, p. 48.
1057 P-0106, T-44-Red-ENG-WT, 3 November 2015, p. 48.
1058 P-0106, T-44-Red-ENG-WT, 3 November 2015, p. 48.
1059 P-0100, T-131-ENG-CONF-ET, 14 September 2016, pp. 21-23.
1060 P-0100, T-131-ENG-CONF-ET, 14 September 2016, pp. 21-23.
1061 P-0113, T-118-CONF-ENG-ET, 11 July 2016, pp. 28-29; P-0301, T-149-CONF-ENG-ET,
7 October 2016, p. 60.
1062 P-0113, T-118-CONF-ENG-CT, 11 July 2016, pp. 28-29.
1063 P-0857, T-193-CONF-ENG-ET, 7 February 2017, p. 79.
1064 P-0857, T-193-CONF-ENG-ET, 7 February 2017, p. 79.
1065 P-0857, T-193-CONF-ENG-ET, 7 February 2017, p. 82.
1066 P-0857, T-193-CONF-ENG-ET, 7 February 2017, pp. 68, 82.
1067 P-0857, T-193-CONF-ENG-ET, 7 February 2017, pp. 81-82.
1068 P-0790, T-54-CONF-ENG-CT, 19 January 2016, p. 18.
1069 P-0805, T-26-Red-ENG-WT, 16 September 2015, p. 7.

ICC-01/04-02/06-2275-Corr-Red 07-11-2018 122/166 EK T



No. ICC-01/04-02/06 123/166 7 November 2018

379. While the exact number of bodies may not be known for certain, the abundant

evidence credibly presented to the Chamber shows that at least 49 persons were

brutally killed, mutilated, and left in the banana field in Kobu near the hotel Paradiso.

380. Some victims only later found out that their loved-ones had been killed in

Kobu. For instance, P-0018 was told that [REDACTED] had been taken to Kobu and

killed there, together with the other people who had been captured and taken there

from Sangi.1072 [REDACTED] found [REDACTED] body and buried him in Kobu

together with the body of another person.1073

381. P-0108 was found alive [REDACTED] having been hit [REDACTED].1074

1070 P-0105, T-134-CONF-ENG-ET, 19 September 2015, p. 20.
1071 P-0857, T-193-CONF-ENG-ET, 7 February 2017, pp. 78-79.
1072 P-0018, T-111-CONF-ENG CT, 28 June 2016, p. 22.
1073 P-0018, T-111-CONF-ENG CT, 28 June 2016, pp. 22-23.
1074 P-0108, T-185-CONF-ENG-ET, 23 January 2017, pp. 49, 59.
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10.NYANGARAY

382. It was approximately one month and a half after the operation in Mongbwalu

that NTAGANDA had sent Commander SALUMU to open the road to Bunia via

Nyangaray,1075 which resulted in the various attacks along this route. Nyangaray

itself was also attacked and the population driven out or killed despite the fact that

there was no legitimate objective behind it; some young villagers defended it with

arrows, but did not even have firearms.1076

383. P-0868 testified that Nyangaray was attacked by Hema, that is UPC troops, led

by “Bosco” in February 2003.1077 They came from the Kilo-Kabakaba-Buangwe road

when they entered the village.1078

384. When the UPC attacked Nyangaray on 17 February 2003, the population,

including P-0868 fled to the bush to hide from the attackers.1079 During the attack, it

was every man for himself and people just fled, leaving everything behind in a

hurry.1080 It was only later in the bush that people found each other.1081 P-0868 came

across other villagers, namely [REDACTED].1082 [REDACTED].

385. P-0868 recalled that there were around 50 to 60 villagers in the bush, including

small children, toddlers who had just started to walk, and elderly persons over 60;

and the population had fled as far away as two and a half hours by foot until they

1075 P-0768, T-34-CONF-ENG-CT, 20 October 2015, p. 59.
1076 P-0768, T-36-CONF-ENG-CT, 22 October 2015, pp. 10, 11.
1077 P-0868, T-177-CONF-ENG-ET, 13 December 2016, pp. 54-56.
1078 P-0868, T-177-CONF-ENG-ET, 13 December 2016, p. 59.
1079 P-0868, T-177-CONF-ENG-ET, 13 December 2016, pp. 57, 66.
1080 P-0868, T-177-Red-ENG-WT, 13 December 2016, pp. 57-58.
1081 P-0868, T-177-Red-ENG-WT, 13 December 2016, p. 58.
1082 P-0868, T-177-Red-ENG-WT, 13 December 2016, p. 58.
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reached the [REDACTED] forest.1083 They had many difficulties finding food in the

bush.1084

a. Conclusion

386. It is submitted that the evidence presented establishes beyond reasonable

doubt that NTAGANDA ordered commander SALUMU to lead the troops to attack

the civilian population in the various villages along the Lipri, Bambu, Kobu axe.

Commander SALUMU, who was directly subordinate to NTAGANDA, received

weapons from NTAGANDA as well as orders NTAGANDA issued via Motorola.1085

387. It is submitted that it is immaterial that NTAGANDA was not on the ground

during all of the operations of the ‘Second Attack’, as he, through these means of

communication – and ultimately supervision – ensured that the operations were

carried out as planned. Moreover, given that SALUMU worked side by side with the

Accused during the First Attack,1086 the Accused knew that his orders to SALUMU

would be implemented on the ground.

388. The evidence further establishes that the crimes charged under counts 1 and 2

were committed in Lipri,1087 Kobu, Bambu, and Sangi; crimes charged under counts 3,

11-13 were committed in the villages of Lipri, Camp PM, Kobu, Bambu, Sangi, and

Nyangaray; crimes charged under count 10 were committed in Lipri, Camp PM,

Kobu, Bambu, Buli, Jitchu, Gutsi, Sangi, and Nyangaray; and crimes charged under

counts 4 to 5 and 7 to 8 were committed in Buli, Sangi, and Kobu; crimes charged

under counts 18 were committed in Lipri, Bambu, Camp PM, Buli, Jitchu, Kobu, and

Nyangaray.

1083 P-0868, T-177-CONF-ENG-ET, 13 December 2016, p. 60.
1084 P-0868-T-177-CONF-ENG-ET, 13 December 2016, p. 61.
1085 See supra, paras. 286, 291, 299.
1086 See e.g. paras. 167, 178, 220.
1087 The Legal Representative submits that indiscriminate shelling of residential areas fulfils the
material elements of attempted murder.
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VIII. THE VICTIMS SUFFERED ON ACCOUNT OF THE

CRIMES COMMITTED BY THE ACCUSED AND HIS

SUBORDINATES

389. It is averred that the Chamber’s duty to determine the truth is not limited to

establishing the guilt or innocence of the Accused alone. Part of the truth that is to be

determined by the Chamber is the victimisation, the suffering and harm caused to

those who were directly affected by the crimes committed. As recalled in the

preamble to the Statute, “[m]indful that during this century millions of children, women

and men have been victims of unimaginable atrocities that deeply shock the conscience of

humanity”,1088 the international community has established this Court.

390. It is before this Court that victims of the most serious crimes of concern to the

international community as a whole have a right not only to truth and justice, but

also a right to be heard, and to have their views and concerns taken into

consideration by the Chamber.

391. During the course of this trial, the Chamber has received evidence that was

not strictly limited to the naked facts of the crimes committed, but included

emotional accounts of the agony suffered by the victims of the crimes that have been

inflicted upon them, their relatives, and communities.

392. In keeping with the Chamber’s duty pursuant to Article 74(2) of the Statute,1089

the Chamber, in its evaluation of the evidence submitted and discussed before it, is

respectfully requested to give due consideration to the accounts of victims and the

suffering inflicted upon them.

1088 Preamble to the Statute.
1089 Article 74(2) of the Statute reads as follows in relevant part: “The Trial Chamber’s decision shall be
based on its evaluation of the evidence and the entire proceedings. […] The Court may base its decision only on
evidence submitted and discussed before it at the trial.”
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393. It is averred that in order to establish the truth, it is necessary to not only look

at the guilt or innocence of the perpetrators, be they direct or indirect, but also to

recognise the suffering of those who were victimised by the acts committed. This

recognition should, however, not be confused or replaced with the participating

victims’ legitimate rights to reparations for harm suffered should the Accused be

found guilty for any or all of the crimes under the counts charged.

394. It is submitted that the victims who have participated in these proceedings

have suffered unspeakably at the hands of the Accused and his subordinates. They

have suffered rapes, torture, and death of close family members. They have suffered

physically and emotionally as a result of the heinous acts committed against them.

And these accounts should be both heard, and acknowledged as being part of the

acts upon which the Judges of this Chamber will render their decision pursuant to

Article 74 of the Statute.

395. Yet, the Legal Representative does not intend the following section to be an

exhaustive account of the suffering. It is intended to shed light but on a mere fraction

of the agony and pain suffered by those who came to fall victim to the crimes

committed and who had to, and in many cases still do, endure the consequences of

their victimisation. In-depth submissions on concrete and quantifiable harm – as

understood within the meaning of Article 75 of the Statute – will be provided to the

Chamber at a later, more appropriate stage, if applicable.1090

396. However, it is deemed necessary to remind the Chamber – by way of selected

examples1091 – of the hardship and suffering the crimes inflicted upon the victims –

participating or not. Victimisation of the victims of the crimes is not limited to those

victims who participated in the proceedings; it includes witnesses who do not enjoy

1090 The Legal Representative further reserves the right to make additional submissions in this regard
in the context of sentencing proceedings, if applicable.
1091 Due to the page limit imposed, the Legal Representative has made a selection of representative
accounts of the suffering inflicted upon victims on a general level and should be taken into account by
the Chamber in its deliberations.
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dual-status, it includes relatives, children, neighbours, or friends. The Legal

Representative cannot speak on their behalf and does not attempt or pretend to do

so. However, their suffering is exemplary in many ways of the suffering inflicted

upon the many hundreds of victims he represents.

397. Lastly, the Legal Representative recalls that five victims came before the

Chamber to express their view and concerns in person, as authorised.1092 These views

and concerns are not ‘evidence’ to be considered by the Chamber in determining the

individual criminal responsibility of the Accused.1093

398. However, these views and concerns are a part of the “entire proceedings”1094

referred to in Article 74(2) of the Statute upon which the Chamber shall base their

decision. Given their separate status, the Legal Representative did not recall any

views and concerns expressed by the five victims within the context of his

submissions on the facts in section VII above. He will, however, refer to them in his

submissions on the suffering endured by victims of the crimes committed by the

Accused and his subordinates.

1092 Decision authorising LRV to present Evidence, para. 59.
1093 The Prosecutor v. Dominic Ongwen, “Public Redacted Version of Decision on the Legal
Representatives for Victims Requests to Present Evidence and Views and Concerns and related
requests, ICC-02/04-01/15-1199-Red, 6 March 2018, para. 74.
1094 See supra, note 1089.
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a) Victimisation and Suffering Associated with
Murder and Attempted Murder

399. P-0108 recounted the horrific story of having been struck [REDACTED] with

machetes during his desperate attempt to flee his attackers. He told the Chamber

how the Hema attackers

“chopped [him] up with the machete, […] there was on one there to help me, [sic] But […]
they found me and the members of my family were asked to recognise me […] In the evening, I
had been all by myself lying in pain [REDACTED]. So that’s where they found me, they took
me in a vehicle, and it was not easy to find medication in 2003; it was very difficult to find
medication at the time, so my wounds became infected. […] My injury remained or my
wound was not healing for about a year and a half. This wound – this bone here, here, was
broken. I had [REDACTED] at this level here. One day I went to [REDACTED]. […]”1095

400. A/20126/14, a Lendu victim authorised to present his views and concerns, also

spoke of the dreadful event of his brother being hacked to death to the extent of

dismembering his body, near the village of [REDACTED] while they were fleeing.1096

They were apprehended when they were approaching the village in search of

something to eat while hiding out in the bush.1097 A/20126/14 himself was arrested

and taken to the commander; there he was questioned and stabbed with a bayonet

that was affixed to a rifle.1098

401. Dual status witness P-0790 recounted to the Chamber how his family was

seriously hurt by the murder of [REDACTED]. He stated how it negatively affects

him emotionally to talk about their death, as it would bring back the memories of

how it happened.1099 He further gave the Chamber a graphic description of the

injuries he himself sustained during the attack. [REDACTED]. This injury

[REDACTED] renders everyday life difficult for him in many ways. In addition to

1095 P-0108, T-185-CONF-ENG-ET, 23 January 2017, pp. 59-60; DRC-OTP-0108-0115; DRC-OTP-0108-
0114; DRC-OTP-0108-0113.
1096 A/20126/14, T-199-CONF-ENG-ET, 2 March 2017, pp. 23, 26.
1097 A/20126/14, T-199-CONF-ENG-ET, 2 March 2017, p. 19.
1098 A/20126/14, T-199-CONF-ENG-ET, 2 March 2017, pp. 19-20.
1099 P-0790, T-54-CONF-ENG-CT, 19 January 2016, p. 38.
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this life-changing physical injury, he has suffered and continues to suffer the

psychological impact the crimes committed had on him, and his family. As he

expressed to the Judges, he considers himself worthless and asks himself why he

must continue to live, whenever he and his family think about the loss of

[REDACTED].1100 He summed up his suffering by stating:

“We went through a difficult period during that war. We lost [REDACTED] and that is a
prejudice that haunts us to this very day. We wonder what it is that we did to deserve this
thing that befell us. And today we are still of that [sic] mindset. Whenever we think about
these things, the same feelings swell within us.”1101

402. P-0859 explained to the Chamber how one of his [REDACTED] became

[REDACTED] after he witnessed his [REDACTED] being killed by UPC soldiers.1102

403. The Chamber further heard of other psychological harm and suffering

connected with the attacks and suffered by survivors, relatives, or witnesses of the

carnage in the banana field in Kobu and other places.1103 As put in words by P-0105,

even today, when he passes through Sangi, he is very sorrowful.1104 He described

how, after the events, he fell ill for a week; he did not go out and continues suffering

from the images of the dead bodies he saw executed in Kobu on 29 February.1105 He

told the Judges how “this incident still torments [him] to this very day.”1106 Likewise, P-

0805 testified before the Judges how the sight of the dead people in the banana field

made him sick to his stomach and severely traumatised him.1107

1100 P-0790, T-54-CONF-ENG-CT, 19 January 2016, p. 38.
1101 P-0790, T-54-CONF-ENG-CT, 19 January 2016, p. 40.
1102 P-0859, T-52-CONF-ENG-CT, 18 November 2015, p. 5.
1103 See e.g., P-0105, T-134-CONF-ENG-ET, 19 September 2016, pp. 17-18.
1104 P-0105, T-134-CONF-ENG-ET, 19 September 2016, p. 17.
1105 P-0105, T-134-CONF-ENG-ET, 19 September 2016, pp. 17, 19, 20.
1106 P-0105, T-134-CONF-ENG-ET, 19 September 2016, p. 18.
1107 P-0805, T-26, CONF-ENG-ET, 16 September 2015, p. 8.
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404. V3 gave a compelling account of how the abduction and disappearance of

[REDACTED], as well as learning of his death has severely traumatised the victim,

who was only [REDACTED] years-old at the time of the events.1108

405. V1 spoke about the profound pain of instantaneously losing [REDACTED].1109

The Judges have heard, how, struck by terror and panic, V1 ran out of his house to

where the shell had hit because he knew his family was gathered [REDACTED].1110

He ran to them, regardless of whether he would also be struck by a shell. 1111

406. V1 saw one [REDACTED] dead on the ground as well as two [REDACTED],

one of whom had been hit in the stomach. Six people in total died in this incident.1112

The people who died were [REDACTED].1113

407. V1’s [REDACTED] was hit in the head by shrapnel.1114 [REDACTED] was also

hit by shrapnel; both [REDACTED] arms and torso were injured.1115 [REDACTED]

was hit in the stomach and his intestines were visible.1116 [REDACTED] was also hit

in the stomach and similarly disembowelled.1117 [REDACTED] was hit in the chest

and both legs were amputated and crushed from the impact.1118

408. All of these imagines stay with V1 for the rest of his life. He even had to go

through the gruesome experience of bandaging the mutilated bodies and burying

them [REDACTED], where their graves remain to this day;1119 as a vivid reminder of

1108 V3, T-203-CONF-ENG-ET, 12 April 2017, pp. 7, 49.
1109 V1, T-201-CONF-ENG-ET, 10 April 2017, pp. 21-22, 30.
1110 V1, T-201-CONF-ENG-ET, 10 April 2017, p. 21.
1111 V1, T-201-CONF-ENG-ET, 10 April 2017, p. 21.
1112 V1, T-201-CONF-ENG-ET, 10 April 2017, pp. 21-22.
1113 V1, T-201-CONF-ENG-ET, 10 April 2017, pp. 22, 30.
1114 V1, T-201-CONF-ENG-ET, 10 April 2017, p. 22.
1115 V1, T-201-CONF-ENG-ET, 10 April 2017, p. 22.
1116 V1, T-201-CONF-ENG-ET, 10 April 2017, p. 22.
1117 V1, T-201-CONF-ENG-ET, 10 April 2017, p. 22.
1118 V1, T-201-CONF-ENG-ET, 10 April 2017, p. 22.
1119 V1, T-201-CONF-ENG-ET, 10 April 2017, pp. 22-23, 63-64.
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the events. He testified how he “did not want to speak to any woman” for six months

following the event because [REDACTED] had died.1120

409. Victim a/30169/15 spoke to the Chamber about the circumstances of his flight

through the bush and how, one day, when they reached a little creek, they could hear

gunfire.1121 A/30169/15 told his children to stop as the soldiers would find them

anyway.1122 At that point, his younger brother was hit by a bullet, in fact by

12 bullets.1123 In total eleven people were killed in the valley on that day.1124 He was

unable to return to the valley to bury his brother’s body.1125

1120 V1, T-201-CONF-ENG-ET, 10 April 2017, p. 38.
1121 A/30169/15, T-198-Red-ENG-WT, 1 March 2017, p. 38.
1122 A/30169/15, T-198-Red-ENG-WT, 1 March 2017, pp. 38-39.
1123 A/30169/15, T-198- Red-ENG-WT, 1 March 2017, p. 39.
1124 A/30169/15, T-198- Red-ENG-WT, 1 March 2017, p. 39.
1125 A/30169/15, T-198- Red-ENG-WT, 1 March 2017, p. 39.
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b) Victimisation and Suffering Associated with
Forcible Transfer

410. The Chamber has heard many accounts of suffering experienced by the

population that was systematically expelled from their native villages, and forced to

live in the forest without proper food or shelter for weeks or months on end. P-0805

as well as P-0792, for instance, explained how they and their families suffered greatly

while they were hiding and moving through the bush.1126 They had no access to

medication and it was very difficult to find food in the fields. They “were

scavengers”.1127

411. There were children and elderly in P-0805’s family, as well as

[REDACTED].1128 There was no shelter and they tried to put together some huts to

sleep in.1129 P-0792 spoke of up to six families cramping into a hut, if they were able to

find one for shelter.1130 The prevalence of many mosquitos in the forest meant that

people began to suffer from malaria and especially the children were malnourished

and suffered from many different health issues.1131

412. Furthermore, the Chamber has heard the horrific descriptions of the physical

suffering of people chased to the bush.

413. The displaced people suffered from,1132 inter alia, gunshot wounds and

conjunctivitis,1133 scabies,1134 and skin diseases because they were unable to exercise

1126 P-0805, T-26-CONF-ENG-ET, 16 September 2015, p. 27; P-0792, T-150-CONF-ENG-ET,
10 October 2016, p. 47.
1127 P-0805, T-26-CONF-ENG-ET, 16 September 2015, p. 27.
1128 P-0805, T-26-CONF-ENG-ET, 16 September 2015, p. 27.
1129 P-0805, T-26-CONF-ENG-ET, 16 September 2015, p. 28.
1130 P-0792, T-150-CONF-ENG-ET, 10 October 2016, p. 47.
1131 P-0805, T-26-CONF-ENG-ET, 16 September 2015, p. 28.
1132 P-0121, T-172-CONF-ENG-ET, 6 December 2016, p. 76.
1133 Conjunctivitis may inter alia be caused by viral or bacterial infection. See Black’s Medical
Dictionary, p. 227.
1134 Scabies is a common contagious itching disease which can live only on human skin. It is caused by
larvae deposited under the skin of humans that become mites. Scabies is spread by skin-to-skin
contact, usually via hands. Scabies can affect any age group. Typically, the patient complaints of
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any hygiene in the forest as they had no soap with which they could wash

themselves.1135 There were also cases of intestinal worms.1136 Especially among

children conjunctivitis was very common.1137

414. At least prior to the attack that caused him to flee to the bush, P-0121 was able

[REDACTED],1138 but in the forest, the conditions were much more relentless. The

Chamber also heard the testimony of [REDACTED], who, [REDACTED] people at

the [REDACTED] hospital who returned from hiding in the bush.1139 He, in particular

testified to cases of malaria, meningitis, malnutrition and injuries sustained during

the war.1140 Some people actually died of malnutrition in the forest around

[REDACTED].1141 In some cases, [REDACTED] did not have any medication for some

of these patients.1142

415. In terms of injuries people sustained, there were injuries caused by bullets –

which accounted for the majority of injuries – and sometimes very serious injuries

that [REDACTED] found “frightening”.1143 For instance, he saw injuries with a

relatively small entry hole but a huge exit hole.1144

widespread itching. Burrows are visible as 3-5 mm long wavy black lines in the skin of the hands,
wrists or sides of the feet. The intensity of the rash depends on the immune response. Papules,
pustules, crusts, and excoriations are seen on the hands and there may be widespread eczematous or
urticarial rash elsewhere. Papules or even nodules on the penis and scrotum are characteristic. See
Black’s Medical Dictionary, p. 550.
1135 P-0121, T-172-CONF-ENG-ET, 6 December 2016, p. 76.
1136 Intestinal worms or parasites: an organism which lives in or on another organism, known as the
host. A parasite derives all its nourishment from the host. It may damage the host’s bodily functions
and in extreme cases cause the death of the host. See Black’s Medical Dictionary, p. 469.
1137 P-0121, T-172-CONF-ENG-ET, 6 December 2016, p. 68.
1138 P-0121, T-172-CONF-ENG-ET, 6 December 2016, p. 68.
1139 [REDACTED]
1140 [REDACTED]
1141 [REDACTED]
1142 [REDACTED]
1143 [REDACTED]
1144 [REDACTED]
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416. The displacement severely impacted on people’s access to food. In the area of

Lipri, Nyangaray, and Kobu there had been a lot of agriculture, and the fact that the

population could not move freely had an impact on the ability of farmers to attend to

their crops that were otherwise sold as far as Bunia.1145 This situation in turn, caused

food shortage that negatively affected people – people would even starve to death.1146

417. P-0892 also spoke about the difficulties especially her young children faced

while they were fleeing through the bush. She explained how her [REDACTED]

children with whom she fled [REDACTED], were constantly tired and angry.1147 She

was also facing the problem of finding food for her children and herself. They

sometimes found “taro” namely cocoyams but did not always find a way of cooking

it, as they had no pots, pans or other utensils.1148 Essentially, they were starving.1149

418. People had no clothes that they could change,1150 so they were forced to wear

the same garments while they were roaming the bush for weeks.

419. The Chamber heard how the suffering in the bush also took an emotional toll

on P-0805 and his family; how it was exceedingly difficult for them to endure the

adverse conditions they found themselves in on account of having been displaced

out of fear of being killed.1151

420. Victim a/01635/13 also recounted the difficulties she and her family

encountered when they were forced to flee to the bush in order to save their lives.

She was afraid for the lives of her Lendu children; that they would be captured and

killed and so she decided to flee from [REDACTED] to the bush, taking nothing with

them, her [REDACTED] baby strapped to her back.1152 Night had already fallen when

1145 P-0105, T-133-CONF-ENG-ET, 16 September 2016, pp. 40-41.
1146 P-0105, T-133-CONF-ENG-ET, 16 September 2016, p. 41.
1147 P-0892, T-85-CONF-ENG-CT, 19 April 2017, pp. 27-28.
1148 P-0892, T-85-CONF-ENG-CT, 19 April 2017, pp. 28-29.
1149 P-0892, T-85-CONF-ENG-CT, 19 April 2017, pp. 28-29.
1150 P-0301, T-149-CONF-ENG-ET, 7 October 2016, p. 34.
1151 P-0805, T-26-CONF-ENG-ET, 16 September 2015, p. 30.
1152 A/01635/13, T-198-Red-ENG-WT, 1 March 2017, pp. 10-11.

ICC-01/04-02/06-2275-Corr-Red 07-11-2018 135/166 EK T



No. ICC-01/04-02/06 136/166 7 November 2018

she, her family and other villagers took towards the bush to escape the approaching

soldiers.1153 They had no food and it began to rain and they had to take shelter under

trees, sleeping on banana leaves.1154 Four days they stayed in the bush, without food

and proper shelter.1155

421. A/30169/15 spoke to the Chamber about the dismal circumstances, he and his

children found themselves in when they had to flee to the bush. They had no food or

soap but spent about two weeks in the bush.1156 Two of his children fell ill during this

time.1157 The food they could find, they would roast over open fire but the soldiers

saw the smoke and would begin to shoot into the bush.1158 As they continued to flee,

the two children who had fallen ill died.1159

1153 A/01635/13, T-198-Red-ENG-WT, 1 March 2017, p. 11.
1154 A/01635/13, T-198-Red-ENG-WT, 1 March 2017, p. 12.
1155 A/01635/13, T-198-Red-ENG-WT, 1 March 2017, p. 12.
1156 A/30169/15, T-198-Red-ENG-WT, 1 March 2017, p. 38.
1157 A/30169/15, T-198-Red-ENG-WT, 1 March 2017, pp. 38-39.
1158 A/30169/15, T-198-Red-ENG-WT, 1 March 2017, p. 38.
1159 A/30169/15, T-198-Red-ENG-WT, 1 March 2017, p. 38-39.

ICC-01/04-02/06-2275-Corr-Red 07-11-2018 136/166 EK T



No. ICC-01/04-02/06 137/166 7 November 2018

c) Victimisation and Suffering Associated with
Rape and Sexual Slavery

422. A/01635/13 told the Chamber about the anguish she felt when she learned that

[REDACTED] was abducted by soldiers to “be [the] wife” of a soldier or

commander.1160 When [REDACTED] eventually returned, after peace had been

restored, she was suffering from severe pain in her stomach and lower abdomen and

she would have her menstrual period twice in a single month. So she was taken to

the hospital in [REDACTED] where she was treated.1161 These symptoms originated

from the injuries she had suffered on account of being raped several times by UPC

soldiers.

423. In addition, a/01635/13’s [REDACTED] was infected by microbes that caused

her a great deal of suffering.1162 She also developed mental problems. In the

beginning she was suffering quietly, she had been overwhelmed by the bad things

and people dying she had witnessed, but she increasingly suffered on account of

people asking her questions about the commander with whom she had been.1163 She

became afraid of people; that people might ask her questions, and she began to

[REDACTED].1164

424. It was only later on, [REDACTED] that her mental state improved.1165

A/01635/13 stated that she, herself, had found peace again because she was able to

speak about her pain and suffering caused by the events in 2002/2003.1166

425. Similarly, a/30169/15 spoke about his 14 and 12 year-old daughters being

abducted and taken to Lipri.1167 The girls returned the next day, their clothing torn

1160 A/01635/13, T-198-CONF-ENG-ET, 1 March 2017, pp. 14, 23.
1161 A/30169/15, T-198-Red-ENG-WT, 1 March 2017, pp. 20-21.
1162 A/30169/15, T-198-Red-ENG-WT, 1 March 2017, p. 21.
1163 A/30169/15, T-198-Red-ENG-WT, 1 March 2017, p. 21.
1164 A/30169/15, T-198-Red-ENG-WT, 1 March 2017, p. 21.
1165 A/30169/15, T-198-Red-ENG-WT, 1 March 2017, p. 21.
1166 A/30169/15, T-198-Red-ENG-WT, 1 March 2017, p. 30.
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and blood-stained and they had visibly been beaten.1168 The soldiers made them “their

women” and also forced them to carry items for them.1169

426. A/30169/15 took his daughters to UNICEF so they could receive some care.1170

Especially his older daughter was very traumatised by the events. Even to this day

she suffers a lot; the younger one recovered somewhat after receiving care and is

today married with children.1171 However, according to a/30169/15, she also displays

signs of mental problems.1172

427. A/30286/15, a Lendu woman,1173 living in [REDACTED], was [REDACTED]

years of age at the time her village was attacked.1174 When the soldiers came across

her, they told her that they were going to kill everybody but that she would be

spared if she agreed that they “married her”, and that if she did not agree, she would

be killed.1175 She was subsequently raped until she fell unconscious by three soldiers

and left for dead.1176

428. She was bleeding profusely from her vagina when she was found and taken to

the ransacked [REDACTED] where she again lost consciousness.1177 Her wound was

stitched but became infected and she also developed severe headaches.1178 She

recounted to the Chamber how she felt like she “had lost all dignity”.1179 She stated:

“At that time, I was [REDACTED] years old, I was still a child, so I felt that I no longer had

1167 A/30169/15, T-198-Red-ENG-WT, 1 March 2017, p. 39.
1168 A/30169/15, T-198-CONF-ENG-ET, 1 March 2017, pp. 40, 42.
1169 A/30169/15, T-198-CONF-ENG-ET, 1 March 2017, pp. 41-42.
1170 A/30169/15, T-198-CONF-ENG-ET, 1 March 2017, p. 43.
1171A/30169/15, T-198-CONF-ENG-ET, 1 March 2017, p. 42.
1172 A/30169/15, T-198-CONF-ENG-ET, 1 March 2017, p. 43.
1173 A/30286/15, T-198-CONF-ENG-ET, 1 March 2017, p. 57; T-198-Red-ENG-WT, 1 March 2017, p. 58-
59.
1174 A/30286/15, T-198-Red-ENG-WT, 1 March 2017, p. 59.
1175 A/30286/15, T-198-Red-ENG-WT, 1 March 2017, p. 58.
1176 A/30286/15, T-198-Red-ENG-WT, 1 March 2017, pp. 58-61.
1177 A/30286/15, T-198-Red-ENG-WT, 1 March 2017, p. 59.
1178 A/30286/15, T-198-Red-ENG-WT, 1 March 2017, p. 59.
1179 A/30286/15, T-198-Red-ENG-WT, 1 March 2017, p. 59.
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any dignity left. I hate myself.”1180 The entire village was talking about her and she

cannot find a man to marry her. There was one man who wanted to marry her but

when he had heard what people were saying about her, he abandoned her.1181

429. A/30286/15 told the Judges how she hurts very much because she is isolated in

her community.1182 She said: “I lost my reputation at [REDACTED] years old in the entire

village. So no girl can speak to me in the village. I do not even have the courage to talk.”1183

Even today, there are days she does not want to get out of bed and she thinks about

the soldiers. She also suffers from nightmares of the soldiers coming to get her,

taking her away and raping her.1184

430. A/20018/14 was raped by two soldiers in sight of her children – [REDACTED]

– having fled [REDACTED] together with her [REDACTED] children.1185 The

children were very traumatised by what happened.1186

431. A/20018/14 was in great pain for a long time after the event whenever she

urinated.1187 Subsequently, when she received some care, she also found out that she

had contracted various venereal diseases.1188 Yet, what disturbed her most about the

things that had befallen her was that the rapes happened in front of her children.1189

432. The Chamber also heard the testimony of P-0912 as regards the physical injury

she had sustained during the rapes. She spoke of serious external and internal

wounds to her vagina and that these painful injuries took three months or longer to

heal.1190 Apart from the physical injury, P-0912 also told the Chamber:

1180 A/30286/15, T-198-Red-ENG-WT, 1 March 2017, p. 59.
1181 A/30286/15, T-198-Red-ENG-WT, 1 March 2017, p. 60.
1182 A/30286/15, T-198-Red-ENG-WT, 1 March 2017, p. 60.
1183 A/30286/15, T-198-Red-ENG-WT, 1 March 2017, p. 60.
1184 A/30286/15, T-198-Red-ENG-WT, 1 March 2017, p. 60.
1185 A/20018/14, T-199-CONF-ENG-ET, 1 March 2017, pp. 7-8.
1186 A/20018/14, T-199-Red-ENG-WT, 1 March 2017, p. 11.
1187 A/20018/14, T-199-CONF-ENG, 1 March 2017, p. 9.
1188 A/20018/14, T-199-CONF-ENG, 1 March 2017, p. 8.
1189 A/20018/14, T-199-CONF-ENG, 1 March 2017, p. 9.
1190 P-0912, T-148-CONF-ENG-ET, 6 October 2016, p. 67.
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“I did not want to talk about these things to anyone and I kept the secret within me. I
continued to be frightened. My mind was not at rest. Everybody knew – or I thought that
everybody knew that I had been raped, although I did not tell it to everyone.”1191

433. P-0019, testified how, already while she was being raped, she felt like

“everything was finished for [her].”1192

434. Psychotherapist and clinical adviser Maeve Lewis1193 explained to the

Chamber that in communities where there is a high level of stigma attached to sexual

crime, it was very common that women would hesitate to seek medical help or

assistance because of the fear of exposure.1194

435. Lewis further explained that is was “almost a universal experience” for victims of

sexual assault to have their emotional wellbeing affected.1195 According to her,

victims experience great fear and terror and for many the fear is that they will be re-

victimised if the sexual assault happened in a situation of lawlessness or ‘war’ for

instance.1196 Lewis added that the universal and most pervasive experience of sexual

violence for women sexually assaulted or raped was that of shame.1197 Typically

women feel contaminated, dirty, unclean following sexual violence because of the

nature of the ‘very private’ violation they have experienced.1198

436. According to Lewis, especially in conflict and post-conflict situations

witnesses expressed the view that they would be ostracised by their communities if it

became known that they had been raped and, therefore, it was to be expected that

there would be delays in reporting cases of rape.1199

1191 P-0912, T-148-CONF-ENG-ET, 6 October 2016, p. 77.
1192 See supra, para. 357.
1193 Maeve Lewis, T-113-Red-ENG-WT, 30 June 2016, pp. 33-34.
1194 Maeve Lewis, T-113- Red-ENG-WT, 30 June 2016, pp. 55-56.
1195 Maeve Lewis, T-113-Red-ENG-WT, 30 June 2016, p. 53.
1196 Maeve Lewis, T-113- Red-ENG-WT, 30 June 2016, pp. 53-54.
1197 Maeve Lewis, T-113- Red-ENG-WT, 30 June 2016, p. 54.
1198 Maeve Lewis, T-114-CONF-ENG-ET, 1 July 2016, p. 8.
1199 Maeve Lewis, T-113-Red-ENG-WT, 30 June 2016, pp. 65-66.
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437. In particular, Lewis conducted a clinical assessment of Witness P-0018 and

concluded she suffered psychological consequences that were consistent with the

events she reported.1200 Lewis explained that the victim had witnessed many people

being killed and heard [REDACTED] being killed.1201 P-0018 also described her rape

in some detail.1202 Lewis explored the impact of these events on the victim’s life and

reached the conclusion that the victim had suffered severe psychological harm and

continues to suffer the effect of this harm which has a considerable impact on her

life.1203

438. In addition, P-0018 has [REDACTED]1204 as a result of a gunshot wound she

sustained during her rape, which also causes her significant difficulties and

embarrassment.1205 Moreover, P-0018 had the “absolute belief” her husband would

abandon her if he were to find out.1206

439. P-0365 explained that, for instance, young girls would be less respected in

their family and would not be able to find a husband because “no man would like to

marry them because any man looking for a wife would not want to be identified in the society

as one who has taken a raped girl for a wife”.1207 She testified that throughout the Iturian

communities, even relatives would consider the raped person to be “of lesser

status”.1208

440. The Chamber heard the testimony of other witnesses who testified to the same

effect, namely that rape would result in stigma and ultimately ostracise the victim.

P-0014, for instance, explained to the Chamber:

1200 Maeve Lewis, T-114-CONF-ENG-ET, 1 July 2016, p. 6.
1201 Maeve Lewis, T-114-CONF-ENG-ET, 1 July 2016, p. 7.
1202 Maeve Lewis, T-114-CONF-ENG-ET, 1 July 2016, pp. 6-7.
1203 Maeve Lewis, T-114-CONF-ENG-ET, 1 July 2016, pp. 6-7.
1204 DRC-OTP-0096-0144; DRC-OTP-0096-0142; DRC-OTP-0096-0141; DRC-OTP-0096-0140; DRC-OTP-
0096-0138.
1205 Maeve Lewis, T-114-CONF-ENG-ET, 1 July 2016, p. 8; DRC-OTP-2059-0058.
1206 Maeve Lewis, T-114-CONF-ENG-ET, 1 July 2016, p. 8.
1207 P-0365, T-147-CONF-ENG-ET, 5 October 2016, p. 36.
1208 P-0365, T-147-CONF-ENG-ET, 5 October 2016, pp. 36-37.
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“You may also want to understand that in our culture, […] if my wife is raped, I no longer
feel like a man and I can no longer stand tall in front of anybody because I am covered in
shame. That is the feeling I would have if my wife is raped. So that also amounts to having
been vanquished somehow. That is why it becomes impossible for me then to stand and to
demonstrate that I am the defender and the protector of my wife.”1209

441. Lewis also spoke about other symptoms prevalent in victims of sexual

violence, such as shame associated with irritability. She, for instance, found these to

be present when she conducted a clinical assessment of P-0019.1210 According to

Lewis, one of the clusters of symptoms of post-traumatic stress is a state of high

physiological arousal, a high reactivity to events.1211 She explained that anger and

irritability are experienced almost universally and victims find it difficult to withhold

their anger in their day-to-day life.1212

442. In the case of P-0113, Lewis diagnosed post-traumatic stress disorder

(“PTSD”), which was in part due to the witness’s genuine belief that she would be

killed during the events.1213 PTSD is a disorder not uncommonly experienced by

individuals exposed to crime or trauma.1214

443. Lewis further explained to the Chamber that someone who has PTSD lives

his/her life with quite intrusive memories of what happened, such as mind-drifts,

day-dreaming and trouble concentrating.1215 There is also a physical component

because the person will generally have quite high levels of adrenaline coursing

through his/her body which makes it very difficult to concentrate.1216

1209 P-0014, T-138-CONF-ENG-ET, 23 September 2016, pp. 99-100.
1210 Maeve Lewis, T-114-CONF-ENG-ET, 1 July 2016, pp. 8-9; DRC-OTP-2059-0080.
1211 Maeve Lewis, T-114-CONF-ENG-ET, 1 July 2016, p. 9.
1212 Maeve Lewis, T-114-CONF-ENG-ET, 1 July 2016, p. 9.
1213 Maeve Lewis, T-114-CONF-ENG, 1 July 2016, pp. 10-11; DRC-OTP-2059-0069, p. 6-7.
1214 Dr. John Yuille, DRC-OTP-2085-0103, p. 2085-0107.
1215 Maeve Lewis, T-114-CONF-ENG, 1 July 2016, p. 12. See also Dr. John Yuille, T-84-ENG-ET-WT,
18 April 2016, pp. 22-23.
1216 Maeve Lewis, T-114-CONF-ENG-ET, 1 July 2016, p. 12.
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444. The Chamber has heard that PTSD can persist for a lifetime in the absence of

psychotherapeutic or medical intervention.1217

445. P-0892 spoke of the behavioural changes she noticed in [REDACTED]

following the latter’s rape.1218 She gave an emotional account of how [REDACTED]:

[REDACTED]1219

446. The Chamber further heard how these changes also directly affected P-0892 in

that [REDACTED] would remove herself from her company and the company of her

other siblings because she found it difficult to stay around other people.1220

[REDACTED] also no longer wanted to help her with the business and eventually

even refused to go to school at all.1221

447. Dr. Yuille explained to the Chamber how the psychological make-up of the

victim has a direct impact on the severity of the traumatisation and that some victims

may be most severely affected and devastated by a sexual assault whereas another

victim would be able to put it behind her and move on with her life.1222 He further

explained that collectively suffered events may equally have a collective traumatic

impact on entire communities.1223

d) Victimisation and Suffering Associated with
Pillage and Destruction of Property

1217 Maeve Lewis, T-114-CONF-ENG-ET, 1 July 2016, p. 70; Dr. Yuille, T-87-ENG-ET-WT, 21 April 2016,
pp. 23-25.
1218 P-0892, T-85-CONF-ENG-CT, 19 April 2017, pp. 30-31.
1219 P-0892, T-85-CONF-ENG-CT, 19 April 2017, p. 30.
1220 P-0892, T-85-CONF-ENG-CT, 19 April 2017, pp. 30-31.
1221 P-0892, T-85-CONF-ENG-CT, 19 April 2017, p. 31.
1222 Dr. John Yuille, T-87-ENG-ET-WT, 21 April 2016, p. 25-26.
1223 Dr. John Yuille, T-87-ENG-ET-WT, 21 April 2016, p. 26.
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448. The Legal Representative submits that in particular the crimes of pillage and

destruction of property may give rise to victims’ claims for reparations or restitution,

should the Accused be found guilty of Counts 11 and 18. It is for this reason that the

present submissions are particularly limited and do not in any way attempt to cover

any potential claims victims may have at a possible future stage of the proceedings.

Rather, as the other submissions within this section of the Legal Representatives’

closing brief, the following examples of suffering and hardship are intended to

complement the evidence heard in relation to the allegations under Counts 11 and 18,

respectively in painting the fullest picture possible of the crimes committed against

victims on the ground.

449. P-0859, for instance, testified how coming home to a destroyed and looted

home [REDACTED] had dire consequences for the survivors in his family.1224 As their

mattresses had been looted, the family had to sleep on the bare floor.1225

450. To this day, they struggle to make ends meet and sometimes, there’s not

enough money to pay for the children’s school fees and the children get expelled

from school.1226 P-0859 also spoke of the suffering the expulsion of his children from

school causes him.1227 After all, his family had had good standing in the community

and had been relatively well off before the events in [REDACTED].

451. His [REDACTED] trading desk in [REDACTED] was looted when he was

killed and he had not had the opportunity to tell his family members where his

savings were and that to this date they have not had any opportunity to recover any

of his property.1228 The UPC looted everything they had, and the family “no longer

live[s] the life that [they] led before the war.”1229 The only assistance the victims of the

1224 P-0859, T-51-CONF-ENG-ET, 17 November 2015, p. 26 and T-52-CONF-ENG-CT,
18 November 2015, p. 4.
1225 P-0859, T-51-CONF-ENG-ET, 17 November 2015, p. 26.
1226 P-0859, T-52-CONF-ENG-CT, 18 November 2015, p. 7.
1227 P-0859, T-52-CONF-ENG-CT, 18 November 2015, p. 7.
1228 P-0859, T-52-CONF-ENG-CT, 18 November 2015, p. 5.
1229 P-0859, T-52-CONF-ENG-CT, 18 November 2015, p. 6.
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[REDACTED] attack received was rendered by NGOs from 2007 onwards and in the

form of distribution of basic foodstuffs such as maize flour and beans, as well as

blankets.1230

452. When P-0892 returned to her home in [REDACTED] she found that all of her

belongings had been pillaged from her house.1231 She got by as some neighbours gave

her some cooking utensils, but they did not even have blankets to cover themselves

with at night and had to use banana leaves for this purpose.1232 She stated that they

lived a life of suffering for a long time following the attack.1233

453. When a/30286/15 – having been treated by an NGO after the rapes she

suffered – was sent home, there no longer was a home to be going to. The attackers

had burnt down the houses in the village and she found herself with nothing at

all.1234 Her entire house had been burnt to the ground and she did not know “where to

start or finish.”1235 People would, however, find some tarpaulin and set up makeshift

‘houses’ and began to rebuilt their homes gradually.1236

454. A/20126/14 also spoke of the farms around Lipri having been looted and that

people did not even dare go back to their farms out of fear of being apprehended and

killed.1237

455. A/30169/15 told the Chamber how, upon return to their village, they found

their house and village torched and their belongings had been destroyed.1238

Especially his older daughter reacted very badly to seeing all their clothing and

1230 P-0859, T-52-CONF-ENG-CT, 18 November 2015, p. 8.
1231 P-0892, T-85-CONF-ENG-CT, 19 April 2017, p. 29.
1232 P-0892, T-85-CONF-ENG-CT, 19 April 2017, p. 31.
1233 P-0892, T-85-CONF-ENG-CT, 19 April 2017, p. 32.
1234 A/30286/15, T-198-Red-ENG-WT, 1 March 2017, p. 59.
1235 A/30286/15, T-198-Red-ENG-WT, 1 March 2017, p. 60.
1236 A/30286/15, T-198-Red-ENG-WT, 1 March 2017, p. 60.
1237 A/20126/14, T-199-Red-ENG-WT, 2 March 2017, pp. 22-23.
1238 A/30169/15, T-198-CONF-ENG, 1 March 2017, p. 43.
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belongings having been torched and she would cry incessantly.1239 She developed

high blood pressure and other problems and eventually passed away.1240

e) Victimisation and Suffering Associated with
the Destruction of Protected Objects

456. After the war, Bambu hospital had difficulties to care for the patients that

would come as they had no material.1241 It took the hospital staff about a month to at

least provisionally repair the damage sustained to the building.1242 At the same time,

there were many patients who suffered from malaria,1243 serious wounds or even lost

limbs.1244 [REDACTED] distinctly remembered a lady called [REDACTED] who was

the only survivor found among a group of four people who had been cut up by

machetes and killed near Nyangaray by “UPC combatants”.1245 She had sustained

gruesome wounds from machete coups, which took years to heal.1246

f) Victimisation and Suffering Associated with
Persecution – including inter alia1247 Torture,
Inhumane Treatment, Forced Labour

457. The Chamber has heard how the severe beatings to which V1 was subjected

have left long-lasting injury.1248 He can no longer farm his fields like he used to

because he has difficulties moving.1249 V1 also needs to permanently take relieving

medication and sit down often because he is unable to stand for longer periods of

1239 A/30169/15, T-198-CONF-ENG, 1 March 2017, p. 43.
1240 A/30169/15, T-198-CONF-ENG, 1 March 2017, pp. 43-44.
1241 [REDACTED]
1242 [REDACTED]
1243 [REDACTED]
1244 [REDACTED]
1245 [REDACTED]
1246 [REDACTED]
1247 Other than forcible transfer and sexual violence, which also qualify as underlying acts of
persecution as they were committed with the requisite discriminatory intent.
1248 See DRC-PCV-0001-0079.
1249 V1, T-201-CONF-ENG-ET, 10 April 2017, p. 13.
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time.1250 The Chamber has also heard of the appalling and degrading treatment he

was subjected to when he was forced to [REDACTED] while being held prisoner.1251

458. Moreover, the unlawful detention and forced labour of women1252 placed them

in the specifically vulnerable position which made them easy prey of soldiers and

commanders who further took advantage of their captivity to rape them.

a. Conclusion

459. It is submitted that the expressions of pain and suffering heard before the

Chamber paint a grim picture of the consequences the large-scale victimisation had

on the hundreds and even thousands of victims concerned by the facts of this case.

The Legal Representative therefore respectfully requests that the Chamber take this

facet of the evidence as well as the views and concerns of participating victims into

account when pronouncing a judgment pursuant to Article 74 of the Statute.

1250 V1, T-201-CONF-ENG-ET, 10 April 2017, p. 13-14.
1251 See supra, para. 153.
1252 See supra, paras. 187-200, 322-327, 334-350, 356-359.
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IX. THE CRIMINAL RESPONSIBILITY OF MR
NTAGANDA FOR THE CRIMES COMMITTED AND
THE SUFFERING INFLICTED UPON THE VICTIMS

460. As set out supra,1253 the Legal Representative will make only limited

submissions on the criminal responsibility of the Accused, as it is not his role to

prove the Accused’s responsibility. Still, as crimes are not committed in the abstract

but by perpetrators against victims, the victims have a legitimate interest in the truth

about who bears responsibility for inflicting harm, loss, pain, and suffering upon

them, their relatives, and communities. The victims participating in this case submit

that the evidence presented indeed shows beyond reasonable doubt that the Accused

bears criminal responsibility for crimes that were committed against.

1. THE ACCUSED’S ROLE AND AUTHORITY

461. The Chamber has heard evidence that NTAGANDA, although appointed as

the deputy to KISEMBO,1254 had more significant de facto powers than the Chief of

Staff. Chief of Staff KISEMBO had only been appointed to the higher rank because

LUBANGA “was not allowed to put a [sic] Rwanda speaker at the head of the FPLC”.1255 He

only exercised commanding powers when NTAGANDA was not present.1256 This

would manifest itself in NTAGANDA carrying out operations without KISEMBO

even being aware or informed.1257

462. In some cases, KISEMBO was only later on apprised of the operations

NTAGANDA had carried out.1258 For instance, the evidence of V3, according to

1253 See supra, para. 42.
1254 Agreed Fact 78; DRC-D18-0001-5520.
1255 P-0190, T-96-CONF-ENG-ET, 6 June 2016, p. 50.
1256 P-0055, T-71-CONF-ENG-ET, 24 February 2016, p. 7.
1257 P-0190, T-96-CONF-ENG-ET, 6 June 2016, p. 50.
1258 P-0190, T-96-CONF-ENG-ET, 6 June 2016, p. 50.
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which KISEMBO told him that he would see what he could do to have [REDACTED]

freed after the latter had been abducted by NTAGANDA the previous night,1259

indicates that KISEMBO was unaware of the incident. The fact that nothing

happened, and the man did not return further illustrates KISEMBO’s impotence in

the face of NTAGANDA’s actions. P-0016 stated that NTAGANDA only reported to

LUBANGA, and if he decided on an operation, there was an operation.1260

LUBANGA in turn had more confidence in NTAGANDA than in KISEMBO because

NTAGANDA had more military experience than KISEMBO.1261

463. The Accused’s version of the internal hierarchy, according to which he had no

commanding or supervisory powers, and merely followed the orders of KISEMBO

and LUBANGA,1262 should simply not be believed.

464. The Accused explained to the Chamber that he was the one to design the

FPLC’s training program and ideology.1263 He also personally transmitted

motivational speeches and lessons in ‘ideology’1264 to his subordinates.1265 It was he,

who oversaw other commanders teaching his ideology, including his de jure superior

KISEMBO.1266

465. He also made several public appearances in Hema-dominated villages to

gather support against the ‘enemy’. For instance, shortly after the ousting of

LOMPONDO, NTAGANDA held a rally in Mudzipela where he called on the young

people to follow training in order to be able to defend themselves, and on parents to

1259 See V3, T-203-CONF-ENG-ET, 12 April 2017, pp. 42-44.
1260 P-0016, DRC-OTP-0126-0422-R01, para. 65.
1261 P-0016, DRC-OTP-0126-0422-R01, para. 63.
1262 See DRC-D18-0001-5528; DRC-D18-0001-5527; DRC-D18-0001-5525; Bosco NTAGANDA, T-213-
CONF-ENG-CT, 27 June 2017, p. 57 and T-215-ENG-ET-WT, 29 June 2017, pp. 63-64.
1263 Bosco NTAGANDA, T-213-Red-ENG-WT, 27 June 2017, p. 64 and T-232-CONF-ENG-CT,
29 August 2017, pp. 37-38.
1264 Bosco NTAGANGA, T-233-Red-ENG WT, 30 August 2017, p. 16.
1265 See supra, para. 164.
1266 Bosco NTAGANDA, T-214-Red-ENG-WT, 28 June 2017, pp. 4-5 and T-232-CONF-ENG-CT,
29 August 2017, p. 37.
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send their children to follow military training.1267 He personally addressed the

population, stating: “It’s not enough to flee, we should all hold together, and […] those who

are old enough can go and follow training in order to be able to defend themselves against the

Lendu.”1268

466. The Chamber has also heard evidence to the effect that the Accused was

regarded as a ‘great’ or ‘brave’ commander.1269 D-0243 for instance, testified that “He

was a brave soldier. And he commanded troops who respected him.”1270 “[H]is soldiers, they

said that he was a man who put order into the army.”1271 In fact, the recruits who followed

the UPC’s training had to venerate the Accused with songs describing his courage

and martial skills.1272 Moreover, his troops would address him with the honorary

titles ‘Afande’ or ‘Mzee’, which denoted respect and honour,1273 because he “[was] the

senior commander, the person in charge the highest ranking officer, the senior officer.”1274 It

was even said that:

“Bosco NTAGANDA was the most powerful, the strongest, and sometimes even the president
was afraid of Bosco NTAGANDA, regardless of the information he received. You see, he
received a lot of information, many messages and many reports of what was not going well
within the patriotic forces of the UPC. So, President Lubanga could hit the table and react
when he received information in anger, but he could not call him to make any comments and
remarks to him.”1275

467. The Accused was a commander who was respected and had a role model

function in relation to those whom he commanded. In the words of the Accused

himself “[his] role was to direct the commanders so that they could carry out their work

1267 P-0918, T-155-CONF-ENG-ET, 10 November 2016, pp. 79-81.
1268 P-0918, T-155-CONF-ENG-ET, 10 November 2016, p. 80.
1269 See e.g. P-0758, T-161-CONF-ENG-ET, 21 November 2016, p. 17; D-0251, T-260-CONF-ENG-CT,
7 December 2017, p. 40.
1270 D-0243, T-259-CONF-ENG-CT, 6 December 2017, p. 32.
1271 D-0243, T-259-CONF-ENG-CT, 6 December 2017, p. 46.
1272 Bosco NTAGANDA, T-213-Red-ENG-WT, 27 June 2017, p. 66; P-0901, T-31-Red-ENG-CT,
24 September 2015, p. 8.
1273 P-0030, T-144-CONF-ENG-ET, 30 September 2016, p. 37.
1274 P-0030, T-144-Red-ENG-WT, 30 September 2016, pp. 36.
1275 [REDACTED]
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following discipline”.1276 That was his “day-to-day task”; namely to ensure that the FPLC

functioned in the manner of an organised army.1277

468. From the evidence before the Chamber, it is abundantly clear that the Accused

had effective authority and control over UPC troops, as well as certain Hema

civilians accompanying his troops1278 and that he was in a position of authority that

would enable him to give orders. It was NTAGANDA who had control and

command over all military operations in which the UPC troops were involved and

“not a single operation could have been undertaken without Ntaganda’s involvement in his

capacity as person in charge of operations within the FPLC”.1279 Each movement of the

UPC troops for every attack needed his authorisation.1280 It was NTAGANDA who

ensured both the collaboration between the units from various brigades and the

avoidance of confrontations or conflicts between troops.1281 In sum, NTAGANDA

had the de facto overall control over the UPC/FPLC troops.

2. THE ACCUSED’S MENS REA

469. The direct and indirect encouragement to commit despicable crimes against

the local Lendu and non-Hema population stemmed from the Accused’s hatred of

these ethnic groups, which he actively conveyed to the recruits, soldiers,

bodyguards, and commanders. He taught disregard for Lendu lives and property

when he instructed his soldiers.1282

1276 Bosco NTAGANDA, T-218-Red-ENG-WT, 4 July 2017, p. 33.
1277 Bosco NTAGANDA, T-218-Red-ENG-WT, 4 July 2017, p. 33.
1278 See e. g. P-0055, T-71-CONF-ENG-CT, 24 February 2016, pp. 47-49; P-0768, T-33-CONF-ENG-CT,
19 October 2015, p. 35. Cf. Bosco NTAGANDA, T-217-Red-ENG-WT, 3 July 2017, p. 34.
1279 P-0190, T-96-CONF-ENG-CT, 6 June 2016, p. 49.
1280 P-0017, T-60-CONF-ENG-ET, 1 February 2016, p. 7.
1281 P-0017, T-60-CONF-ENG-ET, 1 February 2016, p. 7.
1282 See e.g. supra, para. 164.
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470. The Accused tried to convince the Judges that the ideology of the UPC was a

peaceful one and that his training program in ideology reflected such peaceful

values.1283 Yet, he was unable to even sum up what this ideology was when

repeatedly asked about it by the Presiding Judge.1284 This only underscores that,

contrary to the Accused’s claims, his ideology program did not include instructions

on the protection of civilians. The messages he in reality conveyed to his troops were

messages of hatred against the Lendu ethnic group and that all Lendu, irrespective of

their status1285 or gender1286 were ‘the enemy’1287 and had to be killed;1288 including

children.1289 The recruits were even instructed to sing songs about the extermination

of the Lendu ethnic group.1290

471. Furthermore, in giving orders to kill the enemy, he inter alia, employed

persecutory vocabulary mirroring that infamously coined and used against his own

ethnic group during the Rwandan genocide.1291 Namely, NTAGANDA told his

soldiers to “do [their] work”,1292 meaning to rape and kill Lendu; it was understood as

such by his troops who came to regard Lendu as “dirt” and their killing as ‘cleaning

up the dirt’.1293

472. In sum, the Accused harboured and openly displayed disdain for the Lendu

civilians whom he ordered to be killed.1294 His intention to harm members of the

Lendu ethnic group is further demonstrated by his deeds, including, but not limited

1283 Bosco NTAGANDA, T-214-Red-ENG-WT, 28 June 2017, pp. 4-5.
1284 Bosco NTAGANDA, T-232-CONF-ENG-CT, 29 August 2017, pp. 37-38.
1285 P-0898, T-154-CONF-ENG-ET, 9 November 2016, pp. 10-11; P-0907, T-90-CONF-ENG-ET,
25 April 2016, pp. 36, 51; P-0010, T-47-CONF-ENG-CT, 11 November 2015, p. 10.
1286 P-0017, T-59-CONF-ENG-ET, 29 January 2016, p. 62.
1287 P-0898, T-154-CONF-ENG-ET, 9 November 2016, pp. 10-11; P-0907, T-90-CONF-ENG-ET,
25 April 2016, pp. 36, 51; P-0768, T-33-CONF-ENG-CT, 19 October 2015, p. 37.
1288 P-0907, T-90-CONF-ENG-ET, 25 April 2016, p. 36; P-0010, T-47-CONF-ENG-CT,
11 November 2015, p. 10.
1289 P-0017, T-59-CONF-ENG-ET, 29 January 2016, p. 62.
1290 P-0016, DRC-OTP-0126-0422-R01, paras. 56-57.
1291 See e. g. Nahimana et. al. Trial Judgment, para 114; Gacumbitsi Trial Judgment, para. 275;
Nyiramasuhuko et al. Trial Judgment, para. 895; Kalimanzira Trial Judgment, para. 514.
1292 See supra, para. 200.
1293 See supra, para. 201.
1294 See supra, paras. 184, 187, 200, 228, 236.
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to the murder of the Lendu priest in Mongwablu.1295 It was this behaviour that he

passed on to his troops, by directly inciting hatred against the Lendu on the one hand

and by leading by ‘example’ in committing crimes on the other. He also actively

taught disregard for Lendu lives and property when he instructed his soldiers.1296

473. This attitude also extended to collaborators, or those ‘assisting the Lendu’. The

Chamber has, for instance, heard credible evidence from V3 that NTAGANDA was

present and involved in the UPC’s efforts to raise funds, moral, and logistical

support in the Nyali community – a community not as such implicated in the ethnic

conflict between Hema and Lendu – and that those who did not comply with the

UPC’s demands were pressured, persecuted, and ultimately killed.1297 NTAGANDA

himself exerted pressure on the Nyali businessman whereby he, repeatedly calling

upon him to “support the programme”,1298 the main concern being “to drive out the

Lendu”.1299 V3’s testimony in this regard is corroborated by other evidence to the

effect that the UPC was collecting money from local traders to finance its “war

efforts”.1300

1295 See supra, para. 184.
1296 See e.g. supra, para. 164.
1297 V3, T-203-CONF-ENG-ET, 12 April 2017, pp. 17-19, 24-25, 35-36, 40-45, 82-84.
1298 V3, T-203-CONF-ENG-ET, 12 April 2017, p. 18.
1299 V3, T-203-CONF-ENG-ET, 12 April 2017, p. 18.
1300 P-0043, DRC-OTP-2054-5546-R02, pp. 83, 88.
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3. NTAGANDA BEARS INDIVIDUAL CRIMINAL RESPONSIBILITY

PURSUANT TO ARTICLE 25(3)(A) OF THE STATUTE– FIRST

ALTERNATIVE

474. The evidence establishes beyond reasonable doubt that the Accused directly

committed the crimes of murder and attempted murder (counts 1 and 2),1301 attacks

against the civilian population (count 3),1302 persecution (count 10),1303 and pillage

(count 11)1304 with the requisite mens rea.1305

4. NTAGANDA BEARS INDIVIDUAL CRIMINAL RESPONSIBILITY

PURSUANT TO ARTICLE 25(3)(B) OF THE STATUTE – FIRST

ALTERNATIVE

475. As set out above,1306 the Accused held a position of authority over those to

whom he imparted direct orders.1307 The Chamber has heard how the Accused

directly ordered (i) indiscriminate shelling of civilian areas; (ii) the shelling of a

column of civilians;1308 (iii) the rape,1309 and (iv) the execution of captured Lendu

individuals.1310 These acts were carried out by both troops under his direct

operational command during military offensives, as well by his bodyguards who

were under his direct command and control.

476. When the Accused was giving these orders, he was aware of the substantial

likelihood that a crime will be committed in the execution of that order.1311 He, in fact,

1301 See supra, paras.137, 140, 184.
1302 See supra paras. 130, 167, 178, 220, 228, 271, 286.
1303 See e. g. supra, para. 200, 236.
1304 See supra, para. 203.
1305 See supra, The Accused’s Mens Rea.
1306 See supra, The Accused’s Role.
1307 Cf. Bagosora et al. Appeal Judgment, para. 277.
1308 See supra paras. 167, 178, 228.
1309 See supra para. 200.
1310 See supra paras, 184, 187, 200, 236.
1311 Cf. Nahminana et al. Appeal Judgment, para. 481.
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employed his powers to ensure that his instructions to eliminate the Lendu ethnic

group from the areas taken over by the UPC were followed.

477. The Accused planned and directed the operations on the ground1312 and the

Chamber has heard abundant evidence to the effect that his orders and directions

were generally followed.1313 It also heard that the Accused personally thanked his

troops after the successful takeovers of Mongbwalu, Sayo, and Nzebi,1314 which in

itself indicates that his orders were followed to his satisfaction. In the same vein, the

Chamber has heard evidence that the Accused had the effective power to punish

those soldiers or commanders who did not carry out his instructions to his

satisfaction.1315

478. The Accused himself explained the role he played in relation to operations

and on the ground, such as for instance in Komanda and Sayo.1316 In light of the

overwhelming evidence to the fact that the UPC soldiers committed brutal massacres

in both Komanda1317 and Sayo,1318 the Accused’s version of events can simply not be

leant any belief.

479. Since military operations were carried out in accordance with the orders given

by the Accused,1319 there is no reason to believe that other orders – such as the

instruction to eliminate the Lendu – were disobeyed. Similarly, no credence can be

given to the Accused’s claims that he instructed his troops to protect civilians,1320 as

the evidence recounted in section VII above, paint a very different picture.

1312 See e.g. P-0768, T-33-CONF-ENG-CT, 19 October 2015, pp. 33-34; P-0888, T-105-CONF-ENG-CT,
2 June 2016, p. 56; P-0907-T-89-CONF-ENG-ET, 25 April 2016, pp. 15, 21, 46; P-0016, DRC-OTP-0126-
0422-R01, para. 65.
1313 See supra, paras. 129, 137, 167, 178, 184, 187, 200, 220, 228, 236, 299, 382.
1314 P-0768, T-33-CONF-ENG-CT, 19 October 2015, pp. 52-53.
1315 Bosco NTAGANDA, T-213-Red-ENG-WT, 27-June 2017, pp. 13-14.
1316 Bosco NTAGANDA, T-217-Red-ENG-WT, 3 July 2017, p. 39.
1317 See supra, paras. 131-133.
1318 See supra, paras. 220, 221, 223, 228.
1319 See e.g. supra, para. 130, 166, 167, 218, 271.
1320 See e.g. Bosco NTAGANDA, T-232-CONF-ENG-ET, 29 August 2017, p. 38 and T-214-CONF-ENG-
ET, 28 June 2017, pp. 4-5.
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480. Even Hema civilians who were willing to provide assistance to the UPC

because they shared the UPC’s ‘ideology’,1321 were afraid of the UPC commanders

and felt obliged to implement their “orders”, feeling “subject to their the orders”.1322

481. D-0243 was a civilian trader whom [REDACTED].1323 He stayed put more or

less 24 hours a day, always at the disposal of the UPC’s commanders because he “was

afraid of the commanders”.1324

482. D-0243 explained that: “If a commander called [him] and [he] wasn’t [sic] in [his]

place of work, [the commander] could think that [he] didn’t really take [his] work to

heart.”1325 He further testified that: “[He] respected the orders that were given to

[him].”1326 NTAGANDA was one of those commanders who used D-0243’s

‘services’,1327 although he denied ever having done so.1328 It is submitted that D-0243’s

consistent account should be given more credence than that of the Accused in this

regard.

1321 D-0243, T-259-CONF-ENG-CT, 6 December 2017, p. 11.
1322 D-0243, T-259-CONF-ENG-CT, 6 December 2017, pp. 33-34.
1323 D-0243, T-257-CONF-ENG-CT, 5 December 2017, pp. 28, 35 and T-259-CONF-ENG-CT,
6 December 2017, p. 10.
1324 D-0243, T-257-CONF-ENG-CT, 5 December 2017, pp. 47, 59.
1325 D-0243, T-257-CONF-ENG-CT, 5 December 2017, p. 47.
1326 D-0243, T-259-CONF-ENG-CT, 6 December 2017, p. 33.
1327 D-0243, T-259-CONF-ENG-CT, 6 December 2017, pp. 32, 37-38.
1328 Bosco NTAGANDA, T-222-ENG-CT-WT, 11 July 2017, p. 36.
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5. NTAGANDA BEARS CRIMINAL RESPONSIBILITY AS A COMMANDER

PURSUANT TO ARTICLE 28(A) OF THE STATUTE

483. The Legal Representative submits that, if the evidence is deemed insufficient

to satisfy the material elements of Articles 25(3)(a) and (b) of the Statute, the

Chamber should in any event find the Accused guilty on the basis of Article 28(a) of

the Statute. However, the Legal Representative posits that a conviction on the basis

of Articles 25(3)(a) and (b) would more appropriately reflect the Accused’s

culpability as established by the evidence.

484. As “a commander is responsible not as though he had committed the crime himself,

but his responsibility is considered in proportion to the gravity of the offences committed”,1329

a conviction pursuant to Article 28(a) of the Statute would insufficiently capture the

Accused’s active contributions to the crimes committed that victimised the Legal

Representative’s clients and other civilians.

485. It is submitted that, as deputy chief of staff in charge of operations,1330

NTAGANDA had access to information on the events on the ground through

multiple sources, including direct knowledge, written, and oral reports.1331 The

Accused himself spoke about the functioning hierarchy whereby complaints about

misconduct or crimes were reported up the chain of command.1332

486. It is further averred that the powers attendant to the role and position held by

the Accused imposed upon him the obligation to, inter alia, put an end to the criminal

activity, to impose appropriate punitive measures, and to take measures to prevent

or deter further criminal acts by his subordinate commanders, soldiers, and

1329 Halilović Trial Judgment, para 54.
1330 See supra, paras. 113-114.
1331 P-0055, T-70-ENG-CONF-CT, pp. 71-72, 75. See also P-0005, T-184-CONF-ENG-ET,
20 January 2017, p. 17; Bosco NTAGANDA, T-217-CONF-ENG-ET, 3 July 2017, p. 58.
1332 See e. g. Bosco NTAGANDA, T-218-Red–ENG-WT, 4 July 2017, p. 39. See also DRC-OTP-0109-
0136, pp. 0109-0136, 0109-0139.
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subordinated civilian combatants. The Accused, however, failed to do any of the

above.

487. Moreover, his presence on the ground made him directly aware of the crimes

that were being perpetrated by his troops. Yet, no one was punished after, for

instance, the Songolo operation.1333 Likewise, despite the UPC/FPLC’s General Staff –

including NTAGANDA – being aware of the massacre and destruction carried out

by SALUMU’s troops in Kobu, SALUMU was not punished.1334 To the contrary, by

his own actions and omissions, he actively encouraged crimes being committed

against the Lendu and non-Hema population.

488. NTAGANDA testified before the Judges that he took several measures in

response to behaviour of commanders or troops, which he characterised as

‘disciplinary’. For instance, he spoke about commander KAZUNGU who had “done

some foolish things in Mongbwalu”, whereby a Lendu trader was killed and the troop

who killed the trader was executed. He stated that “Kazungu subsequently did

something else while drunk and he was therefore arrested.”1335 However, commander

KAZUNGU was not punished; rather, he was sent to Aru and ‘converted’ into a

‘good leader’. NTAGANDA stated that KAZUNGU “subsequently became a very good

soldier and later became a battalion commander.”1336

489. While NTAGANDA asserted that, in the context of this reported incident, he

recalled the necessity of disciplinary measures within his armed group by stating:

“We are the ones in charge of providing [the soldiers] with discipline […] because we have

become the parents of our troops. So I am going to use disciplinary measures to convert this

person into a good leader […]”.1337 However, the record is devoid of any disciplinary

measure that was actually imposed in this instance. A change of location and giving an

1333 P-0190, T-96-CONF-ENG CT, 6 June 2016, p. 91.
1334 P-0016, DRC-OTP-0126-0422-R01, paras. 155-157, 168. See also infra, para. 493.
1335 Bosco NTAGANDA, T-218-Red–ENG-WT, 4 July 2017, p. 39.
1336 Bosco NTAGANDA, T-218-Red–ENG-WT, 4 July 2017, p. 39.
1337 DRC-OTP-2102-3855 at p. 2102-4012; Bosco NTAGANDA, T-218-Red–ENG-WT, 4 July 2017, p. 39.
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opportunity to rise in the ranks does certainly not correspond to an adequate

disciplinary measure. To the contrary, it constitutes public approval of such conduct.

490. NTAGANDA further testified that there were many people who had

previously been in the APC who joined the ranks of the UPC.1338 He stated that it did

not matter that the APC was an army that committed the worst crimes; because the

UPC gave them – these ex-APC soldiers – the ‘new ideology’ and they understood

that ideology and therefore they were carrying out the task without problem.1339

491. The statement that the soldiers, after being taught the ‘new ideology’ adhered

to proper and lawful rules of engagement is just as incredulous as NTAGANDA’s

claim that soldiers were punished for infractions. To the contrary, it underlines the

Accused’s role in promoting and tolerating criminal behaviour within the ranks.

Many of his former fellow members of the APC or Chui Mobile Force were

appointed to leading roles in the UPC/FPLC.1340 Moreover, it was NTAGANDA

himself who founded the APC1341 and influenced that group’s ideology in the first

place.1342

492. When NTAGANDA was not physically present on the ground, he received

reports of crimes being committed. It was the bureau of the G-2 that would forward

such reports informed him and KISEMBO of complaints received from civilians

about theft, rape, extortion or looting committed by UPC soldiers.1343 Yet,

NTAGANDA ignored such reports and instead personally came to thank the troops

1338 Bosco NTAGANDA, T-216-ENG-CT-WT, 30 June 2017, pp. 15-16.
1339 Bosco NTAGANDA, T-216-ENG-CT-WT, 30 June 2017, p. 16.
1340 See supra, para. 115.
1341 P-0901, T-27-CONF-ENG-CT, 17 September 2015, p. 20-25 and T-30-CONF-ENG-CT,
22 September 2015, p. 17; Bosco NTAGANDA, T-213-Red-ENG-WT, 27 June 2017, pp. 19, 28, 33.
See also T-211-CONF-ENG-ET, 15 June 2017, pp. 68-69.
1342 The Accused testified that he was not only the founder but also the head of the APC prior to co-
founding the Chui Mobile Force. See Bosco NTAGANDA, T-212-CONF-ENG-ET, 16 June 2017, pp. 24,
38-39.
1343 [REDACTED]
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after the attacks on, for instance, Mongbwalu, Sayo, and Nzebi,1344 thereby endorsing

their behaviour and crimes committed in those places.

493. Moreover, NTAGANDA openly expressed his praise for commanders he

knew to be involved in the commission of crimes. [REDACTED].

494. LUBANGA had summoned [REDACTED] to hear about this incident as

MONUC had contacted and informed LUBANGA about the Kobu killings.1345

NTAGANDA already knew about the event.1346 NTAGANDA quite often

emphasised how SALUMU was a fine gentleman.1347 Even on this occasion,

NTAGANDA again stated, [REDACTED], that SALUMU “was a real man”, that he

was “a brave, a fine person” which, to P-0055’s understanding, signified that

NTAGANDA approved of SALUMU’s conduct during the Kobu ‘operation’.1348

[REDACTED]1349

495. These weren’t the only reports coming in from MONUC to whom members of

the local population went in order to report crimes. Such reports directly implicated

other UPC commanders, such as commander SAIDI who was reported to have killed

a man because “he wanted [his] woman”.1350 Yet, no action was taken on any reports of

rape or murder committed in the ranks of the UPC forces.

496. The Chamber has also heard the Accused speak about his purported

‘punishment’ of commander MANU in Mongbwalu. NTAGANDA stated that he

scolded and ‘punished’ commander MANU for displaying “APC conduct”, namely –

according to the Accused – using heavy weapons in a manner resulting in injury to

the troops and for having used a vehicle to reach Mongbwalu, when he – the

1344 P-0768, T-33-CONF-ENG CT, 19 October 2015, pp. 52-53.
1345 [REDACTED]
1346 P-0055, T-71-CONF-ENG-CT, 24 February 2016, p. 52.
1347 P-0055, T-71-CONF-ENG-CT, 24 February 2016, pp. 52-53.
1348 P-0055, T-71-CONF-ENG-CT, 24 February 2016, p. 57 and T-74-CONF-ENG-CT, 29 February 2016,
p. 70.
1349 [REDACTED]
1350 P-0012, T-164-CONF-ENG-ET, 24 November 2016, pp. 35-36.
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Accused – as superior in command, had to reach Mongbwalu on foot.1351 The

Accused’s ‘punishment’ was the removal of MANU’s vehicle.1352 This example clearly

illustrates the real reason of the so-called punishment, namely that the Accused did

not tolerate anyone to undermine his authority and superior position.

497. Furthermore, the Accused claimed that he allegedly punished commander

MANU and told MANU in front of all officers that he was “moved aside until this is

finished”, because he “had committed an act that was not good”.1353 Being ‘moved aside’

does not constitute any kind of genuine punishment, nor does an ‘act that was not

good’ mean anything in terms of publicly and transparently punishing subordinates

for crimes they have committed to uphold discipline and adherence to the laws and

customs of war.

498. Furthermore, and directly contradictory to the Accused’s claims that he

punished commander MANU, the Accused did not prohibit or prevent commander

MANU from being present when journalists came to film the successful takeover of

Mongbwalu at Mongbwalu airport or the commanders’ sighting of the gold mines.1354

499. Upon cross-examination, the Accused tried to explain this by stating that there

were different kinds of punishment and “as a commander who served for a long time, it

depends. It depends on the offence committed and the person who committed it”.1355 He also

claimed that commander MANU, whom he “gave […] a warning in front of the

commanders […] did not have any mission or assignment, no men to command.”1356 Yet,

commander MANU was promoted and put in charge of the North-East sector1357

shortly after the alleged ‘punishment’ and it was NTAGANDA himself who

1351 Bosco NTAGANDA, T-217-Red-ENG-WT, 3 July 2017, p. 57.
1352 Bosco NTAGANDA, T-217-Red-ENG-WT, 3 July 2017, p. 57.
1353 Bosco NTAGANDA, T-217-Red-ENG-WT, 3 July 2017, p. 69.
1354 Bosco NTAGANDA, T-235-Red-ENG-CT-WT, 4 September 2017, pp. 46-47; DRC-OTP-2058-0251,
02:39-03:20.
1355 Bosco NTAGANDA, T-235-Red-ENG-CT-WT, 4 September 2017, p. 47.
1356 Bosco NTAGANDA, T-235-Red-ENG-CT-WT, 4 September 2017, p. 47.
1357 P-0016, DRC-OTP-0126-0422-R01, para. 76.
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informed all commanders of this promotion on 21 January 2003.1358 The Accused’s

explanations about the purported punishment and its adequacy are entirely

implausible and should not be believed.

500. Likewise, the Accused promoted KASANGAKI to the position of deputy to

the G-2,1359 despite his involvement in the crimes committed during the Komanda,

Songolo, Sayo, and Kilo operations.1360

501. The Accused spoke of other incidents where commanders were allegedly

‘detained’ for being “at fault”, such as commanders LINGANGA and ABELANGA in

January 2003.1361 Yet, again, there were no real consequences or effective disciplinary

measures that were employed to punish anyone for the commission of crimes, as

evidenced, for instance, by commander LINGANGA again participating in military

operations as early as February 2003, in which context he committed the rapes of P-

0019.1362 Later in 2003, LINGANGA was even promoted to the rank of 2IC by

NTAGANDA.1363

502. Possibly one of the most notorious commanders was commander

ABELANGA who was subordinate to SALUMU, who himself committed and

ordered the commission of countless crimes against the civilian population, as

recounted above.1364 The Accused spoke about commander SALUMU reporting to

him an incident of ABELANGA sending his troops to fetch him beer from the civilian

population.1365 Purportedly, NTAGANDA immediately called ABELANGA on the

Motorola; he informed him that he was to be put in detention and that he should pass

1358 DRC-OTP-2102-3854, at page 2012-4019 (second message).
1359 [REDACTED]
1360 See supra, paras. 130, 134, 220, and 239.
1361 Bosco NTAGANGA, T-213-Red-ENG-WT, 27 June 2017, pp. 85-86.
1362 See supra, paras. 356-356.
1363 Bosco NTAGANDA, T-222-CONF-ENG-CT-WT, 11 July 2017, p. 23.
1364 See surpa, Kobu Takeover and Kobu – Hotel Paradiso.
1365 Bosco NTAGANDA, T-217-Red-ENG-WT, 3 July 2017, p. 58.
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his communication device to his deputy.1366 Not only is it unclear whether this

disciplinary measure was indeed enforced, but more importantly, this example

illustrates how NTAGANDA sought to downplay ABELANGA’s criminal conduct

before the Judges.

503. The Accused was, contrary to his own assertions, fully aware of the grave

crimes ABELANGA committed. Instead of taking action, however, he condoned the

commission of these crimes by taking no action to punish or discipline the latter.

Instead, he, for instance, stood by and laughed at the sight of Commander

ABELANGA raping a detained, male [REDACTED],1367 merely commenting the act

by saying to ABELANGA: “Things aren’t going well for you with those practices of

yours”.1368

504. In his own testimony NTAGANDA merely stated that ABELANGA drank a

lot of alcohol and when he was drunk he would “do things that were not good” and he

would “fetch alcohol from civilian homes” and he had to be detained quite frequently.1369

Yet, NTAGANDA neither dismissed nor demoted him, nor did ABELANGA get

prosecuted for the killings and rapes he committed.

505. It is submitted that NTAGANDA’s reference to “things that were not good” in

actual fact refers to rapes and executions rather than the example he gave, namely

“fetching alcohol from civilian homes”. It can hardly be said that NTAGANDA was

unaware of ABELANGA’s misdemeanour, given that he had known him for a long

period of time, since ABELANGA had previously even been his chief of escorts.1370

1366 Bosco NTAGANDA, T-217-Red-ENG-WT, 3 July 2017, p. 58.
1367 [REDACTED]
1368 [REDACTED]
1369 Bosco NTAGANDA, T-214-CONF-ENG-ET, 28 June 2017, p. 10.
1370 See D-251, T-260-ENG-CT, 7 December 2017, p. 69.
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506. In reality, NTAGANDA was indifferent to what ABELANGA was doing and

evidently failed to adequately punish the commander or otherwise take reasonable

steps to prevent him from committing such acts.

507. This failure to act also resulted in it being common knowledge among the

troops that Commander ABELANGA raped and killed. In fact, [REDACTED] was

told by a fellow soldier that“[e]very time ABELANGA comes he rapes people. And if you

say anything, they’ll kill you.”1371 Prior to raping the prisoner, ABELANGA asked him

whether he had heard the gunshot the previous night; the commander said “It was

me. I shot that gun.”1372 He then threw him against the wall and gave him to

understand that he better obey.1373

508. NTAGANDA’s behaviour in the face of crimes being committed resulted in

this behaviour becoming standard practice amongst his troops. The Chamber has

heard of the brutal rapes of civilian women at the hands of the Accused’s troops, and

the fact that other soldiers would stand by laughing at the sight of it.1374 The Chamber

further heard that sexual crimes were known to be common place in at least Kilo,

where the troops even acquired drugs to distribute amongst the soldiers who had

contracted venereal diseases.1375

509. It is therefore submitted that the Accused bears criminal responsibility as a

commander for the crimes committed by troops and civilians1376 subordinated to him

and acting under his overall command. As set out supra in the review of the evidence

on the record in section VII, crimes within the jurisdiction of the Court were

committed. The evidence further establishes that the Accused was a military

commander and that he was effectively acting as such.1377

1371 [REDACTED]
1372 [REDACTED]
1373 [REDACTED]
1374 See supra, para. 344.
1375 See supra, para. 241.
1376 See supra, para. 168.
1377 See supra, The Accused’s Role and Authority.
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510. The Accused clearly failed in his obligation to prevent the crimes or punish

the perpetrators, and must therefore bear criminal responsibility for his omission,1378

because he had the material powers to prevent or punish the acts.1379

1378 Cf. Hadžihasanović Trial Judgment, para. 2075.
1379 Cf. supra, note 63.
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X. CONCLUSION

511. The victims aver that the evidence demonstrates beyond reasonable doubt

that the Accused incurred individual criminal responsibility under, at least,1380

Articles 25(3)(a) – first alternative – and 25(3)(b) – first alternative – of the Statute.

Alternatively, the Accused should be found guilty pursuant to Article 28(a) of the

Statute.

512. The victims, moreover, request that the large-scale victimisation resulting

from the crimes committed be acknowledged in the Chamber’s judgment.

RESPECTFULLY SUBMITTED

Dmytro Suprun
Common Legal Representative of the Victims of the Attacks

Dated this 7th Day of November 2018

At The Hague, The Netherlands

1380 Based on the Legal Representative’s selective approach in the review of the relevant evidence.
See also supra, para. 42.
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