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The Presidency of the International Criminal Court (“Court”) is herehy sicsed of an
Application [rom the Defence for Mr Laurent Ghagho requesting, inter alia, the transmission
to the parties of the letter of resignation of Judge Kaul and the nomination of an independent
expert (0 evaluate whether the Judge was capable of fullilling his judicial functions up to 30
Tune 2014; specilically that his capacities were not affected by his illness or the treatment he
was receiving therefor between the date of the submission of the Document Containing the
Charges in the case of The Prosecutor v Laurent Ghagho on 13 January 2014 and the

Decision Confirming the Charges in the casc of 12 June 2014,
I. Procedural History

L. On 17 Junuary 2013, the Prosceutor submitted the Docuwment Containing the Charges
m the case of The Prosecutor v Laurent Ghagho (“csse™ to Pre-Trial Chamber I
(“Chamber'").’

2. From 1Y to 28 February 2013. the confirmation hearing in the case was held.

3. 0On 3 June 2013, the Chamber rendered its decision following the confirmation
hearing,” The Chamber, by majority, Judge Fermandez de Gurmendi dissenting,’
refused to confirm the charges against the accused, considering that the evidence did
net meet the (hreshold for confirmation, and decided 10 adjourn to allow the
Prosecutor to present more evidence in support of the allegations conlained in the
Rocument Containing the Charges of 17 Junuary 2014 in accordance with article
617 ) )i) of the Rome Statute (“'Statute™),

4. On 13 January 2014, the Prosecutor submiited an amended Document in Support of
the Charges in the case.”

3. On 12 June 2014, the Chamber. by majority (Judges Kaul and Femander de
Gurmendl) conlimmed charges against Mr Gbagbo (“Decision Confirming the
Charges™), considering thal there was sofficient evidence to cstablish substantial
grounds w believe that Mr Gbagbo was criminally responsible for the crimes against
humamty of murder. rape, other inhumane acts or — in the alrernative — attempred
murder, and persecution under article 25(3ak(b) or (4) of the Statute” In her

dissenting opinion Judgz Van den Wyngearl maintzined that the evidence was still

" ICC-02/11-01/1 1-592-Anx 1.
FICC-02/1 10071 1232,

ICC02/1 1-01/1 1-432- Anx-Corr.

ICC-02/11-01/1 1-592-Anx |,

*ICC-02T 1-0141 1-A36-Conf. parzgraphs 266-278. Redacied 1o ICC02/1 1-01/1 1-656-Rad,
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insufficient to meet the required standard to confivm the charges brousht on the basis
of article 25(3)(a).(b) ot (d) of the Statute.”

6. On 25 June 2014, Judge Kaul resigned from the Court, effective 1 July 2014, and
passed away on 21 July 2014.°

7. On 29 Inly 2014, the Defence applied for leave to appeal the Deeision Conlirming the
Charges (“Application for Leave 10 Appuul"],g which was denied on 11 Seplember
2014 ("Decision on the Application for Leave to Appeal”). thereby concluding the
pre-trial proceedings in the case,

8. On 17 September 2014, the Presidency referred the case to Trial Chamber 1 for trial."!

9. On 23 September 2014, the Defence liled the present Application (*Application™). "

10.0On 26 Seplember 2014, the Prosccution [iled a response to the Application

(“Response™).
I1. The Arguments ol the Defence

11. From the history of the proceadings, the Defence argue that, ¢learly, it was the change
of the position of Judge Kaul which led to the decision to confirm the charges against
Mr Gbagbr::,” The Defence presen! documents secking to demonstrate that Judge
Kaul had informed his friends and acquaintances of his wish to resign for health
reasons prior o his official resignation.’” The Delence further present documents
seeking to demonstrate that according o some of Judge Kaul's friends. his illness was
diagnosed at the end of March or beginning of April 2014." The Defence note that
wpon his death, the Cowt stated that Judge Kaul had passed away following a serious
illness. '’

12, In secking to fulld] their professional duties, the Defence aim Lo verify. on the one
hand, whether the rapid deterioration in twe state of health of Judge Kaul had an cffeet

on s capacities as a judge and, on the other hand., whether the treatment he was

CICC-020] =011 1 -636-Anx. pareyraphs [ and 12,

CICCACPL 201406 30-PR1023.

FICC-CPI-20120722-PR1032.

ICC-02/1 =011 1-676-Conl. Redacted to 10CC-U2/1 1-U141 1-676-Red.
CICCO2 1011 1680,

N ICC02/ 1 1-01/11-682,

I ICC-02/11-0171 1-685,

HICC-ON LD -6ET.

" Appiication. paragraph 18

= Application, paragraph 20.

' Application, paragraph 21,

" Application, paragraph 23, citing 10C-CPI-20 [40722-PRI032.
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receiving prevented him from carrying out his judicial durics."™ The Defence arguc

that it is important to shed lieht on the circumstances i which the Decision

Conlirming the Charges was taken since it not only affects the destiny of Mr Ghagho

but also the future of the Ivory Coast and the credibility of the Court.” The Defence

recall that the case against Mr Gbagho is the most important and complex before the

Court cue 10! the number and identities of the persons concerned: the duration of the

crisis in the country: and its political, economic and [nancial impliuu!i{}m.m The

Defence note the complexily of the judicial proceedings given: the number of

incidents and locations relied upon by the Prosecutor; the fact that the case has had

the longest conlirmation proceedings in the history of the Court: that the casc is the

most substantive before the Court and founded on thousands of pieces of evidence '
The Defence argue that both the complexity and importance ol the case amplify the
necessity of the complete immersion of the judges in the case [ile, particularly in the
period between 13 Jamary 2014 and 12 Inne 2014.%

I3, The Delence argue that Judge Kaul's illness appeared to have manifested itsell in the
course of the first trimester of 2014, a emcial period when the Chamber should have
been entirely devoled Lo the case. In the period betwzen 13 January 2014 and 12 Junc
2014, crucial documents, which were long and particularly complex both from a legal
and factual perspective, were exchanged by the parties.™ Between 13 January 2014,
the date the Prosecutor submitted her amended Document in Support of the Charges,
and 30 June 2014, 61 submissions were exchanged, including the 344 page Delince
Observations.™ As the judges could only decide whether 1o conlirm the charges after
a carclul review of all the elements that had been submitted by the paitics, their
workload would have bezen particularly heavy, and they would have been particularly
active, throughout this l'narim:l.:E Furthermaore, given that the 344 page Delence
Observations, which eructally contested key Prosceution evidence, was in French, the
Defence note that an English translation of that document did not become available
before the end of May 2014, It 1s therefore of crucial importance, it is argued, that

between lale May and the weeks preceding the Decision Confirming the Charges on

"* Application, paragraph 23,
" Application, paragraphs 2526,
" Applicatior, paragraph 26
"' Applicatior. paragraph 27.
= Applicatior, paragraph 29,
H Application, paragraph 3.
"' Application, paragraph 21.
= Application, paragraph 22,
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12 June 2014, Judge Kaul was fit to work and was in possession of all his facultics.”®
Moreover, the Defence note that Judge Kaul participatcd in the decision on the
confirmation of charges of 9 June 2014 in the case against Mr Ntaganda, which would
have cost him a substantial amount of additonal work,”

14. The Defence submit that a judge must be in possession of all his intellectual and
physical capacitics in order to devote himself to a case [ile and understand very
dillerent and complex sitwations. It is argucd that this is particularly rue at the Court.
and especially in the case against Mr Gbagbo which requires the judges to immerse
themselves in a specific cultural and political context, in addition (o responding to the
particularly complex legal issues raised in this case.™

I5. The Defence submit that it is commonly accepted that illness is a [uctor leading to the
meapacity of a juudgl&.‘:'rJ The Defence note that fatigue is equally a reason for a judee
Lo withdraw from a casc, in reliance upon the findings of the Appeals Chamber of the
LCTY in the context of a judge who had been asleep during the hearing, stating that:
“lif a mdge sullers [rom some condition which prevents him or her from giving full
atrention during the trial, then it is the duty of that judge to seek medical assistance
and, if that does not help, to withdraw from the case™.”” The Defence argue that a [air
rial requires a judge o be atteutive w the evidence and submissions of the parties and
4 miscarriage of justice can be constituted by a failure to maintain the necessary
supervision and control of the trial! The Defence argue that the Court has itself
recognised that 11l health constitutes a valid bar o exercising judicial [unctions,
pointing lo the fact that in the case agmnst Mr Katanga, Trial Chamber II delayed the
ssuance ol its Judgment due to the health of a _judg::.]’3

L& The Defence argue that, as such, given the gravity of the illness sulTered by Judge
Kaul and the necessary strenath of its treatment.™ it is essential to verily that at the
crucial time, commencing with the submission of the Document Containing the
Charges on 13 January 2014 and uniil the Decision Confirming the Charges of 12

June 2014, Judee Kaul’s capacities were nor affected by his illness or the treatment he

* Application, patagraphs 33 te 36,

“" Application, paragraph 37.

= Application, paragraph 40,

= Application, paragrapk 41_ citing the rule 26 of the Rules of Procedure and Evidance of the Spevial Tribunal
for Lebanon and rule 155is of the Internutivnal Criminal Tribunal for the former Yugoslavia (“ICTY™).

* Application, parauraph 42, clting the Tudgment of the Aopeals Caamber of 20 February 2001, in the case of
The Prosecutor v Delalic IT-96-21- A,

"’ Application, paragraphs 43-44,

:' Application, paragraphs 46-47, viting ICC-0104-01/07-3430, parageaph 1.

 Application, pargeanh 37
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was receiving. ™ 1f J udge Kaul was unable to tulfil all or some of his obligations, such

as participating in deliberations and giving instrictions o legal staff. the cass was

judged by only two judges. &

17. The Defence point to juisprudence ol the Count recognising the possibility of
reconsideration in certain circumstances.™ and state that they need first to verify
whether Judge Kaul had his required faculties in order to be in a position te decide
whether it is necessary to make sucl a L'CL]L[LJ.‘&LF

8. The Defence make thew request to the Presidency in view ol articles 38 and 41 of the
Statute which respectively charge the Presidency with the proper administration of the
Cowrt and responsihihities relating to the cxecusal and disqualification of judges. It is
mamtained that this present matter concerns the proper administration of justice,
which if left unanswered could entail serious adverse consequences for the rights of
Mr Gbagbo and the judicial proceedings hefore the Court as a whole.™

19. The Delence request the Presidency to:

- Transmit w the parties the letter of resignation of Judee Kaul and all the
conununications pertaining to his state ol health preceding his letter of resignation
and

- Nominate an independent doctor as an expert to lransmit to the parties the extracts
of Judge Kaul's medical file or a summary thercof which will permit them to
evaluate whether the judge was capuble of [ullilling his judicial functions untl 30
June 2014 and

- Communicate all other pertinent elements to the parties.
I1I. The Response of the Prosecution

201 The Prosecution argue that the Application should be dismissed as a procedurally
flawed, “veiled and untimely attempt™ to create an addilional means to challenge the
Decision Confirming the Charges, which may be challenged only before the Appeals
Chamber by means of an appeal under article 82(1)(d), with leave of the Pre Trial

5 W : - .
CChamber. © The Prosecution note that the Defence applied for such leave (which was

= Asplication, parazraph 49,

 Application, paragraph 53

* Application, patagraph 54, citing 1CC-01/05-01/08-T-42-CONT-ENG, page 2. line 2 of page 4, line 13 cited
in 1CC-0LN4-0162705, paragraph 14, TCC-01/04-01/06-2705, paragraph 3.

2 Application. paragraphs 34-55.

* Application, paragraphs 64-65.

" Respanse, paragraphs | and 4-5.
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denied by the Chamber) after both the resignation and death of Judge Kaul, and did

nol raise any concern as o Judee Kaul's judicial capacity therein.™

21. The Prosecution argue that the reference in the Application to the Presidency’s
powers with respect 10 the excusal or disqualification of judges is unhelptul since. in
this case, neither remedy is sought or indeed available.* It is also argued that the
procedure to disqualily a sitting judge is procedurally distinet from the review of an
allegedly erromeous or unjust decision. Moreover, the Prosecution argue that whereas
the proper administration of the Cowrt is the general responsibility of the Presidency,
the proper administration of justice, in the circumstances of a particular case, is the
respansibility of the relevant Chamber, ™

22. The Prosecution further submit that the Defenee lack a legitimate purpose in secking
the information seught in the Application, since an application for reconsideration is
granted where “a decision was made in ignorance of relevant information™. " It is
argued that the Chamber in this case musl necessarily have been [ully aware of all the
material circumstances surrounding Judge Kaul's condition and that the Application is
directed 10 ascertaining unknown information.™ The Proseeution [urther submit that a
decision on the confirmation of charges may not be amenable to reconsideration,
since the Trial Chamber is responsible for the conduct of subsequent proceedings
once the charges are confirmed and the Pre-Trial Chamber has addressed any
resulting applications for leave o appeal. ™

23. The Prosceution argue that the materials requested by the Defence are unlikely to
provide information of particular relevance ar probative value upon Judge Kaul's
judicial cupacity.™ The Prosecution submit that beyond the fact of Judge Kaul's
illness and subscquent death, the Defence have no basis 1o justify its concern,” It is
argued that the “hasic premuse™ of the Application “ignores both the judicial
sateguards iherent in the confirmation process and the strong presumption of judicial
mtegrity and professional conduct, which attaches to all three Judges of [the

Chamber]™.** Tt is submitted that there is no evidence to sugeest that Judge Kaul or

" Response, paragraphs 5-6.

** Respomse, paragraph o,

* Response. paragreph o,

5 Response, parsgraph 7. citing a decision of Triul Chamber T in the case against Mr Lubanga, ICC-01/44-
(062705,

“_ Response, parasraph 7.

“ Response, puragraph 9

* Response, paragraph 9,

' Response, paragraph 10,

" Response, puragraph 1.
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indeed the other Judges of the Chamber fzll below the required standard of conduct.?
Ciing case law of the Plenary of Judges of the Court and the ICTY. the Prosecution
argue that Judge Kaul is entitled to the sirong presumption that he would have
withdrawn from the proceedings or mlormed the other members of the Chamber if he
were uaable to meel his judicial ﬂbligatiuns.s'} [t is further submitted that “[t]o any
extent that Judge Kaul, by virtue of his medical condition, was unable to participate
appropriately in deliberations, the other Judges would necessarily have apprehended
this" and the absence of any measures or discussion on the malter, in the Decision
Conlirming the Charges or the Deeision on the Application for Leave o Appeal,
assumes that the other members of the Chamber acquiesced to Judge Kaul's
involvement in the case.”’

24, The Prosecution argue, by analogy with article 74(4) and rule 142(1), that the
Apphication “imperils the secrecy of judicial deliberations” without the requisite
evidence 1o establish improprieties in the deliberation process and further that it gives
little consideration to the privacy to which Judge Kaul and his family remain
catitled.™ Finally, it is argued that Mr Ghagho's interests may he properly defended at

a . . ] - - . =3
trial, which requires a higher standard of proof than the confirmation proceedings.”

IV.Determination ol the Presidency

I
an

- The mstant Application requests infer alie: (1) that the resignation letter of JTudge Kaul
be provided to the parties and (i) the appomtment of an independent expert Lo assess
whether the Judge was capable of fulfillmg his judicial functions up to 30 June 2014,

26. The Presidency notes that the memorandum informing of Tudee Kaul's resignation.

wherein he requests to be relieved from his duties at the Court and to be replaced in

Pre-Trial Chambers I and IT and as President of the Pre-Trial Division on the grounds

ol ill-health, contains personal information relating 1o the Judege and as such shall not

be transmitted Lo the parties,

%]
|

- n relution to the second request, the Presidency notes that the Decision Confirming
the Charges was Oled on 12 June 2014, Whereas the Apphication for | .eave o Appeal

the Decision Contirming the Charges was filed by the Defence on 20 July 2014, after

=
Kesponse, paragraph 14,
Y Response. paragraphs 11-13.
i Resporse, paragraph 13.
=
© Resporse, paageaphs Lamd 16-14.
5 :
Resporse, pamgraph 240
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both the resignation of Judge Kaul, notice of which was published on 30 June 2014,
and the news of his subsequent death. notice of which was published on 22 July
2014.> the Application for Leave to Appeal did nol make any challenge to the
capacity of Judge Kaul w hear the case at the pre-trial level. Further, the present
Apphication to the Presidency was filed only on 23 September 2014, and after the
Presidency had assigned the case, and transferred the record of proceedings thereof, to
Trial Chamber [on 11 Seprember 2014, It was incumbent on the Defence to make any
challenge against the Indge: (1) before the Chamber, (1) within the Application for
Leave to Appeal submitted to the Chamber or (iii) belore the Presidency prior to the
conclusion of the pre-trial proceedings before the Chamber,

28, Nonctheless, the Presidency was at all relevant times kept abreast of the medical
candition of Judge Kaul up (o s resignation [rom the Court. The Judge contributed
actively o the work of both pre-trial chambers as well as in his role as President of
the Pre-Trial Division up to the time ol his resignation. It was absolutely clear to all
concerned that the menal capacity of the judge was uniipaired up w the time ol his
resignation from the Court.

29, In light of the above, the second request is dismussed.
The Application s dismissed.

Dome in both English and French, the English version being authoritative.

/ Judge ang-lf}' un St’:{ng
President

Dated this 7 October 20014

At The Hague, The Netherlands

ICCACPI-201 40630-PR 1023,
Y ICC-CPL20N 407 22-PRINA2,
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