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I.  INTRODUCTION

1.  The Defence for Mr Uhuru Kenyatta (“Defence”) files its observations on the

issue of trial venue.

II. PROCEDURAL HISTORY

2. On 14 May 2012, Trial Chamber V (“Chamber”) instructed the parties to file
written submissions in advance of the status conference scheduled for 12 June

20121

3. In their submissions on 28 May 2012, the defence teams for Ambassador
Muthaura (“Muthaura Defence”) and Mr Kenyatta requested that the trial be
held in the Republic of Kenya.? The Muthaura Defence also proposed the
possibility of holding the trial in Arusha, Tanzania, at the premises of the

International Criminal Tribunal for Rwanda (“ICTR”).?

4.  On 7 November 2012, the Chamber rejected the defence teams’ request in
accordance with Rule 100 of the Rules and stated that “any party wishing to
change the place of trial has to submit a formal application to the Presidency
which must then seek the views of the relevant Chamber” and “consult where
the Court may sit.”* The Chamber’s ruling was issued without prejudice to the
right of the Defence to file an application with the Presidency pursuant to Rule

100 of the Rules.>

11CC-01/09-02/11-422, paras 3-4.

2 JCC-01/09-02/11-427; and ICC-01/09-02/11- 429.
3 JCC-01/09-02/11-427, para. 40.
+1CC-01/09-02/11-522, para. 5.
51CC-01/09-02/11-602, para. 3.
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5. On 3 December 2012, the Muthaura Defence applied to the Presidency
requesting it to consult the governments of Kenya and Tanzania as required by

Rule 100(3) of the Rules.®

6. Inits Decision of 21 December 2012, the Presidency emphasized the importance
of the Chamber canvassing the views of the parties before deciding whether to
recommend the Presidency to consult the relevant national authorities. The

Presidency requested the Chamber to seek the views of the parties.”

7. On 17 January 2013, the Chamber invited observations from the Prosecutor, the
Defence the Legal Representative of the Victims and the Registry, on the
possibility of the trial being held in Kenya, or alternatively in Arusha, Tanzania,

including observations on questions of logistics and security.®

III. THE LAW

8.  Article 3(1) of the Rome Statute (“Statute”) provides that the seat of the Court
“shall be established at The Hague in the Netherlands (‘the host State”).” Article
3(3) provides however that the Court “may sit elsewhere, whenever it considers
it desirable, as provided in this Statute.” Pursuant to Article 62 of the Statute,
the place of the trial shall be the seat of the Court, unless otherwise decided.
Rule 100(1) of the Rules of Procedure and Evidence confirms that “where the
Court considers that it would be in the interests of justice, it may decide to sit in

a State other than the host State.”

°1CC-01/09-02/11-551.
71CC-01/09-02/11-581, page 4.
* 1CC-01/09-02/11-602, paras 6-7.
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IV. OBSERVATIONS

9. The Defence submits that Mr Kenyatta will respect and comply fully with any
order the Chamber may make concerning the venue of trial and any other
order in relation to the current proceedings. The Defence has no other

observations to make in respect of trial venue.

Respectfully Submitted,

. C. -

Steven Kay QC and Gillian Higgins
On behalf of Uhuru Muigai Kenyatta
At London, England

Dated this 6th Day of February 2013
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