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Trial Chamber II (“Chamber”) of the International Criminal Court (“Court”), in the
case of the Prosecutor v. Germain Katanga, having regard to article 82(1)(d) of the
Rome Statute of the International Criminal Court (“Statute”), issues the following
decision on the “Defence Request for Leave to Appeal the Decision 3319”

(“Application”).!
I. BACKGROUND

1. On 21 November 2012, the Chamber by majority decided to activate
Regulation 55 of the Regulations of the Court (“Regulations”) and to sever the cases

against Mr Germain Katanga and Mr Mathieu Ngudjolo (“Impugned Decision”).?

2. On 22 November 2012, the Defence for Mr Katanga requested an extension
of time limit to file a request for leave to appeal until the decision had been
translated. The Chamber instructed the Defence to submit a formal request for leave
to appeal within the normal deadline, but authorised the Defence to submit its

motives three days after the official translation had been notified.3

3. On 23 November 2012, the Defence filed a notice indicating that it would
seek leave to appeal the Impugned Decision and that it would submit its grounds in
support thereof not later than three days following the receipt of the relevant

translation, in accordance with the Chamber’s instructions.*

4. On 21 December 2012, the Defence filed the grounds in support of its
request for leave to appeal the Impugned Decision.’ In its Application, the Defence

seeks leave to bring the following issue before the Appeals Chamber:

Is the [Impugned Decision], informing the parties and participants that
the legal characterisation of the facts relating to Germain Katanga’s

1 “Defence Request for Leave to Appeal the Decision 33197, 21 December 2012, ICC-01/04-01/07-3323

2 “Décision relative  la mise en ceuvre de la norme 55 du Réglement de la Cour et pronongant la disjonction des
charges portées contre les accusés”, 21 November 2012, ICC-01/04-01/07-3319

3 Annex A - Electronic communication between Chamber’s Legal Officer and Case Manager Defence for

Mr. Katanga

4 «“Defence Notice That It Will Request Leave to Appeal the Decision 3319”, 23 November 2012, ICC-01/04-
01/07-3321

3 ICC-01/04-01/07-3323
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mode of participation is likely to be changed, lawful and appropriate in
the circumstances of the case?

5. In addition, the Defence identifies seven reasons as to why the Impugned

Decision is alleged to be unlawful and inappropriate.”

6. The Application also contains a request for a variation of the time limit for
the Defence to submit its observations on the Impugned Decision by 21 January
2013. If leave to appeal is granted, the Defence wishes the deadline to be extended
until fourteen days after the appeals decision is made.® If no leave to appeal is
granted, the Defence asks to be granted “additional time to reply to the prosecution
and victims’ representatives observations [...] in the light of the time which has been

necessary to devote to the issue of appealing the [Impugned Decision]”.?

7. On 26 December 2012, the Common Legal Representative of the main group
of participating victims and the Legal Representative of the child soldiers filed their
observations.!” Both Legal Representatives support the Defence’s Application and
request the Chamber to grant leave to appeal the Impugned Decision. Both also
request the Chamber to grant them an extension of time limit to submit their
substantive observations on the activation of Regulation 55 until 7 days after the

Appeals Chamber has rendered its decision on the interlocutory appeal.!!

8. On 27 December 2012, the Office of the Prosecutor (“prosecution”)
submitted its response to the Application.”? The prosecution asks the Chamber to
refuse leave to appeal the Impugned Decision. The prosecution argues, in essence,
that the matter is premature and that the Defence’s arguments for why the
Impugned Decision might violate its rights are abstract and speculative. In the view

of the prosecution, the effects of the Impugned Decision can only be known when

§ 1CC-01/04-01/07-3323, par. 14

7 1CC-01/04-01/07-3323, par. 15

¥ 1CC-01/04-01/07-3323, par. 57

® ICC-01/04-01/07-3323, par. 58

10 «Observations du représentant 1égal sur la demande d’autorisation d’interjeter appel de la Défense contre la
décision n° 33197, 26 December 2012, ICC-01/04-01/07-3324 ; “Réponse du représentant 1égal des victimes
enfants soldats au document de la Défense de G. Katanga intitulé ‘Defence Request for Leave to Appeal the
Decision 3319’ (Norme 65.3 du Réglement de la Cour)”, 26 December 2012, ICC-01/04-01/07-3325

! ICC-01/04-01/07-3324, par. 22; ICC-01/04-01/07-3325, par.13

12 «“prosecution response to the ‘Defence Application for Leave to Appeal the Decision 3319°”, 27 December
2012, ICC-01/04-01/07-3326
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the Chamber has rendered its final judgment under Article 74 and any appeals

should therefore be reserved for that stage of the proceedings.

II. ANALYSIS AND CONCLUSION

9. Having regard to article 81(2)(d) of the Statute, as interpreted by the
Appeals Chamber in its “Judgement on the Prosecutor’s Application for
Extraordinary Review of Pre-Trial Chamber I's 31 March 2006 Decision Denying
Leave to Appeal”® of 13 July 2006, the Chamber considers the issues raised by the

Defence in light of the following criteria:

a) Whether the matter is an “appealable issue”;

b) Whether the issue at hand could significantly affect:
(i) The fair and expeditious conduct of the proceedings; or
(ii) The outcome of the trial; and

c¢) Whether, in the opinion of the Trial Chamber, an immediate
resolution by the Appeals Chamber could materially advance the
proceedings.

10. The requirements set out in a), b), and c) above, are cumulative. The failure

to fulfil one or more of them is fatal to an application for leave to appeal.*
A. Is there an appealable issue?

11. As has previously been stated by the Appeals Chamber, an “issue is an
identifiable subject or topic requiring a decision for its resolution, not merely a
question over which there is disagreement or conflicting opinion [...] An issue is

constituted by a subject, the resolution of which is essential for the determination of

13 “Judgement on the Prosecutor’s Application for Evidentiary Review of Pre-Trial Chamber I's
31 March 2006 Decision Denying Leave to Appeal”, 13 July 2006, ICC-01/04-168, par. 9-20

14 Trial Chamber I, The Prosecutor v Thomas Lubanga Dyilo, “Decision on the Prosecution’s Application
for Leave to Appeal the ‘Decision on the Prosecution’s Application to Lift the Stay of the
Proceedings’”, 24 September 2008, ICC-01/04-01/06-1473, par. 22
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matters arising in the judicial cause under examination. The issue may be legal or

factual or a mixed one.”5

12. The Chamber is of the view that the issue as defined by the Defence,
especially when read in light of the several reasons that are invoked by the Defence
to claim that the Impugned Decision is unlawful and/or inappropriate, qualifies as
an appealable issue. The Chamber considers that the formulation of the appealable
issue by the Common Legal Representative, which includes a reference to the
Chamber’s power to actually recharacterise the facts after giving notice of this
possibility for the first time at the deliberation stage,'¢ is subsumed in the Defence’s

formulation and is also subject to appellate review.

B. Does the issue significantly affect the fair and expeditious conduct
of the proceedings or the outcome of the trial?

13. The Chamber acknowledges that the Impugned Decision has an important
impact on the conduct of the proceedings against Mr Katanga. In fact, the point on
which the Defence wishes to appeal the Impugned Decision is whether the activation
of Regulation 55 of the Regulations of the Court at the deliberation stage violates the
rights of the accused. This question clearly raises an issue that affects the fairness of

the proceedings.

14. There can also be little doubt that the Impugned Decision has the clear
potential to significantly affect the expeditiousness of the proceedings as well. That
the impact of the Impugned Decision in this regard cannot be determined with
absolute certainty, as is argued by the prosecution, is not a sufficient reason to refuse
leave to appeal. Absolute certainty about how a decision will affect the
expeditiousness of the proceedings is not a precondition under Article 82(1)(d).
Moreover, it is not a precondition that the Impugned Decision causes an undue

delay, only that the expeditiousness of the proceedings be significantly affected.

15 “Judgment on the Prosecutor's Application for Evidentiary Review of Pre-Trial Chamber I's

31 March 2006 Decision Denying Leave to Appeal”, 13 July 2006, ICC-01/04-168, par. 9
6 1CC-01/04-01/07-3324, par. 9
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C. Could an immediate resolution by the Appeals Chamber materially
advance the proceedings?

15. Although it is too early to say, at this stage, how long the trial proceedings
may continue as a consequence of the Impugned Decision, it is clear that a swift
intervention by the Appeals Chamber, indicating whether or not the activation of
Regulation 55 of the Regulations of the Court was permissible under the present

circumstances, could materially advance the proceedings.

16. While it is true that the Defence could also raise its objections against the
Impugned Decision after the Chamber has rendered its judgment under Article 74 of
the Statute, it is clear that waiting until then may create the undesirable situation in
which the Chamber would have pronounced itself on the guilt or innocence of the
accused and may have passed sentence and awarded reparations, even though the

legality of the Impugned Decision is still unresolved.

D. Variation of time limit

17. The Defence asks the Chamber to defer the time limit for making
observations on the Impugned Decision as well as the observations of the Office of
the Prosecutor and the Victims’ Legal Representatives, until fourteen days after the
Appeals Chamber has rendered its judgment. The Legal Representatives have
adhered to the Defence’s request for a variation of the time limit, asking the
Chamber to allow them to file their observations seven days after the Appeals

Chamber has rendered its judgment.

18. Although neither the Defence nor the Victims Legal Representatives invoke
Regulation 35 of the Regulations of the Court, their requests must be considered on
the basis of this provision. In this regard, the Chamber notes that the Defence argues
that a variation of time limit is warranted “in the light of the time which has been
necessary to devote to the issue of appealing the [Impugned Decision], which, it is
submitted, was justified, given the unusual nature and potential impact of the

[Impugned Decision].”"”

7 1CC-01/04-01/07-3323, par. 58
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19. The Chamber is not persuaded by the Defence’s arguments for asking such
a lengthy and undetermined extension of the time limit. The effect of such an
extension would be to freeze the ongoing proceedings against Mr Katanga until after
the Appeals Chamber has ruled on the appeal against the Impugned Decision. As
the Chamber is accountable for the expeditiousness of the proceedings, it cannot
allow them to be halted for an indefinite amount of time on the basis of unspecified

motives such as the ones invoked by the Defence.

20. Moreover, the Defence’s request effectively amounts to a request for
suspensive effect of the Impugned Decision. As is well-known to the Defence, the
authority to grant suspensive effect in cases of interlocutory appeals rests with the
Appeals Chamber pursuant to Article 82(3) of the Statute. Therefore, short of specific
reasons indicating why it is not possible for the Defence to comply with the
applicable time limit contained in the Impugned Decision and especially why the
deadline should be linked to the Appeals Chamber’s decision, the Chamber must
reject the Defence’s and the Legal Representatives’ request for a variation of time

limit as an invalid request for suspensive effect.
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FOR THESE REASONS,

THE CHAMBER,

GRANTS the Defence’s Application for leave to appeal; and

REJECTS the request for variation of time limit.

Done in both English and French, the English version being authoritative.

— BRuwe Ol

Judge Bruno Cotte
Presiding Judge
/
Judge Fatoumata Dembele Diarra Judge Christine Van den Wyngaert

Dated this 28 December 2012
At The Hague, the Netherlands
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