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I- INTRODUCTION

1. The village of Bogoro sits above Lake Albert on thestern rim of the Great Rift
Valley. It controls one of the few routes connegtiBast Africa with the Congo. Stanley
passed through on his way to explore the CongmbasiKing Leopold. It has never been a
large place, more village than town. It sits astride unpaved road that runs from the lake
town of Kasenyi to Bunia, the capital and largestrt in the District of lturi, itself part of
Orientale Province, one of eleven provinces thateng the immense Democratic Republic
of Congo. Bogoro is at the very edge of the RepuB250 kilometres by road from Kinshasa

— if there was such a road.

2. The Congo wars, that led to the fall of PresidemtbMtu and the extensive strife that
followed, caused Kinshasa to lose control of itstexa provinces. In Ituri, Uganda became
the dominant military force, utilising various ldogroups and political factions — most of

which were of its own making.

3. Recognising the strategic importance of controllihg route between Uganda and
Bunia, the Ugandans established a military campBdgoro at the Bogoro Institute, a local
school. With Ugandan agreement they were replacgsugust 2002 by the UPCa mainly

Hema militia and, at that time, Ugandan ally. Agaia background of increasing ethnic
tension the UPC were responsible for several attamk neighbouring Lendu and Ngiti
villages. By early 2003 most of the multi-ethnicpptation of Bogoro had left to seek the

relative safety of Bunia, with its schools and htzp.

4. On 24th February 2003, the UPC camp at Bogoro wsasdf iattacked. Civilians were
killed, buildings damaged or destroyed, and prgpten.

5. Germain Katanga is charged with committing, jointi§th Mathieu Ngudjolo, or
through others under their control, the unlawfulifky of civilians present at Bogoro on the

24th February and for associated crimes.

6. These submissions are made on behalf of Germainijat It is not the intention of the
defence, and no part of its function, to instrdw Chamber as to how it should view the
evidence. That is a matter entirely within the gnoance of the Chamber. The defence makes
submissions that it hopes advances the interedt4r d¢atanga. Whether those submissions

do in fact advance his case is, of course, solehatier for you the judges to determine.

! Or more specifically its militia wing, the FPLC.
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7. Essentially, the defence submits that the prosedus failed to produce sufficient
evidence to establish its case to the necessaty dtandard of proof beyond a reasonable
doubt. In large part, this is due to the unreligpdf the prosecution’s key witnesses.

8. Although the case essentially concerns the onekatta Bogoro of February 242003,
this is a complex case. That which follows is arergiew of the defence brief and the

submissions contained in it.

9. In essence the defence submits that the Proseccdis® is wrong. The Prosecution
founds its case on the notion of common plan. Plat was ‘to wipe out Bogoro’- including

the civilians living there. Germain Katanga’'s ligyi is that he, together with Mathieu

Ngudijolo, had control of that plan. The Prosecusiaevidentiary basis for that assertion is
essentially that Germain Katanga and Mathieu Ndadpanned the attack, controlled the
militia or combatants that carried it out and, tfjounot a prerequisite of liability, participated
as individuals in the attack.

10. Inthe essentially adversarial structure of thergatis not the Chamber that has the role
of determining what evidence is led before it, tjloit can and has called evidence. Rather it
is the prosecutor that has to make choices atwitihesses to be called to prove the charges
it brings. Some of its witnesses deal with the galitees of the case. Some with proving the
individual responsibility of the accused — the ‘keignesses’. Without those ‘key’ witnesses,
there would be no case. The more serious the ctimeegreater should be the reliability of
any incriminating witness. Untested at the confiiorastage, they are examined at the trial

stage.

11. A significant part of the defence submissions Wik concerned with the key
Prosecution witnesses upon whom the Prosecutiosechwm build its case. In the defence
submission, there can be few cases brought befiyre@urt, whether at a domestic, let alone
international level, where the Prosecution’s ppatiwitnesses are of the evidential quality
that has been seen in this case. The defence sultimait none of the Prosecution key
witnesses attain a sufficient level of credibilitybe relied upon as incriminating Katanga in
respect of such serious crimes as those charged.

12. Much of that is the result of the inadequacy of theestigations, the failure to
investigate exculpatory matters and the use ofgrapiate persons to act as intermediaries.

The latter introduced prosecution witnesses whuegkerce is demonstrably false.

13. It must be emphasised that, although the defenosecho call evidence including

Germain Katanga, who gave evidence on his own hetied defence bears no evidential
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burden at any point in the case. While it is pdssibr a tribunal of fact to have doubts, even
significant doubts, as to aspects of an accusex$s and yet acquit, it is not possible to have
doubts about significant aspects of a Prosecutase @and yet convict. The defence does not
have to prove anything. After all, it was the Pmg®n that chose to bring Katanga to the
ICC and to place him on trial and it is only rigirtd fair that it is now for the Prosecution to
prove its case. It has to do so to the very highddird necessary — proof beyond a reasonable
doubt. And to do so on its evidence. Where an attuaises a defence or produces an
explanation or account, it remains for the Prodenuio disprove it — not for the defence to

prove an account.

14. In the present case, the defence submits thatthlea¢ is no evidence that Germain
Katanga was himself present at the attack. Thereoissufficiently credible prosecution

witness that can be relied upon to sustain thagrsse. It has not been proved beyond a
reasonable doubt. Nor is there adequate evideratethlere was a plan hatched between
Germain Katanga and Mathieu Ngudjolo. For the samason. Nor is there evidence that a
plan existed to commit crimes rather than to attaekUPC camp, a legitimate military target.
Nor is it proved that Germain Katanga’'s positiorthe militia at the time of the attack was

such that, at that time, he had control over thase took part in the attack.

15. Rather, and again it is to be stressed that ibigor the defence to prove a case, Bogoro

was a legitimate military target, capable of besngject to a lawful attack.

16. The attack was largely planned, advised on and dirbyethe Maison Militaire in

Kinshasa and the RCD-K/ML / APC in Beni, as parthed wider strategy to regain Ituri; the
plan did not have the object of killing civilianGermain Katanga, whatever title or position
he was deemed to have, did not have effective abotrer those who participated in the

attack, did not plan the attack with Ngudjolo, m@s he present during the attack.

II- REVIEW OF THE CREDIBILITY OF PROSECUTION AND
VICTIMS WITNESSES

A- Review of the credibility of Prosecution withesss

17. To prove the personal liability of German Katanha prosecution rely almost entirely
on the evidence of five key withesses. Witness@[REDACTED], 279 [REDACTED], 250
[REDACTED], 28 [REDACTED], and 219 [REDACTED)]. Thegre the Prosecution’s ‘first
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tier witnesses. The prosecution case, as can be Bem the constant references in its
closing brief, is built upon them and the premiseytare credible. The Prosecution addresses
few of the profound discrepancies and contradistiontheir evidence, almost as if the trial

did not happen.

18. What follows is a defence review on the reliabikityd credibility of some witnesses and
why they, and their evidence, are unreliable. Thedén of proving the case is on the
Prosecution, and satisfying the court as to thiab#ity of its own witnesses is the primary
element of that burden. The defence has no suatebutt is not for the defence to prove that

a particular Prosecution witness is unreliablehat a particular defence witness is reliable.

19. Before addressing the evidence the defence ref@afyito several concerns that will be
more fully addressed later, in part lll. Firstliagetintermediaries. The effect of intermediaries
in this case on the reliability of witnesses or #ppropriateness of receiving the evidence of
certain witnesses is addressed. The issue is @tylar concern in respect of witnesses 28,
279, 280, and 250. The relevance of lthiangajudgement is also addressed. Secondly, the
issue of protective measures and the effect they have on the value of a particular
witness’s evidence is addressed. Thirdly, the effeat deficiencies in the Prosecution
investigation may have on the evidence in the saaddressed. Each of those matters may be

relevant to a particular witness when assessingriier evidence.

20. The defence first review what in the defence subimis are the ‘first tier or key
witnesses, P-280, P-279, P-250, P-28 and P-25@hamdreview witness P-12 and P-160 and
witness P-161. Other witnesses will be referredtteelevant sections. Before coming to the
first tier witnesses the defence wish to refeh®mdabandoned Prosecution witness P-159.

P-159, [REDACTED]

21. The witness was abandoned by the Prosecution fitpwinvestigations made
subsequent to his evidence and the Chamber detideould not rely on his evidence as
incriminating evidence. He is of interest as annagxia of a witness coming before the court
to lie.

A. Thank you, Prosecutor. The attack of Februai§32§tarted at 5.00 in the morning. Nobody
explained to me about this attack. These are ewehitsh | saw myself given that | was in
Bogoro. | saw all these events with my own eyemftbe very start to the very end. These
weren't things that were told to Me.

22. His subsequent account was detailed, with deseripti however improbable, of his

movements and the deaths of people. He claimedate Ihecognised Katanga arrive and

2 P-159-T-118-p.72 (FRA-pp.69-70).
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congratulate the children. He claimed to recog#iaanga from a political meeting in Bunia
before the war. None of this was true. It was put emphaticallyt tha was not living in
Bogoro on the day. He sat in the witness box dueigbt court hearing days and lied. In cross
examination various discrepancies in his accoumewaised. Various aspects of his evidence
had never been mentioned before by him, despitensikte interviews — such as seeing
Katanga, or having a view of events from a hidemutWaka Hill. His account stretched
belief. Whether the defence raised a sufficientbtois no longer an issue. What he
demonstrates is that witnesses can and do comeebife court and give false testimony.
Over eight court days he gave detailed evidenceewgints he had not withessed and
knowingly gave false evidence against each accwsiguput battering an eyelid. He wove in
facts that are commonly known, but added matercathfhis own imagination. A method, the

defence submits, some other witnesses, have entploye

23. What motive did have to lie? Was he someone whaid¢anbeing a witness? Did he
benefit in some way? Did he want a trip to The H&gtle lost close family in the attack —
but it would be strange if he was motivated solgjythat. In any event evidence such as his
can be potent poison in a case and it is not easy flefence to provide the antidote. The
prosecutor rightly bears a heavy burden in havimg duty to convince the court of the

reliability of withesses and of proving the casgdrel reasonable doubt.
24. This witness, P-159, was introduced by intermedizB816, [REDACTED].

P-280 and P-279
25. The witnesses [REDACTED] and [REDACTED] — P-279 aReé280 — fall to be
considered together.

26. Both come from [REDACTED] where they and their fies were next door
neighbours, living within sight and earshot of eather. Both are the same age. Both claim
they were abducted, at about the same time, anehték Zumbe. Both claim to have
participated in the Bogoro attack and both contihteelive on the hill for some time. Both
subsequently lived in Aveba. Both appear, compabbntogether, in a photograph. Yet they
claim not to know one another. P-279 denied knowi®@, even when shown his photograph.
P-280 made no mention of P-279 when listing petgel&knew that were also at Zumbe/the
Montagnes Bleus. The defence position is that #reyuntruthful and have chosen to give
false testimony for personal advantage. Both watr®duced through the same intermediary,

number 143. The subject of intermediaries and tfexteon this witness is addressed below.

3 P-159-T-119-p.64
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Both were relocated and cut themselves off fronr flaenily and both benefit from being part

of the witness programme.

27. Both gave false dates of birth. In their closingebthe Prosecution now accepts that
neither 280 nor 279 was a child soldier. It is grbdging concession. If the court concludes
that the witnesses were not merely mistaken bdtdigout their age, as the defence submits
each has, then that constitutes a plain attemptistead the court by providing significant,
false evidence. The giving of a false date of byithe witnesses is of great significance, not
merely because of the importance of age in the, easeould qualify the witness to be a child
soldier, but because it demonstrates a clear attbyniie witness to manipulate the Chamber.
It is a lie. Each has sought to present himseBasething he was not, and has done that in
order to increase his currency as a potential w#ne the eyes of the investigators. And the
reason for wishing to increase their value in theseof the investigator is in order to obtain
some advantage — in this case, the advantage 0 laecepted into the witness protection

programme.

28. In the circumstances of the case such an untrughabty affects all of a witness'’s
evidence. Once a witness has crossed that lineoanokath, sought to deceive the chamber on
a significant issue, it is wrong for the prosecatio continue to rely on the witness as a
witness of truth. In any event, it is submittedttim® reasonable tribunal could, in such
circumstances, go on to rely on other aspects o suwitness’s testimony other than in
exceptional circumstances. After all, once a pemoroath has been demonstrated to have
lied on a significant issue, and sought to mainthiat lie, how can such a witness be
considered reliable? Only by not relying on thenesis can the integrity of the process be

demonstrably maintained.

29. Neither was demobilised, so neither had proof ofiftabeen militia. [REDACTED]
gave evidence for the defence and stated thatanédihhad been in the militia or participated
in a battle. Each gives an account convenientlguiated’ from the other. P-279 claims he
was in Zumbe. P-280 claims he was in Lagura. Eeeeach moved about and it is incredible
that, over the many months they claim to have libere, these [REDACTED] boys’ were

unaware of one another.

P-280, [REDACTED]
30. Witness 280 was interviewed for ‘3%ours - longer than a court week, yet basic

background inquiries were not done. He is, themafesubmits, a fantasiser, as his previous

4 P-280-T-161-p.26 (FRA-p.26).
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statements demonstrate. He claimed to have bdeDARTED] camp, where he claims he
was trained and later participated in FNI attack#éeluding, he said, those on Bogoro,
Mandro, Kasenyi and Bunia. He then went to livéireba and left the militia, though there

is no record of his demobilisation.

31. They had been close neighbours. P-280 made noanesftknowing P-279;

A. | believe | had only one friend, and that frieisdalready deceased. It was difficult to see
me in that village in the company of other peoplead a solitary lifestyle. [...] His name was
[REDACTED]. He was resident in [REDACTED]. He wawery good friend of mine. We
lived in the same house.

However, they appear together in the photograph #@R2-00127, identified by
[REDACTED] who said the two boys were friends.

They were both introduced to the prosecutor byrmégliary 143. The witness could not, or

would not say, who acted as intermediary.

A. | answered this. | said | have no idea abowhi

32. The evidence that P-280 was born in [REDACTED] doulot realistically be
challenged. The prosecution now suggests P-280 matkre slip, a misunderstanding, based
on lack of information as to his birth. The defesemits it was a deliberate, calculated lie.
Nobody his age ‘loses’ a couple of years. Nonehefdefence witnesses had that difficulty.
Witnesses 279 and 280, close neighbours from [REDEQ], lost twelve years between

them!

33. P-280 gave a false date of birth — [REDACTED] aimdjnterview, [REDACTED]’

Both dates qualify to be a child soldier. The metfer both P-279 and P-280 lying about
their age and providing other incriminating ‘evidehwas to gain entry into the witness
protection programme. For those two young men, I@€ programme was a once in a

lifetime opportunity to escape the poverty of [REOFPED].

34. The investigators made no effective inquiries. is $econd interview, P-280 said: ‘I
ought to have come with my baptism certificate [affer | went back | did not find my
certificate. My youngest sister told me that myenthister had taken it and tore it dprhat
story appears to have been accepted by the inatmtsg A belated attempt to get some proof
involved sending intermediary 143 to obtain a cbpyh certificate, which was rather like

sending the fox to look for the chickens. 143 nedar with a certificate - but with a date he

® P-280-T-161-p.69 (FRA-pp.70-71).
® P-280-T-161-p.27 (FRA-p.27).
7 P-280-T-160-p.76 (FRA-p.75).
8 P-280-T-160-p.78 (FRA-p.77).
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had provided. The defence, working under greater difficultielstained genuine documents.
As with P-279, he was unable to state his age:
A | have just told you that | was born in [REDACTEDand if you were to
calculation, how old do you think | would be? Angocould gues¥’
35. He was unable or unwilling to indicate the agesny of his [REDACTED] siblings.
His electoral card - EVD-D03-00024 - dated 200mveh the date of birth as [REDACTED].
The witness did not dispute applying for the caflREDACTED]*? [REDACTED]

36. The defence submits that the witness not onlydieout his age but has gone on to show
other indications of profound unreliability. [REDAED] claim to have been in the militia,
‘he has never been a member of any militia’, and haver claimed to have fought
[REDACTED].** [REDACTED], in the defence submission, had no metio lie. He is
neither Lendu nor Ngiti, and said he came to gwidence because [REDACTED] was not

involved in such activitie®>

37. [REDACTED] in early August 2002 when Lopondo gotashd out of Bunia and was
still there when the Ugandans left [REDACTEBD][REDACTED] after the Ugandans had
gone and when the UPC reasserted itself in Buraaising very many people, of all
ethnicities, to flee. This makes sense, as thelyamas neither Lendu nor Ngiti and
consequently had no reason to flee earlier, in Aug@002. It was when the UPC returned in
May 2003 that other ethnic groups fled the arearirig reprisals from the UPC, a situation
that provoked the arrival of the French ‘Artemisorde in June. [REDACTEDY
[REDACTED].*®

38. Turning to his general evidence, witness 280 smdkame spent at Lagura and Bogoro
and other attacks. Firstly, at its highest, hislexce barely refers to Germain Katanga and
assists the defence in other respects. He saw ¢@tan only one occasion, much later at
Aveba, when the witness was ‘a bit far dff'Of events in Zumbe/Lagura he said he had not
seen any FRPI commanders come to Lagura camp biferBogoro attack® Nor had he

seen any particular FRPI commander at Bogoro: “Asitl earlier, | did not see a single

°® EVD-D02-00241; see also EVD-D02-00242 for P-279.
10p_280-T-160-p.74 (FRA-pp.73-74).
1 IREDACTED].

12IREDACTED].

13 IREDACTED].

1“ IREDACTED].

1> |REDACTED].

16 [REDACTED].

" IREDACTED].

8 [REDACTED].

19p.280-T-159-p.65 (FRA-p.65)

20 p.280-T-157-p.23 (FRA-p.23).
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commander of the FRPf*He had heard of FRPI commanders — but it wascdiffifor him
to say who was the main one as ‘there were so mélgynamed Yuda, Cobra and Katanga,
but said he had forgotten the names of other FBRhtanders?

39. He could not say if any child soldiers from the FRRrticipated as everyone was all
mixed togethef® He spoke of the FNI and FRPI coming together [pifior the Bogoro
attack but said he did not know how that had cobmig* He said civilians at Bogoro were
armed, the majority with rifle€ He said he did not witness rape at BogSrble also said
that the attack on Mandro did not involve commasdsher than those from the FRNIHe
gave some evidence as to the events in Bunia wietJPC attacked the UPDF. He saw
Yuda and Cobra- ‘the only ones | saft’He made no mention of seeing Katanga. The only
time he said that the FNI and FRPI fought togethas at Bogoro and Bunfd.He made no
mention of an FRPI element in the Kasenyi attackhich he claimed to have participat&d.

40. The witness’s evidence, generally speaking, costiitte either not generally known or
that he could not have imagined. He returned tooBmépter>

41. The witness was unable to provide names and detaileas that he might be expected
to, bearing in mind his true age, particularly &Hhas had to recall events since his first
interviews in 2007. He was unable to say how loagMas on the hills, how long he was in

the militia, or for how long the training took, waague as to what the training comprised,
was unable to say how long, months or days he sgefiimbe or Lagura. He was unable to
recall the names of other than a couple of commandand could not even recall the

‘influential’ person who got him his coveted jobas MP. He said a lot about fetish, much of
it conflicting with other evidence. He had no knedde of the APC presence under Colonel
Hillaire. The defence will not dwell overmuch orstavidence, bearing in mind that much of

it concerns events at Zumbe.

42. He could not recall the name of his immediate comuea on the Bogoro attack. He
said that there were two battalions with which ét, lbut then changed his account to two
companies, and then, just a day later, to two cestdf 12 mef?

21 p.280- T-158-p.14 (FRA-p.14).

22 p.280-T-156-p.20 (FRA-p.19).

23 P.280-T-159-p.69 (FRA-p.69).

24 P.280-T-156-p.21 (FRA-p.21).

%5 p-280-T-160-p.41 (FRA-p.40).

6 p-280-T-160-p.33 (FRA-p.33).

27 p-280-T-158-pp.23-24 (FRA-pp.23-24).
8 p_280-T-159-p.54 (FRA-p.55).

29 p-280-T-159-pp.44-45 (FRA-p.46).
%0 p.280-T-158-p.61 (FRA-pp.61-62).
31 p.280-T-156-p.57 (FRA-p.52).
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43. His timings and movement are significantly differémother accounts — leaving Lagura
to be down the hill by 3 a.m. and starting theckttbetween 3 — 4 a.m. etc. He spoke, in a
matter of fact manner, of entering houses, takamghouses at a time, killing ‘quietly’, (as if
any killing with machetes could be done ‘quietlg) killing babies by hitting their heads
against walls, and knifing the toddlers. Was thisnsthing he experienced on the24

February, or imagination?

44. His sketch EVD-D02-00044, produced during the witaws, shows him to be another
of the withesses to place the Bogoro Institute aatag apart from the UPC camp. He also
places the Institute ‘above’ the camp. The witregsd he made a mistake: “Even if | am the
one who drew that sketch, if | make an error altbeitcamp, that is possiblé>1t happens to

be the same mistake as that made by witness 279.

45. His route from Lagura to Mayi ya Franga passesuifinokatonie —but is there such a
route? — And would an armed group, seeking surpfiise pass Bogoro in order to return to
attack? After the attack he said he returned uphithevith his SMG, his looted solar panel,

seven goats and wounded face.

46. He said he left the militia — but there is no evide of demobilization. He gave
confused accounts as to his failure to participat@a demobilization program; of his not
having a weapon, of hiding his weapon, of giving Wweapon to another. In fact, he would not
have needed to produce ofie.

47. The defence submits, [REDACTED], that this witness not in the militia and never
participated in a militia attack. That is the bawm against which his evidence should be
viewed, including his evidence of age. And agathsit backdrop the defence turns to the
witness’s previous and lengthy interviews and tleeoant he provided and maintained
between his first interview in 2007 and his secamdrview in 2008. This witness did not
resile from that account until in court. Once heswacourt he began to express, from time to
time, concern over what he had previously saichtitivestigators. And well he might be
concerned, for his previous accounts are drambtichfferent to his court account and to
other evidence in the case, and so improbable @mddtical that they raises doubts as to his

mental well being, let alone his credibility. Hesniaterviewed In 2007:

Q. You were interviewed by the Prosecutor's ingastirs on the 29th of March, from 11.00 to
1.00; on the 31st of March, from 9.00 to 12.00;tlb@ 1st of April from 9.50 to 12.30, and
again from 16.00 to 17.45; and on the 2nd of Agribm 14.30 to 17.45, and again that

%2 p.280-T-161-p.47 (FRA-pp.48-49).
%3 p-280-T-161-p.41 (FRA-.42).
3 p.280-T-162-p.51 (FRA-pp.51-52).
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evening from 19.40 to 20.00 hours. [...] And then yere later interviewed 16 months later,
in July of 2008, on the 11th, 13th, 14th, 15thhl@ind 17th of July. You were interviewed for
almost 21 hours in Juf.

Q. You say in your statement at para. 47 "The att@gan in the middle of the night towards
1.00 in the morning. Is that right?

A. | have no idea

Q You say at paragraph 56: "At 5.00 in the mornedgthe end of the battle all the soldiers
and commanders they met at the centre." Is thht?ig/as the battle at its end at 5.00 in the
morning?

A. | think 1 told you | had no idea about this. Thahe answer | gave earlir.

Q. So the sum of that is that you say that thdebatarted at 1.00 a.m. in the morning and
finishes at 5.00 in the morning. [...] What do yoy saw [...] to those times that you gave in
your statement?

A. | said that | may disagree, that | may disagvél what | said earlier. There may have
been some mistakes when | met the investigatorpléase consider what I'm saying here in
the courtroom to be the truth.

Q. [...] At paragraph 57, first sentence you say:thiswards 5.00 a.m., when there is a little
light, we returned to Lagura." [...] You're now -- kirag your reference night or day, and
you're saying that at 5.00 -- towards -- not "at']]

A. | may have made a mistake. We fought a battlBagoro. When you ask me about this
battle, | may be speaking about a battle which foleke elsewhere. | can come back later to
these events, think about them, and correct myiguewaccount’

48. But to which battle ‘elsewhere’ could that have eeferring? His explanation was:
“A. We're talking at length about what is writtem my document, but at the time, | told the
investigators that 1 might go back on what | sardvpusly and that | might correct some
facts, because at present I'm thinking about tlieebd fought, and I'm trying to relive the

events and give an account of them as they occtiffed

49. And his account becomes more and more fandiful:

Paragraph 52: ‘We took the camp in this way: Kuytpraached the sentries and killed them
and took up a position at the entrance of the c&rgm there he behaved as a UPC sentry so
as not to draw the attention of the Hema militigh® outside of the camp. We arrived in small
groups of a few persons, and we asked Kute pewnissienter the camp to visit people. Kute
imitated a UPC sentry, gave us permission to eted, repeated this to other groups that
came along. Little by little, we militia got intbe camp.*

Paragraph 53: “At this moment Kute had called bytdvala our militia in the centre of
Bogoro. They were told we were in position andhi@iv one bomb into the camp. We in the
camp did not fear being killed by this bomb, asobefstarting out we had the fetishers choose
who could go to war without being killed"”

Paragraph 54: “The bomb exploded and alerted thHe. JRey got up with sleep in their eyes.
Quickly we started to kill them. They had no metmescape. | estimate that we killed almost

% p-280-T-161-pp.41-42 (FRA-pp.42-43).
% p.280-T-161-p.50 (FRA-pp.51-52).

37 p.280-T-161-p.52-53 (FRA-pp.53-54).
% p.280-T-161-p.53 (FRA-p.54).

%9 p-280-T-161-pp.50-60 (FRA-pp.51-61).
40 p-280-T-161-p.52 (FRA-p.55).
“1P-280-T-161-p.54 (FRA-p.56).
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a hundred per cent of the UPC soldiers. That isay that as little as 10 per cent could
survive.*?

50. Aside from the above being an example of imagieatmarrative, in contrast to that

account the witness said in evidence:

A. | didn't enter the camp. | stayed outsfdle.

51. Paragraph 56: "At 5.00 in the morning, the ehthe battle, all the commanders and soldiers
met in the centre’®

Paragraph 57: "Towards 5.00, when there was litfe, we returned to Lagurd™

On this account the entire battle would have beeaglit in darkness. His explanation:

A. I think you have not understood me. | said k@art in battles. | may have mixed up some
things. When we speak, | may think -- be thinkingpat another battle. And further, |
sometimes went back home and was thinking aboer things*®

Not a convincing explanation, the defence subrgiigen that he says he was involved in one
attack on Bogoro: “I did not take part in sevetgheks on Bogoro*’ And this story has to be
seen in the context of the defence submitting, lisdfather attesting, that the witness was

never there. The witness said also;

"Q... My question is this: Having returned to Laguda] you then drive down or were you
driven down so that you arrived back in Bogoro, #md is the bit I'll quote: "We arrived at
Bogoro at 8.00 a.m. | remember it was 8.00 a.mabse | looked at my watch." Did you
drive down to Bogoro again getting there at 8.0 dhat again some mix-up?

A. | know that the questions you're asking me. Fraimat | understand what you want to say.

| want you to understand me. What I'm telling yarehis I'm speaking about the present.
Things about the past -- if you speak about thd, peisen | say that's not the way it was,

please stop. What I'm telling you is what you hawéake into account. Please don't go back
to what is past when | say that | do not remembwatit was:®

A. | think that at the time I'm speaking to youold you before what I'm currently saying
now. If | refuse to go back on what I've alreadiddzefore, that is because there are things
that | accept from the past, and there are othagshthat | refuse. I'm the one here making
this corrections. This is nobody else who is maltirese correctiors.

There is no reasonable explanation for such araexdmary degree of deviation from his
long settled account. The Prosecution cannot exa@ctribunal of fact to rely on a witness

so inconsistent and compromised by lies.

52. Other parts of his interview demonstrate similaytfts of fancy:

Paragraph 24: "I'm not certain, but there were al@®R50 fighters on the hill at Lagura
divided into battalions, companies, platoons, aulisns."
Q. Is that right, 2.250 at Lagura?

42p.280-T-161-p.55 (FRA-p.56).
43 p-280-T-161-p.36 (FRA-p.37).
44 P-280-T-161-p.55 (FRA-p.56).
5 P-280-T-161-p.56 (FRA-p.57)
46 p-280-T-161-p.56 (FRA-p.57).
47 P-280-T-161-p.53 (FRA-p.55).
8 p_280-T-161-pp.56-59 (FRA-pp.57-60).
49 P-280-T-161-pp.59-60 (FRA-pp.60-61).

No. ICC-01/04-01/07 19/359 29 June 2012



ICC-01/04-01/07-3266-Corr2-Red 02-07-2012 20/359 CB T

A. | think -- | think | have confused this, givirthe number of persons. | shouldn't give you
the number of persons. This was a confusion on an [dVhen | spoke about the number of
soldiers or about people who were meant to be emilh this was a confusion on my paftt.

53. Contrast his account of a militiaman called [REDAZD] with that of witness P-279.
[REDACTED] appears in the photograph EVD-D02-00%@th both of them. P-279 claimed,
in evidence, they had been abducted together, paateof the same bodyguard and slept in
the same little hut before escaping to [REDACTEDgédther. P-280, on the other hand,

said”!

[REDACTED]>?]...].

A. He is older than me. | know that it was of hignovolition that he became a member of the
militia.

A. That person joined the militia after me, andwes Ngudjolo's body-guard, and up until the
time he returned to Bunia, he was still Ngudjolwsly-guard. We lived in the same house,
and | went to take care of my own personal affairg] | left him in that same house that we
shared® [...]

“He joined after me, and at that time | was gettieady to leave my job” [...].

Q. And by that do you mean in the militia?

A. Yes.*

54. He said in evidence that he had not had to kilagfura/Zumbe:

“I shot at a person one time. Unfortunately hertiti die.” Do you remember telling us about
that? A. Yes. [...]A. 1 did not kill anyone in Laguca Zumbe®

But in his July 2008 interviews boasted:

Q. [...] paragraph 35 -- you were talking about tlenp and you said: "Once, to defend
myself, | fired and killed five soldiers in my cafrp..] Did that ever happen?

Q. Well, so what, you did kill five of your colleags? Is that right?

A. Yes?®

55. Aside from P-279, the only other purely ‘Zumbe’ mass presented by the Prosecution
is witness 250 — [REDACTED]. P-250 spoke of a battaof APC — 350 soldiers —arriving in
Zumbe for almost a month- P-279 makes no mentioth&i, even though living in Zumbe

itself, and P-280 merely said he heard there wamesAPC on the hill.

56. P-280 makes no mention of visits by Katanga, ba7®-says he saw him on his way to
meet Ngudjolo at Zumbe, where a cow was killed amelast held. P-250 is now adamant that
no such visit took place. P-250 claims he accongghfioba Boba and the delegation to
Aveba. Neither P-279 nor P-280 mention such a dé¢il@g, and P-279 is on record claiming
he was Boba Boba’s bodyguard, though changed ttaiuat in evidence. P-279 and P-280
both give evidence of the need to take fetish ®vemnt being killed by a bullet and that

0 p-280-T-161-p.61 (FRA-p.62).
°1 p.280-T-158-p.45 (FRA-pp.45-46).
%2 p_280-T-158-p.46 (FRA-pp.45-46).
%3 P-280-T-158-p.46 (FRA-p.47).
> P.280-T-161-p.61 (FRA-p.62).
%5 p-280-T-160-p.63 (FRA-p.63).
%6 P.280-T-160-p.64 (FRA-pp.63-64).
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everybody took it — but P-250 makes no mentiont @nid refers only to the motivation of

music.

57. It is interesting to note that all three witnesseake the same error on the sketch

positioning the UPC camp at the location of the &aschool.

58. While P-279 makes no mention of Mandro, P-280 gaxdence of the attack and stated
that no commanders from elsewhere participatedvad just ‘FNI' commanders. 250 claims

it was essentially led by Katanga and the FRPI.

P-279, [REDACTED]
59. P-279 claimed to have been abducted [REDACTED]enato Zumbe, trained as a
militia, participated in the Bogoro attack, mad&[RACTED], fled with [REDACTED], and

reached his family in Aveba.

60. He gave a false date of birth. In evidence to thariber Witness 279 ([JREDACTED))
stated he was born on [REDACTED], ‘a date that teaemain in my heart until deatf/.
However, when asked ‘how old are you now?’ he waable to say® When first interviewed

by the prosecution’s investigators in March 200&,said he was born on [REDACTED)]
making him only [REDACTED] years old at the timetbé Bogoro attack, an age doubtless
calculated to attract the interest of investigateh® were looking for child soldier witnesses.
Both of those dates are false and his true dalértbfis [REDACTED]. The Prosecution now
accepts the reliability of the evidence adducedHhsydefence but submits the withess was
merely mistaken. The defence submits a review @ftlidence shows it was a deliberate and
significant attempt to mislead the court. It is#olsto suggest he was wrong by six or seven

years.

61. His electoral carf bears the date [REDACTED]. He denied that waschisect age.
He gave no reasonable account for that age beinigeocard®* He was unable or unwilling to
give the age of his brothers and sister, a sigmitiexercise as his age could be assessed in

relation to the others.

A. He is quite old, but | could not tell you exactvhat age he is.
Q. How much older than you is he?

[..]

A. |1 do not know.

" P-279-T-144-p.14 (FRA-p.14) ; P-279-T-150-p.50 AFR49).
%8 p_279-T-150-pp.44-45 (FRA-p.44).

%9 p-279-T-150-p.50 (FRA-pp.49-50).

%0 EVD-D02-00036/DRC-D02-0001-0113.

61 p.279-T-151-p.20-28 (FRA-pp.19-27).
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Q. [REDACTED] years old, is he not, having beenrbior[REDACTED]. Is that something
you can confirm or not?
A. | do not knowf?

62. Of his sister [ REDACTED], the next youngest, hedsai

Q. How old is she, your sister? Your kid sistenvhad is she?
A. I've forgotten her ag¥®.

63. [REDACTED]® listed [REDACTED] — the defence say because [REDED]. He
would not even recognise photographs of his sitteygh eventually conceded they were of
her®® He stated she was his younger by three y8aBme of the photos was attached to a
student card showing her date of birth as [REDACTRMich, if the witness was born in
[REDACTED] as he claimed, makes her older rathantlyounger. [REDACTED]’ The
card was obtained by the defence investigator whth sister’s instructions and consent.
[REDACTED].

64. A certificate of birth®® dated [REDACTED)], attested to by the [REDACTEDfatss
that [REDACTED] [P-279] was born in [REDACTED]. Hlso correctly states that his
mother, [REDACTED)], and his father [REDACTED] aettime of his birth and domiciled at
[REDACTED]®® [REDACTED] [D-147] testified: [REDACTED]? [REDACTED]. The
authenticated copy was obtained by the defence [REEDACTED]."*

65. That document was supported by EVD-D02-00125 wlisckhe Certificate of Birth,
Number 1200, certifying birth on [REDACTED]. It hammong other details, the birth weight
[REDACTED] and is a document headed ‘Republiqué&dise.”?

66. EVD-D02-00126 is a further contemporaneous documamted 3rd September 1984,
again from [REDACTED], with a facture number 12@dd shows the ‘accouchement’ fees
paid in respect of the birth of 279 [REDACTED]. &ftthe defence had obtained the
[REDACTED] documents, the prosecutor went and oleiiidentical copies from the same

source”

62 p.279-T-150-p.48 (FRA-pp.47-48).
63 P.279-T-149-p.69 (FRA-p.68).
4 [REDACTED].

%5 P.279-T-151-p.28 (FRA-p.27).
0 p.279-T-150-p.47 (FRA-p.47).
" IREDACTED].

%8 EVD-D02-00124.

%9 [REDACTED].
OIREDACTED].

" [REDACTED].
"2IREDACTED].

3 [REDACTED].
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67. [REDACTED] testified that witnesses 280 and 279eavabout the same age — both of
their birth certificates show [REDACTED] as beirng tyear of their respective births.

68. The evidence led by the defence leaves no doub{REDACTED)] is the true year of
birth. The Prosecution conceded the point only tgh dlosing brief, even though it had
followed the defence trail and verified the defersmurces” It is plain that no proper
investigation was done by the Prosecution into llhekground of either [REDACTED]
witnesses’ thereby exposing the prosecution tontla@ipulation that has taken place. The
inadequate system put in place by the Prosecutmedathe defence an unnecessary amount

of investigation and the court much unnecessarg aimd expense.

69. The defence for Germain Katanga will not dwell onam of the evidence provided by

279, particularly that concerning Zumbe. Much oéttlevidence, the defence submits, is
unsupported, was given in an hesitant and cont@gicnanner, lacked appropriate detail and
gave little cause for confidence as to its religpilHis account was vague and frequently
contradicted by his own prior statements.

70. Born in [REDACTED], the witness was almost [REDACIEN February 2003, so his
evidence is not that of a child. As the Chambetl veitall, and the transcripts reflect, the
witness frequently engaged in protracted silenees, evasive, gave no answer or said ‘| have
no answer to your questioff.He demonstrated the behaviour of a witness whoptecked
himself in grave difficulties in giving evidencedghad been caught out.

71. [REDACTED], fearing the UPC would kill them, fle@dt to Zumbe and then to Aveba.
He said that 279 was not in a militia and had n@eeticipated in battle. There was no reason
for [REDACTED] to lie. [REDACTED]’®

72. In evidence, when [REDACTED] [D2-147]'s account waist to him, P-279 denied
[REDACTED].

[REDACTED].”
73. Throughout his evidence of living in Zumbe, he madereference to his parents or
family being there. It was only reluctantly, in ssoexamination, that he conceded they were
there:

Q. Again there's a pause, so let me ask the gquesgiain. Were your parents at Zumbe?
A. Yes, they were in Zumbe.

4 EVD-D02-00102/ -00103/-00104.

5 See, for example, P-279-T-150-p.54 (FRA-p.54):70-Z-149-pp.9-10 (FRA-p.10); P-279-T-152-p.37 (FRA-
p.37).

S IREDACTED].

""[REDACTED].
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Q. Then why haven't you told us about that?

A. | beg your pardon? | did not quite understand.yo

Q. Why haven't you told us before just now thatrymarents were in Zumbe?
A. | forgot.

74. He attempted to explain his different accounts ayirgy the family had first fled to
Zumbe, then returned to [REDACTED], at which pdm# was abducted. That was not an
account that featured in his earlier interviews] #rere is neither mention of, nor opportunity
for, ‘two’ visits to Zumbe. [REDACTED)], nor is iilely, given the fear of being murderé&d.

The witness then appeared to ‘collapse’ insofdris®riginal account was concerned:

Q. And when you were in Zumbe, they were in Zundme tsn't that right?

A. Yes.

Q. And they built a little house there to live isn't that right?

A. That is correct.

Q. And you lived with them too, didn't you?

A. I lived with them.

Q And there came a time when the Ngiti people wlled to Zumbe left Zumbe, or most of

them; isn't that right?

A. Yes.

Q. And you left with your mother and younger brethand your sister, leaving your father
with the goats at Zumbe; isn't that right?

A. (No verbal response)

Q. Is that right?

A. | do not remember very wétl......

Q. Mr. Witness. I'll ask you this: When you leftrdbe with your motherand the  younger
children, you went to Aveba. Am I right in sayingwdidn't go back to Zumbe after that?

A. Yes.

Q. And my understanding is that your mother andythenger children with you left Zumbe

on the 1st of December, 2002. Is that right? #®ike Christmas 2002.

A. I no longer remember.

Q. Just think back, that's before Christmas andnéhe year of 2002. Does that help you
remember?

A. | no longer remembé.

75. Elsewhere in his evidence, when asked how longdyed at Zumbe, he said -“What |

can tell you is that | spent one month and bey8adater specified as ‘A month and some

weeks'33

Q. How long were you in Zumbe camp?

A. | spent one month and a few weeks there.

Q. How long had you been in Zumbe before the Bogdtack?

A. Before the Bogoro attack, | had already spepuathree weeks and a few d&¥s.

76. Yetin his recorded statement he said at paragt8phl stayed a year and some months

in the militia:'®®

8 p.279-T-151-p.36 (FRA-p.53).
9p-279-T-152-p.14 (FRA-p.14).
80p.279-T-151-p.55-56 (FRA-pp.54-55).
81 p.279-T-151-p.58 (FRA-pp.56-57).

82 p.279-T-149-p.46 (FRA-p.47).

8 p.279-T-150-p.34 (FRA-p.33).

8 P.279-T-149-p.47 (FRA-p.47).
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Q Did you tell the investigators that?
A. 1 do not remember. [...]
Q. "I left the militia on the 3rd of May, 2003. Atle after, the Ugandans left Bunid$ that
right?
A. 1 do not remember. [...]
Q. Well, whether you remember or not, is it trueintrue?
A. 1would say that the investigators probably dat understand me wef.
77. The witness did not participate in a demobilisatimcess. There is no proof of

demobilisation.

78. The witness provided a detailed account of haviegnbassigned, after the Bogoro
attack, to be [REDACTED]. He gave various detaflshat — but could hame only one other
member [REDACTED] with him - [REDACTED]. He couldbhremember the names of the
others®” It was clear from his evidence that this [REDACTBias distinct [REDACTED].

He could name only one member of Boba Boba’s owdyfoard — Ndajangu, whom he said

was the youngest and aged®14.

79. Contrast that with his account in his intervieWs:

| stayed a year and some months in the militia. JRETED].

Q. [...] what do you say about that because thatte gifferent to what you've told ug%

A. | have no idea. ...

Q. All right. Now, what is of interest to me alsceahat the people you name as being
[REDACTED]

A. (No verbal response).

80. He said in his statement that:

Q [REDACTED]. Is that right or not?
A. | do not remembef:

81. This is a clear difference of account. The stonE[RACTED] throughout the period
perhaps posed him a problem, given the evidencwimmiess P-250, whom this witness
knows, and his account of Boba Boba leading a d#éilmy to Aveba. It would beg the
guestion, why was P-279 not a part of, or knew gbthat delegation? Perhaps P-279
changed his story to avoid conflicting with P-2Bs0, he made no mention in his statements
of [REDACTED]. Witness P-280, gave a very differaotount [REDACTEDf?

8 p.279-T-152-p.14 (FRA-p.15).

8 p.279-T-152-pp.14-15 (FRA-pp.15-16).

87 p.279-T-152-pp.22-23 (FRA-pp.23-24).

8 p.279-T-152-p.23-24 (FRA-pp.23-24).

89 p.279-T-152-pp.27-29 (FRA-pp.27-28) and Statenearagraph 18.
0 p.279-T-152-p.28 (FRA-pp.27-28).

%1 p-279-T-152-p.29 (FRA-p.29).

92p.279-T-152-p.30 (FRA-p.30).

% P.280-T-158-p.46 (FRA-p.47).
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82. Witness 279 claims in his evidence to have seeari{g on three occasions. First, he
claimed seeing Germain Katanga visit Zumbe to fiermattack three days before the attdck.
The witness explained he saw Katanga passing byhwige was on sentry duty or, in
alternative account, on his way to sentry duty. 4d&l he knew the person was Katanga
because others present had told him so. This, éfende submits, would have been a very
difficult exercise, given the circumstances desatibin his earlier statement where he
purported also to identify ‘Cobra, Ndargue and Otatnongst a group of twenty or s8.’
Second, he said he saw Katanga on the day of tdnekatt the Bogoro schodl.Third, he said

he saw Katanga on one final occasion at Aveba:

A. Afterwards, a relative of mine showed me Gerniéatanga, and | told my relative that |
had already seen him. | had already seen Germaisnga when we were guarding Zumbe.
And | told him that some soldiers had pointed hiot. 5o when my relative showed me
Germain Katanga, | had already ff&d.

83. If true, the three sightings provide crucial eviderfor the Prosecution. But no other
witness gave evidence to the Chamber of a visiKatanga to Zumbe. Witness P-250 was
emphatic in stating that Katanga definitely did wisit Zumbe before Bogor8. The basis for
P-279 knowing it was Katanga -‘l was told’- is kingly different to his account given to the
prosecution investigators, where it is based oogeition™ In his interview he said he had

seen Katanga before his abduction;

[Reference to para. 25 of statemert “I participated at the battle of Bogoro againgie
UPC. Our group won this battle. The other grouphwis was the FRPI. | do not know what
that means. Germain was the first chief of the FRRt after him there was Cobra Matata. |
saw Germain and Cobra Matata before my abductiop.pdrents had indicated that it was
Germain and Cobra one day on the roa®."

Q. You go on to then talk about his arrival at Zemiso your basis for knowing it was

Germain Katanga passing through your line in ydiatesnent is because of a previous
identification made to you by your parents; quitiedent to the account you give us today.
Why is that?

A. (No verbal response)

Q. Well, that's a minute since | asked the questiofinished asking the question. Do you
have an answer?

A. | have no answer.

Q. Am | right in saying that there never was a twieen your parents pointed out Germain
and Cobra to you on the road before your abductfam?] right in saying that that never

happened? A. (No verbal response).

% P.279-T-144-p.48; P-279-T-145-p.20; P-279-T-1443p.

% p.279-T-152-p.3@t seq (FRA-p.40).

% pP.279-T-145-p.26 (FRA-p.28).

9" p-279-T-147-p.43 (FRA-p.43).

% p_250-T-104-p.17:" am certain Germain Katanga mmdrRPI commander came to Zumbe before the Bogoro
attack. Germain Katanga didn't know the road to Eeih{FRA-p.18).

% p.279-T-152-p.39 (FRA-p.40).

10p_279-T-152-p.42 (FRA-p.42)
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Why and how would 279’s parents have pointed Kaaogt? The withess was asked in
evidence whether he had seen Katanga before skemgt Zumbe and made no mention of
this earlier incident with his parents.

Q. Had you seen Germain Katanga before then at all?
A. | do not have any answer to tHat[...]
Q. Had you seen Germain Katanga before then at all?

A. | would say that | no longer remember. | havieyéaten'®

84. In giving his account in evidence of the battleBagoro it may have seemed to many a
listener as if P-279 was reciting - see T-144-pui@re it is set out. His account does not fit
with other evidence, though there is a telling eabfo the evidence of his fellow
[REDACTED] abductee, witness P-280, in the timepnevides for entering the camp —

something unique to those two witnesses.

A. The Bogoro attack started at 4.00 in the morrjiind. The first gun-shots served as a
signal. The attack therefore commenced and thegrexhtinto the camp. There was gun-fire
and people were killed in the camp. It was at 408.00 in the mornin{f*

85. He provided no detail as to what he did for theesavhours of battle. He was asked:

Q. And were you fighting in the camp?
A. Yes.

[...]

Q. Did you to the school?

A. | didn't go to the school.

Q. Did you go to the market?

A. Yes, next to the markét?

86. He said the fighting was over by 10 00 - 11'80He claims to have seen the two

accused together:

A [...] Towards the end of the fighting Commander Nglo and Commander Katanga went
into the room of the Bogoro school. | do not knohaivthey discussed amongst themsel¥es.
Q. The school in which Germain Katanga and MatiNgudjolo met, was that within the
UPC camp?

A. The school was not far. It was next to the militcamp™®’[...]

A. I don't know what they were doing in the schoom or the classroom when they met.

A. They were outside and they were observing wle laeing done in terms of the burying of
the bodies.

Q. Witness, where were you in relation to thesernanders who were together?

A. I was quite far from them.

Q. Were you able to see them?

A. No. [...]

A. | have just told you. | told you that they megéther at this school in Bogoro. | have
nothing to add to that. | don't know what else tHek

Q. Witness, who exactly was in the classroom?

101p_279-T-152-p.36 (FRA-p.38).
102p_579-T-152-p.38 (FRA-p.38).
103p_279-T-145-p.26 (FRA-pp.27-28).
194p_279-T-153-p.4 (FRA-pp.7-8).
195p_279-T-152-p.57 (FRA-p.57).
16 p_279-T-145-p.26 (FRA-p.28).
107 p_279-T-145-p.33 (FRA-p.35).
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A. I've already answered this question. There @higf Ngudjolo, Chief Germain Katanga,
as well as other commanders.
A. They didn't stay in the classroom for a longeiftt

87. P-279 produced a sketch -EVD-D02-00040- in his 20@3rviews and marked the UPC
camp and the Schodl’ The sketch is a significant document as it cleathces the UPC
camp (he marks it ‘YA UPECE’), not at the Bogoratitute, but in the area of the Kavali
school, a considerable distance away. Witness &B8 dimilar thing. This does not appear to
be a slip when making the sketch as he confirmech&&nt to mark it there by a subsequent

answer he provided as to where he was when he séan$a and Ngudjolo enter the school.

Q. [...]: Where were you when they went into the sftasm?

A. We were next to the market. [...]

A. From the market you could see how the peopleredtinto the school, but you could not --
or you did not know what they were doing within #ehool. From the market you couldn't
see the door, but the window, all the windows, alsvpossible to see them, or it was possible
to see if the people were insitié.

88. From the judicial site visit the Chamber will acteiiie defence submits, that Kavali
school is the only building one could see from ket — albeit only the roof. And it is the
Kavali school that P-279 has indicated on the $keYou cannot see Bogoro Institute from

the market, and it is, in any event, far away.

89. P-279 said all the bodies had been buried by the Lie left Bogoro. He did not see any
‘Red Cross'. He said that Katanga and Ngudjololeédy thent'

90. He said he then returned to Zumbe, arriving in ighy) and that the journey took three
and a half hours*? That would mean leaving about 14.30. Yet in higeshent he said:

Ngudjolo and Germain entered the school. | do maivwk what happened once they went
inside. | estimate that they were in the schooldgohour. It was in the afternoon, as now the
sun began to sét?

When asked about this he said: “A. | do not remeathbé

91. Witness P-279 says he remained in Zumbe/Ladileaforunknown time — weeks or
months - after the Bogoro attack before escapinly [REDACTED], but makes no reference
at all to the Mandro attack.

92. Despite the fact they grew up as next door neightbfREDACTED)] the witness denied
knowing witness 280. They were both inhabitants PRETED], recruited by the same

198 p_279-T-145-pp.33-35 (FRA-pp.36-37).
199p_279-T-153-p.11 (FRA-p.10).
10p_279-T-153-p.14 (FRA-p.14).
11p_279-T-153-p.3 (FRA-p.3).
12p_279-T-152-p.57 (FRA-pp.57-58).
13p_279-T-153-p.4 (FRA-p.4).
114p_279-T-153-p.4 (FRA-p.5).
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intermediary-143. He makes no mention of sharifegdnd experiences at Zumbe and Bogoro
and Aveba. Why is 279 deceiving the court as tokhswledge of [REDACTED], or their

mutual recruitment by 143?

Q. Do you know someone called [REDACTED]? (Proseouvitness 280)
A.l do not remember that name.

Q. Let me say it again. [REDACTED] [P-280].

A. No.'*®

He was shown [REDACTED] [P-280]'s photo EVD-D02-@%) and responded ‘I do not
know this person‘!® When asked if he had seen [REDACTED] [P-280] anBe, he said ‘I
do not remember’ How, if what they say is true, would it have bgmssible for one to
miss the other? The two lived in neighbouring haufREDACTED]. The chamber has
photos of the two sites® [REDACTED]***- [REDACTED].

93. Both 279 and 280 were ‘recruited’ by intermediar¢31[REDACTED] from
[REDACTED]. When asked if the intermediary had spoko him and another young man at
[REDACTED] he replied ‘I can’t remembel?’ [REDACTED] has a clear recollection of
both young men being with intermediary 143.

94. The Chamber has photographs provided of the comditat [REDACTED] and of P-
279's home in particuld?* Even by standards in Ituri the photographs rewedteme
poverty. It is not difficult to imagine the temptat presented to young people by the witness
protection programme. It provides the opportunity & new life, resettlement, education,
support and assistance. [REDACTED] said:

It was the taste of money, the love of money, thethim in this difficult situation and these
difficult situations continue to exist today, arRIHDACTED]. Everything that has been said
here stems from lie?

P-250, [REDACTED]

95. Witness 250 claimed to have been a combatant ms&aimbe [REDACTED]. He said
he participated in the subsequent attack on Bogondosaw both accused there, and was later
present at the fighting at Mandro and Bunia. Alidfloinis evidence largely concerned events
at Zumbe he is a highly significant witness agaidstanga. His evidence is crucially
deficient in two respects. Firstly, the witness lisnonstrated a capacity to mislead the

chamber on significant issues. Secondly, his adcbas been too contradictory to be relied

15p_279-T-151-p.48 (FRA-p.47).

16 p_279-T-152-p.43 (FRA-p.43).
17'p_279-T-151-p.51 (FRA-p.50).
1181CC-01/04-01/07-3234-Conf-Anx, PV of the site tisi
19REDACTED].

120p_279-T-151-p.48 (FRA-p.49).

121 EVD-D02-00132.

122 IREDACTED].

No. ICC-01/04-01/07 29/359 29 June 2012



ICC-01/04-01/07-3266-Corr2-Red 02-07-2012 30/359 CB T

upon. Further, while the defence does not haverdeluto prove that a witness’s account is
wrong, the defence has produced cogent and credibtence to raise further, profound
doubt as to this witness’s reliability.

96. Witness P-250 was introduced by intermediary W-BREDACTED] who was also a
party to the introduction of P-161, P-159. The ipatar dangers associated with witness’s

that have had contact with that intermediary avéeereed below.

97. Witness P-250 admits knowing both [REDACTED]-27@nd [REDACTED]-28. He
may know other witnesses yet not admit it. In tlededce’s submission it is likely that
witness P-28 altered his original story so as ttuithe a reference to meeting witness P-250 as
part of the delegation from Zumbe, something W-28 Imot mentioned in his earlier and
extensive account. As well as meeting, on W-28soant, in Bunia, they also had the

opportunity of meeting in Kinshasha.

98. In the defence submission, Witness P-250 attemfptedislead the Chamber in respect
of such basic details as his age, family and na#eeprovided a false date of birth, gave a
name by which he is not generally known, and claitimat both parents were dead when both
are alive. However, a number of relevant defendeesses were called, including his own

father.

99. It may be that prosecution witnesses, unused toathersarial system, do not fully
appreciate when they make statements that the @efae going to investigate their accounts
and confront them with material they thought wontit emerge. The defence do not have to
suggest a motive as to why a witness might proaitise story but it is a question that might
naturally arise in respect of all the withessesragavhom that allegation has been raised. In
the case of P-250 he is someone who has had nactomith his father since becoming a
potential witness and was last in touch with hi€E[RACTED].**®> Why would he do that?
Why would he choose to give evidence against Ndadjo Katanga at all? Is he thirsting for
justice? What is his motive? P-250 was first préwety relocated from [REDACTED] until
the VWU implemented the ICCPP on 20 September 2007.

100. He gave his date of birth as [REDACTED]. The defersubmits he was born in
[REDACTED].

101.He provided the name — [REDACTED}* but later conceded:

Q. | suggest your name is, in fact, [REDACTED]that right? A. That is corrett®

123 p_250-T-104-p.28 (FRA-p.25).
124p_250-T-91-p.12 (FRA-p.11).
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102.Throughout his interviews he claimed his parentsewdead, and elaborated on the

story, drawing understandable sympathy;

My father was killed in 1999 or 2000. He was kiliedthe war."; "And my mother was killed
before himt?®[...] | began in the movement after the death offatper, which was, | think,
in December 199¥”

The prosecution was plainly surprised to learndnrtthat his parents were aliV&. Taken
separately or together those three matters - ndate, of birth, family connection — would

hamper any investigation into him.

103.[REDACTED];

[REDACTED]**
An old friend, [REDACTED] [D-161], who knew him welthought he was sick. “[He] told
me that he had gone to continue with his studie$.He told me that he had a white friend
who was going to help pay for his studié¥]...] [REDACTED)].

[REDACTED]**
104.[REDACTED] was not milita nor at Bogord? Though contradicting
[REDACTED].*** He gave details of the life and history of [REDAED]. The essence of his
evidence is that [REDACTED].

[REDACTED] 3
As to visiting Zumbe[REDACTED].**

105.The Chamber had the opportunity of seeing [REDACT &R assessing his credibility
as a witness. In particular, the Chamber saw hiswan questions as to the problems caused
by [REDACTED], and may have been impressed by ttiekf and forthright manner in which
he answered®

Q. [REDACTED]*’
He may indeed have been placed in a difficult sibua particularly if [ REDACTED] was not
telling the truth.

[REDACTED]!*

125p_250-T-102-p.51 (FRA-p.49).
126 p_250-T-102-p.45 (FRA-p.44).
127 p_250-T-102-p.48 (FRA-p.47).
128 p_250-T-92-p.74 (FRA-p.78).
129TREDACTED].
130p.161-T-268-p.47 (FRA-p.51).
131 p_161-T-268-p.48 (FRA-pp. 42).
132 5ee generally [REDACTED].
133 |IREDACTED].

13 |IREDACTED].

135 |[REDACTED].

136 |[REDACTED].

13" IREDACTED].
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While the Prosecution will doubtless point to sb@eessure as a possible motive for the
[REDACTED] to lie, the court will be left with thadvantage of having seen him give his

testimony.

106.As to his [REDACTED] said:

[REDACTED] **

107.The academic year in lturi runs from Septembeutg. J
[REDACTED]
[REDACTED]

108.The defence case is that at the relevant periedlatier part of 2002 through to 2003,
witness 250 was in Gety and attending school. Wasth noting that witnesses occasionally
refer to Gety and Kagaba synonymously. Christiarodffima Mbaraza (D2-160) stated in
clear terms that P-250 was present at Gety in 200%*** Again, the defence stresses that it
does not have to prove that P-250 was in Getgnitains for the Prosecution to prove that he

was not, but Christian was, in the defence suborissi reliable witness on this issue.

Q. [ Joe=[REDACTED]] Do you know him? A. | knewnhin Gety in 2003 when | came to
repeat my fifth year of secondary school. | cameriow him for two reasons. He was a
student at the Abaka Institute in Gety while | vedaghe l'institut de Gety. So there are two
schools there where you have commercial studiegf@tiumanities, and then there was the
Gety institute where you can carry out studies algbe humanities. | also knew him because
after his school he was working with a trader knasriKulukpa*®

Q. [...] in early 2003, January/February 2003, da ¥now where Joe=[REDACTED] was?
A. As | said yesterday, | came to Gety to repeat fiith year. It was around
September/October 2002. So it was the school y&@2/2003. | got to know him during that
period, that is, as from that time because the-twdoiring the two years that | spent in Gety he
was there. And what | know about him - and thereeiy little risk that that is incorrect - is
that he was studying, he was a student. Not oyl db and buy items in his store, we knew
each other very well. | believe that if he meetsats® he will know me. This was a village. It

was not a large town where people might not knoangne!**

A. [...] September, October, November, Decembeene2003, Joe=[REDACTED]'s in Geti,
because what's certain -- well, when you live ia $ame neighbourhood, two or three days
you might not see the person, but you note persloere, because after one or two weeks you
will you'll see them again®|[...]

The fact is that the distance between the Abaki#utes and the Geti institute is 3 kilometres,
but if you come to Geti and you look at the maperehJoe=[REDACTED] was living and
where | lived means that [...] In order for me totgaschool, | had to go in this direction and
go to the Geti institute, and Joe=[REDACTED], inlerto go to Abaka, would go in the other
direction. So we would meet every day except ongsofas absent. Secondly, | said that apart

138 IREDACTED].

139 |REDACTED].
10|REDACTED].

1“1 IREDACTED)].
192H2.160-T-273-p.8 (FRA-p.7).
193 D2-160-T-273-p.8 (FRA-p.7).
14 D2-160-T-273-p.9 (FRA-p.8).
145D2-160-T-275-p.12 (FRA-p.10).
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from being a student, Joe=[REDACTED] sold in aestand after classes he would sell in that
store. And we were in the habit of buying basic owdities in that store, polish, pens,
amongst other§?

Christian said that 250 worked [REDACTED]. Witne2b0 admitted he worked
[REDACTED].*

109.[REDACTED] (D2-161) knew P-250 (‘Michel’) well, ceidered themselves good
friends, and had contact with him even after heBeinia and entered the protected witness
programme. She was aware of him visiting his ftiam Aveba before the time of the attack
on Bogoro as well as after. She said he was stgdyirGety and also selling items in the

Aveba market.

Q. At the time you met Michel=[REDACTED] in Avebdid he have other activities, other
than those you have mentioned already?

A. No. | am not in a position to say what othendties he was engaged in. [...] | never saw
him dressed in military uniform. [...] | never sawrhcarrying a weapon.

Q. In your conversations with him - and you've toll you knew him well - did he ever
mention to you that he had ever fought in any éattr participated in combat at any time?

A. No, he never told me about any battle.

Q. Did you ever hear it said that he was a membany militia?

A. No, | have never heard of th4tf.

110.Jonathan Dubatso Baguma (D2-136) gave evidencesaiddof P-250, whom he knew

when he came to Aveba after the relevant events;

Q. Do you know from anything that he told you leattyou learnt from others, do you know
whether he ever was a combatant in a militia?

A. No, | do not know.

Q. Did he ever speak to you of being in the naiftti

A. He never told me that he was a militia man.

Q. Did anybody else ever mention to you that he avanilitia man?

A. No. Other people referred to him as -- refetietiim as a trader and after having left that
job he was referred to as a drivét.

111.[REDACTED] (D3-55):

[REDACTED]**

A. I was in the habit of going to visit them at ithkeouse, so [REDACTED] told me that that
child was not living with them and that he had gbetchild to school in Gety.

[...] Q. Did you learn that [REDACTED] was part af delegation that went to Aveba to
negotiate the plan of attack upon Bogoro? Did yaun that?

A. | never heard that story and | have no explanatin this regard.

Q. Now, once again, during this period of time gal learn that [REDACTED] had taken
part in the attack upon Bogoro on 24 February 2003?

A. | never heard that story and | know nothing atibat™>*

16 D2-160-T-274-p.41(FRA-pp.38-39).

147 p_250-T-102-p.63 (FRA-p.61).

198 D2-161-T-268-p.51 (FRA-pp.44-46).

149 D2-136-T-240-p.54-55 (FRA-p.51).

130 3.55-T-293-p.42 (FRA-p.44).

151 D3-55-T-293-pp.45-46 (FRA- pp.47-48).
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112.[REDACTED)] (D3-66}°? who spoke of visiting Walendu Bindi for suppliesde no
mention of P-250 being part of the delegation wiitn.'>* At that time, [REDACTED] [P-
250], was a student in Geti and he lived [REDACTHBg¢ was a student. He didn't live with

his parents in Ezekere. He was going to schodlattime.

113.There is nobody who corroborates P-250 in any wajth the exception of witness P-
28, and no rebuttal evidence has been sought pydekiced by the Prosecution to contradict

the evidence as to P-250’s schooling or whereahnutse academic year 2002-3.

114.P-250 is familiar with the geography and terrainihg been born and brought up in the
area. If born as the defence submits in [REDACTEB]now almost [REDACTED]. He
knows several of the Prosecution witnesses. Hislyamere in Zumbe [REDACTED]. So, he
does not lack the necessary material to make ugcanunt and there is little in his account
that he could not have made up if minded to dolschis evidence P-250 claimed being
[REDACTED] to a militia company in Zumbe. He hadvae made that claim in his long
interviews with the Prosecution. It was put by tefence that it was his brother who had
been the company’s [REDACTED].

Q. You have an older brother called [REDACTED];ttisaright?
A [REDACTED]. He is called [REDACTED].

Q. Did he have any position with the combatants?

A. | don't know™*

He later conceded: ‘Yes. At one particular timenlweked [REDACTED].**®

He said he lived in ‘the camp’ at Zumbe and desdtilh and life there. He made no mention
of his family living Zumbe. It was only in crossaxination he conceded they had fled there
and that he lived together with them in the hobsy built. There was no suggestion that his

family lived in a military camp.

115.His evidence is a mine of discrepancies. The defarancentrates on the three key
features of his evidence — the delegation to Avéimpreparations for Bogoro at Zumbe and
the attack on Bogoro. Within his account of thdsee principal areas are discrepancies that
cannot, in the defence submission, be accounteolyfanere lapse of memory or the pressures

of giving evidence.

%2 5ee for example D3-66-T-296-p.23;29;31 (FRA-p220-26 ; 28).
133 D3-66-T-296-p.35 (FRA-pp.31-32).

154 p_250-T-102-p.59 (FRA-p.57).

1%5p_250-T102-p.61 (FRA-p.60).
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The delegation to Aveba

116.The defence disputes that there was a ‘pre—-Bogdetégation - other than the
undisputed visit by Chef Manu in December 2002.r&hg no mention of P-250 being part of
that delegation and he does not place himself delagation led by Chef Manu. However,
some of witness P-250's account has an echo daiieé Manu expedition. They both involve
delegations, both travel to Aveba, both have MaBanga and [REDACTED] D3-66
participating. Chief Manu spoke of how he saw, andrrival by plane to Aveba from Beni,
that Zumbe was being atttacked. Witness 250 spbkere Nyunye having to be the first to
return to Zumbe from Aveba because they couldrath the sound of explosions that Zumbe
was being attacked. This is all the more intergsts there is no evidence Zumbe was
attacked after December 2002. Manu spoke of bewgnga little ammunition to take with
him —and 250 also speaks of taking just a littleramition. The length of time spent away
from Zumbe by Chef Manu would be about a month. ke of being away for one month,
one week and four days. In any event, there are@mbar of similarities between 250's
account and the Chef Manu visit in December. Théerde disputes the notion of a
subsequent delegation after Chef Manu. The defdnes not suggest that 250 was part of
Chef Manu’s visit. But has 250 utilised what he eatm learn of aspects of Chef Manu’s to
help structure his own account? No witness othan #-250 and P-28 speak of a delegation
in 2003.

117.Witness 250 spoke of learning of their memberstiighe FNI on arrival at Lakpa and
that the group then had a rubber stamp made ughdéon in Aveba to reflect that fact. That is
of interest as the stamp would been made indep#gdeinthose remaining in Zumbe. It
demonstrates the possibility that people who had #umbe and settled in Walendu Bindi
could well have made up their own FRPI or FNI stamgependently of Zumbe, which may
explain the stamp on EVD-OTP-00025.

118.P-250 said the delegation took a route that toodmth ‘through the middle of

156 “we passed through the residence of Manzikalathed we entered the city>”

Bogoro
That would have been an incredibly dangerous ttonigave done. He mentioned ‘a vehicle
which went - children could get on board, dependinghe road”® — though then said that he
had not mentioned a vehici&. His account of the journey was specific as totthe and

route it took:

1% p_250-T-92-p.57 (FRA-p.60).
157 p_250-T-101-p.76 (FRA-p.76).
138 p_250-T-92-55 (FRA-p.58).

139 p_250-T-93-p.27 (FRA-p.28).

No. ICC-01/04-01/07 35/359 29 June 2012



ICC-01/04-01/07-3266-Corr2-Red 02-07-2012 36/359 CB T

119.“When we left the Bedu-Ezekere groupement, to artiakpa it was one and a half
days, and from there to Kagaba another day andfaama from there to Tchekele also one
and a half days*®® (He reduced the time taken to reach Lakpa to fieers. ‘We left the
locality of Zumbe at 4.00 p.m., and at 9.00 p.m.amived at Lakpa.’f* Later, he made no

mention of going via Tchekele, which is a consibéalistance off route in any event.

From Zumbe to Lakpa we took one day. Lakpa to Kagahe day. Kagaba, Mandre, one day.
Mandre to Aveba, once again, one d%y.

120.He said he had not been to Aveba in this periocerothan on that missidf®
Throughout his evidence he stated that he was daraOne month, one week and four
days’®* When was this mission? In his evidence he gaveriify times for when he returned
to Zumbe - somewhere between three days and a lnefeke the attack on Bogoro. Yet he
gave clear evidence that he left Zumbe one or tweks after the Nyankunde attack &f 5
September.

121. 1t was after the APC soldiers had left the lagalvhere they were and gone through
Nyankunde to go to North Kivu. It was at that tithat | left Zumbe to go to Aveb&[...] | can say

that it was a week and a half after they had leinBe. One week or two weeks. The operation for
Nyankunde lasted for a weé&¥k.

He later specified:
If | remember correctly, because I'm not very gabdemembering dates since there are many

of them in my head, it was the 24th -- the 25thAafjust. That was the date on which we
left.'®

As to the date, he changed that again after heshawn the ‘soap’ letter which is dated

January # 2003. In final cross examination on behalf of Njglmt

Q. On approximately what date did your delegatisiva in Bolo?
A. It was around the 8th.

Q. The 8th of which month and which year?

A. The first month and the name -- the year thattetl — [...]J**°
He was unable to name the year

122 .Bahati is a significant figure in his evidence betdid not name Bahati in his original

list of those who had gone on the mission;

Q. Can you tell us the names of the officers whemagpanied Boba Boba?
A. There was [REDACTED], Martin Cobra. They weree thnes who accompanied Boba

180 p_250-T-92-p.64 (FRA-p.68).

161 p_250-T-101-p.76 (FRA-p.76).

162 p_250-T-104-p.68 (FRA-p.64).

163 p_250-T-101-pp.21-26 (FRA-pp.21-26).
164 p_250-T-92-p.64 (FRA-p.68).

165 p_250-T-101-p.65 (FRA-p.63).

166 p_250-T-101-p.66 (FRA-p.64).

167 p_250-T-104-p.64 (FRA-p.60).
188p_250-T-104-p.68 (FRA-p.63).
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Bobal®®

He mentions Bahati in his evidence the following;da

Q. So Bahati, Bahati de Zumbe, was with you indékegation that went to Aveba; is that not
correct?
A. Yes, that's correct. Bahati was present indieiggation.”

This is all the more surprising given that he |&#@ys Bahati was head of the mission.

Q. On this mission, who was head of the mission?
A. When we left, Bahati of Zumbe was the head efrission. We also travelled with Boba
Boba and other members of the FRPI.

He later said: ‘Our delegation was led by Coloneb® Boba. He was the one who was the

commander®’?

123.Bahati is, in fact, at the core of his account. ldwer, in his previous statements to the
OTP in December 2006, when events were presumabshér in his memory, he stated
Bahati was part of the FRPI group that the delegatound on their arrival in Aveba, and
made no mention of Bahati being at Zumbe or forngag of the delegation, let alone being
the leader of it. He even listed the members ofdiflegation at length and made no mention
of Bahati'”®* And when asked in the interview who was preseitatanga’s residence when
the delegation arrived, he said that there werenynsmldiers, including Bahati, who is now a
soldier, a Colonel of the"6Brigade’>’* What reasonable explanation is there to expldm th

difference of account, when Bahati is now the adrkis present story?

124.0n their arrival at Aveba he claimed in his evidemicat he saw or met Cobra Matata
among other$’™ Yet later, he said that they were sent down toi Béth the purpose of
meeting Cobra Matatd?

125.If this visit took place shortly before the Bogattack, as he claims, it is surprising that
he was unaware, in the month he was there, ofrthe aupplies that were taking place. He
made no mention of it, explaining only that weapasmse collected from battlefields. He said

they left Aveba with only some packages of ammanifor a ‘falo’!’”’

1%9REDACTED].

170p_250-T-93-p.29 (FRA-p.30).

11 p_250-T-101-p.73 (FRA-p.71).

172 p_250-T-104-p.67 (FRA-pp.62-63).
173 p_250-T-93-p.24 (FRA-p.24).

174 p_250-T-102-p.25 (FRA-p.25).

175 p_250-T-92-p.69 (FRA-p.73).

176 p_250-T-93-p.19 (FRA-p.19).

17 p_250-T-95-p.28 (FRA-p.30).
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126.He said the delegation returned to Zumbe in threems and that he left with the third
group’’® He claimed that Lone Nyunye left first, becausenrfibe was attacked and this is
how Lone Nyunye and some men went back, to increaseforces which had been
reduced.*”® When asked how they came to hear of the attackt manner of communication
existed, he said that they had heard the ‘kabifiti@ detonation of mortars) from Aveb3.
The last attack referred to was the December at@oédf Manu saw from the plane, and
which he said was the last attack. Yet according/t@50’s account the attack he speaks of

must have been very shortly beford"#ebruary.

127 .His account of his return to Zumbe is as confusedhia journey to Aveba. He stated
that he was in the third group to return and Batwitirned to Zumbe two days latét But in
his earlier account in interview he said that Bahad a section of FRPI accompanied P-

250’s own group:

Q. When you went back to Zumbe having spent a mantheek, and four days, were there
FRPI fighters who accompanied you to Zumbe?

A. Yes. Some of them came, almost 12 a sectiomadt just soldiers who were sent to see the
position of Zumbe.

Q. Was there a commander of this section?

A. The person who had — (was) leading them wasrsopewho lived a long time in Zumbe
and he came back, Colonel Bahati. He is now ther@blof the 6th Brigade of the FARD&.

128.Similarly, he said in June 2007, paragraph 65:

Bahati de Zumbe also came back to Zumbe. He cawleviigh the group with which he had
gone with to go Nyankunde. He had a section with. Hiknow that he had to go to Aveba
after the attack on Nyankunde, because the smalliiéehad said that Bahati de Zumbe would
go there to visit his wifé®[...]

129.Those accounts have Bahati and his men going frgemkiinde to Aveba — not, as in
his evidence, going back to Zumbe sometime afteandynde and then going with the

delegation to Aveba.

130.More signficant, going to the root of his accoustta how the plan was hatched, is his
evidence that Bahati arrived back in Zumbe from Bevdwo days after P-250, having

remained in Aveba to plan the attack, and that #iacked Bogoro shortly afterwards.

A. Boba went back with the people from his delegatiThey all went back with the members
of his delegation. However, Bahati stayed, anddukth plan the attack which we had to carry

178 p_250-T-93-p.30 (FRA-pp.31-32).
179p_250-T-95-p.23 (FRA-p.24).

180 p_250-T-95-p.23 (FRA-p.24).

181 p_250-T-93-p.30 (FRA-pp.31-32).

182 p_250-T-102-p.28 (FRA-p.27).

183 p_250-T-102-pp.29-30 (FRA-pp.29-30).
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out. Two or three days afterwards he came backnandid attack Bogoro. So Bahati stayed
to plan the attack on Bogotd'

Yet in his interview on 8 December 2007 he stated:

A. The plan, Bahati arrived with 12 soldiers, andew he arrived they agreed with Ngudjolo
and they prepared a plan, and that is how it canieetthat they went back to FRPI, and they
gave the plan to the other side. And after, he chatk again to where we were, and he
waged war starting from Zumbe. [...] When we arriwveith them in Zumbe, they made a
compromise, and they prepared a war plan, andighaow they went back to the place, to
give the plan to those soldiers, and after, onegnalge came back again, and so that is how it
came to be that we attacked at Bogdfo.

In this account we have Bahati returning ‘with thémZumbe, discussing with Ngudjolo,
taking the plan back to the FRPI and then ‘camek lza@in’. It is radically different to his

evidence.

The Bogoro attack

Q. Who planned that attack?
A. It was the same person who planned the attacBagoro. [...] It was the commander
operator in the FNI called Major Bahd.

His account of when they attacked Bogoro afterrbtsirn to Zumbe varied between three
days$®” and a week and a haff

131.Contrary to the prominence of the subject in othecounts, witness 250 made no

mention of fetish in the preparation for the battle spoke only of the ‘motivation’ of music:

Q [...] did the witch doctors or feticheur intervetoegive strength to the fighters?

A. We sung, and to be able to have a higher degfresorale and courage, we made a noise.
We made -- we produced sounds with horns to betableto be able to -- to be able to drive
up our morale, and to be able to beat drums as'Well

132.The witness said: “A. In general, Germain was imownd of elements from the FRPI,

but in order to reach Bogoro, well, there was same@ho escorted the entire group. There
was the individual whom one called Yuda. There Rask, and there was Matata. They
escorted the troops to Bogoro. And as far as theigNoncerned, there was Bahati from

Zumbe who took his group to Bogort’™®

133.He provided a sketch - EVD-OTP-00022 - represertisgaccount of the various roles

commanders and militia played. Katanga’s name doeappear on it.

184 p_250-T-102-p.35 (FRA-p.34).
185p_250-T-102-p.38 (FRA-p.37).

186 p_250-T-98-p.58 (FRA-p.59).

187 p_250-T-95-p.34 (FRA-p.36).

188 p_250-T-102-p.40 (FRA-p.39).
189p_250-T-100-p.13 (FRA-p.12).

190 p_250-T-93-p.43 (FRA-pp.43-44).
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134.His sketch of the camp shows a UPC camp extendisy a large area. His other
markings show some ability with maps. He spoke BiCUpositions in several places away
from the UPC camp that we have not heard about fotimer witnesse¥* P-250 placed

another, substantial UPC camp on the Kasenyi n@due to his evidence.

Q. Thank you. Now, if we now go along the road thaées from Kasenyi to the centre of
Bogoro, next to the word "FNI," Pascal Kute, yowédalso made a cross and you have drawn
around this cross in red -- shadowing around itwvNwhat does this X represent here?

A. At the time, on the left there was a school, dndng the war all this area was replaced
with a camp on all sides, whether it's left or tighwas a position.

Q. When you say on the left side, on the right siiteyou mean the left and the right side of
the road; is that correct? A. That is correct.

135.He spoke of a vehicle with flashing lightsand claimed he had nbt'

136.He had the battle starting later than other accowethave heard:

Major Bahati said that we had to start at 6.30, iamas at that time that we started.
137.He was vague as to what he himself did in the @ofghe battle — there was none of
the vividness of account of somebody who has beenbattle. He drew a green line on his
sketch that represented where they all ended thaind of the fighting.

Q. What did you do after you had assembled atplaate?
A. That was the end of the fighting. We had to pigkthe military equipment, and that is how
come we converged at this locatigh.

He had said of the green line — [REDACTED).

But later:

Q. Did you meet Yuda and Cobra Matata where tregrmytine is?
A. Neither Yuda nor Cobra Matata were thEfe.

When asked about the discrepancy he said: “A.n'tdigy that at all**°

138.He was asked about fighting at the Bogoro Institute

A. What | said was that after having eliminated ¢ieer positions, we went to Bogoro camp
to take the military equipment that had been ledte.

Q. Can you describe the fighting to us, while yoeravon your way to the camp at the centre
of Bogoro, specifically at the Bogoro Institute?

A. We did not see any more enemies. We were aegf

191 p_250-T-94-pp.35-39 (FRA-p.35)
192p_250-T-94-p.34 (FRA-p.34).
193p_250-T-94-p.18-1.19 (FRA-p.19-1.6-9).
194 p_250-T-103-p.33 (FRA-p.32).

195 p_250-T-94-p.7 (FRA-p.7).

19 p_250-T-94-p.42 (FRA-p.44).

197 p_250-T-94-p.39 (FRA-p.40).

198 p_250-T-103-p.53 (FRA-p.51).
19p_250-T-103-p.53 (FRA-p.51).

20 p_250-T-94-p.43 (FRA-pp.44-45).
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139.He said that Nyunye was one of the main commarnulesent at the Bogoro attack and

was P-250's own commander at Zumbe.

Q. And Lone Nyunye, what was he doing?

A. There was the entry through the main road framto. It was through that road that he
entered, but they used the same route with Babethuse at one point they met up together and
entered together into the centre of Bogoro and rtighto the Bogoro canf!

140.Yet in his statement 16th of June, 2007 /1013-06@8Xaid:

Nyunye was not present at that time. He had beehilgted from taking part in that attack. He
had been prohibited by the Kodza - witch doctors. whs not the only one who had been
prohibited from fighting, but | remember him because had an important position. To my
knowledge, he was the only one occupying an impbgasition to have been so prohibiféd.

141.The witness claimed he saw Katanga and NgudjoBadgoro sitting under the mango

trees just minutes after the end of the attack.

A. At the entrance to the Bogoro Institute, there some mango trees. And they were seated
under the mango trees just right of the road, lpeside the road, beside the place where there
had been Ugandan troops, beside the Bogoro Irestitut

142.And indeed there are mango trees there, almosingptiut mango trees, and that would
be known to P-250 who had lived in Bogoro mostisflifie. He said he remained in Bogoro

for two days — in his interview for five dag%'

Events prior to the Bogoro attack

143. An important part of his evidence, and an insigio his reliability, is the witness'’s

account of events before the Bogoro and the Maatlazk, both accounts being significantly
different to his interview. In evidence P-250 stidre was no visit by FRPI/Walendu Bindi
commanders to Zumbe prior to the attack on Boglorgarticular Germain Katanga did not

come and he confirmed that in cross-examination;

A. Before attacking Bogoro, he did not know anythilgpw@ Zumbe. He did not know the
road leading to Zumb@&®

144 .But before coming to those events before Bogorthéurit is worth recalling what he

said about Mandr®®®
Q. Who planned that attack?

A. It was the same person who planned the attadkogoro. [...] It was the commander
operator in the FNI called Major Bahati.

201 p_250-T-103-p.42 (FRA-p.41).

202p_250-T-103-p.43 (FRA-p.42).

203 p_250-T-94-p.41 (FRA-p.53).

204 p_250-T-103-p.59 (FRA-p.57).

205 p_250-T-103-p.65 (FRA-p.68).

2% See P-250-T-98-p.54 onwards (FRA-p.54 onward)5@-P-99-pp.36-39 (FRA-pp.36-40) and P-250-T-103.
27 p_250-T-98-p.58 (FRA-p.59).
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145.His evidence is that Katanga came and stayed atbZuior several days before the
Mandro attack and participated in that attack fact led the attack. No other withess speaks

of German Katanga stayed with Ngudjolo at his hamkambutso or at all.

Q. So Germain Katanga went and slept in the hotistathieu Ngudjolo; is that correct?

A. Yes, it was there that he was received. There meaquestion of him spending the night in
the forest®

146.Mandro was attacked, according to P-250: “The s#aamthird day after the fall of
Bogoro, we attacked Mandré® In fact it was eight days later. Only Germain, agéRPI

commanders, participated at Mandro, accordingitowitness:

Q. Was Cobra Matata part of the attack on Mandro?

A. Cobra Matata did not go to Mandro.

Q. Did Yuda go to Mandro?

A. Yuda neither. He could not abandon an entiréectVite because of Mandro. If you want to
know whether Oudo was in Mandro, | will answer oivance that even Oudo was not there
either.

Q. What about Dark? Was he there?

A. I do not know. The president of the FRPI was sethpresent. His presence was enough. |
did not take into account the presence of otheeswds there with his guards amongst the
people who went to Mandfd’

147.The conflicting accounts as to what happened beogoro and Mandro are
extensively reviewed in the transcripts of his ewice and further demonstrate the
unreliability of this witnes3* In summary, he said in his interview in Decemb@®® that
prior to the Bogoro attack Germain Katanga and Yudme to Zumbe. They met with
Ngudijolo for the first time and attended paradelatTis obviously highly incriminating

evidence as to common plan and Katanga.

148.In his next interview, six months later, he chantfeat account explaining that he had
confused the events before the Bogoro attack Wighevvents preceding the Mandro att&@ék.

This explanation of it being all a confusion does fit, and for the following reasons.

149.Firstly, his first account is so intertwined witistaccount of the Bogoro attack that it
cannot be divorced from it. Secondly, he was diedis revised account that Yuda and others
were not present in the events prior to Mandrthéfy were not in Zumbe prior to the Mandro
attack, and not there prior to the Bogoro attatkegj how can he mention them at all in the
context of Bogoro? There is only one reasonablelagion in the submission of the defence.

He must have made it up. Thirdly, he also makesipeeference to Katanga and the others

208 p_250-T-98-p.56 (FRA-p.57).

209 p_250-T-99-p.38 (FRA-p.38).

210 p_250-T-103-p.65 (FRA-pp.62-63).

211 See P-250-T-103 at page 65 onward (FRA-p.62 onwamt particularly P-250-T-104-pp.11-18 (FRA-
pp.10-16).

412p_250-T-104-pp.20-21 (FRA-pp.18-19).
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being present at Ladile and then at Lagura wheitrdugs met for a pep talk and instructions
prior to descending to Kavelega. Yet he told us there were no meetings or parades prior to
the attack on Mandro, and no such parades at dithdite or Lagura. Indeed, there would

have been no need to go to either place as Masdnotihe opposite direction. There was only

a meeting at Ladile and then at Lagura, on hisesad, prior to the descent to Bogoro.

150.These then are not mistakes born of confusion ibuthe defence submission, plain
untruths. The specific references,_as taken froentténscript of the statemergad in court,

are:

Before the attack on Bogoro, correct me if I'm ak&in, apparently there was a parade. What
can you tell us about that?:

"During the parade an official brought togethertiaé soldiers and lined them up in rows, and
after they were chatting, the officers were chgtimongst themselves, and then they came to
give us the briefing about entering Bogoro. [...]

Q. So Mr. Bahati in the briefing -- so Mr. Bahaawg the briefing, the instructions in the
presence of the commanders, including Mathieu Nudadj "Mathieu was there, Germain
Katanga was there. "Yuda was there. Cobra Matagatiaexe too." 757: "So we were talking
about before the attack on Bogoro."

Response: "Mmm."

[...] Q. "Where did the parade occur and this brighh

A. "Well, the parade had begun in Ladile where BBbhda was." And the last parade, where
we were shown the techniques how to go in, thatimasigura because Lagura was on a hill
and you could go down from that hill directly irBmgoro."

Q. Yes, tell me the name of the commanders who mergent from the FNI and the FRPI.

A. "The names were .. "Bahati. Yuda." "GarimbaydDark." "Lone Nyunye." 875:
"Kpadhole." 866: "Oudo." 888: "They were the comihans who were present at that time."
Q. "And a few moments ago you mentioned that thweas Germain Katanga and Cobra
Matata as well, and Mathieu Ngudjolo was also pr&se

Your answer: "Those were the officers, the highkiiag people. The commanders that | just
mentioned, those were the commanders who wenthetéield.

"Q. But a few moments ago you mentioned Mathieudjigjo, Cobra Matata, and Germain
Katanga were there, and instructions were giveBdiyati."

"Yes, they were there but they were seated because..soldiers were taken to as far as
Lagura, where they had to get ready to move topth&tions. "So they had already met
because they had gone just to the level of thelease of Ngudjolo." : "And from there they
left to go to Ladile, where they had a meeting teeghe power or to entrust power or
authority to Bahati, to entrust authority to Bahati

[...]"So Germain Katanga went to Kambutso? 985:

"Yes, he arrived in Kambutso.

"And after he went to Ladile?

"Yes.

"Q. And from Ladile after that -- after that theyyrmoved to Lagura.

A. Lagura, yes.

"Q. That was how much time before the attack ondso®

"A. In two days.

"Q. ...so0 it was two days before the attack Germaataiga went the residence of Mathieu

Ngudijolo.
"A. Yes.
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[...] and at page 1025 you say: "We went out. Wetéego to the residence of Boba Boba in

Ladile, and there they chatted. They decided tokwethey consulted each other and they
granted authority to Bahati to direct the operatiddn the same day we left for Lagura and
Bahati had given this briefing and the officers evédrere. And we left at night and we left to

take up our position -- the positions.

"Q. And it was the next day, the next day, once lyad reached your positions, that was when
you attacked the village of Bogoro."

A. "Yes, it was in the morning®®

P-28,[REDACTED]

151. The Prosecution describes him in his closingfl{fi62) as a witness central to its case.
His evidence in court may be summarised as folldweswas brought up in [REDACTED],
but problems with the Bira people caused him tovdean 2001, together with his
[REDACTED] family, and settle in Bunia. Followinge fall of Lopondo he fled to Oicha. He
left Oicha for [REDACTED] and, on a visit to Avebaas abducted by [REDACTED] and
taken to the [REDACTED] camp at Bulandjabo from véhbe ran away to Aveba. At Aveba
he said he was appointed [REDACTED] and came tamlsame of the history, structure and
activities of the FRPI, and visited other FRPI camHe claimed to witness the visit of a
delegation from Zumbe to discuss Bogoro and a pa¢pgy meeting of FRPI commanders.
He said he was part of the FRPI militia that ateatlBBogoro and subsequently fought at
Mandro. He remained a member of the militia ungivias demobilised in 2005. Much of that

account is strongly disputed by the defence.

152.The generalities of much of his evidence are uresiatl. The defence accepts that the
witness lived for two years in Aveba and consedyembuld have learned something about
events. His ‘knowledge’ of camps and commanders tbave viewed in that context,
particularly as the structure developed largelyudigh 2003 to 2005. It is not disputed that
there were radios to link Aveba with Beni and, lat@th Zumbe. Nor is the presence of the
APC, or the supply of arms and weapons by air,udexp- (interestingly the witness makes no
mention of weapons being supplied, only ammunijioNor is it disputed that there was a
two-pronged attack against Bogoro, launched frondieon the one hand and Kagaba on the
other, with ‘Zumbe’ forces arriving later to supptine attack. But all this would have been
known to people living in Walendu Bindi, and pauterly in Aveba, and discussed. It was
local history becoming myth. He could use this infation to structure his story.

153.However, this witness does not present himself,intie presented by the prosecution,

as somebody merely recounting things he heard abeutlaims to have participated directly

23 p_250-T-104-pp.11-16 (FRA-pp.10-14).
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in the attack. Without that element of ‘particigati his evidence is not merely diminished
but, more to the point, untrue.

154.The defence challenges the principle ingredientdisfevidence— his abduction by
[REDACTED]; his being part of [REDACTED]; the visdf a delegation from Zumbe; his
account of the preparations for the attack on Bogord his participating in the attack; and

his account of the attack on Mandro.These areldmaents he made up.

155.Katanga said, of this witness that he did not kmdven he first arrived in Aveba and he
never formed part of [REDACTED}!

156.[REDACTED] (P-143), [REDACTED] (P-183), and [REDAED] (P-316) were his
intermediaries. The witness claims [REDACTED] [FBlL&Ild him to lie to the investigators
about his age and history, a matter which will scwalssed further below. The relevance of
particular intermediaries is discussed below. Thsoaiation by this witness with those
particular intermediaries, is a significant facteading, in the defence submission, to no
reliance being placed on him as an incriminatingness.

157.1t is not for the defence to demonstrate that Witsess’s evidence is untrue, it is for the
prosecution to satisfy the chamber, beyond a redderdoubt, that his account is both true
and reliable. Nor is it necessary for the defemcestablish a motive for his lying. He was at

pains to say he held no grudge, no sense of revaggjast Katanga:

‘it’'s not to take my revengé™® A. Up to now | could say Germain is a good perddém has
never done me any wrong. He’s someone upstandingyiopinion.?*®[...] | must say that
Germain is a brother of mine. He is a person | lavgreat deal. And furthermore, | feel
sorrow. It is difficult for me to answer these qlimss you are going to ask me. Tears are
coming to my eye§'’

158.The defence express some doubt as to the sincdrihose sentiments. An interesting

preliminary question to ask oneself, regardlesgioéther his evidence be true or untrue, is

‘why is he giving evidence against Germain Kataagall?’ On the one hand he said:

Mr. Presiding Judge. | wanted to ask you the follmvguestion: What is the ICC’s work?
What is the aim of this court? What motivates tbert? Because | do not know what the
objective of the ICC is. The only thing that | dodkv is that the International Criminal Court
does exist, but | don’t know what the objectivetd$.?*®

On the other hand;

214 D2-300-T-318-pp.44-45 (FRA-pp.38-39).
215p_28-T-216-p.69 (FRA-p.60).
216 p_28-T-222-p.53 (FRA-p.47).
27 p.28-T-219-p.28 (FRA-p.24).
218 p_28-T-220-p.26 (FRA-p.21).
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You see me here giving testimony. Now, listen ® tbasons that have prompted me to give

evidence. The first reason is that the Internati@raminal Court has for mandate judging or

trying those responsible for what happened in mynty. Well, | have accepted to give

evidence because | wish to help the Internatiomahi@al Court. May | add that | am not

against anybody whosoever. | came here to helplritegnational Criminal Court in its

faed 219

mission?
159.This witness argued strenuously for, and achieraldgation outside Africa. In order to
‘win’ international relocation he brought signifitapressure to bear upon the prosecutor to
bring the VWU to agree to the relocation. The higtof his demands and discussions with
VWU and the OTP is well documented and known tocth@mber?° The Chamber has seen
the record of meetings between the VWU and the ®Ténd the defence expressed its
concern at the way matters developed. It would apftet though VWU expressed the initial
view that international relocation was unnecessdhgt view changed leading to a
commitment to a full international relocation evsafore the withess had given evidence and
a post evidence risk assessment could be madehiBawritness international relocation was
condicio sine qua norhe full extent of the benefits provided to théness is not known to
the defence but is understood to be substantigeaely, and whatever the merits of his
situation, he has achieved a significant life-chagg@dvantage by giving evidence, and has
sought to extend that advantage to others in hislfaThat is, or may be, a sufficient motive
for him, and many others from a poverty strickeckggound, to give false evidence. He
disingenuously claimed that he did not know theisien had been made to relocate him ‘out
of Africa’.??> The defence submits that was untrue, he had pléinight for and won that

relocation, and he knew4t® It was a big prize to wif?

160.Part of his argument for international relocatiomdlved various stories, untrue in the
defence submission, concerning his situation in DR@ongst these was his claim that he
had been asked to ‘change sides’ by ‘the defemte’spoke of having been spoken to by a
Sage in his 28 October 2010 statemefft

Q. Paragraph 66: “People from the village have toédthat if it was necessary to buy me, they
would buy me, but they've never made any concregpgsition.”

29p_28-T-222-p.64 (FRA-p.57).

220 1CC-01/04-01/07-2305-Conf-tEN@ecision on the Report of the Victims and Witnesseis of 31 May
2010 regarding the situation of Witness 28

221 |CC-01/04-01/07-2528-Conf-Anx1, Minutes of the rieg with OTP, VWU, and DRC-OTP-WWWW-0028
222 p_28-T-222-pp.54-56 (FRA-pp.47-50).

223 p_28-T-222-pp.55-56: Ms. Maria-Luisa Martinod-Jaep told you, so she’s talking to you: That the VWU
was giving a guarantee that after his testimony would be relocated internationally. You said thati were
happy to hear this. All right? So why are you sitthere now suggesting that the first time yourdhehis was
from my lips this morning?

A. Did | sign that document? If this is the decisitaken by the lawyers, well, | think that I've juseard this
information for the first time from you. (FRA-p.49)

224p_28-T-222-p.53 (FRA-p.49).

?° DRC-OTP-1058-0110.
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Q [...] “This person who said that is an old sages Mbakama. He does not live in the village
as such. He used to live in the refugee camp oflidim Bunia, but | don’'t know where he lives
today.” Is that true? Did this man Mbakama call yoa make that -- and told you that if it was
necessary to buy you, they would buy you? Is thest?

A. | do confirm that that is the trutf®

[...] Paragraph 68: “I don't know Mbakama very welle is Ngiti and comes from the villages
of Aveba Bolo. | don’'t know his age. He's about th@&me age as the interpreter, and the
interpreter is about 50 years old. Mbakama muse teatamily, but | haven’t had any relation
with his family.”??" [...]
A. The person introduced himself. He said his naras Old Man Mbakama, and | asked him --
or Elder Mbakama. And | asked him which Mbakamal he gave me details. He gave me his
Z(.jclilrgsssallid -- he told me, “You are speaking todlieman, Mbakama.*®
161.The defence submits this account is untrue. Theage & Sage called Mbakama. The
defence submits he was called Alexis Mbakama atldeisame man that the witness claims
spoke to him. However, by the time the witnessnetatheir conversation took place, namely
in July or August 2010, Alexis Mbakama was in ngipon to do so having died in 2009. The
witness would not have known of that when he made'domplaint’ to VWU as he was
living in Kinshasa, cut off from the community indléndu Bindi. He may well have heard of
it by the time he gave his evidence. When showha@of Alexis Mbakama he said he was
not the Mbakama he was talking about, but he wablento provide any further details as to
the ‘Mbakama’ to whom he was referriffy. The defence submits that this is not a mere
coincidence of name, let alone status, but theasgrbeing caught out in a lie.
162.By the time he was introduced by [REDACTED] [P-356id [REDACTED] [P-183] to
the prosecutor the witness had already, to a gret@nt, burnt his bridges with the Ngiti
community as a result [REDACTED] in Aveba. It wasudficiently serious affair for him to
have been handed over [REDACTED] by the localstakdn to Bunia where he was placed
in custody for [REDACTEDf*°
163.This witness, like others, may have had little @ptof the nature of the proceedings, or
that a defence team would investigate his accoumtaing to court documents and witnesses
to contradict it. The prosecution investigationsgiee the very many hours of interview, did

not go behind his account and make basic inquatieait the witness’s history.

164.He admitted he gave false evidence. He said healat an intermediary’s request. The
defence submits that the extent of his false eid@oes further than he is prepared to admit.

226 p_28-T-222-pp.68-69 (FRA-p.61).

2271 p_28-T-222-p.70 (FRA-p.62).

28 p_28-T-223-p.57 (FRA-p.51).

229 p_28-T-222-pp.69-70.

230 See Bunia court documents DRC-D02-0001-0017/ EMI2-D0087/8/9 ; P-28-T-219-pp.2-4; P-28-T-220-
p.41.
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165.The witness presented himself to the Chamber ahila ‘soldier’, born [REDACTED],
and [REDACTED] at the time of Bogoro. The defenabmits that was a lie, doubtless said
to increase his value in the eyes of the invesiigat*

166.His true date of birth, in the defence submissien[REDACTED], making him
[REDACTED] at the time of Bogoro. The Prosecutices tadduced no further evidence in
support of his having been born in [REDACTED].

167.In court, when asked ‘how old are you?’ he woultl amswer at first and then hazarded
[REDACTED]. Had he been born in [REDACTED] he woutdve been [REDACTED].
Documents produced from tl#ole Primaireat [REDACTED] for 2000 bore a date of birth
of [REDACTED], as did the ‘Registre Matricule’ frothe Lycee in Buna. His electoral card,
obtained by the defence, has the date [REDACTEDé&t Tate, [REDACTED], is a common
feature in the various records.

168.0n his second day in cross-examination the witmekmteered to the Court that he had
reflected over the weekend on the subject and adedl that the dates on his electoral card

and on his demobilisation card were correct.

When | left, | remembered the date which was puhé&y the date which was on my card, my
demobilization card, at well as the date of binthnoy electoral card which had been made in
Aveba, and | confirm that | do know the dates eritbn those itenf$?[...] Yes. It was just to
offer a confirmation that the dates written on theards are real, and if he has any other idea
about that, | think that that’s his businéSs.
169.The electoral card is dated [REDACTED]. The denishflon card was never produced.
His Mandat d'arrét Provisoffé€ contains the following information: [REDACTED], boat
[REDACTED], with the correct names of both his fathand of his mothér> When
examined by the magistrate in Bunia for [REDACTEDE gave the date on oath -

[REDACTED], recorded in thprocés verbal®*°
170.While never conceding the [REDACTED] date, the w#s said;
[...] I reach the conclusion that you do have rebkalttue information that you have received

from a reliable sourc&’[...] You have an information source, a source édrimation which
is reliable, information about me, | suppé¥e.

231 p_28-T-220-p.23 (FRA-pp.19-20).
232p_28-T-220-p.15 (FRA-p.13).

233 p_28-T-220-p.15 (FRA-p.13).

234 EVD-D02-00089.

235 p_28-T-220-p.41 (FRA-p.36).

236 EVD-D02-00088.

237 p_28-T-220-p.16 (FRA-p.14).
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171.He had produced for his second interview two schiepbrts from Songolo school as
proof of his having been born in [REDACTED] — bhese were forged. When that was
pointed out to him the witness responded by askiagPresiding Judge the aim of the IEE.

He finally conceded that these two documents dse fdocuments, as he never attended the
Songolo Schodi?*°

172.The witness provided false and misleading namesnfhis first interview, in 2005, he

called himself [REDACTED]. It was only in his folrtmeeting with the prosecution, in 2007,
that he provided his correct name - [REDACTED)]. Heéence submits he only provided his
correct name then because he had no choice, dsrtjexl school records he produced had

been drafted with his correct nanfé.

173.He gave a false name for his father - [REDACTEDJéas only a few weeks before he
gave evidence that he provided the correct nanREDACTED]#*

174 .He told investigators that his mother, to whom heegthe name of [REDACTED], had
been murdered by the Hema — but then said she exd liy ‘our combatants’.

175.He provided the investigators with the names of eatensive family : ‘I have
[REDACTED].” However, he conceded in evidence: dncconfirm that these are not the
names of my brothers and sistéfS.He had made up all the names.

176.In his original account he makes no mention oflivin Bunia in 2001-2, presumably to
evade questions that may have provoked the inastr to inquire about the family with
whom he was then living — two of whom later cameda$ence witnesses to rebut the
witness’s account. Similarly, he omitted being iani& when Lopondo fell, falsely stating
that he was in his first year secondary in [REDAOTEhaving fled there with his mother
and father. He admitted all that was untAfé.

177.The defence sought to clarify his movements leadipgo February 200%> He left
[REDACTED] in about November 2001 and lived withathfamily in Bunia. There, he
completed his second year secondary [REDACTED]lefteBunia with [REDACTED] a few
days after the fall of Lopondo, in early August 200ogether they made their way to
Komanda. He then made his way to Oicha. That msiclgieed.

178.Thereafter, the defence submits, his account begonteeasingly vague as he tried to
make a false history fit the facts. The accounvigied by [REDACTED] and [REDACTED]

239p_28-T-220-p.25 (FRA-p.21).
240p_28-T-220-p.27 (FRA-p.24).
241 p_28-T-219-pp.56-63 (FRA-pp.49-53).
242p_28-T-219-pp.65-68 (FRA-pp.59-61).
243p_28-T-219-p.69 (FRA-p.62).
244 p_28-T-220-pp.78-80 (FRA-pp.68-70).
245p_28-T-219-pp.34-50 (FRA-pp.30-44).
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of these events will be discussed below, but esdnit is that the witness did not leave
Oicha until the end of January or beginning of kaby 2003.

179.The witness said it was ‘impossible’ to say howgdw was in Oicha. He claims to have
gone to [REDACTED], but the very next day had &efto [REDACTED] following a UPC
attack. It was unclear how long he remained at [REDED] — he said ‘approximately two

months... at most two month&*

180. He claims that when visiting Aveba to reclaim akebihe was abducted by
[REDACTED] and taken to [REDACTED] camp at Bularalja He was vague as to when
that happened, how long the journey took, how loagpent there, and other detaffs.

| have no specific answer. However, | can tell yioat | didn’t stay there for a long time in
that camp. | stayed there for between one and tvesks**® [...] | did not spend long at

Bulandjabo, then | fled. [...] | did not spend musthere. What | know is that the training
took [five to six daysf*

This in contrast to his account to the investigatavhere he said he was there for ‘some
1250

months’
181.In his account to the investigators he claimedtthiming took place, not at Bulandjabo,

but at Codeza:

‘The training of new recruits was always in a \gkacalled Codeza, which is two hours’
march from Bulandjabd™*

He denied having said this and said training wasedo the camp.

Q. So how far was the training from the camp? Tlaegwhere you trained, from the camp,
how far was that?
A. | would say the two places were close to ondlarolt was inside the camips-
182 .His original, detailed account of his abduction wvdiféerent. In the investigator’s first
note concerning their meeting on™Becember, 2005 the witness claimed to have betrein

first year secondary at Aveba when;

‘[...] he had been conscripted by force. He was anviay from school to home with four
other boys when they were kidnapped by FRPI [REDBEDJand his escort waiting for them

246 p_28-T-219-p.50 (FRA-p.44).

247 p_28-T-216-pp.62-68 (FRA-pp.54-59).
248 p_28-T-216-p.64 (FRA-p.56).
249p_28-T-219-pp.51-52 (FRA-p.46).

250 p_28-T-220-p.71 (FRA-p.62).

251 p_28-T-220-p.69 (FRA-p.61).
#2p_28-T-219-p.52 (FRA-p.46).
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to leave school. They were 36 persons in totalth@ir way, they stopped at different schools
to kidnap more childrerf>

183.Second investigators record- 29th of January, 2006:

‘When he was in secondary school, armed men woaldecto torture him and his fellow
students on the road by detaining and beating thenight, these armed men would prevent
him from sleeping as they came to him and his aglles to encourage them to join their
armed movement>*

Interview, April 23/24/25/26 2006; as in the tramst

Because of the war, | had to leafREDACTED] for Aveba, where | continued my
secondary studies at the Institute of Aveba. ..aihe to pass the second year of secondary
when | was abducted by FRPI milif&. [...] One day after school, about 1300 hours, as |
was going home with my friends, a group of about FBPI militia, [REDACTED],
surrounded us and began to hit us Wihbets [...] My three comrades tried to escape but
were caught. | didn't try to escape, as they beatnd | was scaréd’

At the time, | was between 10 and 11, and my tlfiieads were about my agef[...] | was
trained with my three friends for about five daysHKisoro or one of his subalterns, whose
name | forgef™®

He was asked in evidence,

‘Q. Let me ask this question again: Were you wlitfe¢ comrades?
A. | no longer recalf>®

In his second long interview, in February 2007 elaborated:

14. | was abducted by the FRPI as | said in my fitatement. It was the same time as three
friends from school called Douani, Matshi Matatiad Kadiro Warasi®®
184.These things were not said casually but were toeuymt of fifty hours of interview,
with the record read back and confirmed and theesi attesting to the truth of the contents
on his ‘honour and conscience’ for use in courcpaaings'in October 2010, shortly before
giving evidence, he changed his story and said ttiethis account of being at school in

Aveba, and being abducted with three companions,umerue®®?

253 p_28-T-220-p.55 (FRA-p.48).

24 p_28-T-220-p.58 (FRA-p.51).

25 For the French version, see the original DRC-OTB580110/para.14; P-28-T-220-p.62 (FRA-p.54).
26 DRC-OTP-0155-0110; P-28-T-220-pp.63-64 (FRA-ppsE)-

%" DRC-OTP-0155-0110-para.27 ; P-28-T-220-p.65 (FR¥EP-57).

28 DRC-OTP-0155-0110; P-28-T-220-p.68 (FRA-p.60).

29 DRC-OTP-0155-0110; P-28-T-220-p.65 (FRA-p.57).

20 DRC-OTP-0171-1830 ; P-28-T-220-p.80 (FRA-p.70).
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A. | never attended school in that village. | havever set foot in that village. Hence,
everything related to my schooling during that péyias you told you, is incorrect. That is
false informatiorf®®

As for the three companions he named in his story:

A. 1 think | have already told you that | was gigimformation provided by somebody else. It
was not my information. | have never seen thesdvitgals. | had never seen these
individuals. And | would like to continue by sayirthbat all information related to my
schooling, whether we are talking about classmateschoolmates, well, 1 would like to tell
you that all such information is untréf@.
185.By the time he changed his story in October 2010miag well have learnt that the
defence were making inquiries. He gave evidenc&davember 2010 and was the"22
prosecution witness to be called. There was soramrlyi of contact with others and the
proceedings were accessible to view. The witnesd ba had been following ICC
proceedings on television, though not this casee-Lubanga cas®> Unable to sustain the
story of an abduction from school, the ‘bike’ sttwgcame the basis of his new account of the

abduction.

186.The witness blamed [REDACTED] [Intermediary 183Jham he confirmed was an

intermediary between himself and the Prosectffibfgr getting him to lie:

“I am not the one who made it up. | am not the perasho invented all of this. It was an
account that | was told to relate. [...] | did moake up anything in this whole story. [...] | can
on any day say and confirm that | am not the one miade up this story"®”
187.1t is understood that [REDACTED] [P-183] denies iagkthe witness to lie. The
Prosecution chose not to call [REDACTED] [P-183]darify the position. In July 2009
witness P-28 was seen by the prosecution to digmsssble influence by intermediaries. This
was presumably sparked by intermediary problemthénLubanga case. The withess was
emphatic nobody had influenced him or told himi&’® However, in evidence he said he

was told to tell the false story and:

If you tell them that, that's fine. They’'ll take ypoyou'll live well, you'll go to school, your
name won't be disclosed, and no one will hearybatcollaborated>

263 p_28-T-220-p.59 (FRA-p.51).

264 p_28-T-220-pp.80-81 (FRA-p.70).
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He said that while he admitted that the school @we was untrue, he had not made up any
other matters. The defence submits that he has mad#her matters, as is clear from his

evidence.

188.Nyankunde was attacked on Septembr2602, and that date has been used to help
anchor a witness’s account. In paragraph 12 oRdB7 statement he stated that he was at
Aveba and witnessed those who left to go and ppatie at Nyakunde:

| learnt the details of the first attack at Nyan#tarwhen | was at Aveba and was waiting to
start the academic year. | saw many combatant® |éaeba to repulse the UPC who had
made an offensive against Singo. Among them wenar@anders Besto, Benjamin, Abala,
Move, and Doppel, commander of Germain Katangasores| recognised these Nagiti

fighters, because in Aveba village, they were kndigures®”®

189.His evidence changed as to his witnessing the ctantsaleave for Nyankunde:

As | said on my first day of testimony here, thiathat point in time | was not in Aveba, and |
said to you that | had never been to school in A7&Y...]

A. | have already said that this is a statementciwidoes not reflect the truth. | say this
because at that time | was never attending schodlveba. May | add that | have never
attended school in AveB&,

The defence case, supported by evidence, is tisalvitness was at Oicha in early September
at the time of the Nyakunde attack, and the wittk@sv that to be the case. Yet he is willing
to implicate others with the pretended authorityaof eye-witness. Later, in response to
questions from counsel for Mr Ngudjolo based onwiteess’s account to investigators in his

earlier statements in his evidence he was asked;

Q. Mr. Witness, you participated in the Nyankund#lb; is that correct?

A. What Nyankunde battle are you referring to?

Q. Did you ever participate in any battle in Nyan#a?

A. | know that we went and participated in a battle

Q. In what year?

A. I no longer recall, but | would tell you thatwias one of the last battles, but it was not the
very last battle.

Q. Thank you, Mr. Witness. Now, this battle, theyast battle, was it before or after the
battle of Singo?

A. | have no clarification to give on that. | cansé@uate it before or aftéf*

There has been no evidence of a battle at Nyanktimatewould explain his reply. The
witness stated that he did not participate in aatyiédafter Mandrg’

2’0 For the French version, see the original DRC-OTR101830.
21 p.28-T-222-p.52 (FRA-p.46).

212p_28-T-220-p.56 (FRA-pp.48-49).
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271 p.28-T-222-p.50 (FRA-pp.44-45).

No. ICC-01/04-01/07 53/359 29 June 2012



ICC-01/04-01/07-3266-Corr2-Red 02-07-2012 54/359 CB T

190.Taking up his story from when he says he fled [REIT&AD] camp, he says he went to
Aveba. The witness was unable to specify when,gawd conflicting indications of when it
might have been. The defence case is that he drimvéveba with [REDACTED] end of
January / February 2003. In his 2006 interviewageaph 34, he said:

| decided to go to the camp at Aveba where the regider of the FRPI, Germain Katanga,
was based. At the time, he was alreadyrried tfREDACTED] Denise’”®

191.In his evidence that changed to:

Katanga and Denise got marriedhen | was already in AvebfiREDACTED)], but at the
time they were fiancééé®

They got married when | was already th§REDACTED].*”’

192.The significance, aside from the clear change obuat, is that there is evidence that
their marriage took place in November 2002. Theeded case is that P-28 did not arrive in
Aveba until late January or early February.

193.In the same interview he said, at paragraph 3%rt@a Katanga lived at the camp with
Denise in a straw hous&® In his evidence that changes to ‘they live in timme of
Katanga’s father®® The defence case is that this witness [REDACTHDhis own account
he goes directly to Katanga: 2006 Statement - pap&g36: “When | arrived at Aveba camp,
| went directly to the commander Germain Katandadsne and | stayed with him as a

» 280

soldier”:

194 .He first made mention of [REDACTED]in his evidenaad only to a limited extent:

A. When | arrived in Aveba, if | recall correctly,.] my first days were spent in the residence
of the person, and his name, | think, is on thi. lit was at[REDACTED]. In
[REDACTED] place. | spent one or two days at that house, ltheamt to the camf>* [...]

A. | clarified that | spent one or two days thdrspent two days at number 11's place. That is
[REDACTED].?®[...] A. It was[REDACTED)] place, and | was used to visiting thé&fe.

195.The defence submits that the defence witnessesdaawa clear and consistent account
of the witness living with [REDACTED] for a substaat time 234

2> DRC-OTP-0155-0106 ; P-28-T-220-p.74 (FRA-p.62).
270 p_28-T-220-p.73 (FRA-p.64).
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196.The witness said he was [REDACTED] — “I would adttwithin a given period,
[REDACTED].”®®** He said [REDACTED]. There are photographs of Kgsanwith
bodyguards, in Bunia and elsewhere, [REDACTE]There is no corroboration of that
elsewhere in the evidence. Witness 219 makes ntiandREDACTED]:

A. Yes, there were close bodyguards but there k@ guards who guarded his house. As
regards the bodyguards as such, there was AntedodeMamale. Those were his two
bodyguards. As regards the others who guardedduise) there was the Garimbaya team and
other soldierg®

197.The witness said, rather grandiloquently:

A. First and foremost, | was a soldier, which mehat | was ready to fight at any time. | was
permanently at the read A. [...] as combatants we were ready to go and fighfight for
our cause, to fight for our country. We were comtestdy at any moment in time. At any
moment, we were ready. And whenever we receivadrals when we heard that one of our
villages came under attack, we would go and fig¥e would go and fight with a view to
saving our village...... We were ready at any time, \Wkeit be in the morning, at night-time.
We were combat read§’

198.But what battles were these? He said he did ndicjgate in any battle after Mandro.

He claimed to have patrticipated in a battle of 8irgut when was that?

Q. And when did you first get an SMG or any othetoanatic weapon?

A. At the battle of Singo.

Q. And when was the battle of Singo?

A. | am not in a position to tell you when, bubitcurred whilst | was in Aveba. We went as
reinforcement to the battle of Singo.

Q. And how long had you been in Aveba before yountwadong to be a reinforcement at
Singo?

A. | cannot recall. | no longer remembét.

199.The only reference he made in evidence to Singo [R&EDACTED]. By his own
account he was not a combatant at the time, maaeemtion of participating in a battle, but
[REDACTED]. What other opportunity was there totmapate in a battle at Singo?

200.He spoke of there being battles ‘two or three tirmeseek’? But he gave no details

and there is no evidence to support his accounthBytime the defence submits he became
associated with the militia through [REDACTED], late 2003, there was no fighting in

285p_28-T-216-p.76 (FRA-p.66).

28 EyD-OTP-00096; see also EVD-D02-00228.
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Walendu Bindi. In any event he himself said he was$ involved in any fighting after

Mandro.

201.How did he come to be [REDACTED]:

[REDACTED] 2%

202.But in his 2006 interview he said; paragraph 36;

“There came a time [...] the assistant of Germain akigh, called Adolphe [...]
[REDACTED].”*%
203.He argued that this was an error - ‘I think ther@’problem with the name. Instead of

Garimbaya, the name Adolphe appeat$And who was Adolphe? In evidence he said:

A. What | can tell you about Adolphe is that he \@dew-ranking soldier.

Q. [...] Indeed, | agree with you, and he arrivedaode the end of 2003; is that right?

A. 1 do not know. | am not in a position to tellyevhen, but | know that Adolphe left the
village to go for training, and then he returnedMt@ba. However, | cannot tell you when he
returned, that is, which year he returi&d.

204.As a ‘low ranking soldier’ Adolphe would not [REDAED]. Yet in his interview, he
gives Adolphe an importance that conflicts wittstdescription:

Paragraph 42: “In peacetime my daily work was tougeearly, at 5.00, and make a footing of
the village. Afterwards, on returning to camp, Coamter Adolphe or his subalternes Move
or Akenda gave us different tasks to do for the d&y

Paragraph 45: “The battalion based at Aveba wasreorded by Adolphe®’

Paragraph 68: “When we were all in the centre efdamp, Germain Katanga said just that
‘one goes to war to die or win the battle.’ At tsgle, Germain Katanga always had
Commander Adolphe®®

Adolphe, in his interviews, is a senior commanaehnis account of Bogoro.

205.The witness said that among his own special dwtias that of arresting people for

witchcraft and the penalty was having their thraats

Q. Can you remember the name of anyone that yestad or helped arrest and was killed?

A. With respect to the name of a particular indi] | cannot provide you with that

information?*®
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29 p_28-T-221-pp.54-55 (FRA-p.47).

2% For the French version, see the original DRC-OTB530106, para. 42.
27 DRC-OTP-0155-0106 ; P-28-T-221-p.56 (FRA-p.48).

2% DRC-OTP-0155-0106 ; P-28-T-221-p.56 (FRA-p.48).
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206.His evidence concerning the preparations for thackton Bogoro presents, in the
defence submission, an insurmountable obstaclagavitness being viewed as credible. That
evidence is part of his core account and the diffeversions are irreconcilable.

207 .His evidence to the Chamber has the following Heynents: a delegation from Zumbe;
a separate meeting by FRPI commanders in Avebapavmsed combatants moving to

Kagaba to make preparations for the attack pridihécattack itself.

208.His first interview extended over four days, lasteenty hours, with a final review and
attestatiorr*® That original, lengthy account had none of thosg klements but instead a
different, personally observed, history. The retevaart of the transcript is to be found at T-
221, pages 64 to 80, and T-222 pages 12 to 48hmiwvparts are reproduced below:

Paragraph 81: Due to the UPC attacks from Bogorothen Ngiti villages, the FRPI
commanders decided it was best to neutralise thé fdirce based at Bogoro, and on the
initiative of Commander Matata Cobra, they met aviBo plan a final and common attack on
Bogoro. All the commanders were at the meetingladm phe attack. They included Germain
Katanga that | accompanied to BEDACTED]. Even though | did not take part in the
meeting, | can tell you who did. Matata, Yuda, BaByndrozo, Anguluma, Oudo, and
Mbafele. [...]

Paragraph 82: During this meeting at BREDACTED]. Nevertheless, following the
meeting, the order came to group all the FRPI tsaatpKagaba, where there was already the
largest concentration of FRPI troops. All the comders returned from Bavi to their camps
to assemble their troops for Kagaba for that exgenks for Germain Katanga, he stayed at
Bavi with Cobra. He sent his deputy Adolfe [...] WwiDeputy Move to Aveba to go down
with the groups as agreed. Germain Katanga andaCilatata went directly from Bavi to
Kagaba to join up with the assembled FRPI troopgeth...]

Paragraph 83: As agreed, about 1900, the FRPIdrobldagaba and those of Geti and Aveba
assembled at Kagaba. [...] About 2200, CommandeaYaddressed the assembled troops and
recalled how the UPC soldiers had made us suffesdolong, but they were about to be
vanquished, that we were going to exterminate thenpillage their goods and burn their
houses, and finally to set ourselves up in thec@l And as | tell you later in my interview,
that is just what happened at Bogoro. Then Matatlar& also addressed the troops, raising
our morale in the same terms. Nevertheless, Geridatanga did not address the troops,
because he was already drunk and waiting jusiteeléo the front.

Paragraph 84: [...] 2300, in full darkness we begamalk towards Bogoro.

Paragraph 85: [...] About 0400 the troops that ledigba of which | was part arrived near
Bogoro village. We took position and waited for dafie attack began at 0500.

209.This account was provided in 2006 when the eveotdavbe clearer in his recollection.

The witness sought to explain this different ace®aying;

29p_28-T-221-p.58 (FRA-p.50).
30 For the French version, see the original DRC-OTB530120, paras 81, 82, 83, 84, 85.
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A. No problem. | think that it was noted down th&iad stated this, and that is true, but when

it comes to the Bavi meeting, this was quite aedi#ht meeting. It was not the final planning

meeting before the attack. It is tfREDACTED] to Bavi.**

[...] As | have already said, there was indeed a imgeh Bavi, but it wasn't the very last

meeting prior to the battle. These were preparal@gussiond?
210.But there is a problem. Firstly, he says the megtiiok place at Bavi. The meeting was
in order ‘to plan a final and common attack on BagoThere is no such meeting at Bavi in
his evidence and he makes no mention of any meetisgwhere. Bavi is a significant
distance from Aveba. Secondly, it is plain thastls the prelude to the Bogoro attack. He
says the commanders left Bavi to get their respedtoops assembled at Kagaba ‘that night'.
The meeting is inextricably linked to the Bogordaek. Thirdly, he makes it clear that
Katanga did not leave Bavi but remained togethéh Wiobra and they went directly from
Bavi to Kagaba. In place of Katanga going to Aveldolphe goes in order to take the troops
from there to Kagaba. Fourthly, the witness accangsaKatanga to Bavi, [REDACTED],

and names the commanders that attended the Batingnee

211.This account is not a momentary confusion of memouy a completely different
account. There is no mention of the key featuresi®opresent evidence — no mention of any
similar meeting in Aveba; no delegation from Zumbe,marching down, over two days, to
Kagaba. Bavi is several hours march from AvebanGthere is not something you are likely

to be confused about.

212.When he changes his story ten months later, dutiegsecond interview with the

Prosecution in February 2007, he says:

Paragraph 36: | have some details to add to myad®®n signed 27th of April, 2006, on the
subject of the Bogoro attack. I'm wrong when | cate that before the attack the meeting of
FRPI commanders took place at Bavi. The meeting fglace at Aveba, in the home of
Germain Katanga’s fathé®’

He is not saying here that he is mixing it up vdtime other meeting— if that were possible —

he is substituting the place. It does not work beeahe original account is directly related to

Kagaba, for example, by reference to Katanga hawairggp directly to Kagaba from Bavi etc.

Q. [...] Even if you'd confused it with a meeting/teba, how do you get Germain Katanga
doing this cross-country journey from Bavi to KagatWhy is that part of the story?

A. Let me tell you the following: | do not have aen source, a particular source that
provided me with that information. | explained etgethat | experienced. You cannot then ask
me where | got this information froffi’

301 p_28-T-221-p.66 (FRA-p.57).
302p_28-T-221-p.69 (FRA-p.60).
393 For the French version, see the original DRC-OTR10183, para. 36.
304p.28-T-221-p.77 (FRA-p.67).
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213.In evidence the witness now claims that there masher meeting and that he confused
the two. If there was a different and distinct nmegetat Bavi when would that have been and

how does it fit into his account?

Q. How long before the Bogoro attack do you sayetheas a meeting at Bavi? If there was a
meeting at Bavi.

A. Counsel, | have no further clarifications togiv

Q. Was it before or after the delegation came flmanrmbe?

A. | have no clarifications to give. These are d@gehat took place at that certain point in
time, and | do not have the chronology of thosents/en mind. [...]

Q. So you can't help us when the Bavi meeting tplaice, but was it days before the
attack on Bogoro or weeks before? Just help uasple

A. | regret to tell you that | am not in a posititinrecall thaf’®

214.And could he possibly have confused such a thingngthe story he presented and his
direct involvement in it, over several days of mitew? The context of what he said in his
account stands in the way of that kind of explamatAnd his explanation involves not only

having a distinct ‘Bavi meeting’ but also creatiag ‘Aveba’ meeting. He had not mentioned

that previously and where could it be fitted irhts account?

Q. You spoke on Wednesday of last week of this reépaneeting of the FRPI commanders
held in Aveba as a preliminary to the Bogoro attdckist want to ask you today, if having
perhaps reflected on it, can you tell us when thegting took place in relation to the attack on
Bogoro?

A. Counsel, | have already answered that. You lasked me many questions. You have asked
me when, and | told you that it occurred duringestain period. Please do not insist that |
should tell you when, because I risk giving yowsaswer which is not accurat®.

The Zumbe Delegation

215.He makes no mention of a delegation from Zumbeil hist February 2007 interview. It
is notably absent from his earlier, lengthy accounthis earlier account he spoke of a

spontaneous contribution by Zumbe:

Paragraph 87: “Lendu and FNI combatants positi@ietlimbe, who had also been victims of
attacks by the UPC from Bogoro, came under the camdhof Commander Kute to reinforce
us about 9.00 in the morning. They had heard tiegfin Bogoro, which was not far from
Zumbe.”

Paragraph 88: “This third attack on Bogoro was fitet time that the FRPI and the FNI
fought together against the common enemy, the WEG.not know why the FRPI had asked
them to help. | only know that they ditf”

It is strange to have omitted all reference todékegation if it was, as he later claims, within

his knowledge.

305p_28-T-221-pp.75-76 (FRA-pp.65-66).
306 p_28-T-222-p.45 (FRA-p.39).
3" DRC-OTP-0171-1828 ; P-28-T-221-p.79 (FRA-p.69).
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216.In his evidence he said:

Q. [...] did you know, in respect of this attaclgwhthe Zumbe combatants or the FNI were
going to take part in this attack? Did you have datails at that moment in time as to their
participation?

A. Yes, | did have that piece of information. Theeting had occurred previously in Aveba.
During the meeting, it was said that when Bogoron&aunder attack, we would attack
together with the Zumbe combatants or with the Edthbatant§®

Q. Now, there’s no mention of the -- any delegatiorgroup of soldiers coming from Zumbe
to Aveba in this first statement, but it appearfirst appears in your second statement, almost
a year later when you make your statement. ...Nollvask you again. In relation to the
Bogoro attack, when did that delegation arrive? Homg before Bogoro? Was it days, a
matter of weeks, or was it a month or so beforedBo®
A. | do not have an answer to give you. Yes, thgived, but | am not able to give you an
estimate, a time estimate. | can only confirm thay did arrive’®
217.Witness P-250 claimed his delegation was thera fmonth, a week and four days. That
is disputed by the defence but, if that had beernctse, why is witness 28 unable to provide

more detail? In his testimony the following day,daed;

A. | think that | have already answered this questi did so yesterday. | said that | had no
further details on that. | cannot say whether iswaafew days prior, but | know that it was a
few days before the attac¥. [...]

Q. [...] But let me ask you this: How long did thisogp of people remain in Aveba? A. |
don’t know, but | know that they didn’t stay a lotigne 3**

218.In witness P-28’s evidence to the Chamber he said:
“The delegation was led by a commander from Zurkti® name was Boba Bob&'?
Yet when he first mentioned the delegation he said:

“l am asked if | have heard of Commander Boba Badldgave never heard anyone of that
name.®"
219.He places Kute in that delegatitif,whereas witness 250 told us he was not part of it
and had remained in Zumbe.
220.The interview account conflicts with his evidence dther, significant ways. In his
evidence the witness says that Cobra was not graséfagaba as he had to lead his troops
into battle from Medhu as part of the two prongédck. In the interview he states that he

was at Kagaba:

308 p_28-T-218-p.18 (FRA-pp.15-16).
309p_28-T-221-p.80 (FRA-pp.69-70).
$10p_28-T-222-p.14 (FRA-p.12).
$11p_28-T-222-p.15 (FRA-p.13).
$12p_28-T-217-p.44-1.14 (FRA-p.38).
$13p_28-T -222-p.15 (FRA-p.13).
314p.28-T-223-p.67 (FRA-p.60).
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[...] Matata Cobra also addressed the troops, raisimgnorale in the same terris.
Asked about this discrepancy he said;

A Yes. | have confirmed that Cobra Matata was ndfagaba at the time of preparation for
the battle’'®
221 .Adolphe’s role in the interview account (returniogAveba to take charge of the troops)
is not that of the low ranking soldier descibed thg witness in his evidence referred to

above. When asked about this he took Adolphe otlteoécene all together:

A. | told you that Adolphe came later. To answetryquestion, at that particular point in
time, | was not aware that Adolphe was a commanidolphe was not a commander at that
particular point in timé*’

222.The witness has significantly different times asvtten they arrived in Kagaba:

A. [...] We didn't leave the day before the figlgifrom Aveba to Kagaba, but, rather, we left -
- we left two days before. I'll give you an exampléne fighting that was to be held on the
Thursday, we left on Tuesday afternoon, becauskadespent one night along the way during
the trip. The next day, in the morning, we entdfadaba, and we rested. And in Kagaba, that
is where we did all our preparatiofts.

223.In his earlier account the troops congregate atalaghe same day immediately after

the meeting in Bavi. He arrives in the evening, ‘mthe morning’;

First interview, paragraph 41: “The day before @tiack on Bogoro, | went to Kagaba. We
arrived at about 1700 at the canip’]...]
First interview, paragraph 83: “As agreed, about,3he FRPI troops of Kagaba and those of
Geti and Aveba assembled at Kagal$a.”
224 Witness 28 knows and refers to Witness 250, whores a source of information for
witness 28 when he allegedly came to Aveba withdékegation. They knew one another
from before the troubles and witness 28 spoke dadtimg witness 250 subsequently several
times -“| saw him frequently in the street [REDACDE*?' [REDACTED]. He was,
however, evasive on the issue, not recognizingihiné?? or his photograpf® and stating

that when he saw him [REDACTED]:

315p_28-T221-p.65 (FRA-p.56)

316p_28-T-221-p.79 (FRA-p.69).

317p.28-T-221-p.78 (FRA-p.68).

318 p_28-T-217-p.50 (FRA-p.44).

319 DRC-OTP-0155-0106 ; P-28-T-222-p.47 (FRA-p.42).

30 DRC-OTP-0155-0106 ; P-28-T-222-p.47: Q. [...] In ydisst interview at paragraph 83, you refer to, as
agreed, about 1900, everyone assembled in Kagabasay, that's in the context of that account, axdn’t
need to remind us of that (FRA-p.41).

$21p_28-T-222-p.36 (FRA-p.32).

322 p_28-T-222-p.18: His first name doesn’t ring a éth me. The second name, [REDACTED], doesn’grin
bell, and the third name doesn't ring a bell eitfERA-p.15).

323 p.28-T-222-p.19: Q. And may | say | understand ttis a photograph taken of this person about 2808
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A. 1 did not meet with him, but | remember thatitl dee him at some point in time, but |
avoided him. The first time that | met with him awd greeted one another, | met with people
from the protection unit and | said that | had seemeondREDACTED)], and | said that |
did not want to meet with that person. So | natifiee people from the protection uffit.

225.Witness 250 said that he had met the witness 2®RETED]:

A. I know him.

Q. When did you last see him?

A. I even saw hifREDACTED].

A. [REDACTED].

Q. Have you ever discussed your evidence with him?

A. Regarding my testimony, | would say that thisisneondREDACTED].**°

226.The Defence submits that, given their circumstaniteis likely that there was more
contact than they care to admit. They had both beercontact with intermediaries
[REDACTED].

227.[REDACTED] (D-161) said she knew the witness and hat heard from him since he
left, telling her he was ‘going to Kinshasa werde[BPACTED] had gone’ but over Christmas
and New Year [2010] [REDACTED] had returned to Bumaind gave [REDACTED] some
‘information’ about the witness, which suggests IR TED] was probably in contact with
him.

228.In the subject of the attack on Mandro he statatt th

A. On the occasion of the attack on Mandro, the IKlRRimanders present were Germain,
Muhito, Dark, and others whose names | would nadliie to provide you with. They were
numerous, very numerous.

Q. Are you able to provide us with the names offR€1 commanders who took part in the
attack on Mandro?

A. As | have just stated, there was Germain. Thexe Sipa. There was Muhito. There was
Dark, and other&?®

229. However, in the first interview, in April, 2006, amdro is discussed at length in
paragraphs 91, 92, 93, 94, 95, 96, and he madeention of Katanga at all.

Q. [...] and you say how it was a mixed group of FRRd FNI under command of Dark and
Kute, respectively. Nowhere in this account do yeention Germain Katanga [...]. Indeed,
you have earlier said how he’s gone back to Avdtsa Bogoro. And if we look at paragraph
96, you say: “After the conquest of Mandro, | reed to Aveba via Zumbe and Bogoro. Once
| got back to Aveba camp, | restarted my wiiREDACTED] up until the day he left for
Kinshasa.” So my question really is: Do you acdbpt in that account you didn’'t mention
Germain Katanga at all in relation to the attackandro?

2005, maybe end 2004. Do you recognise that perBonou recognise the person in that photographRd\.
(FRA-p.20).

$24p_28-T-222-p.37 (FRA-p.33).

325 p250-T-104-p.25 (FRA-p.22).

326 p_28-T-218-p.27 (FRA-p.24).
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A. If you read on these pages and you do see --yandsee that | have not mentioned

Germain Katanga, then that is because | did notiorehim3?’

230.It seems inconceivable that, if Katanga had plakedorominent role the witness alleges
in his present account of the Mandro attack, thatwitness should have omitted him entirely
from that earlier, detailed account. It is, of s®rthe defence case that Katanga was not
present at Mandro, and given the witness’s sigaificmission or difference of account, it is
submitted he cannot be relied upon to support Ketampresence.

231.Given the depth of inconsistency in this witnegs'stimony it would be a leap of faith

to put trust in what he says about Germain Katafdge Chamber is entitled to look for
consistency in the evidence. These are not mirsmreiancies, and have to be seen against

the assertion by the defence that witness 28 ipmwiding a true account.

T-240, Jonathan Dubatso Baguma aka Adoula (D-136)

232.Jonathan said he met the witness when he cametbaokeba and later [REDACTED]
before witness 28 left for Kinshasa, [REDACTED].

Judge COTTE: Do you know whether number 1 was almemf a militia, and we await your
answer.

A. No. Number 1 never spoke to me about being almeemf a militia group.

Q. Did number 1 ever speak of fighting or beingabatant?

A. No.

Q. Did number 1 ever speak of being at the baft®ogoro, for example?

A. No, he never spoke to me about that.

Q. Did anybody else ever mention to you that hetdjht at Bogoro or been a combatant?

A. No, neither.

Q. Did you ever see him carrying a weapon or weggainniform?

A. No. He was demobilised as an adult.

Q. when you say he was demobilised as an aduls tha¢ mean that he was a soldier? What
does his demobilisation in other words mean to you?

A. At that time the real militias gave weapons tugg people who were not militia men in
Aveba. So at the time he had been given a weapdnirfoto join, and it was at that time that
he was demobilised, the weapon for him to give GNGDER.

Q. do you know who gave him the weapon to give @GNEDER?

A. Yes, | do know. The name was Garimb&a.

T-257, Alain Mula Metu aka Pasteur, Ali (D-134)

233.Alain Mula Metu has known the witness — [REDACTEDHe gave details
[REDACTED)]. He described their movements in 200220He confirms the defence case
that P-28 left Bunia for Oicha and, essentiallynagned there until he left [REDACTED] for
Aveba in January 2003. Alain saw him [REDACTED]HBPACTED]. When Alain moved to

327 p_28-T-222-p.13 (FRA-p.11).
328 D2-136-T-240-pp.47-48 (FRA-pp.44-45).
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his brother’s house at the end of 2003 [REDACTH#H.said that at no time was P-28 in the
militia, and never claimed that he was, though & & close association [REDACTED], even
living at his camp, and through [REDACTED]. He alsaid that the problem over the bike
was rooted in an incident where P-28 was suspetftéhving taken [REDACTED]. Alain

was interviewed at length by the Prosecution in0201

T-260, Victor Rumbale Mbagyele aka ‘Pastor Vicki-501)

234.Pastor Vicky is [REDACTED]. He said that the witeesame [REDACTED] in 2003

having come from Oicha and stayed for about a year.

Q. During the time [REDACTED], was he ever in thi¢ita?
A. | object because he was a student.

[...] Q. Yes. So Jack was a student. To your knowdedigpose the question again - was he ever
in the militia?

A. For the time [REDACTED], he was never a memtdary militia 3%

T-268, [REDACTED] (D-161)

235. [REDACTED] [D-161] is not related to the witnes2fDACTED] but knows him well
and also knows witness 250, [REDACTED)]. She saalthlbught he was older than she. She
said that Garimbaya was [REDACTED]. He was liviREDACTED]. [REDACTED], he
was a student at [REDACTED] school, though she admdt provide a clear date when he

was there.

Q. Did he do anything else other than be a student?

A. No, I'm not aware of any other thing that he @aig apart from going to schot?.
Cross examined;

Q. But Louis himself, to your knowledge, was heilitilaiman? Was he a combatant?
A. Louis was not a combatarit:

236.As for being demobilised [REDACTED] Garimbaya shéals

WITNESS: [...] One of his friends who joined at tharmse time with him -- well, it's
Garimbaya who brought that person to the site mr&arimbaya brought several people to
the site.

Q who told you that? How did you come to know that?

A. They came to the site or they entered thevsitte Fabrice®*

A. [...] When they went to the site, they went tibge with Fabrice, [REDACTED]. And it is
Garimbaya who took Fabrice to the site becauseid&alwas a civilian. [...] | talked about
Fabrice Banga.

39 p_501-T-260-pp.17-18 (FRA-p.20).
330p.161-T-268-p.54 (FRA-p.48).
%31p.161-T-268-p.67 (FRA-p.60).
332p.161-T-269-p.55 (FRA-p.47).
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[...] A. Fabrice told me whilst we were in Bunisydahe was with him in Bunia when they
received the last sum of money. [Correction: Orytieere with him in Bunia when they
received the last sum of monéy’]

T-271, Jeannot Malivo Kagaba (D-129)

237 .Jeannot knew the witness [REDACTED)]. Jeannot adrineAveba in January 2003 and
P-28 was not yet there but arrived a month lateandot lived with many others,
[REDACTED], at Pastor Vicky's.

A. Up until that | left as far as | know none bktpeople | mentioned was a member of the
militia.

Q. Do you include Claude [REDACTED] in that or not?

A. When | say none of them, that includes him [REITED].***

238.In cross-examination he was asked how old P-28atvisat time and said:

Q. And | will repeat to make sure we are clearAkeba, 2003, while you were there, it

seemed to you that Claude [REDACTED] was betweeantid4 years old; correct?

A. Yes.
239.The defence do not accept that P-28 was '12-141,the evidence does not support that
opinion which appears in Jeannot’s written statapanafted by the defence and provided to
the prosecution. There was no ‘manipulation’ or pepsion of his opinion. P-28 was
[REDACTED] at the time, as P-28 himself previousitated on oath before the Bunia
magistrate in his PV EVD-D02-00088.

T-277, David Adirodu Achele (D-001)

240.David Adirodu stated that P-28 had not been imtH#ia.

Q. Do you know whether he was a militia at anyetion not?
A. No. He was never a militiamai.

T-285, Bonheur Mugangu Awenya (D-259)

241 .He stated that P-28 [REDACTED] was someone he kwelly and first came to know
him in early 2003 in Aveba. He went to the sameosthwas a little older, played football
and lived [REDACTED)]. He was certain that he hatdseen him in Aveba before 2003.

A. With regard to the first meeting, | can say wabrtainty that it was in 2003 because we
were students in the same school, and it was i8 2@ | saw him in that schotf

333 p.161-T-269-pp.55-56 (FRA-pp.47-48).
334 p_129-T-271-p.75 (FRA-p.67).
35p.1-T-277-p.17 (FRA-p.15).

336 p_259-T-285-p.61 (FRA-p.53).
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242.There was some discussion about the value of andefsummary of Bonheur’s
expected evidence which referred to P-28 arrivintdp@ end of 2002. Bonheur did not accept
that that reflected the facts. He had been clehisinvritten statement that it was 2003.

P-219, [REDACTED]

243.1t is not disputed that P-219 lived in Aveba focansiderable time and knows a lot
about the background events, the structures et@at\ghdisputed is his claim to have been
living in Aveba before May, 2003. His evidence aems prior to then, the defence submits,
is a mixture of things he gleaned from others dniigigs he made up, particularly his claim to

having been an eye witness at Bogoro.

244.0ne may ask, regardless of whether he is truthfabs, why did he choose to become a
witness? What motivated him can only be guessedcadat,least because the defence is
handicapped in investigating his motives by thest@ints of witness protection, though it

has been revealed that he has been relocated.mde¢ point this witness decided to be a
prosecution witness. Was that in pursuit of trutll pustice — or self-interest? If one concedes
the latter possible then there are no limits soraenay go to achieve such ends, including, if

necessary, false testimony.

245.1t is for the prosecution to prove that he is aivle and reliable witness. The defence
submits that in order to do so the prosecution radsiress, in a satisfactory manner, some
disturbing parts of his testimony — in particulas Bccount of visiting Bogoro in a day, and
his history of the preparatory meetings in Aveblae Tefence identifies those two areas, but
also other aspects of his evidence, as demongjraisnunreliability and untruthfulness. If he
cannot be relied upon as to those key elementssdtbry, then he should not be relied upon

at all as an incriminating witness.

246.The defence case is that this witness arrived iab&vin May 2003 and not, as he said,
in August 2002. With the fall of Lopondo in 2002 myaNgiti fled Bunia fearing UPC ethnic
attacks but [REDACTED] this witness had no objextreason to flee. He said he left his

‘wife and children®*’in Bunia.

247.David Adirodu Achele — D-001 - said: A. “After thiall of Lopondo and when

Nyankunde fell, | went to Zumbe, and | saw him iantbe. Later on, | saw him again in

Aveba.%

337 p.219-T-207-p.44 (FRA-p.46).
38 p_1-T-277-p.19 (FRA-p.17).
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248.0n May 12" 2003, after Bogoro, the UPC reinvested Bunia causit only the Ngiti
and Lendu to flee but other ethnic groups as vietluding some Hema. There was, as the
Chamber has heard, a flood of refugees that str@@meth to be welcomed and assisted in
Walendu Bindi by the Ngiti. The defence submitg thavas at this time that witness 219 first
fled to Aveba.

249.The only Prosecution witness to refer to him wamesds 28, who remembered him

being there but was unable to say whether he artieéore or after Bogord®

250.A number of defence witnesses spoke of witnessa?d@ng in May.
- Pierre Célestin Pichou Iribi Mbodina (D2-P-228):

| found him there. He had been there for quite dendince the leaders had left Bunia after the
12th of May attacR?°

- Alain Mula Metu (D2-P-134):

Q. Did you ever see him in Aveba? A. Yes, | saw hirAveba. Q. Where was he living?
A. Well, these were displaced people with whom wae fied from Bunia in 2003, and he
lived [REDACTED].**

Q. Do you know why he’d come to Aveba?

A. He was a displaced person who had gone to Asshdad.

Q. Do you know what had caused him to be displaced?

A.Thank you. Well, in fleeing Bunia, virtually ewdrody, all of the non-Hema felt that the
place that we could hope to be safe in was Avebdik8 so many other displaced people, he
took the route to Aveb¥?

Q. When you said virtually everyone fled, when west?

A. That was in May 200%?
- [REDACTED] (D2-P-161) said that she saw him [REDA£I] after Bogoro and not
before, and he came with others and stayed [REDAQ}T®/ithess 219 does not claim to
have stayed elsewhere at Aveba.

| had known Frank ever [REDACTED] [...] | saw FrainkAveba. This was after the battle of
Bogoro. It was when everybody fled Budfa.

Q. [...] how many months was it after the battleBafgoro that everybody fled Bunia and
when you saw Frank ? A. It was around three motiths.

JUDGE COTTE: [...] you said that Frank=[REDACTED] hbden seen, you had seen him
[...] in Aveba around three months after the attack Bogoro. Do you know where
Frank=[REDACTED] was living before the attack onggoo?

339 p.219-T-250-p.28 (FRA-p.26).

340 D2-228-T.250-p.28 (FRA-p.26).

%1 D2-134-T-257-p.56 (FRA-pp.50-51).
$2D2-134-T-257-p.57 (FRA-p.51).
#3D2-134-T-257-p.57 (FRA-pp.51-52).

%4 D2-161-T-268-p.32 (FRA-p.29).

315 D2-161-T-268-pp.34-35 (FRA-pp.30-31).
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A. Yes. Before the attack on Bogoro | know thatrfikeel REDACTED] was living in Bunia.
[...] When Frank=[REDACTED] arrived in Aveba, | waslso living in Aveba.
[..IJREDACTED].>*

- Germain Katanga Simba (D2-P-300):

Q. do you know when he came to Aveba? A. He fledi&uHe fled from Bunia like all those
who fled that area on the 12th of May, 2G6/3.

251.What is there in the evidence of witness P-219 tmald not have been gleaned or
imagined by someone arriving in Aveba only in M&p2? The defence submits that there is
nothing he could not have learnt after arrivingMay, or have made up. For example, the
defence largely accepts his listing of camps amdrnoanders inWalendu Bindi, but the camps
and the commanders he described were there upatihéidst 2005. Some of his details— such
as his naming the force at Aveba the ‘Leopard Batta or stating that there was a camp at
Medhu, are examples of his conflating facts. Thiemge do not accept his evidence is a
‘snapshot’ of how thing were on February"2ut rather how things came to develop in the
following months. The witness provided detailedyuh not necessarily accurate, accounts of
several events he did not witness, such as theenofdKandro, the subsequent selection of
Katanga as leader, the taking of fetish beforeldyatitc. There was a large amount of

background detail that would have been known, dised or the subject of rumour.

252 .Naturally, living in Aveba, he would have picked apood general knowledge of the
place - of the BCA, of its communication and radiosmp structures and organisation, the
FRPI and FNI etc. Similarly his placing of Katanga a paramount leader may reflect
Katanga’'s position later but not at the time of Bag Some of those matters will be visited in

the review of the charges.

253.The defence accepts that 219 was never a combttaogh later ‘demobilised’ for its
advantages. No prosecution or defence witness kasrided him as other than a non-

combatant, and that is the prosecution position. als

254.When he met the investigators he neverthelesstéwflais position stating that, after
members of his wife’s family had been killed, hedme an active combatant, though ‘only
fought against combatants and never took part jp.drimes*® In evidence he claimed that

was a misunderstanding. The defence suggestshinatestigators recorded him accurately

%46 D2-161-T-268-pp.36-38 (FRA-pp.-30-33).
%7 D2-300-T-318-p.45 (FRA-p.39).
38 p_219-T-207-p.33 (FRA-p.32).
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and that he was telling them what he thought wayddeal to them. Similarly, his claim to

them that he was an insider - ‘became adviseh®IFRP1.2*° He wanted to be a witness.

255.The defence does not accept that he had the Idvataess to the BCA camp he
claimed, at any time, and of course not in thewtisg period. Why should he? He was neither
Ngiti nor a combatant and at the time was merelykimg as an [REDACTED]. Access
appears to have been very limited for civiliansto-‘civilian could enter into the camp. At the

camp the person who gave permission was Germairagraph 167 of his statemérit.

256.0ver the contested period of August to March he $mywent to Beni four times. Given
the distance, and his need to stay there for aewtinht would add up to a couple of months of
absence, on his own account. He appeared to bmietpithat he was visiting all the other
camps in the same period. Which would not, on s account, leave him much time in

Aveba.

257.Yet he claimed that his ‘usual day’ was to get og@ go to the BCA camp:

A. In the morning | would go to the Aveba militactgmp because there was communications
at 11 o’clock, and then after that we would gotlte tnarket or to another place where we
could drink alcoholic beveragé¥.

[...] All my days, if 'm at Aveba, | spent in the . | left the camp only to sleéfs.

258.He spoke knowledgeably of the communication syst@hsadios, phonies, Kenwoods,
the ‘boulevard’,etc. — but all that existed in the months and yearsra®ogoro and, the
defence submits, only to a limited extent beforgg@o. He said his visits to the camp were
for ‘communications’. He said that the black Kenwqahonie was kept at the BCA.

Q. You mentioned Oudo Juliette Oscar. Where wasddi® set up, Witness?

A. His radio was set up in the camp, in the houkerer Germain Katanga lived.

[...] Q. Where were the munitions kept, Witness?

A. There was a house where the radio was keptratitht same house the ammunition was
kept.

Q. If | follow your previous answer, the house whére radio was was also where Germain
Katanga was living. So am | to believe that thiglso where the munitions were kept? A.
Yes, that is correct?

259.The defence case is that Katanga, prior to Bogarbjhst the one house -— his father’s
house, and only moved to the BCA in May. The rasas initially kept in the health centre

and only later moved to the BCA.That happenedd#éfence submits, after Bogoro and when
the militia was being better structured. He is &pegpof a state of affairs that existed after
Bogoro.

$9p.219-T-207-p.50 (FRA-p.52).
%0p.219-T-207-p.57 (FRA-p.60).
%1p.219-T-207-p.58 (FRA-p.60).
$52p_219-T-207-p.58 (FRA-p.60).
$3p.219-T-205-p.26 (FRA-p.25).
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260.The key area of his evidence is, of course, Boganal it is there that one finds greatest
cause for concern in his evidence. He was seenn@diewed at length in 2005/2007 and
2008, spending fifty hours in interview, and proiigc1100 pages of transcripts, reviewed
and approved by him, and later condensed into thiereent of December 2009. It follows
that references to his statement are referencasdounts made by him that have been the

subject of careful consideration over several years

Delivery of weapons

261.The witness says he was present when deliveries made by plane. Though referring
to the ‘plural’ he seemed to say, at one pointt klegasaw one plane arrive — that is to say one

plane making one delivery on one occasion.

Q. Well, I'm not asking you about MONUC planes. lasking you about planes that perhaps
were delivering munitions and the like that yokéal about. And I'll ask you one last time,
please, if you can bring yourself to answer thisggon, how many of those planes did you see
land yourself?

A. One, just one.

Q. And what date was that, do you recall?

A. I do not recall the date.

Q. And on that occasion - and I'm assuming it waamons or ammunition that was delivered-
to where was the ammunition taken at Aveba?

A. To Germain’s residencé’

262.He later reverted to the plural, but his ‘one plaameswer does, for the defence, seem
clear, particularly as it is related to ‘date’ eetsingular. In any event, he spoke of witnessing
the arrival of a plane/or planes belonging to tAer6ss’ company. In fact, at the relevant
time, the deliveries were made by ‘Mangomat’ ando&s only began making flights later —
after Bogoro. It is of course easy to be confudsmbianames but the significance here is that
if he was at Aveba after Bogoro he could indeedehseen ‘Across’ planes landing. The
defence submits that as he was not there beforerBdwge did not see ‘Mangomat’ planes

deliver — which he why he does not say they did.

Blaise Koka and colleagues

263.The significance of Blaise Koka and the other AFicers arriving at Aveba in the
ranking of notable events does not need emphasigihgy clearly were at Aveba, and
playing a key role. The prosecution did not dispiitat Koka was there, and P-28 make
specific reference to that. How then is it thaiWtas unaware of Blaise Koka’s existence?

Q. Did you ever meet someone called Blaise Koka?

A. 1 do not know him.

Q. Or Lieutenant Pip, P-i-p?

A. 1 did not know Lieutenant Pip.

Q. During your time in Aveba, you never even hezrtheir names; is that right?

$4p.219-T-208-p.29 (FRA-p.26).
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A. No.

Q. And the third of the trio is a name you have timered, | think, and that was someone
called Mutombo. Did you meet him?

A. No. | have never seen him, but | have heardmoff®

Q. Did you ever meet someone called Kasereka? [nd Pm asking you in the context of
Aveba at a time prior to the attack on Bogoro. Hes\also known as Mike 1V

A. | have never lived with him, and | did not semh

Q. Have you heard of him?

A. Yes, | have heard that name, Kasereka, ‘Mike V.

Q. And what did he do?

A. | don’t know anything about °

Q. Well, let me enlighten you. He [Mike 4] arriveahd was later joined by Blaise Koka,
Mutombo, and Lieutenant Bip. | said ‘Pip’ befor&sIBip, B-i-p. So there was a group of
them. You don’t know anything about that; is thight?

A. | knew that group, but I have never lived with i

Q. Now you say you do know that group. Maybe | migerstood you a moment ago. You
didn’t know them when | named them. You do knowt thi@up. Just tell us what you know
about them, pleasé’

264.The witness then went on to say that he had mesditimeem in his statement:

A. “I think that all of that is well written out imy statement. | said the following, | will say
what | know, but | cannot say anything on what Ind know anything about. If | say that |
heard talk about them and that | don’t have anth&rrclarification, what more do you want
me to say?

265.1t was then pointed out to him that, in fact, hel mat mentioned. He accepted that was

the case.

Q. So Blaise Koka, was he in Aveba? You told nmoment ago you didn’t know anything
about it, but 1you seem to know something. Was\heveba at all?

A. | cannot provide an answer. At the very begignintold you that the name Mutombo rings
a bell, and now you’re moving on to other detaitichi could mislead m&2

266.The defence asserts that the witness was not iaaé the time that Blaise Koka and
his colleagues were present. Had he been, then gigepurported degree of knowledge and
contacts, he would obviously have known about theohtheir significance. His not knowing

strongly supports the defence case that he waheu at the time.

Visit by Chef Manu?
267.There is no dispute that Chef Manu made a visiBagoro in December 2002. The

witness may have come to hear about that. Howéwsesays Chef Manu visited a week or

two before Bogoro.

A. It would be difficult for me to say it with angccuracy, but he came shortly before the

Bogoro attack; one or two weeks prior to the at@eiBogoro>

%55 p.219-T-208-pp.29-30 (FRA-pp.26-27).
%56 p_219-T-208-pp.31-32 (FRA-p.28).
%57p.219-T-208-p.32 (FRA-pp.28-29).

%8 p_219-T-208-p.33 (FRA-p.29).
$9p.219-T-209-p.75 (FRA-p.74).
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268.There is no evidence to support 219 that Manu edsiat that time. Interestingly,
whether 219 was in Aveba or not, he makes no memtidhe Boba Boba delegation visit as
alleged by witnesses P-28 and P-250. He says:

A. The Zumbe delegation that went to Aveba, wallever spoke about that delegatith.
And

Q. [...] paragraph 251 of the statement: “I do noveh&nowledge about soldiers or the
commanders at Zumbe participating in the meetimgs la&endu representatives coming chez
Ngiti to prepare the attack on Bogoro. | know bessalwas there.” Is that correct?

A. Yes®!

269.1t follows that the witness is not confusing visi@hef Manu’s visit was, according to
the evidence and as accepted by the Prosecutidovember/December 2002. According to
P-250 the ‘Boba Boba' delegation was there for ahmiive weeks and of a size and
composition that would surely not have gone uneatiby this witness? In any event,
whatever conclusion is reached regarding theseecéisp visits, the defence submits the
evidence of the witness supports the defence ctotethat he was not present at Aveba at

that time.

Planning meeting at Aveba before Bogoro?

270.This evidence is, the defence submits, one ofwleecentral aspects of his account, the
other being his visit to Bogoro and seeing the ‘owanders’ there. The witness’s account of
events immediately prior to the Bogoro attack isa# in transcript 250, at page 41 onward.
A crucial part of his account is that he says thees a meeting held on Sunday,23

February, at the BCA camp in Aveba, ‘to see howaiiti@ck would be organised’, attended by

officers:

All officers based in Aveba attended the meetinggaSMuhito; Bahati; Kachuaki; Safari;
John, the little brother of Germain [...] Germaif.
[...] After the meeting there was a paratfe.

271.As it was a market day, he did not attend the mgdbut learnt of it, and what was
discussed, from [REDACTED] who told him there was lde an attack on Bogoro the
following day. He was told that Katanga had per#igrtaken the radio to tell the people of
Bogoro there was to be an attack the following d&He saw the soldiers leave that evening

together with all the commanders, including Kataffga

272.He did not enter the BCA camp that day because;

%0p.219-T-208-p.43 (FRA-p.39).
%1p.219-T-208-p.43 (FRA-p.39).
%2p_219-T-205-p.44 (FRA-pp.43-44).
%3 p.219-T-205-p.44 (FRA-p.43).
%4 p_219-T-205-p.45 (FRA-p.45).
35p.219-T-205-p.50 (FRA-p.49).
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A. On that day | did not enter the camp and, moeeoit was a market day. It wasSanday.
When | left the market | went home, and it was @mh that | learnt about the holding of a
meeting to discuss about the attack on Bod%rp..]

A. | said that on Sundays | was not in Aveba. tensequently, | did not go to the BCA
because it was a market 4.

273.In any event, he says he was not in the camp ostinelay, yet elsewhere has said he

was:

Q. Can | just read from your paragraph 252 of ygiatement and ask you if you agree with it:
“I was at BCA when the message was passed to the Lendu at Zmntbe use of the phonie
that the attack was to take place on the 24th bfley’'s”. Is that right?

A. They were communicating. | am not saying thasab at the BCA on that d&$f

274 .He was referred to his statement, provided in Déean2009 and based upon many

hours of previous interviews:

Q. So I just want to read some parts of your statérim just December of last year. Paragraph
244 under the heading ‘The Bogoro attack. Planthiecattack.’

“l was present during the meeting that took placen Aveba during which the battle plans

for attacking Bogoro were discussed. It took place@n a Sunday, the day before the
attack”. What do you say about that?

A. Nothing.

Q. Let me go to paragraph 245,

“l am askedwho | saw and heardat the meeting [he names the commanders he claare
present].”®®

Paragraph 247:

“Germain said, ‘Now is the time to attack Bogoroe Wave the strength... we have all that is
necessary. We must attack Bogoro.” He explainedtita¢egy, et cetera.

Why were you telling Mr. Dutertre in December yoares there at the meeting and recounting
those events as things you saw and heard?

A. Let me make a few clarifications on this poilfes, | attended the meetings, and the
planning of the attack on Bogoro was not done dudne meeting only. You will notice that
there were several meetings held for several atfdmk | did not participate in the meeting on
the attack on Bogoro. | think | have already gietarifications on that point.

Q. Well, you've given a different story on that ppbiDRC-OTP-1030-0585, deposition 19th
of November, 2008, where at page 1 the investigatay:

“Now we want to talk about the attack on Bogoro.”

And you're asked: line 5: “Were you present in rmegd where the plans to attack Bogoro
were discussed?” And your answer is: “Oui, j'étais

And then at page 3, line 75, you're asked this:

“.....before this Sunday, had you heard it spokerugbar did you participate in meetings in
which they spoke about the attack on Bogoro befioie Sunday?” In other words, they're
saying, did you hear about the attack on Bogoralidryou participate in meetings about an
attack on Bogoro before this Sunday? And you sag,81: “Non. Non.?"°

[...]

A. As concerns the meeting held on the eve of tieclka on Bogoro, | was not present.
However, | attended other meetinigs.

%6 p_219-T-205-p.44 (FRA-p.44).
%7p.219-T-208-p.66 FRA-p.58).

%8 p_219-T-208-p.69 (FRA-p.62).
%9p.219-T-208-pp.62 (FRA-pp.55-56).
$70p_219-T-205-pp.63-64 (FRA-pp.55-56).
371p.219-T-208-p.65 (FRA-p.57).
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275.He was asked when those other meetings were heldlitHnot say and the defence
submits, was caught out. When could such meetiage taken place, given that he has said
he did not participate in meetings before the Syndad none on the Sunday? Asked in what
capacity he attended such meetings he said:

| was not invited to these meetings. What | meathé there might be a discussion on a
particular subject, and | would be present by séonm of coincidence and then would | hear
everything®"

In his deposition of 24th of February, 2007, DRCRa0175-0553, page 23, line 806, he said:
It was a certain Sunday, in the afternoon. | saldies passing byl. didn’'t know what was
happening. | saw so many soldiers passing by. | heard thesevgpeaking in the mother
language of the boy ‘X’ where | was staying, X wdrchatting with those soldiers who were
coming from the camp going out, and then they ansgvlim in the language that they were
going to attack Bogoro. And then they went -- dmehtthey went by. | didn’t catch what they
said, and then | called X. | asked him, “What didyt say?” And he told me they were going

to attack Bogoro. And then at that time Nyakundéd b#&ready fallen. They went in the
evening at about 4.00 pifi.

This image of him as someone who had no idea ¢ to attack, finding out about it only
when the soldiers pass him as they leave Aveba,significantly different to his other two

versions. It is a third version.

Walking to Bogoro and back.
The roundtrip to Bogoro is about 100 kilometresisithe equivalent of walking from The

Hague to Amsterdam and back. But with hills.

A. We left early in the morning and we took a shott We arrived in Bogoro about 8.30 to 9
o’clock in the morning”

A. Yes. | went there on foot.

A. | left in the morning.

Q. What time? What is it light, or were you walkiimgthe dark?

A. It was already daylight.

Q. Which is about 6.00 in the morning. And you euygot there at what time? Remind us
what time you got there, please.

A. | was not wearing a watch, but if | try to apyiroate, it must have been around 9.00

a.m3"®

276.The witness had [REDACTED]®

277.The witness provided the investigators with thelofsing estimate of distance;
paragraph 277, “From Bogoro to Kagaba is 12 kiloestand Aveba to Kagaba is 37
kilometers®’’- a total of 49 kilometres. The defence do not wispthat estimate and it is

$72p_219-T-208-p.68 (FRA-p.60).
$73p.219-T-208-p.70 (FRA-p.61).
374 p_219-T-205-p.55 (FRA-p.54).
$75p.219-T-208-p.76 (FRA-p.67).
$76p_219-T-208-p.77 (FRA-pp.67-68).
377 pP.219-T-208-p.72 (FRA-p.63).
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amply supported by other evider“®.The Prosecution attempted to have him reduce the
distance to 30km, which plainly is not the casee Téturn trip is a distance of 100 kilometers.
He said he took the short cut shown on EVD-D02-@)@vhich does not appear to be a
significant saving in distance or time. As puthe witness in court:

Q [...] Now, shortcut or not, | mean even if we wéoetake the most optimistic measure and
say 30 kilometres say, which | suggest is belowrdadity, but 30 kilometres, you say you left
in the light and you told us you reached Bogorbait past 8 in the morning — half past 8 to 9.
You got there in two and a half, or three hourghat rate. It gets light, doesn't it, at sort of 6
o’clock, 6 to 6.30, in Congo, in Ituri, at that #nof the year; is that right?

Well, let me put this to you. | suggest a reasamgjolod-- good average walking speed is about
five kilometres an hour, which would mean six hotasvalk 30 kilometres without stopping
and if you had left at 6 in the morning | suggest yould not have got there before midday.
And to walk back to Aveba, to get back in the lighdu’d have had to immediately turnaround
and walk back the 30 kilometres, and it may be rtiose 30 kilometres. You couldn’t doit.

He did not have anything to €&f.At 5 kilometers an hour it would take 20 hourstheiit a
break. He left in the light, and did not say he lgatk in the dark. The local terrain is hilly

and difficult as could be seen from the helicoptethe recent judicial visit.

278.And what he said must be set against the backgrthatdhe defence case is that he was
not in Aveba and he did not go to Bogoro. He h&s what he has said in order to be seen as
a valuable witness. Saying he went to Bogoro wascassary device in order for him to be in
a position to be able talk about ‘seeing’ commasgdarcluding the Zumbe commanders.
Without the opportunity of that trip he would bealne to provide what he knew the
investigators were keen to hear. When he gets gmiohe sees ‘all’ the commanders and, in
the little time he was there, is able to name rss khan 1#*, and at paragraph 309 of his

statement, no less than ¥8.

279.Why go to Bogoro at all? He said it was not toguj# but out of ‘curiosity®® He was
unconcerned about the possible dangers, the mwie€, counter-attack or random UPC
soldiers®* The route he took led him into Bogoro along thej&tza to Bogoro road:

Q. [...] the main road. It goes through Kagaba anttinaes to Bogoro. And when you entered
Bogoro, was that by then the road that you weréiwalalong or not, as you entered Bogoro?

378 D2-196-T-282-p.18: Q. approximate distance betwEeti and Aveba? A. Approximately 15 kilometres.
Thirty-five kilometres. That is the distance betwegeti and Bogoro (FRA-p.17).

D2-259-T-286-p.42: the distance between Bunia andoBo is 25 kilometres.- The distance between Bmgor
and Aveba is 50 kilometres. And | would like to reak clarification here, your Honor. When | say distance

is 50 kilometres, it's from the roundabout in Bagdrecause if you go to an area called the Digonadabout,
you see a road sign on which is written Bogoro-Ayet® kilometres. So | estimate the distance batwee two
roundabouts would be 1 kilometre so the total waultke 50 kilometres. [...] The distance between A
Geti is 15 kilometres, and that's an estimate (FR3¥).

$19p.219-T-209-p.8 (FRA-p.8).

%80p.219-T-209-p.10 (FRA-p.10).

%1 p_219-T-205-p.59 (FRA-pp.58-59).

%82p_219-T-209-p.19 (FRA-pp.18-19).

383 p.219-T-209-p.10 (FRA-p.10).

384p.219-T-209-p.10 (FRA-p.10-11).
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A. | was on that roadf®
280.In the defence submission that route would take witaess into Bogoro with the

Bogoro Institute on his left, yet he describedsiba the right:

| used the road that goes past the market headimgrds Bunia. And when we arrived... at
where the road meets before you get to the roundatwo the right-hand side, there was a
school on that side.

If one was walking from the Bunia side of the \gaup towards the rondpoint, then indeed one
would pass the market before coming to any school.

281.In his sketch produced during interview with thedstigators - EVD-D02-00078 - he

plainly places ‘the school’ in the spot occupiedthy Kavali Institute. Is that just an error? Or
is it, coupled with what he said about the markwt the school being on the right, where one
would expect to find the Kavali Institute. SeveRaosecution withesses have marked the

Kavali Institute rather than the Bogoro Instittit@.

282.The witness described his various movements in Bogtich included him seeing all
the commanders, walking to the central part ottdlwen, looking around the school and seeing
the bodies etc. In his December interview he saidhdd remained in Bogoro for “At most,
some hours. | cannot say exactly how loffj”At transcript 205, page 56, line 20: “1 hour at
most.”®® But in February 2007, Fourth transcript, line 993;ouldn’t stay there. | couldn’t
really resist to stay there 15 minut&8which he made plain to the investigators, whely the
asked him: “I do not know if it's a manner of speakor whether you are saying it literally,
and for this to be very clear for everyone who ddigten to the recording® - was not said
as a mere manner of speech but was his real estishgtte time spent ther&:

A. Yesterday, | told you | think | spent about 1hates in Bogoro. | did not stay for long in
Bogoro. | spent only a few minutes. And later oweht away.

CC: Very well. Today still, you said that you spéstminutes.

Interpreter: 15 minutes, because | did not staindogoro®»

283.Witness P-219 claimed to have gone to Nyankundedgyeafter the attack and seen
Katanga. Though he said in evidence he went ‘thx¢ d&y’, in his earlier interview he said,
twice, that “I went there two days after the fdiltee town.®*® The witness sought to explain

by saying that in French, one would say “two” oetd”, one and two, and that if you count

35p_219-T-209-p.12 (FRA-pp.11-12).
36p_219-T-209-p.14 (FRA-pp.12-13).
%7 p.219-T-209-p.15 (FRA-p.15).
38 p_219-T-209-p.15 (FRA-p.15).
$89p.219-T-209-p.16 (FRA-p.15).
390p.219-T-209-p.17 (FRA-p.16).
$91p.219-T-209-p.16 (FRA-p.15).
392p_219-T-209-p.17 (FRA-p.16).
393p.219-T-207-p.61 (FRA-p.63).
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the first day as day one, then you would say yeugming there on the second da{/He
claimed that he saw Katanga bring back pillageddgdo Aveba — a motorbike- but there is

no mention of this in any of his previous accouifits.

284 .Finally, on the issue of his reliability as a wigse is the issue of Mandro. In his
evidence the witness claimed:

After Bogoro, Germain went with troops towards Zembe had a meeting in Zumbe, and after
they went and attacked Mand¥6.

285.Later in evidence he said:

Q. Yes, thank you. Now, Mandro. Did you see Gernkatanga leave to attack Mandro?

A. Germain went to Mandro, but when he left to lgeré | did not see him.

Q. So you didn't see him leave?

A. I wanted to tell you the following: Aveba is nas big as The Hague.

Aveba is a small locality. If Germain leaves Aveba news will get around, and when Germain
returns to Aveba it will be public knowledge. SoemhGermain left to go to Mandro, the entire
population was aware.

Q. That may be. My question is simply did you sae leaving for Mandro? And you said just
a moment ago, “Germain went to Mandro, but wheteftd¢o go there I did not see him,” and is
that correct?

A. | think | have just answered that question byirsg the following: | did not see him. | don’t
know if you understood that answer which | gave goaviously.

Q. Well, it's just that I'm a little puzzled, becsail’'m looking at your paragraph 66. This is the
statement you made just in December last year, d.tlaey are showing you a transcript and
you say: “l saw the transcript that said that | dat see Germain leave for Mandro, but | also
said that the question was ill-posed and badlysteded. | want to sathat | saw Germain
leave to attack Mandra” So which is it?’

There was a very long pause but no answer.

[REDACTEDJ**
286.[REDACTEDJ*® [REDACTED].

287.[REDACTED] A%

288.[REDACTED]:
[REDACTED].**

[REDACTED].

289.[REDACTED]:

[REDACTED].*%

394p.219-T-207-p.61 (FRA-p.63).

395 p.219-T-207-p.61 (FRA-p.63).

3% p.219-T-206-p.18 (FRA-p.18).

397 p.219-T-209-p.23 (FRA-p.23).

398 p_219-T-209-pp.69-73 (FRA-pp.67-72).
%91CC-01/04-01/07-1739-Conf-Exp-Red, 23 Decembera200
40 EVD-D02-00077.

401 p_219-T-209-p.29 (FRA-p.28).
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[REDACTED].
290.[REDACTED].

291.[REDACTED]:

[REDACTED] .
292.The witnesses identified by the defence as ‘cotaesses’ have been dealt with above.
The second tier of withesses relating particulémlYKatanga’s personal role, as identified by
the defence, are witnesses P-12 and P-150.

293.Witness P-12 and P-160 are [REDACTED]. In the patér circumstances of this case
it would, in the defence submission, be unsaferéattthem as mutually corroborative,
[REDACTED].

P-12, [REDACTED]

294 .Witness 12 introduced himself as [REDACTE®].He is [REDACTED]. With the
exception of two weeks in August 2002, he was nd@RC from April 2002 until mid March
2003. He has never visited Aveba or Gety, nor amyehin Walendu Bindi so far as is

known. He has never lived in a Ngiti commurfiy.

295 .He first heard the name ‘Germain Katanga’' in Ma2€i93, and first met him at the
fourth CCGA meeting in Kinshasa in 2003. Thereafterassociation formed between them.
He first heard of the existence of the FRPI, hd,sai &' March 2003

296.The witness’s relevance to the Katanga case igntally, evidence of incriminating
statements allegedly made to him by German Kataighe withess’'s Kampala home in
2004. The defence disputes that those statememntsmade. Witness 12’s evidence that there
was a conversation is supported by that of [REDADJ'B-160, though there is significant
divergence on what was said. In particular, tho[REDACTED] [P-160] claims Katanga
did not claim he was at Bogoro, [REDACTED] [P-124ims, or concludes, that he said he
was there. As this contradiction goes to the hefatteir relevance as witnesses it is difficult

to see how much value can be attached to either.

297.The background of the witness was explored in eideand is not repeated at length
here. It presents, in the defence submission, tarpiof a highly intelligent but manipulative

man. [REDACTED] he had his finger in many pies. feh@ere areas where the defence were

402p_219-T-209-p.70 (FRA-p.69).
403p_219-T-209-p.68 (FRA-p.67).
404p_12-T-194-p.31 (FRA-p.32).
405p_12-T-198-pp.20-22 (FRA-pp.21-22).
400 p_12.T-198-p.29 (FRA-p.30).

No. ICC-01/04-01/07 78/359 29 June 2012



ICC-01/04-01/07-3266-Corr2-Red 02-07-2012 79/359 CB T

necessarily limited through lack of information bwhere the witness was, on any view,
keeping interesting company. He was [REDACTED], asgegl in attempts at gaining large
value contracts in gold mind%. His political life was very active. [REDACTED] RGD
Congo, created by the Ugandans and based in Ug&@nmwa.document produced by the
movement was a detailed intelligence review of trailiorces with reference to ‘our spies on
the ground’ and their deploymefff The witness spoke of the context of the RCD-Congo
being a project essentially of Museveni’'s brothalir8 Saleh and agreed that an objective of

the project was the recovery by Salim Saleh oktite Moto gold mines*®®

298.The witness had some association with a man calledn King of ‘Panama
Investments’, John Ndekesiri and the purchase @rmidable list of arms. He admitted
meeting another arms dealer who ran a companydc&lehere Resources. There was
association with John Ndekesiri and RCD-K/ML Newokpthe revamped party of Wamba
dia Wamba who had been a founder of the origindDRCand a plan to act jointly with Jean
Pierre Bemba to get hold of Coltan deposis neaii.Bérat was, he said, the link with the
arms dealers of Sphere Resouft®san arms for Coltan deal. There were documetrsimg

to the sale of 150 tons of Coltan that the witrszsd he had obtained ‘from someone else’ so

as to pass on to investigation panels.

299.He possessed a document produced by RCD Kisardmeil 20/1/2003, Kampala, and
relating to the seeking of an alliance with RCD-Ggrthe Rwandan backed militia at that

time involved in advancing on Beni. He said heigbbm Ndekesiri:

Ndekesiri was a friend of mine. | would like to rieich you of something. Everything that was

operations, of documents, that could hinder peacey country, all of those documents,

wherever | got them from, | could photocopy thend asaw that they could be of use to the
international community, to see how they could @t so whatever document, whatever the
matter at hand, whenever document that | saw dunlder peace in my country, or destabilize
my country, | always felt involved. I'm sorry, biiat's how it waé'!

300.He had [REDACTED] with Heckie Horn, a South AfricafREDACTED]*?
[REDACTED]*3

301.[REDACTED]**

4" DRC-OTP-0106-0023 an agreement [REDACTED] — Sd@-H-199-p.13: “To successfully conclude gold
and other mineral exploration” [...] “to bring tipeojects into mineral production which is likely lb@ not less
than 10 million dollars US” (FRA-p.10).

408 EVD-D02-00065.

409p_12-T-199-p.33 (FRA-p.34).

“0p_12.T-199-p.46 (FRA-pp.47-48).

“1p_12-T-199-p.50 (FRA-p.51).

42p_12-T-199-p.54 (FRA-pp.55-56).

“3p_12-T-199-p.55 (FRA-p.56).

44p.12-T-199-p.59 (FRA-P.60).
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302.The witness was arrested for having paramilitasgging in his home in Kampala.
They had been seen doing army exercises in hisegaehd neighbours voiced their
suspicions to the police. He said that his son feaed outside ‘playing’ with a list of arms
and munitions. There were also ‘fake’ number plateiged. [REDACTED]. Plainly a pre-
established account. On his arrest record the sstmeas described as a businessman engaged
in the sale of honey. The witness, in circumstarimeglaborated upon, was kept in custody
for two weeks over Christmas 2002 and the New Ysgahe Ugandan Security Services, the
CML.**® The witness, on other occasions, had met the bé&thandan External Security,
Nobel Mayombo, several timé¥ The witness was aware of an agreement whereby
Mayombo was to receive a $340,000 bribe from WamllbaWamba, payable by mineral
exploitation in Ituri. [REDACTED["’

303.In January 2004 he went to the CMI in Uganda witman called Dido who was
plotting to displace Jerome Kakwavu in Northermijtin order to get hands on the lucrative
customs income to finance a revolt — the ‘New Reéd€laimed at establishing a common
front against MONUC and Kinshasa. The witness ddathe letter and subsequently attended
a meeting of New Rebellion members in KampataSubsequently he visited Colonel
Chimboa to negotiate arms for the Movement. Th@ew$ said that by that time he was in
contact with the ICC investigator [REDACTED] andetfoperation was a trap as | just

explained*® He could not recall when he met or told the inigegor about it.

304.The witness explained all these references athemgtat least he presented an account
to the Chamber. The defence is not in a positiogotéurther into that history. But this is not
a mud-slinging exercise, in the hope that some stidk. His declared, unselfish motives for
his activities are not corroborated. And the dedesabmits that little of his activities had

other than some degree of self interest at hdertnost successful of which was relocation.

305.His association with [REDACTED] is certainly notathof a man sitting on the sidelines.
He assumed a significant position in that orgaimsatplayed a highly active role within it,
and was engaged all of 2003 and 2004 in repregeitsinnterests. While he declared himself
to “feel much closer to Ngitis and Lendus than lie Hemas™’- the fact is that he was
[REDACTED]*?* He clearly knew that the other officers of thagamisation came straight

415p_12-T-199-pp.64-69 (FRA-pp.65-71).
416 p_12-T-200-p.7 (FRA-p.6).

47 p_12-T-200-p.9 (FRA-p.8).
“18p_12-T-201-p.49 (FRA-p.52).
“19p_12-T-201-p.50 (FRA-p.55).
420p_12-T-200-p.36 (FRA-p.33).
421p_12-T-200-p.35 (FRA-pp.31-32).
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[REDACTED], with its history of oppressing otherheic groups and its extensive
employment of child soldiers — 75% of its militizere children, he said. He was involved
[REDACTED]*?* [REDACTED]*** [REDACTED)] substantial sums to be paid by Ugarala t

the organisation, or its officefé?

306.I1t may be that, despite his protestations to tharaoy, he bore some prejudice against
the Lendu/Ngit. He said that:

To my knowledge, right from the beginning of the@#®f Ituri, | don’t remember a village
that was directly attacked by the Heffa.

Q. And coming to Bogoro, was it within your knowtgdthat there were many attacks
launched from Bogoro against local communitiesjratzage numbers of people were killed?
Was that within your knowledge?

A. No.**®

In light of the known history and various relialslports, that is an unbalanced reflection of
the situation, particularly coming from a man putpdly so knowledgeable of events. He
stated he recognized that there had been manytegsoc

307.His claim of ‘feeling closer to the Lendus/Ngitiian the Hema should be set against
document EVD-D02-00072. That is the document, [REDED], dated 5 April 2004,
[REDACTED]. It reads, in part:

For strategic reasons, Ngiti people prefer to tethe border of Albert Lake and Semliki

River, which constitute the border with Uganda. fllaad occupied by the Nagiti in the plain

of Kasenyi, de facto and de jure, belongs to Hemaple. PUSIC has decided to move the
Ngiti away from the border with Uganda. To accomiplthat, PUSIC will be going to move

400 troops from Shari cantonment and to concentheg in the plain of Kasenyi; we mean
from Nyamauvi to Burasi localities. It asks for $a00 US for the joB8*’

The witness said it was just a ruse to get monedtheE way, it is odd behaviour
[REDACTED)]. The defence submits that he was a marfar the main chance, and took any

and every opportunity that came his way.

308.The witness claims that much of what he did wasivatitd by a sense of service to his
country. However, the family has not been back BCDsince 2005, nor to Uganda, their
other domicile. The witness and his wife were indddnto the ICC protection programme in

2006 and support themselves largely with ‘a sunt igrovided to the witnes$?® They,

422 p_12-T-200-p.43; DRC-OTP-0106.0247.

42 p_12-T-200-p.65 (FRA-pp.59-60).

424 EVD-D02-00071/DRC-OTP-0106-0250: ‘receipt of 774687 shillings.’
425 p_12-T-200-p.26 (FRA-p.24).

426p_12-T-200-p.33 (FRA-p.30).

427p_12-T-200-p.50 (FRA-p.47).

428p_12-T-199-p.14 (FRA-p.14).

No. ICC-01/04-01/07 81/359 29 June 2012



ICC-01/04-01/07-3266-Corr2-Red 02-07-2012 82/359 CB T

together with their childré® have been relocated. The defence do not know wherethe

basis for relocation, other than that it was vievasdnecessary for his and their security. It
may be a relocation outside Africa. The defencerigaethe need for relocation being
necessary in their case - unless it was as protedtiom the Ugandans or the DRC.
Relocation can be seen as a massive prize andcantive to give evidence, and more
importantly, to inflate one’s value as a witnessatgase in order to ‘qualify’. The witness
gave evidence in the Lubanga case on essentiaitgxinal matters. In other words, his value
to the OTP may be centred on the current case.afel part of the evidence he had to offer
was an alleged conversation with Katanga whereldiened the latter spoke of the part he

played in the Bogoro attack — which happened twlhat the Investigators wanted to hear.

309.Katanga disputes the witness’s account of visithrg witness’s home in Kampala. He
only recalls a short visit paid to the witness’srgoin Kinshasa later that year, but there was

no meal, no significant discussion, and the witises#fe was absent.

310.1t is possible, though unlikely, that Katanga couiven the years that have elapsed and
his drinking, have simply forgotten about the vaitthe discussion. It is possible that he, as a
young man, may perceive [REDACTED] [P-12], [REDAMEan intellectual and his social
superior, as the sort of person whose evidencedumeilgiven more weight than his own, and
be driven simply to deny the incident rather thanatldress it. Even in the event that a
conversation did occur, at some time or place, lmclw Bogoro was discussed, it would be

unfair to rely on it as incriminating evidence - seffect, a confession.

311.0n the witness’s account it was not a formal o@rabut arose in a casual, spontaneous
manner, over a meal, with Katanga and others, psrtiee witness too, drinking whiskey. In
such circumstances, things can be said, partigulartler the influence of alcohol, that are
neither true nor accurate, or are exaggeratedaidr @it of boastfulness, or to mislead the
witness, or to impress — whether it be the witraedsis wife. Or misunderstood, and overlaid

with subjective perceptions.

312.If a conversation took place, which is denied, tHenwitness’s account is subject to all
the difficulties of recalling a conversation heldamy years ago. No near contemporaneous
note or record was made. The witness said thagthbe was in the habit of making notes of
significant events on his computer he made no sacbrd on this occasion. Our ability to
recollect conversations over a short period, leh@lover several years, varies. We have all

been confronted in life with someone’s recollectairthings we are meant to have said that

42 He said he has four children, his wife says twoyisclear how many live with them in relocation.

No. ICC-01/04-01/07 82/359 29 June 2012



ICC-01/04-01/07-3266-Corr2-Red 02-07-2012 83/359 CB T

we do not recall and which we dispute. Human menmnotoriously fallible. There was no
particular reason why, at the time, the conversasbould be of particular significance to
either witness. Neither considered it merited rdocw in a note. Without such a record any
conversation recalled years later becomes unrelidbls particularly unreliable as evidence
to incriminate an accused facing charges of sudibusmess. Police or investigators
worldwide, including those at the ICC, have a dsygtematically to record or note any
significant conversation. Without a near contempeaas record it becomes hard, and even
unfair, to expect an accused to able to addre§REDACTED] is a striking example of the

necessity of having a clear record.

313.The failure to indicate what was actually direcesgh in the conversation, and what
was not, makes it impossible to judge what wasadgtisaid, as opposed to what a witness
may have understood was said. The line ‘he wa®'tliean example. Is that something that
was said as direct speech, as in ‘I was therds d@grsomething that Witness 12 concluded or
thought he was being told, or came to believe? &g¢gnP-12 includes it as part of his
recollection of the conversation, whereas Witneslk6@, allegedly hearing the exact same
conversation, concludes that Katanga said he wasanhddogoro. Aside from being an
example of the problems of accurate recollectibat tifference of account means that no
proper reliance can be placed on the conversagamgban evidentiary basis for Katanga’s
presence at Bogoro. In fact, given the evidentiamden, the different account lends itself to
supporting the defence contention that Katanganeast Bogoro.

314.witness P-12 was interviewed at great length —sb2@ehours in all. Some four days of
his interview has been lost. Surprisingly, the loggrview was conducted with just witness P-
12 and one investigator, [REDACTED)], present. Nbeotinterview that the defence has
come across has one investigator present. It iscpkrly concerning as the defence is
deprived of a record of exactly what was said, ianithis case discrepancies of account have

been, in the defence submission, particularly riavga

315.In addition, there are indicia of unreliability ihe evidence of witness P-12 that will be
addressed further below, one of the most strikiapndp his key assertion that Katanga was
present at Bogoro, whereas [REDACTED)] [P-160] sotlection is that Katanga said he was
not. Katanga’s case is that he was not present.

316.There were various areas where his ‘recollectisndemonstrably inaccurate. He said
that Katanga had told him that Kandro was ‘killed the battlefield - He was dead on the
battlefield in Nyankunde’. -- He told me that hesataere and he told me that it was during
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that battle when Colonel Kandro was killéd>He said, of Angaika, that Katanga “told me
that his wife was his sister. That's what he tolel ind while we were having supper, he told
me that if he had not married his sister he wowdehabandoned him ...in the presence of
Angaika.”*! Katanga has one sister, and she is married tai$4dagala Ferdinand. There is

no family relationship with Angaika. Why would Kaiga claim that there was?

317.The witness claims that, on the same occasion,ngataelated a story of how Angaika
Didi returned from the FIPI discussions in Kampatad had to be saved by Katanga from
being killed by the people of Aveba, and that ttiacks on Bogoro and Mandro were done in

order to demonstrate Ngiti dissent with the FIRIg@ss.

318.The defence submits that Bogoro was a strategiectibp and the attack carefully

planned in Beni and elsewhere. Neither attack voa® do sabotage the FIPI discussions.

319.Also, Didier Angaika first appeared in Kampala dhMarch?*? essentially after both

the FIPI discussions and the Bogoro and MandralattBhose attacks could not therefore be
motivated by Angaika going to Kampala, so why sHdokitanga say they were? Far from
being treated as a traitor to be killed, Angaikeraded the March meetings in Bunia as the

FRPI representativé”

320.In his 2009 interview with the investigators theneiss said that Germain told him:

[...] He had attacked Mandro. After having attacke@ndro, he had seen that he had
managed to take Mandro, and once they gained &mdgythought to themselves, well, why
not do the same to Bogoro because the Ugandanaliesdly asked them to do so, and for
quite some time but they weren't able to d§%o.

Germain took his troops and Ngudjolo brought hi®ps, too. Because Germain told me we
used the Zumbe troops as we had previously [...Jpisiously, they used the troops in order
to attack Mandrd®

This reversal in the sequence in which the battiek place demonstrates the tenuous hold on
what he alleges he heard.

321.1t was unclear when the supper or meal took platés witness alleges it occurred
sometime in the period January-February 2004. Decusndated 8 February and 2%
February help identify when it is said to have takpéace.

322.The first time the witness spoke of more than oisit Yo his home was during his
evidence. He then said that he could not rememberrhany suppers there wérg.

430p_12-T-201-p.19 (FRA-p.19).

431p_12-T-201-p.17 (FRA-p.18).

432p_12-T-194-p.63-1.1, p.65-1.5, p.68-1.5-6, P-12L95-pp.4-5, P-12-T-198-p.4-1.3-11.
433p_12-T-201-p.18 (FRA-p.19).

434p_12-T-201-p.28 (FRA-p.29).

43°p_12-T-201-pp.28-29 (FRA-p.30).
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A. | told you that all those dates | really carétrrember. | can no longer remember exactly
when and how. But, when you read -- well, | capinember whether it was exactly on that
particular date or that other date. | couldn’t &l because | don’t remember exactly when. |
don’t remember the exact dafés.

323.He said that Katanga paid two visits to Kampal2@4. His whole relationship with

Katanga seems to have been largely directed oraiteat by a man called Emmy Allio:

Emmy Allio was a journalist, first of all, a jourinst from ‘New Vision’ in Uganda. But in
addition to that, as | started to get to know hinmgalised that he was also working with the
external security forces of Ugantfi.

324. It was on the second visit that Katanga had aimgetith Museveni, in his capacity as
President of the FRPI as a political/military paffje defence case is that there was one visit
made by Katanga to Kampala in 2004, on or abou2fi February. On the first visit he
remained near Lake Albert. This is significant las witness places the time of the disputed
meal as occurring at the time the ‘official dectama document was being created ofi 8

February.

325.That document, dated"&ebruary, EVD-D02-00046, is headed ‘Declaratiofitigae’,
dated on the front page ‘Kampala 8/2/2004’ but ethhy Katanga on the second page ‘Fait a
Aveba-Mkuba, 8/2/04'. It declares the ‘total rugulbetween the FNI and FRPI, and the latter
‘an independent and autonomous political/militargv@ment’ with an intent to continue to
cooperate with MONUC, the Transitional Governmemd ¢he pacification process.” Katanga
claimed that this document was not produced by BttZroduced and signed at Port Royal,
on the Uguanda/DRC bord&? It was, he said, all done at the behest of thendaas, typed
up in an internet café by a girl, then handed 8. ‘He said he left Port Royal off February.
P-12 disagrees, stating, “I typed it out in Kamp4fd Katanga says his visit to Kampala was
later in February. He stayed in an hotel, met Masevand agreed that [REDACTED)].
Relevant documents were produced — EVD-D02-000t4EarD-D02-00080. They are both
dated 22 February, Kampala, and signed by Katanga.

326.1t is to be noted that the Font on the document EMI2-00046, dated™8February, on
the one hand, and the two documents dated 22 Fgbrigaplainly different. Why would
witness 12, who claims he was working off his hoomnputer, change the font if he
produced both the™8February and the 22February document? While not difficult to do, it
makes little sense to have done it. The different fnay suggest different computers were

436p_12-T-201-p.12 (FRA-p.13).

437 p.12-T-201-p.8 (FRA-p.8).

438 p_12-T-200-p.77 (FRA-p.71).
439p_12-T-319-pp.33-34 (FRA-pp.36-37).
40p_12.T-201-p.7 (FRA-p.7).
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used and supports Katanga’s evidence that thedaddmn’ document was produced at Port

Royal on a different computer than P-12’s home aatemp

327.Witness P-160 states that Katanga visited Kampalee dn 2004, not twice as
[REDACTED] [P-12] maintained. She did not recogrtise ‘Declaration’ document dated' 8

February. Her evidence is dealt with below.

328.The account of the conversation, as recalled byesi P-12, is found at pages 24 to 28,
and page 32 and 64. Much of the content is undespdact — the attack, the Lendu
participation, the civilian casualties — and wobk/e been generally known by 2004 and to

the witness in any event.

329.He claims Germain stated that:

Our attack in Bogoro was a sign so that the pewaile were in the presence of discussing
would understand that it suited the Lendu and het EIPI, something that was to the
advantage of the Lendu but not the Ngiti. We wdrawolved in it; that's why we were not
happy with all of that**

330.The attack on Bogoro was, the defence submits,usecBogoro was first and foremost
a strategic objective. The attack was not doneoomeswhim of Katanga or the Ngiti but had
been carefully planned in Beni and elsewhere at qfathe retaking and control of lturi.
Consequently, it is highly unlikely that the attamk either Bogoro or Mandro was motivated
by a wish to undermine FIPI. If said by Katanganthe said something that was untrue. Why
would he say it? Perhaps, and more likely, it & Witness’s own impression of events. He
was, after all, participating in the FIPI discussio Also see [REDACTED] [P-160]'s
different version when this subject was discusséld her originally, and where she said he

said it was a revenge attack following attacksawal villages by the UPC.

331.The witness claims that Katanga told him that Dackthe attack:

Q. Did Mr Katanga tell you where he was at the twh¢éhe attack against Bogoro? A. He did
not tell me where he was [...]. As for Bogoro, haswnot in charge of operations. The
operations were led by Dark. But he, too, had cafoag with other soldiers and all of them
togeH;er started to attack, so | can't tell youotiyavhere he was. He was present and he took
part.

332.But Katanga’s version of events is that it was Yudad if Dark, the second in
command at Kagaba, was leading the attack, wherddwthat have left Katanga in the
scheme of things? This is a strange reply as itatas an inherent contradiction. On the one
hand the witness is saying he was not told whetan{m was and that he was not in charge

of operations, and then in the latter two senterdbst he was there. If the conversation took

41p_12-T-197-p.24 (FRA-p.27).
42p_12-T-197-p.25 (FRA-p.28).
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place the last two sentences seem likely to be gongethe withess may have thought or
concluded rather than something said by Katangalsti conflcts with [REDACTED] [P-

160]’s recollection who states that Katanga didsayt he was at Bogoro.

333.While this witness says, in the context of whetiigy mention was made of the civilian
population, that Katanga spoke of ‘huge carnag& feal massacre’ — [REDACTED] [P-
160] says Katanga made no mention of what happente civilians. P-12 says:

Q. Last question: In -- during your discussionshwilr Germain Katanga regarding the
Bogoro attack, did he mention to you who had ormdidhe attack? Was that touched upon
during the discussion, who had ordered the attack?

A. No**®

[REDACTED] [P-160] states that Katanga said he péhand ordered the attack. See below.

334.An interesting departure by this witness from thleppnderance of reliable evidence
concerning the Bogoro attack, and as argued byPtheecution, is his involvement of the
Ugandans in the attack. He did not mention thisig examination in chief, other than in
saying:

A. Let me say in passing that Pascal Alezo told ves, it's true we took the town but we

had the assistance of the Ugandans. They help&dysarly with arms and ammunitioi*
Asked if that was said during the meal, he repllatlink that afterwards he told me that they
had been glad to receive the Ugandans’ help, aad’'t remember whether it was during that

dinner or not.** In his interview he had not distinguished learnirighat information other

than in the discussion on Bogoro.

335.In his earlier interviews he had said much more¢hensubject;

12 January 2009, fourth transcript, reference 1034173, at line 407:

Alezo Pascal, Germain’s political adviser, told that, “No, if we manage to win it was not

us. It was the Ugandans who helped us. They pushkdd do it. They were saying ‘Go to

Bogoro.” We thought the Ugandans were favourabtbéoHema, that they were setting us up.
Finally, they gave us troops and Captain Kiza, aandian captain. He gave us arms,
munitions, et cetera, and the Ugandan military #aaes. It was not only the Lendu who
killed. There were also Ugandan soldiers who wegkird them, helping them to kill the

Hema.”

A. Yes, | do remember saying that and it is corf&ct

120 January, fifth transcript, reference 1030-1087, at line 482,
Germain told me it was the Ugandans who pushedritiordoing it™*’

Line 664: Q. And how is it that they acquired aramel ammunition in order to conduct the
attack upon Bogoro?

443p_12-T-197-p.31 (FRA-p.35).
444p_12-T-197-p.24 (FRA-p.27).
445p_12-T-201-p.23 (FRA-p.24).
446p_12-T-201-p.24 (FRA-p.25).
447 p.12-T-201-p.28 (FRA-pp.28-29).
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His reply at line 680, (Interpretation): Howeveuyithg that operation they had been armed by
Uganda. That is what happened, because one ofaiics who died, | also know that
Captain Kiza, he was the one who Uganda had semder to negotiate with the Ngiti. They
negotiated with the Ngiti so that they could digledhe UPC in Bogoro, and they gave them

weapong?®

Line 683: MS MENEGON® The person heard: But that operation, they weneedr by
Uganda.

EM: How did that happen?

The person heard: It was done because the -- aicapho was --who died. Me, myself, | also
know Captain Kiza. He is the one that Uganda senhdgotiate with the Ngiti. They
negotiated with the Ngiti so that they could droeg the UPC from Bogoro.

EM: | see.

Person heard: And they gave the weapons. | wasrtbel know | helped. | was there when
they -- when he was given weapons and they weieedetl. He crossed with Semiliki.

Person heard: And in this particular case, he ésae who said with Alezo, Pascal Alezo,
who was his political adviser. They said Captaizakbrought us ammunition. Everything,
everything, everything. That was the first timeythad everything>°

14 January, third transcript: ***

The question is: ‘Q. Try to recall specifically whee said to you on the subject of Bogoro?”
“Well, you see he had said -- | had already exglaithat t{REDACTED],*** what he had
said. He said they had suggested to them, theyshgdested -- by the Ugandans because
them, they didn’t have the military resources totgd@ogoro, fight with the UPC. The UPC
was really armed. And them, they couldn't. It waggested to us by the Ugandan army
if they could drive out the UPC people from there.

SG: Who suggested that exactly?

Person interviewed: The commander. He said to rmecttmmander of the UPDF who was
with them in their sector. But it was Alezo who add- Alezo, during the discussion, he
said, no, it was Commander Kiza. Captain Kiza ftammUgandan army.

SG: Did he tell you exactly how that contact wasleta

Person interviewed: With Kiza?

SG: Yes. How? How did they ....Came into contact witle another....

Person interviewed: But they always would visit amether>®

14" January, 3¢ Transcript - line 529,

SG: And more specifically, he gave you details albloes Ugandans’ participation?

Person interviewed: No, he didn't give me detallswd the participation of the Ugandans but
| wanted to know, | wanted to know whether the Wtgars also were on their side. That was
part of the work that | was doing. | wanted to knibwihey had taken part, the Ugandans had
participated in that attack. Furthermore, you thwegard to the heavy weaponry, they used
the heavy weaponry and they didn’t know how to iis&nd the Ugandans knew; they had

specialists. Since the UPC had mortars --they hadtars. And them, they had almost

nothing. They had Kalashnikovs, but they --butiies they had looted some bombs and all
of that. So they didn't have specialists for thehe Ugandans were the ones who had
specialists, people who knew how to use heavy wegpand they used that to drive out the
UPC.

SG: But does that -- because I'm trying to clariyas it the Ugandans who had Germain’s
people use the weapons or was it the Ugandans ¢here8

The person interviewed: Themselves. Themselves...

448p_12-T-201-p.30 (FRA-p.32).

49 |nterpretation as recorded at P-12-T-201-p.34 (FR%6).

450p_12-T-201-p.34 (FRA-p.36).

451 DRC-OTP-1034-0323-p.10-1.360-356.

52 The reference to his having told Nicolas is anaiee to and interview with [REDACTED] who intervied
the witness for four days, alone. The entire reafrthe four day interview has been lost.
453p_12-T-201-p.36 (FRA-pp.38-39).
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SG: And that, who told you that?

Person interviewed: Well, themselves, the — Gerimairthey said to me the same day, they
told us that the Ugandans had helped them.

EM: Specifically during the attack on Bogoro?

Person interviewed: Yes.

EM:With heavy weapons?

Person interviewed: Yes, they used thé&th.

336.The reference to ‘the same day’ is a clear refereocthe day when the ‘Bogoro’
conversation is alleged to have taken place. It pasto him that the Ugandans had not

participated,;

A. If they did not receive arms or support from dda, then | doff my hat to them. Then |
would understand that they would have become vieong, and that’s all very well and good,
but do not ask me a thousand times to confirm.  \Jehalready confirmed and reconfirmed
that they told me that they had received suppannfthe Ugandans. So, don’'t ask me that
guestion ten times because | am not going to anagadn. | have just said that they told me
that they had received assistance from the Ugaridans

Q ... Can you think of any reason why they may hagenblying to you about Ugandan
involvement, or is it something that you can’t hefpwith?

A THE WITNESS: He’s asking me if | can give reasovisy they lied, and my answer is they
did not lie to me. They told me the truth and, &bed | believe that as the truth. | knew that they
themselves do -- did not have the military capataitglislodge the UPC from there. They did not
have that military capacity. So if they told metthiay did not lie to me. You, Counsel, are the
one telling me that they lied. | believe that thity not lie to me. They told me the trdff.

337.The defence submits that his detailed recollectbran account involving Uganda,
extending to providing heavy weapons and the mefir¢othem, runs counter to what is
known to have happened at Bogoro. Where would ke bat this information? If he claims
to have been told this at the meal, then why wéidthnga, or anyone, have told him this? It
is difficult to conceive that he misunderstood what was being told, given the detail he
provides. A reasonable interpretation is that titeess has made it up. It is a gloss based on
his misconception of where arms came from and atluléds account of the conversation or
conversations that he had with Katanga. It is egBng to note in this context that the witness
appeared to have no appreciation of where in fectarms and support had come from, or at

least was unwilling to acknowledge the fact.

338. At this late stage in his evidence before the Chamtie witness had made no reference
to EMOI or of supplies of arms from Beni and KinshaHe was referred to the following
exchange in his interview when he had been asketiéinterviewers, perhaps as a result of
their surprise that it had not been mentioned,Nf(H supplied the Lendu/Ngiti before the

Bogoro attack.

454p_12-T-201-p.37 (FRA-pp.39).
455 p_12-T-201-p.41 (FRA-p.43).
458 p_12.-T-201-p.41 (FRA-pp.43-44).
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14" January, fourth transcrift’
Person interviewed: “Well, no, no, no, that is troie, because before the Bogoro attack the
EMOI was not there. EMOI was not thef&®’

Person interviewed: “Yes, EMOI was not there beeausemember that EMOI came
afterwards. They were not there. The Bogoro attack place in February. No, | do not think
that EMOI was there, because in the press conferen€hef Kahwa in July, he talked about
those weapons. But | do not know EMOI was not thergupply weapons since.”
SG: “You do not think or do you know that they weia there?....If you do not know, that is
okay.
Person interviewed: Wait, wait, wait. No, no, nace | remember when they came, |
remember when they came, because people were daingld have to think about that date.
You had the Pretoria accords. The Pretoria accddtlamba. The problem of Ntumba
Luabaas'ghis was in August 2002 and, in any caseally do not remember, but it cannot be
EMOI.

339.In evidence he was asked:

Q. Do you know now, with reflection - | know thatghat you said last year - but is it not

right that in fact EMOI was based in Beni from théowards the end of 20027

A. | am not aware of that. | do not know about peeiod?®°

Q. Do you accept the Walendu-Bindi were receivingsanot from Uganda but from Beni at

the period that we're concerned with, because willdng of course of the time up to the

Bogoro attack. Do you accept that they weren'tiggtany weapons from Uganda; they were
getting it from Beni? Do you accept that?

A. Well, | do not see the interest in knowing wheatipeople received arms from Beni, from
Kinshasa. | do not see the interest in finding that but they told me that they had received
the support in a form of Ugandan arms were --éfytreceived weapons from Beni, well, very
well. If they received weapons from the Ugandansll,vhow does that help me? If they

received weapons from Beni, so what? | am sayirag they told me that they received

weapons and that they received support from thentlyas. That's what they told rif&.

340.His answers to the investigators clearly implicated Ugandans and it is possible,
given his circumstances, that that was his intentithere is no reliable evidence that the
Ugandans were involved in the Bogoro attack and ihe defence case that they were not.
There is, on the contrary, good and clear evid¢haethe ammunition and arms were being
ferried from Beni to Aveba. Yet the witness, in imserviews, subsequently adopted in his
evidence, was stating it was Uganda — and that B#ho and Katanga had told him so —
even to the extent of providing heavy arms and isgnthe specialists to use them. In his

earlier interview it appears he claimed it was dised during the me&¥

341.[REDACTED] [P-160] says no mention was made of $yjop assistance by Ugandans
at any time. Her only recollection was very difigre that Mbusa, the RCD-K/ML leader
based in Beni, was mentioned as the supplier dbums and arms. The defence submits that

withess 12 may have omitted from his evidence ladiex reference to the Ugandans

45" DRC-OTP-1034-0346, at line 742.
458 p_12-T-201-p.44 (FRA-pp.47-48).
459p_12-T-201-p.45 (FRA-p.48).
40p_12-T-201-p.48 (FRA-p.48).
461p_12-T-201-p.48 (FRA-pp.51-52).
42p_12-T-201-p.24 (FRA-p.25).
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providing arms because he was aware that [REDACTEE]60] had made no reference to

them in her account.
342.Two defence witnesses spoke of unhappy experienitesvitness 12°3

343.The defence submits he is a man out for the maamadr His has gained relocation, a
huge prize for himself and his wife and family. The a sufficient motive to make up a
conversation. In any event, the different accowofthat conversation as between this witness
and [REDACTED] [P-160] are such that they shoultb®held against Katanga.

P-160, [REDACTED]

344.P-160 made an effort to display her independen&DRCTED]. The defence submits
that in many respects they should be viewed alrassine rather than as two, separate and
distinct witnesses. It may be unfair to the accuseallow the one to corroborate the other in
the particular circumstances of the case. It wdaddsurprising if they had not discussed it,
[REDACTED]. As to her recollection of the disputednversation there are similarities and
significant differences between their accounts. Soifnthe similarities may be the product of
discussion between them, or of learning what thieerotone had said previously to
investigators, or of shared knowledge of the bamlgd. The relevant event — the meeting in
Kampala — took place a year after Bogoro. In amgnéthe alleged conversation did not take
long, so their differences are the more significAmbst striking among is that, according to
her, Katanga did not say he was at Bogoro, whiEJRCTED] [P-12] claims he did, or at
least he concluded that he did.

345.She said [REDACTED] [P-12] had not been the onestmgest she become
[REDACTED]. But why would she become [REDACTED]2dtdifficult to see what motive

the witness could have had in becoming [REDACTEMDEo than the possible opportunities
that such an association may have brought withas -with the Lake Albert fishing project,
for example, and the interest for Uganda in Lakkbeftl was not limited to fish — there is oil

there too.

346.The witness said that Katanga made two visits tmpaa — the first in October 2003,
the second in late January or early February 280flhere was no third visit. Alezo, Muhito,
Angaika, and Cobra came with him on the second, wigiich lasted about a week and a half.
He met with President Museveni. During the visié staims, as did [REDACTED] [P-12],
that Katanga spoke about the attacks on Bogordvartiro. She said this was during a visit

463D2-236-T-243-p.49 (FRA-p.43) ; D2-176-T-255-p.5RA-p.53).
%4 The second time we met was in February, | third¢elJanuary, early February of 2004. P-160-T-2166p
67 (FRA-p.57).
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paid by the group to the witness’s home in Kamla time when they were drafting a

declaration of FRPI independence from the FNI.

347.The defence refers to its earlier comments, madenwtiscussing P-12, as to the
unreliability and prejudice arising from this kired evidence. If such a conversation took
place then the accused is prejudiced by the lack refiable record. Even if such statements
were made it does not mean that they are true. Theld be the product of drunkeness,

boastfulness or an attempt to impress.

348.P-160 said the conversation took place [REDACTEID}, at an hotel.

A. We were [REDACTED] when he told us these thingbere was this matter of Bogoro,
Mandro, and the story of Angaika Didier. All thditbe stories, that was [REDACTED{?

A. Yes. It was the same occasion. We spoke a langlthat occasion. We were [REDACTED].
We were comfortable, we ate, and we stayed thera fong time. So during that occasion, we
had a lot of conversatiof®

Q. And this meeting when Mr. Katanga spoke aboat attack on Bogoro, was this in the
morning, afternoon, evening?
A. | no longer remembet®’

A. [...] at that time we were either in my home ottt hotel, and at the hotel such discussions
did not take place. We did not talk about tfat.

349.Katanga does not recall the occasion and disputiting [REDACTED] home in

Kampala and talking of Bogoro would have servegugpose™®

350.P-160 says the reason for the group being at hoawehbgcause they were preparing,
with [REDACTED] [P-12], the ‘Declaration’ documewin his computer over two da{/<.

That allows us to gauge when, according to thedence, the visit to Kampala took place:

Q. And when were these words said?

A. We were at home. P-0012 was meant to write #diqall declaration, because they had just
split from -- they had just separated from the Lend

A. [...] He helped them. They drafted that and P-0B&d to help them. Using his computer, he
had to print out lots of versions of it, and intthxay they could sign and give it to those people
concerned to show them that now they were a paliparty, a separate political party. It wasn't
just an armed wing but a political party as Wéll.

4°p_160-T-210-p.76 (FRA-p.65).

400 p_160-T-210-p.79 (FRA-p.68).

467 p_160-T-210-p.77 (FRA-p.67).

468 p_160-T-210-p.79 (FRA-p.68).

469 p_300-T-319-p.41: Q. Joint during the trips to biga, did you ever discuss the Bogoro attack of &ariary

with P-0012 or P-0160? A. Why, why talk about thegBro attack? Who was he? What was his status? Why
should | have started chatting with him about tkititat are meaningless? No, no, not at all. (FR¥&.

470 P-160-T-210-p.79 (FRA-p.68).

41 P_160-T-210-pp.77.76 (FRA-p.66).
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351.The ‘Declaration document’ referred to is EVD-D020@6, Déclaration
d'indépendance du FRP8,2.04%"% The defence case is that they did not go to Kampal
that visit, so there would have been neither oppuaty nor reason to visit the witness’s home.
12, unlike [REDACTED] [P-160], said that [REDACTEDJent to Kampala on two
occasions in 2004 [REDACTED] [P-160] says once. She confirms thatréhwere only
two periods when she met Katanga — the first ino@&t 2003 and this second occasion in
2004. As the defence observed above, the font@8trebruary document is different to the

font on the 22 February documents, as discussed above.

352.The later documents, dated ‘Kampala 22 Februagncern the appointment of this
witness as the FRPI representative in Uganda. I§atatates that he was in Kampala at the
end of February but not there around tH& when the Declaration was produced. It is
therefore significant, in the context of Katangascount, that this witness claimed, when
giving her evidence, never to have seen the Ddmardocument. Yet that document was the
stated reason for the group being at the housevasdrerified by [REDACTED] [P-12] to be
the document produced by him at home. She clainesh&ls never seen it, saying after
scrutiny, “ don’t know that.*’# She went on to say that this was not the documeshe had
[REDACTED] document:

It wasn't just Germain who signed. We signed theutleent that had to be provided, and |
saw[REDACTED] as well on it

Though why she should have signed it at that juectuaving regard to it, is unclear.

353.Turning to the later documents, dated“@ebruary, [REDACTED], EVD-D02-00080,
[REDACTED], and EVD-D02-00074, [REDACTED], the wéss went so far as to say they
could be fakes and forgeries. In fact, they wemigled to the OTP by [REDACTED] [P-12]
so their provenance is undisputed, other than bywitness who even denied knowing the
telephone number on the head note. It had the 266e- the code for Uganda which she also
claimed not to recognize. The number, as she t#ere to admit, was her own telephone

number.

JUDGE DIARRA: (Interpretation) Do you have an exption for that with regards to this
same number that was used at such different places?

THE WITNESS: (Interpretation) I, too, was wonderingy my number, if that's my number,
why it was found there, and that -- why it was disond with PUSIC. | had nothing to do
with what PUSIC was doing. Why was my number théreat's what | was going to ask
myself?’®

472 EVD-D02-00046 Déclaration politique d'indépendance de la présiceedu FRPI
43 P.160-T-197-p.19 (FRA-p.21).
474 P.160-T-212-p.36 (FRA-p.33).
475 p_160-T-212-p.38 (FRA-p.34).
47 p_160-T-212-p.62 (FRA-p.55).
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354.The defence postulate that one reason for the \@rasss may be because the witness
realized that by saying the opportunity for thepdied conversation was the drafting of the
8" February independence document, and knowing Katavas in Kampala only once in
2004, then she could not explain how the later [REDED] documents came into existence.
It would have meant a second visit. The witnessifioih easier to say they were forgeries. In
fact, the defence submits, there was no visit byaiga on or around thé"&ebruary, the
date on the declaration document made in Fort Pana consequently there was no reason
for him to visit [ REDACTED] home for the purposedrafting it.

355.She says Katanga did not say he was at Bogoro. iBhistrikingly different to
[REDACTED] [P-12]'s account who claims Katanga ‘wagsent and took part’.
Q. Did Germain Katanga talk about his role durimgt tattack?
A. | believe that he said that he himself was innlta but that in Bogoro it was his
soldiers?"[...]
A. The plan, well, he had made the battle planwdrap the battle plan. And | asked, “Did

you do it yourself’, He said “No. It's my little @$'’®, but | made the plan. | did that, and |
gave the orders, and they went. They wéfit.”

356.[REDACTED] [P-12] said that Katanga did not say whad ordered the attack — but
here she is claiming Katanga ordered it. [REDACTHP{L2] said that Katanga was ‘not in
charge of operations at Bogoro’ while she is sayiaggave the orders. She says no mention
was made of the civilians, whereas [REDACTED] [R-ffakes reference to the discussion

referring too many having died, to ‘huge carnagea’massacre.

357.She said he gave details of the plan, though shadtitake it all in:

There were different things that he explained, itomas organized. Some of this was lost on
me, and it's still lost on ni&?

358.She gave differing accounts of the reason Katatiggeally gave for the attack ;

Q. What were the reasons for this attack?

A. The reasons, firstly, there was this hatred ketwthe two camps. They were looking for
opportunities to attack each other. There were éwemy camps. They didn't tolerate each
other. That was mainly the point. Germain, he spah®ut how he was angry with the Hema
when he thought how -- well, thought about the tim&t they had attacked Bunia. Ndromo
camp, the Ugandans really attacked the Lendu, tie. N\Vhen you think of that -- when he
thinks of that, he does not pardon the Lendu wels*®

This is contrary to [REDACTED] [P-12] who statechttKatanga gave the motive for the
attack on both Mandro and Bogoro being to demotestia FIPI the Ngiti opposition to

477 p.160-T-210-p.78 (FRA-p.68).
478 p_160-T-211-p.39 (FRA-p.35).
479 p_160-T-210-p.73 (FRA-p.63).
480p_160-T-210-pp.73-74 (FRA-pp.63-64).
481 p_160-T-210-p.74 (FRA-p.64).
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reconciliation with the Hema. However, before thartsof the second day of her evidence

the witness wanted to say something and addedaliosving:

And a second meeting, well, | received -- | wasegithe question as to why they attacked
Bogoro, and | clearly remember that Germain had g&it he really wanted to sabotage what
had happened in Uganda. The -- the -- this mediagtgveen PUSIC, FNI, and others, this

platform, he wanted to sabotage it, and that wasrhin reason why -- or main reason that he

gave?’®

She had not ‘clearly remembered’ when giving evidetibe day earlier nor in her earlier
interviews and the defence is concerned as to Whyssddenly felt compelled to add it. In
cross examination she confirmed this position:

A. Germain said clearly, and | remember very clearéry well, that he was supposed to
sabotage. They sabotaged that agreement that wasltere. He said th&t

359.In her interview with investigators she made no ftioenof this ‘sabotage’ being a

motive, and had said, paragraph 96:

Germain Katanga told me that the attack had beee tlo avenge massacres that the Hema
had committed in another village. | don't know etkaavhich massacre he was speaking
about?®

When asked why there was this new element in hesuat she said that ‘both things were
said.”® However she had made no mention of the ‘FIPI' meotintil in court, when she
returned for the second day’s testimony, as relabexd/e.

360.Dealing with Mandro she said:

A. He said that in Mandro the people had fled. Thay already left the village when they

heard that the Lendus were coming given what hagdraed in Bogoro. It was just a few days

after that, so given what had happened in Bogoreryene had fled. That is how come they

went with their anger to indicate to the chef thisy were not agreed and went as far as
removing his father's remains from the gré&ie.

Her reference to ‘it was just a few days afterinic€ontrast to the account she provided to the

investigators, where she said it was two mouffter Bogoro, paragraph 105:

I'd already heard of the Ngiti attack on Mandro dyef Germain had spoke to me about it.
They had sacked the village, and they had alsotdised the bones of Kahwa's father. At
Mandro, they had not had the deaths that occurtdglogoro. The attack took place two
months after Bogoro, perhaps about the months e€ivar April 2003’

The witness is clearly placing the Mandro attackgmificant time after that on Bogoro. It is
not a mere slip that passed unnoticed and uncedeghen she reviewed her statement, as

she had tried to argue in court, but is delibergpecifying ‘the months of March or April

482p_160-T-211-p.34 (FRA-p.32).

483 P-160-T-212-p.42 (FRA-p.37).
484p_160-T-212-p.42 (FRA-p.37).
485p_160-T-212-p.42 (FRA-p.37).

486 p_160-T-210-p.78 (FRA-pp.68-69).
487 P.160-T-212-p.48 (FRA-p.42).
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2003'*8 There is a change in her position, particularfniicant given what may have been
her recent adoption of [REDACTED] [P-12]'s accotimt the two attacks were motivated by
a desire to destabilize FIPI. Strangely, the wint#gen reverted to her earlier position on
dates:

[...] But | know that there was the attack on Mandfe® attack on Bogoro, and the Mandro

attack took place just after the other one, anahight have been two months, but I'm no

expert on the time-line. | don’t know exactly whietook place’®

361.She spoke of Angaika, presenting a similar accasqREDACTED] [P-12] — and the
defence refers to its comments on that subjectdanithe revue of withess P-12.

362.Finally, a further striking feature of differencé account between this witness and
[REDACTED] [P-12] is the absence, in her accountany supply of arms, men or expertise
from the Ugandans. That features at length in [REDED] [P-12]'s account. She was

referred to her earlier statement — DRC-OTP-015360@t paragraph 70, Delivery of arms
and finances of the FRPI:

“I have no information concerning delivery of arorsother things to the FRPI. Even in the
meetings in February 2004 with the FRPI represmmetmtone did not speak of the finances of
the movement, nor of the arms, et cetera.” Antias torrect? Madam Witness, is that
correct?

A. That is what is written.

Q. Yes. And is it correct? Do you still agree wythur statement?

A. In any case, yes, there was no talk about weapohow arms were received. Maybe it
depends on how the question was phrased at theéhahégave this answer in this foffi.

363.The only reference she recalls having been madéhersubject concerned, not the

Ugandans that [REDACTED] [P-12] spoke of at lendpint, the RCD KML based at Beni.

Q. Yes, well, it's pretty clear. Now let me rea@ tecond bit and I'm going to ask you again
whether you agree with what you say in the statemeacall that Germain Katanga spoke of
the fact that he had received support from MbusanNyisi who sent him some uniforms and
some arms when the FNI and FRPI were still togethdp not know anything else on the
subject. And again, do you agree with what's comdiin your statement? A. | recognize
my statement®

P-161, a/0196/08, [REDACTED]

364.Much of what witness 161 had to relate as to thents of 24 February passed
uncontested by the defence. He is a [REDACTED]hei@ [REDACTED]. It is not disputed
that he suffered the loss of members of his famauilgt had to flee. Given the loss he suffered it
is unsurprising that his evidence now reflects gjyatice against the two accused. He is not

impartial and clearly demonstrated he was pro UPQt was the UPC who helped the

488 p_160-T-212-p.48 (FRA-p.42).
489 p_160-T-212-p.48 (FRA-p.44).
490p_160-T-212-p.47 (FRA-pp.41-42).
491 p_160-T-212-p.47 (FRA-p.42).
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Bahema to still live. If now in Ituri there arelstiema people, it's due to the UPE*He

was reluctant to acknowledge UPC attacks on neigivg villages.

365.The Defence raises concerns as to various aspiekis evidence. The defence submits

that the witness was partial and prejudiced by wietmay have heard subsequent to the
attack and by the simple fact that Katanga is amtud this crime. The witness suffered

personal and economic loss. He demonstrated a el@jrexaggeration as to what he saw.
This is particularly true when one comes to that & his evidence that most concerns

Germain Katanga, but there are other significastrépancies of account.

366.The geography is important when considering vari@spects of this witness’s
testimony. It was difficult to locate the precisesyion of his house or farm in court. On the
judicial site visit the Chamber visited both higgent home and the site of his home at the
time. He had described it as: “I was very clos&jldmetre away from the institute. | could
even see the institut®® and “Well, | would say about 15 minutes on fobt"1t is accepted
that one could see the Institute from near his hahwigh not at the site of his home. But it
was a considerable distance — certainly too fadeatify somebody, let alone somebody the

witness had never met.

367.The witness gave a rather confused account of bigements on the morning of the
24" 1t appears that he remained at home until ab@utr8 when he moved to a hiding place
by the Waka river, though he later stated: “I hadt lthat place around 5.00 in the

morning.”*° He claimed that he could view the Institute frdma Waka river hiding place:

Q. From your hiding place were you able to seeBibgoro Institute?
A. Yes. | could see the institute very w&f.

368.This hiding place he described as being three raindbwnstream from the soufte

and would necessarily be even further from theitlitst than his home. The location was
identified on the judicial site visit and was natlyfurther away than the site of his home but
down and out of line of sight. There was no posigjbof viewing the Institute, or anything

else further than a few metres from the streanih@dand rose steeply in the direction of the
Institute, barring all view. The hiding place wasfact in the narrow channel dug by the
stream. The vegetation and concealment would funéstrict the view. Later the witness

appeared to change his account — “But where | wagdeh, | just heard the noises, the shouts

492p_161-T-109-p.45-1.16 (FRA-p.44-1.23-24).

493 P_161-T-109-p.27-1.6 (FRA-p.26-1.20-21).

494p_161-T-111-p.38 (FRA-p.36).

49%p_161-T-111-p.15-1.6 (FRA-p.14-1.17).

4% p.161-T-109-p.53-1.25, p.54-1.1 (FRA-p.53-1.13-Bt)d P-161-T-112-p.73-1.2 (FRA-p.63-1.13-14).
497P.161-T-112-p.59-1.1 (FRA-p.60-1.13).
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of persons. People were screaming, and there wafireyti*®®

8.00 a.m. up till 1.00 p.m*° though later, that he left at 19 00 to go to Bunia

He said ‘I stayed there from

369.The deaths he recounts is not in dispute but hisopally witnessing them is thrown
into doubt, not only because he could not see Isat lay the intrinsic contradictions of his

account.

370.0ne of his most graphic descriptions is the dedtNdora’s wife: [REDACTED]?®
[REDACTED]->*! [REDACTED]>%? [REDACTED]->® yet later stated—when Ndora's wife

was killed, | was alone>®*

Later he appeared to refer to Ndora’s wife in haptontext — the
finding of bones - and said she was not Bira butiNghe was a young Ngiti woman. [...] It

was Ndora's wife, and her name was Regifi2.”

371.The witness described seeing [REDACTED].

[REDACTED] >
372.Later he said that he did not see [REDACTED] di#vken she was killed | didn't see it
myself with my own eyes because | was 1 kilometvayd *°- and had merely been told of it
by the woman’s daughter. When asked about thisepancy of account he merely stated he

had heard his [REDACTED] voice.

373.There were a number of observations unique to hisnch as the presence of women
PMF’s among the attackers:

A. Some of them were military police and they weaerying weapons, they were PMES.

374 .He also spoke of seeing children: There were skehitaren. There were also women
and young girls. You couldn't count how many thesrev Those -- some came from Zumbe,
others came from Gety, from Nombe, from Soke, fidavi, all had one objective: That was
to exterminate Bogord®® He was not in a position to identify where theynesfrom. He also

498 p_161-T-113-p.25-1.3 (FRA-p.28-1.7-8).

499 p_161-T-113-p.24: A. | stayed in the same plad# sanset. | stayed there until 1.00. THE INTERPER:
At 1900 hours, corrects the interpreter (FRA-P.28114).
*0p_161-T-110-p.54-1.9 (FRA-p.51-1.18-19).
01p_161-T-110-p.54 (FRA-p.52).

%2 5ee for the French version DRC-OTP-0164-0488-para.
%3 p_161-T-110-p.54-1.6 (FRA-p.52-1.17-18).

%4 p_161-T-113-p.53-1.12 (FRA-p.52-1.12).

5 p.161-T-113-p.17-1.17 (FRA-p.17-1.12-16).

%% p_161-T-111-pp.6-7 (FRA-p.6).

7 p_161-T-110-p.52-1.8 (FRA-p.49-1.17-18).

%8 p_161-T-111-p.13-1.12 (FRA-p.13-1.5-7).
*9p.161-T-111-p.53 (FRA-p.51).
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claimed the children were armed with RPG’s, SMQGid @a weapon he could not name but

“these weapons had a cham*”

375.He also spoke of trucks being used for pillage:r&heere trucks there and they would
use the trucks. They loaded everything they haertaito the trucks:*

376.His history of his [REDACTED] movements that daydaieir hiding by the Waka
stream is confusing. It is unclear when she wak Win and when not. That is relevant to her

potential as a possible witness to corroboratédsismony or not.

377.In his statement, he stated that he remained hidd@ogoro viewing the events for

several days:

During several days, | was hidden in the forest @ndd see all that was going on in Bogoro.
It was like that | was the witness to the summamscations done by the Ngiti with the help of
machetes™?

Yet his evidence was that he left Bogoro at 19z same night and went to Bunia arriving
at 08 00 on the 25tH>

378.He claimed, as to his cattle that;

There were Ngitis and Lendus mixed together. Tlayeand they took all the cows and they
took them to their camp and | saw them do it. Thveye beating their drums and dancing at
the same time and | saw them d@'it.The attackers had taken away my 68 cOWs.

Given the history of attacks and insecurity theedeé submits it unlikely that the witness lost
such a large number of cattle on thd24o other witness speaks of such a substantiil the
'P-166 stated that a farmer called [REDACTED] haddoiws pillaged on 16 December 2002.
That happens to be P-161’'s name. By Notice of Adiminsthe parties to the case admitted
that P-161's nickname is [REDACTEDY® [REDACTED)] stated that local cattleowners had

moved their cattle far away from the possibilityro$tling>’

379.In his written statement the witness made very ifipeeference to Ugandans being
present. But in his evidence he said they werdifigithe attackers'®

Q. Is it your evidence that the attackers of Boganmo the 24th of February, included UPDF
soldiers?

*10p.161-T-111-p.52 (FRA-p.50).

*1p.161-T-111-p.15-.20 (FRA-p.15-1.5-6).

*12p_161-T-113-p.54-.1 (FRA-p.54-1.2-4).

513 P.161-T-113-p.47-1.11-12 (FRA-p.46-1.12-13), pMB(FRA-p.48-1.2), pp.54-55 (FRA-pp.53-54); P-151-
116-p.39-1.24-25 (FRA-p.39-1.6-7) ; P-161-T-111p12-4 (FRA-p.11-1.25, p.12-1.1).

%4 p_161-T-111-p.14-1.8 (FRA-p.13-1.21-24).

*15p.161-T-111-p.33-1.23 (FRA-p.32).

°161CC-01/04-01/07-3202-Conf.

17 D2-176-T-255-p.48 (FRA-p.48); D2-176-T-256-pp.44-48 (FRA-p.36-37; 41).

*18p_161-T-113, P-161-T-114 and P-161-T-115.
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A. The day on which the Lendu-Ngiti coalition attad, yes, the UPDF elements were there.
Q. And when you say they were there, whose side tmy fighting on?

A. No. The Ugandans had stayed there on the spleenwhe others attacked to kill people in
Bogoro, the Ugandans fought against them and chidmsd away. When they started killing
people, the Ugandans were saying the following:isT& not possible. Why is it that you are
killing each other, you Congolesé?”’

380.And, paragraph 30 where he states:

| recall that the Ugandans were saying to the Ngit the Lendu that they were not there to
intervene. They were there just to chase away Pe¥’

381.To which he said:

A. No. They did not understand me well. They tookatvl said down wrongly. It was the
Lendus | was talking about.

Q. You say this a little later: "I'm certain themere Ugandans soldiers, as | saw them with my
own eyes. They had uniforms in dark green, anduldc@ee that some of them had rank
markings on top of their shoulders. The Swahilt tiney used was different to that spoken in
the Congo, and this fact contributed to convineimgthat they were Ugandan soldiers."

A. Yes, | recognise at that statement.

Q. And do you stand by that today? Do you agreb thiat today?

A. To say that the Lendus were conversing on thetldat that woman was killed, that is one
thing, but the information about the Ugandans imething elsé*

382.His present position appears to go no further than:

They were mixed with some very tall people who waniforms, who wore clothes like the
Ugandans?®

383.Moving to the specific allegations concerning Kaanthe witness introduced an
entirely new line of evidence which the defencensih is a recent fabrication. Part of that
evidence concerns the witness’s knowledge of thii Mmguage>®® While he may know
some words, particularly in the context of the denwords he demonstrated, the defence
submits that that is far from demonstrating a faciior the Ngiti language in respect of the
wider vocabulary employed in the other statemeetpiofessed to have understd6tHis
basis for knowing Ngiti appears based on his hatiadja [REDACTED]. In his introduction
he stated that:

*19p_161-T-113-p.33 (FRA-p.33).

20 gee for the French version DRC-OTP-0164-0488-Béra.

21 p_161-T-113-p.35 (FRA-pp.34-35).

°22p_161-T-111-p.16 (FRA-p.16).

3 p.161-T-109-p.17-1.25 (FRA-p.16-1.22).

24p.161-T-109-p.37-1.6: "Hit them, hit them, doe't them go" (FRA-p.36).

P-161-T-109-p.46-1.20: “You, inhabitants of Bogormday you're going to see. Today Germain Katanga
himself, in person, has taken possession” (FRASB#8 « Vous, les habitants de Bogoro, aujourd’hoijs
allez voir. Aujourd’hui, Germain Katanga lui-méme gersonne a pris possession»).

P-161-T-109-p.49-1.11: "They have brought us herdd the work. We have come to do the work, andetie
no question of saying do this, don't do that. Wae&ere to carry out the work" (FRA-p.48).
P-161-T-111-p.55-1.18: [...]'"Germain Katanga and Niglm today have done something. Ngudjolo and
Ngudjolo (as interpreted) have today done somethihigh is remarkable." Before the people in Bogosre
drunk, and today -- Mathieu Ngudjolo (FRA-pp.53-54)

No. ICC-01/04-01/07 100/359 29 June 2012



|CC-01/04-01/07-3266-Corr2-Red 02-07-2012 101/359 CB T

| [REDACTED]. Well, | do have difficulties speakirthat language, but | do understand it. |
also understand [REDACTED] becauf@EDACTED] who died was [REDACTED]. |
speak also some Ngiti.

384.The first mention he made of the implicating wowss:

The people who were killing them were the Ngiti,vesl as the Lendus, as well as the Bira,
and after that they started to shdlY,ou, inhabitants of Bogoro, today you're going é®.s
Today Germain Katanga himself, in person, has tgkassession.” This women and children -
- their women and their children, they shouted.yThaid, "Germain Katanga, Ngudjolo (o
yee) (indiscernible)." They shouted in this walhehrd these cries -- | heard these shouts with
my own ears?®

385.When and where he heard these words was uncleanadesked for clarification by
the Chamber.

PRESIDING JUDGE COTTE: (Interpretation) Can you faom that you heard this with your
own ears, these women and these children shotiingards that | have just said?

A. Yes, that happened in the following way. | catétiberately impute crimes to them that
they haven't done or say it was them who killedrtheheard this with my own ears; women
and children said that. When the militia killed thde of Laurent, it was at this time that |
heard what they said. There were the Lendu, there the Ngiti, and they found themselves
in the place that the wife had been killed. Thedweand the Ngiti were saying, "Where is the
money that you confiscated from this woman? We hallishare this money." And the Nagiti
said, "Why? I'm not going to give it." And they dafWe are going to take this money. Find
your money in your own way." The Lendu answereth@following way: "If it is not us, the
people from Ngudjolo who came to help the Ngite §ou able to defeat them? It was the
people from Zumbe who came to help us. If not, wowldn't be able to defeat the UPC," and
they started to speak between themselves. Andagltds, the women and children started to
shout and sing in Kingiti, and they said, "GermKiatanga and Ngudjolo today have done
something. Ngudjolo and Ngudjolo (as interpretedyehtoday done something which is
remarkable." Before the people in Bogoro were dramd today -- Mathieu Ngudjolo.’ they
sang, and they banged tom-toms, and | heard titismy own eyes -- with my own eafs.

386.He said he was then hiding by the riverHe was asked by the Chamber whether he
heard the words once or more than once. He reftiegd

At one point after they had driven away everybobtgyt were celebrating. They were
celebrating. They even slaughtered cows and theg siaging. Women and children -- even
the adults had a great celebration. They startagirgg from 9.00 till 6.00 p.m. How could |
not have heard what they were sayfiy?

387.He was further asked by the Chamber whether hethe@®nly one who heard those
shouts. He replied that:

I'm not the only one to have heard those noisesryiene who was hiding heard those noises.
Even the chief of the Babiase groupement spentitiié there’?®

5 p_161-T-109- p.46-1.18 (FRA-pp.45-46).
%6 p_161-T-T111-p.55 (FRA-pp.53-54).
%27p_161-T-T111-p.56-1.4 (FRA-p.54-1.10).
8 p_161-T-T111-p.57-.1 (FRA-p.55).

29 p.161-T-111-p.57-1.22 (FRA-p.56-1.8-10).
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388.He was asked by the chamber whether other people mear him. He said “everyone
hid in their own place® (his wife was not with him at the time of the kij of Laurent’s

wife, - A. | saw my wife at 1500 hourd)

389.0n being asked whether he could name anybody else hveard the utterances he
claimed he knew people but could not name themn @veprivate session, as they would
think he was against thelf. The defence submits that is untrue and said te thid fact that

he can not name anyone.

390.1t is to be noted that the words he recalls heacimanged significantly. They changed
further in cross examination when he stated theds/attered were.

Today these children have done some work. Thahit they were saying. “Today you have
worked.®®

391.He stated that the words were said in his own camg@p

They were saying that today Germain Katanga andigatNgudjolo have done some work.
It was a celebration in my compound. There werescand goats and chickens. There was
everything?**

392.He then placed that as having been said “at th#tites It was a feast. Even the women

who had been taken were able to see tHat.”

393.No other witness has given evidence of the utteohguch shouts or words. Nor had

witness 161 prior to this oral testimony. The Chambecognised this evidence as being
spontaneous and a surprise to the defence andreeh@a oral decision permitting the

defence some latitude in their conduct of the veg'etestimony. In terms of investigating the
testimony further his evidence is such as to fatkahy constructive efforts on the part of the
defence to investigate his testimony given the eagss of much of it and his statement that
he was alone at the critical time when he heardstimuts. His wife, he said, had not yet

joined him by the stream.

394.The witness attempted to bolster his evidence agaf@mtanga further. He said, in
response to questions from the bench as to whtber were other utterances concerning the

two accused, and again with no prior mention of it:

A. [...]  know Germain Katanga very well. He alsookys me [...]. As for Germain Katanga,
he knows me. [REDACTEDT®

*0p_161-T-111-p.57-1.14 (FRA-p.55-1.21-22).
31 p_161-T-113-p.45-1.8 (FRA-p.46-1.9).
°32p_161-T-111-p.65 (FRA-p.63).

3 p.161-T-113-p.58-1.17 (FRA-p.57-1.17-18).
34 p_161-T-113-p.58-1.2 (FRA-p.57-1.1-3).

% p.161-T-113-p.59-1.1 (FRA-p.57-1.1-2).

3% p.161-T-111-p.58-1.13 (FRA-pp.56-57).
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395.This was disputed and he was invited by the defémseibstantiate these remarks as to
his knowledge of Katanga. At first he appeared riotb maintain this essentially false
impressior?®’ It eventually transpired that he had not met Kgéardid not know which
village he came from, had never heard of him befioeewar and conceded that “It was only

after the war that | heard people talking about.Hiff

396.If he had not heard of Katanga until after the iwanakes it all the more unlikely that he

heard the name Katanga shouted of Pdbruary.

397.Crucially, the defence must emphasize that theesgmever mentioned the utterances
before doing so in court. Spontaneous remarks @arhdnest and truthful additions to

evidence. But in the present context it would beyweirprising for such pointed and relevant
evidence to have been omitted. After all, it go@she heart of his evidence in respect of

Katanga. He was invited by the Chamber to explain.

PRESIDING JUDGE COTTE: [...] Is it possible for yoo tell us why you did not mention
those shouts, those utterances [...] when you wéeeviewed by the Office of the Prosecutor
in October 2006, do you remember why you did nattine that at the time?

A. | said it, but it seems to me that the peophas speaking to did not note it down on paper.

And | expressed myself normally at that time asditl it>*°

398.The witness repeated this later in cross examinatfoThe witness was seen on several
occasions and plainly interviewed with care. It Vdobe very surprising for a prosecution
investigator to overlook such a piece of evideridee withess had the opportunity to review

his statement before signing it.

399.The evidence is highly significant and he was adkgdhe defence what he felt the

relevance of it was.

Q. Well, let me put it again. When you were beintgiiviewed by the Prosecutor, wasn't it
obvious to you that he was interested, he'd likkentmw, who you thought was responsible for
what had happened at Bogoro?

A. You want to say those who came to attack Bogtimose who came to massacre in
Bogoro?

Q. Well, those who were responsible for the attddiat was an important point of interest,
wasn't it, an important thing, who was respondibighe attack?

A. There you have finally asked your question. Ngloedand Germain Katanga came to
Bogoro, attacked Bogoro.

Q. So why didn't you tell the Prosecutor that dyitimose ten hours of interview?

A. Can | mention their names without knowing hove th everything is going to be done
afterwards? They are in Bogoro until today. Thegvdrout the people. They built houses in
Bogoro and didn't go back. They didn't want to gmk We are living there with Ngiti,

37 p_161-T-112- pp.21-26 (FRA-pp.20-).

8 p_161-T-112- p.27-1.3 (FRA-p.26-1.15-16).
%39p.161-T-111-p.58-1.19 (FRA-p.57-1.6-13).
*0p.161-T-113-p.62 (FRA-p.61).
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Lendu. Why? Why didn't they go home? Even theiresjiwwomen of this ethnic group, are

there>*

400.He obviously had no explanation. The defence subimis because it is a recent
concoction, further and amply demonstrated by wih&t witness stated in his written

statement, as put to him in court :

Q. [.-.] I'm going to come now to paragraph 66, whiglalmost the last of the paragraphs of
your statement, and this paragraph has been hedttethese words: "Those responsible for
the attack." And I'll read it all to you for compdmess, and then will ask you a question about
it [...]. "Those responsible for the attack. "I dotnknow what was the name of the
commander of the fighters who attacked us in 20@Bow, on the other hand, that the Lendu
belonged to the FNI, and the Ngitis to the FRRIoInot know what those letters stand for. |
only know that that is the name they are calledhenradio. | believe that the name of the
chief of the FNI at that time was Ndjabu. | heaedple say that the chief was called that, but
I do not know him, and | have never seen him. Bpeet of the FRPI, | believe the chief was
called Cobra. Again, | do not know moré?"

401.And in not knowing more, his evidence in respecGefmain Katanga, and in particular
of his hearing those shouts alluding to him, idezed, on that ground alone, unreliable, even

incredible.

B- Review of the credibility of victim withesses

402.As a preliminary submission, the Chamber must ésercaution with respect to the
testimony of victims for a variety of reasons. Eitsmust be remembered that their status and
the fact that they are seeking compensation fraactiurt gives them a special and personal

motive to seek convictions.

403.Second, as crime based witnesses while not knowingh if anything about the
accused or the line of responsibility, such witesskave an incentive to point the finger at
someone, especially if the persons suggested ara the same ethnic group as their

attackers.

404 .Thirdly, it must not be forgotten that the circuarstes in which they came to give their
evidence differs from that of prosecution witnestesn a procedural point of view. The

defence did not have the benefit of notice of thestimony before the commencement of the
trial. This presents a significant disadvantageeims of investigations and the ability to test
their assertions through other prosecution witresshe defence was restricted in the time
for cross-examination. While this also applied tee tvictim’s counsel, it should be

remembered that it does not require much time tkenaafalse allegation, but it requires a lot

more time to unravel and undermine it.

*1p_161-T-113-p.62-1.23 (FRA-p.62-1.4-20).
*42p.161-T-113-p.64-1.16 (FRA-p.63-1.17-25).
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405.Lastly, account should be taken of the fact thatwictims are not meant to be there as

prosecutobis, filling in the holes for the prosecution.

(1) V-02 — [REDACTED]

406.V-02, [REDACTED] gave evidence that she was livind3ogoro in February 2003 and
that someone came to warn her parents that theg alsvut to be attacked by Lendu from
Zumbe®* On the 2% February 2003, she was sleeping at her house [REE®] minutes
walk away from the Institute, when she heard simgofiom the direction of the Institut&’
She went outside and then after a few minutes gohtisband up®® The family then headed
in the direction of the Institute with their [REDAED] children>*® She intended to go to the
camp but there was no way of gettingthShe then took a different direction from the st

the family’*® and [REDACTED] was killed*®

407.v-02 stated that according to her Germain Katangd Mathieu Ngudjolo were
responsiblé® Her conclusion about Germain Katanga was based information obtained
from women coming to the market of Bogoro. In resgmto a leading question from the legal
representative she also includes no 2 on EVD-V1I®80as one of her sources, without

clarifying whether this was first or second handrisay>>*

408.The Chamber should also have regard to the fatothéhe witness’s admission during
cross-examination, at the time she was seen byleal representative, other victim’s
expressed their opinions as to who was responsiliis. could have influenced the witness

who had a strong incentive to identify those resga.

409.The defence accepts that this woman lost her amittithat this may have occurred on
the 24" February at the battle of Bogotd.Otherwise, issue is taken with the reliability and
credibility of her evidence in so far as it seekgicriminate Germain Katanga.

410.The only assertion in her evidence that incrimisa@ermain Katanga is that he,
together with Mathieu Ngudjolo, was responsible foe attack at Bogors® Since this

statement does not specify what the witness saleard, but rather what she believes, and

*3V/.02-T-231-p.28-1.16-19 (FRA-p.25-1.3-6); and p-B0-18 (FRA-pp.26-27).
44\/-02-T-231-p.32-1.19-20 (FRA-p.28-1.22-24).
45\/.02-T-231-p.34-1.11-13 (FRA-p.30-1.12-14).

*40\/.02-T-231-p.33-1.2-12 (FRA-p.29-1.2-13).

*47\/.02-T-231-p.33-1.16-17 (FRA-p.29-1.18-19).

%48\/.02-T-231-p.33-1.13 (FRA-p.29-1.15).

%49\/.02-T-231-p.41-1.4-10 (FRA-p.36-1.5-11).

50\/.02-T-231-p.57-1.23-25 (FRA-p.50-1.21-23).

%51V/-02-T-231-p.58-1.1-6 (FRA-p.50-1.26-27).

52 Dr O’Shea stated this in court: V-02-T-231-p.443k25 (FRA-p.36-1.25-28); and p.42-1.1-2 (FRA-p.BT).
53V-02-T-231-P.57-1.23-25 (FRA-p.50-1.21-23).
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since it uses the term responsibility as opposedntp specific conduct on the part of the
accused, it is opinion evidence rather than arstae of fact. To that extent, it is inadmissible
as evidence against the accused and should nekee into account. In any event, the broad

and unspecific nature of that evidence rendersritliable.

411.She bases her opinion on what she heard ‘thanks’#and from women who came to
the market from Beni and who gave the inhabitah®agoro information. The nature of the
information was that ‘Germain Katanga gave traininghese soldiers>* This evidence is
unreliable for the following reasons. It is secamdhird hand hearsay. It is not clear whether
the witness heard this information directly fronese women or through other inhabitants
who spoke to the women. The women are not idedtdied the witness did not know thém.

It is therefore impossible to evaluate their raligb The fact that they were from Beni and
not Aveba implies that they probably did not peebynobserve the conduct of Germain

Katanga but heard about it from others.

412.As evidence of Germain Katanga's involvement wibpect to the attack on Bogoro,
this evidence can have little weight since, acewydio the witness, the women must have
come at the end of 2002. She specified during esgamination that they were scared to
come at the beginning of 208%.This means that these women could only have kmkimg
about conduct at least two months old. Even th&anbt clear how stale the information was
at the time it was given. Therefore such trainirggwot necessarily for the attack on Bogoro.

It is also unclear which soldiers are being refétee and how many they were.

413.Apart from the lack of reliability of this witneswith respect to her evidence on
Germain Katanga and the minimal weight that co@atiached to it, there are problems with
the credibility of her account. There is an essgmlifficulty with believing her account. She
says she was living by the road to Bunia, [REDACTHDinutes walk away from the
Institute, and she heard shots emanating fromdieattion’ It is thus very surprising for
her to take the direction of the gunfire rather dpposite direction towards Bunia. Making
the choice she claims to have made places her [REED] children in unnecessary danger
and at risk of separation. When it was put to hat this made absolutely no sense she did not

provide a satisfactory explanatioty.

54\/.02-T-231-P.58-1.7-8 (FRA-p.51-1.1).

%5V/.02-T-233-p.11-1.2-6 (FRA-p.9-1.21-24).

%%6\/.02-T-232-P.39-1.11-12 (FRA-p.34-1.6-7).

%57\/-02-T-231-p.23-1.6 (FRA-p.20-1.12).

%8\/.02-T-232-p.44-1.20-25; and p.45-1.1-11 (FRA-p-326-28; p.39-1.1-5).
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414.The other troubling aspect of her story is that\wbeald wake up to gunfire, go outside
to check it out and only after a few minutes getthesband up.

415.The witness’s propensity to lie was revealed wHenwas asked about whether she had
ever been told by anyone that if Katanga was caoedichis might assist her claim for

compensation>® She stated in quite emphatic terms:

At one patrticular time | asked the question whethdrafter the statements that I'd just given,
what the outcome would be. That is the questionlthaked, but up until now | have not had
any answer to that questiofi.

416.Then later after an objection from the legal repngative to the follow up question, a
discussion around it and a break, she was asked ap&ther it had ever been explained to
her by anyone what the consequences for her waultikatanga was convicted. Her answer

then was:

This is a question which I've never had the oppatiuto talk about, given that the Court has
not yet given its decision on thi¥.

417.The witness was also inconsistent in her statemaintsit the relations between the
Hema and other ethnic groups in Bogoro. During ékamination-in-chief, she stated that
relations were good between the groups in 280Bwring cross-examination she admitted
that relations were not good but things were cdietioby the soldier®® During re-

examination, she confirmed that her reference tmgelations related to Bogoro specifically
and not Ituri generally® The witness’s claim that Lendu and Ngiti men aramen lived in

Bogoro immediately prior to the Bogoro attack wastcadicted by the evidence of victim V-

04 who stated that Hema, Gegere and Alur werertheashnic groups living in Bogord>

418.Another inconsistency arose when the witness wasdasvhether she had seen
[REDACTED] while she was in The Hague. Her firseaer to the question was an emphatic
‘no’.>%® Later, she stated that ‘I saw her the day we editi¥We saw one another but after that,
each one of us was housed separatély.’

®9V/.02-T-232-p.31-1.5-7 (FRA-p.26-1.14-16).
00\/.02-T-232-p.31-1.8-11 (FRA-p.26-1.18-20).
*61\/.02-T-232-p.38-1.8-9 (FRA-p.33-1.1-2).

°62\/.02-T-231-p.24-1.5-6 (FRA-p.21-1.7-8).
°63\/.02-T-232-p.40-1.24-25 (FRA-p.35-1.15-16).
%64\/.02-T-233-p.36-1.17-25 and p.37-1.1-5 (FRA-p.323-28; p.33-1.1-7).
%5\/.04-T-233-p.71-1.2-7 (FRA-p.62-1.22-27)

¢ IREDACTED].

%" [REDACTED].
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419.The defence put it to her that she was not visiting not living in Bogoro at the time
but in Kasenyi where her husband was [REDACTED]t iHetive to lie on this aspect rests

in her wish to obtain compensation for her losses.

420.There are various factors that undermine the ciléglibf her claim that she was living
in Bogoro in February 2003. She went to [REDACTHED]obtain [REDACTED]'s death
certificate, a fact she would have known was vali. She stated that this was the office for

the collectivity>®®

421 .Central to her claim that she lived in Bogoro whaes fact that she had a restaurant there.
When asked the name of the restaurant, she didtatg that it did not have a name. She
simply stated that one forgets thim§s.t is submitted that this was a witness who did no
portray herself as having a bad memory. She remezdbihe date of the attack, and the
names of individuals whose names had been mentangd market of Bogoro in 2002. It is
extraordinary that she would not remember the nainmer own restaurant.

422 .0ne would think that in a small community like Bogavith a military camp being a
central feature of the village in a time of warttliae locals would know the name of the
commander of the camp. This is supported by evielémm those who lived in Bogoro, who
stated that his name was Commander Gerafairhis witness could not provide the name of
the commander of the UPC camp in 2003. She saichabeforgotten it’* So she could
remember the names of enemy commanders mentiéhdajt not the name of the
commander who was living at the camp [REDACTED] mtés walk away from where she

lived and who was protecting her village.

(2) V-04 — [REDACTED]

423.V-04 gave evidence that she was living in Bogorattum 24" February 2003. She was
[REDACTED]. At 4.00 am she heard firing coming frahe direction where the Lendu lived
and from the direction where the Ngiti lived. Shedffrom the house where she was to the
Institute. It took [REDACTED] minutes. She enteremhe of the classrooms. Her
[REDACTED] was also in there with his children. Steys that she fled the classroom round

the back of the institute and into the bushes.k&ip¢ going until she reached Bunia. She later

%8\/.02-T-232-p.21-1.2-14 (FRA-p.18-1.8-9)

%69\/.02-T-232-p.19-1.22-24 (FRA-p.16-1.26-28)

"0 EVD-OTP-00202/P-166" statement/paras50-52 ; P-1686-p.14-.23-t0-p.15-1.8, p.59-.4-6 (FRA-pp-12
.28-p.13-1.10, p.54-1.14-17) ; D2-176-T-255-p.26-2 (FRA-p.25-1.28-p.26-1.2.); D2-176-T-256-p.533-
18 (FRA-p.45-1.8-12); P-323-T-117-p.2-1.20-to-p.28 (FRA-p.2-.15-p.3-1.11).

>71\/.02-T-232-p.28-1.3 (FRA-p.23-1.25-26).

372\/.02-T-232-p.30-l.1 (FRA-p.25-1.15).
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heard from others that her uncle and children Wiled.

424 She claimed that Germain Katanga and Mathieu Nduigyere responsible for both this
attack and the one of 2001. The preponderanceeoétidence whether from the prosecution
or the defence simply does not support Germain n¢@a responsibility in 2001. Further,
other than a reference to them fighting, theseragss remain unexplained. No detail is
provided as to the basis of her belief. For thesom and because she has embraced 2001 in
her assertion, it is submitted that this generétremce to the involvement of Germain

Katanga cannot be considered as reliable or prabanhd should not be relied on.

425.1t is suggested that given the lack of foundatiomletail attached to her assertion about
Germain Katanga there is a reasonable possildilét/hier references to Germain Katanga are
based on what she has heard about the trial rétherany specific recollection about the
attack. Her ability to fill in unknown facts withubsequently obtained details is aptly
illustrated by her confident pronouncement of theecbf 24' February 2003 in cout{? She
was asked in cross-examination whether she petgoredollected this date or it was

something she had heard since. Her response wasfigon:

No. I personally lived through the war, and | carfiooget it. | know very well that there was
fighting on that day’*
426.Yet, as was put to her in cross-examination, in $tatement of September 2010, at
paragraph 6, she quite clearly stated: ‘The att#cR003 took place at the beginning of the

year. | no longer remember the exact date.’

427 .Similarly, another illustration of the witness ffilgy in the gaps was when she was asked
whether her statement that it was the UPC in thepcaas something she had heard since the

e’’® Yet, again, as put to

events. She again clearly stated that ‘nobody lest#hat fact to m
her in cross-examination, in her statement of Sepe 2010, she had said that ‘the soldiers

were Lubanga’s soldiers. | don’t remember any mrat the group was called?’

428.Putting her general assertion of Germain Kataniga'slvement aside, she cannot in our
submission be treated as a reliable or credibleesg because of the profound and poorly

explained shift in her account.

°73\/.04-T235-p.35-1.7-8 (FRA-p.31-1.4).
574\/.04-T235-p.3-1.9-10 (FRA-p.3-1.2-3).
°75\/-04-T235-p.3-1.11-15 (FRA-p.3-1.4-8).
576\/.04-T235-p.4-1.5-17 (FRA-p.3-1.25-28; p.4-1.1-9).
°77\/-04-T235-p.4-1.18-21 (FRA-p.4-.10-13).
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429.She made an application to particifatend an application for reparatidfisin 2008.
In September 2011 she was interviewed and agadamuary 2011, when she corrected her
previous statements radically altering her accodet. account in court was in line with her

last statement.

430.Her two accounts are so incompatible and the pilisgibf her making a mistake is so
remote in the circumstances that it is submitted shhe must have lied the first or the second
time round. Alternatively, the differences are adical and the mistake so extraordinary that
she cannot be considered as a reliable withesrdiogly, her credibility and or reliability
cannot be trusted. In cross-examination, she wadraded with the differences in her
various statements and it is submitted that helaagtons do not cure the fundamental

unease created by this shift in account.

431 .Essentially, the difficulty with her evidence cestraround the loss of her family
members. Her first account, which she maintaine®0@8 and 2010, was that her father was
killed together with her uncle and others at thgy@o attack on the 34February 2003 and
that this constituted part of her losses. Her seé@mtount was introduced for the first time in
2011 in January and maintained during the hearirfgebruary. It consisted of saying that her
father was killed in 2001, while her uncle wasddllin 2003 in the February attack. This
would imply that her uncle and father were notddllat the same time, as previously stated,

but three years apart. It would also imply that [RETED].

432.When she gave evidence in court she explainedathah she was orphaned in 2001, it
was her uncle who became her new father figuréhdse circumstances, placing her father’s
death on 2% February 2003 could not reasonably have been pleierror. This is borne out

by her answers in cross-examination, which faiptovide a satisfactory explanation, but in

fact contribute to underlining her lack of crediyiland or reliability.

433.The witness confirmed that both her signed apptinain 2008 and signed interview
statements of September 2010 were read back tolrhdrer application she gave a very
specific account to the effect that on th& E&bruary 2003, they woke up to gunshots, rushed
to where the UPC soldiers were at the school antherway FRPI and FNI soldiers killed

several members of her family [REDACTED)]. This amsbwas read out to witness during

578 EVD-D02-00112.
5 EVD-D02-00113.
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cross-examinatiorf?

434.The explanation she gave for this account, whiah ctaimed to be false, was that she
wanted to draw out the fact that it was done by shme people, Germain Katanga and
Mathieu Ngudjola®®® It is submitted that this explanation does notesdva mistake but a
deliberate distortion of the facts. This is corr@ied by the fact that annexed to the
application to participate is a death certificatehe name of her father recording his date of
death as the 24February 200322 She claimed that this was the fault of the pewyie filled

in the application because they gave it to theqreis charge who looked at the forms and
stamped the documett but it is submitted that it is hard to accept tishe had no
participation in the obtaining of a death certifecdor her father or that she would not notice
the problem with the document once obtained. Hatestent is also inconsistent with what
she had said a few minutes earlier when she saidthle person in charge ‘listened to my
statement and on the basis of my statement detitbieedocument to mé® The difficulty is
compounded by the fact that there is another deatiificate for her aunt also recording the
date of death as 24=ebruary 2003, when in court she stated that inerdied in 2001.

435.Her explanation about the accused also revealstusiasm to lay the blame on the
accused by trying to link her misstatement of féwtthem. This explanation is also
inconsistent with what she says later: ‘What | niemais when | thought about this for a long
time, and | realized the first version was not eoty | corrected it on my own initiative and
that is to be found in my last statemefit So this suggests, not that she wanted to bring out
the fact that it was the same attackers but thatnsade a mistake and did not realize until
later. It is suggested that the fact that she thbabout it for a long time before realizing her
mistake just makes the notion of a mistake moreetfible. How could it be necessary to
think about it for a long time to realize that hercle and father were not killed on the same
date but at different attacks, in different circtamees and in different years, 3 years apart?

436.Indeed the witness admits that she knew that tiexy ah different dates between 2008
and 20102 So she thought about it a long time, knowing theiton, and she repeated the
same false statement in 2010 that she had madedas earlier in 2008. The manner in

which she repeated it, with knowledge and having 8tatement read back to her,

%80\/.04-T-234-p.54-1.4-25; and p.55-1.1-9 (FRA-p.47-R8; p.48-1.1-13).
%81\/.04-T-234-p.56-1.3-11 (FRA-p.49-1.3-11).

°82 EVD-D02-00112

°83\/.04-T-234-p.63-1.24-25 (FRA-p.56-1.12-14).
%84\/.04-T-234-p.63-1.17-18 (FRA-p.56-1.6-7).
%85\/.04-T-234-p.58-1.9-22 (FRA-p.51-1.1-13).
°80\/.04-T-234-p.59-1.2-4 (FRA-p.51-1.19-21).
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demonstrates that she was either deliberately eltabg the truth at that time or was not
telling the truth in court. This is reinforced Wyetcontent of her 2010 statement where she
adds the significant detail of the attendance of REDACTED]:

The day before -- rather, the evening before ttazlatit wafREDACTED].>*
437.This was read to her during cross-examinatfGier only explanation then was that it
was a mistake that she corrected in her last satenn the light of the implausibility of
these differences amounting to a simple error dmel unsatisfactory and inconsistent
explanations for this error, it is submitted tHa evidence of this witness was not credible or

reliable.

438.Finally, V-04’s last answer in cross-examination dnpunsel for the first accused also
revealed her economy with the truth. When asked nwh&as the last time she met
[REDACTED], her answer was at Kinshasa airport kefcoming to The Hagu&® This is
contradicted by [REDACTED] who stated, herself aeme prevarication, that they were
with each other on their first day in The Hagueyihg been on the plane togeti&t.

[1I- EVALUATION OF EVIDENCE
A- General Principles

(1) Burden and standard of proof

439.1t is a general principle of law adopted in intdimaal criminal proceedings that the
burden of proof rests on the prosecution. The pngs$ion of innocence is enshrined in Article
66(1) of the Statute:

Everyone shall be presumed innocent until provatlygbefore the Court in accordance with
the applicable law

440.The expression ‘in accordance with the applicabie implies that each element of a

crime must be proved before a finding of guilt tenreached.
441 .According to Article 66(2):
The onus is on the Prosecutor to prove the guihefaccused.

442 1t follows that the defence is under no obligattonprove anything. If the prosecution
evidence on a particular issue does not prove thelh no explanation is required from the

%87 Statement of September 2010, EVD-D02-00111.
%88\/.04-T-234-p.59-1.19-24 (FRA-p.52-1.4-9).
%89\/.04-T-235-p.6-1.10-13 (FRA-p.5-1.28;p.6-1.1-2).
9 5ee discussion regarding V-02 above.
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defence. Where an explanation is offered then tlestipn of whether guilt has been proved
must be viewed in the light of the evidence as alejlprosecution and defence. However, the
guestion remains whether in the light of all thelewce the prosecution has proved guilt, not

whether the defence has disproved it.

443.1n line with the principle applied in prior interii@nal criminal proceedings, Article
66(3) provides that:

The Court must be convinced of the guilt of theused beyond reasonable doubt.

444 .0ne can see in the jurisprudence the alternatipeesgions used: beyond all reasonable
doubt, beyond any reasonable doubt or beyond amebke doubt. It is submitted that there is
no difference in these formulations, since from itiement there is any degree of doubt as to

guilt which may be considered as reasonable it dvbelreasonable doubt.

(2) Evaluation of items of evidence

445.The evaluation of the evidence during deliberatiorsy be divided into two phases.
First, the Chamber may rule on the relevance adene admitted to a particular issue. In a
second phase, the Chamber must determine the adtgmée of probative value to be

accorded to each item of evidence in a determinaif@n issue.

446.In order for an item of evidence to have been aguahinto evidence the Chamber would
have accepted that it possesses some probative. Vidde extent of probative value actually
accorded to the evidence will depend on its rditgband the extent to which it assists the

Chamber to make a determination on a particulaeistken together with other evidence.

447 .In this respect, the principle of iubio pro reowill apply. It is submitted that this
implies that if the evidence is capable of pointinghe existence of a fact suggesting guilt,
but it is also consistent with another possiblenptetation of the facts, then the accused
should be given the benefit of the docbt.

91 prosecutor v. AkayesiGTR-96-4-T, Trial Judgment, 2 September 1998, pait8: “the general principles of
law stipulate that, in criminal matters, the vemsi@mvourable to the Accused should be selectede’ &so
Prosecutor v. LimajiT-03-66-T, Trial Judgment, 30 November 2005, gida‘Where, in such cases, more than
one inference was reasonably open from these famtsChamber has been careful to consider whetimer a
inference reasonably open on those facts was inst@ns$ with the guilt of the Accused. If so, theand the
standard of proof requires that an acquittal beezatl in respect of that count.” Prosecutor v.CaiplT-96-
21-A, Appeals Judgement, 20 February 2001, par@. 4bis not sufficient that it is a reasonable corsiin
available from that evidence. It must be the oelgsonable conclusion available. If there is anott@nclusion
which is also reasonably open from that evideno@, w&hich is consistent with the innocence of theused, he
must be acquitted.” Prosecutor Krnojelac , IT-97-25-T, Trial Judgment, 15 March020 para. 67:1t is not
sufficient that it is a reasonable conclusion amble from that evidence. It must be the only reabtm
conclusion available. If there is another conclusighich is also reasonably open from that evidenod, which

is consistent with the non-existence of that fénet,conclusion cannot be drawrProsecutor vBlagojevi, IT-
02-60-T,Trial Judgment, 17 January 2005, para.“Zhe Trial Chamber follows the Appeals Chamber when
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(3) Corroboration

448.While Rule 63(2) directs the Chamber to refraimframposing as a legal requirement
corroboration to prove a crime has been commitiethk accused, it does not exclude that
there may be cases where relying on one item afeage would be too dangerous in the

absence of corroboration.

449.1t is submitted that one unreliable or inconcluspiece of evidence cannot constitute
corroboration for another unreliable or inconclesitem of evidence.

B- Specific issues on the evaluation of evidence

Deficiencies in the prosecution investigation

450.The defence submits that there were serious defigie in the investigative process
conducted by the prosecution. Included here iddlere to visit any of the relevant villages
in lturi. Most notably the prosecution never saitfm Aveba, Zumbe, Kagaba, Lakpa, Bavi-
Olongba, Nyakunde, Gety, Mandro, Tchomia or Kasefoyi the purpose of collecting
evidence. Similarly, the prosecution never visitieel Walendu-Bindi collectivité, which is at
the heart of this case. The prosecution also faited¢onduct an investigation at Bogoro
diligently and thoroughly. Instead of conducting awn onsite investigations, the prosecution
relied excessively on unqualified and unaccountablermediaries. These deficiencies

undermine the quality of the prosecution evidence.

451 .Article 54(1)(b) is quite plain in its direction tbe Prosecutor to investigate all facts and
evidence relevant to an assessment of whether tkeceminal responsibility under the

Statute. He has an obligation to investigate ingrating and exonerating circumstances
equally. There may therefore be a range of excotgagvidence which the prosecution has
failed to discover and disclose as a result ofd@scient investigations. The effect of these
deficiencies is to undermine the confidence thatjtidges can place in the results of that
process. It is submitted that the judges shoulé taks into account when having regard in
particular to whether the prosecution has provegbhe all reasonable doubt who were the

planners of the Bogoro attack.

considering that “[sjuch a conclusion must be eéitied beyond reasonable doubt. [...] It must bedhby
reasonable conclusion available. If there is anotleenclusion which is also reasonably open fromttha
evidence, and which is [as] consistent with thenfioence of an accused as] with his or her guilg,dr she
must be acquittetf®* Prosecutor v. Brima et alSCSL-04-16-T, Trial Judgment, 20 June 2007, pard' 98
making that determination, the Trial Chamber hasrbeareful to consider whether more than one infege
was reasonably open from the facts and, if so, érehere was an inference inconsistent with thiét géithe
Accused. If so, the onus and the standard of preqtire that an acquittal be entered in respecttiuit
particular count. See alsdProsecutor \Brdanin, IT-99-36-T, Trial Judgment, 1 September 2@@da. 35.
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Failure to investigate in Aveba and Zumbe

452 .1f the prosecution were conducting an impartialeistigation against Katanga, one
would have thought it obvious that it was importtmvisit Aveba and Zumbe, the localities
where the accused were based at the relevant @medp and interview people there. Any
investigation into exonerating evidence starts witihe proximity of the accused. This was
not done at aft?* By not including Aveba and Zumbe within its invigations this created a

serious lacuna in the range of information and @vie available to the Prosecutor, the

defence and ultimately the Chamber.

Failure to investigate in Kagaba and surrounditlgags

453.1t would appear that the Prosecutor’s Office nelegmed it appropriate to visit Kagaba
or other villages like Lakpa for investigatiof's, notwithstanding the importance of these
locations to their theory of common plan. Accordingseveral witnesses the Bogoro attack
was launched and the details were planned in Kagaba thus a significant flaw in the
prosecution case that it did not undertake thigase. It may have led to the discovery of
significant evidence, some of which may have be&ulpatory.

Failure to investigate Bogoro diligently and thogbly

454 .The prosecution chief of investigations testified ¢losed session from the ®5
November 2009. She testified that the investigatibagan around May 2006, and that she
was only present from September 26870nly one investigative mission was made to the
village of Bogoro before issuing an arrest warragdinst Katanga for crimes committed in
Bogoro>% After that first mission to Bogoro, which took p&in February or March 2007, it
took the prosecution two years to return. Thisaspite the fact that the Court’s jurisdiction
was in place from 1 July 2002, more than 6 montfsre the Bogoro attack. The Prosecutor
had indicated in July 2003, 6 months after theciitthat he would follow the situation in the
DRC closely and that it would be a priority for Hiffice>®® The ICC was dealing with no
other cases at the time and the DRC formally retethe situation in March 2002’ It can
therefore be presumed that the Prosecutor was ad/dne fact that there had been atrocities
committed in Ituri with a corresponding urgent néegreserve evidence, probably in 2003,

but at the latest in 2004. However, it took a fartB years before investigations began.

%92 CHM-001-T-81-p.65-1.24-25 (FRA-p.82-1.10-13).

%93 CHM-001-T-81-p.68-1.4-6 (FRA-p.85-1.5-7).

%94 CHM-001-T-81-p.57-1.9-12 (FRA-p.71-1.19-23).

%9 CHM-001-T-81-p.21; 40 (FRA-pp.27-28, 52).

%% See ICC Press release April 2004, ICC website.

%97 |CC-01/04-1, Decision assigning the situationtie Democratic Republic of Congo to Trial Chambe5 |,
July 2004, p.4.
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455.When Bogoro was visited a decision was made bytheecutor’'s Office to do a partial
exhumation rather than a general one, becauseastfar corroborative’ purposé® Given

the issues of whether the Bogoro attack was itf is@idespread or systematic attack against
civilians (see section V1-B of Crimes against Huitygnand whether the attack was directed
against the civilian population (see section V1-B [irecting attack against civilian
population), it is submitted that it was esserttaiake steps to determine as at early a stage as
possible the numbers and identity of the dead dsasethe causes and time of their death,
and whether they were attackers or defenders.

456.This was particularly important in the light of tliact that there were military and
civiians at Bogoro and having regard to the fdwttthe obligation of the attacker is to
distinguish between the military and the civiliai®o it is important to know who were
military and how many, who were civilians, and thia evidence was not largely a question
of incidental losses. The time of death was imparteecause of the problem that there had

been earlier attacks on Bogoro.

457 .A general exhumation would have been important asild have uncovered evidence
which not only corroborated the prosecution evigerut also the evidence of the accused
revealing substantial numbers of UPC soldiers atatleers. The bodies may have carried
clues as to their identities through the presemegticles of clothing or other items.

458.The timing of the exercise was also crucial. Tret\and exhumation could have been

done at a time much closer to the events.

Failure to include within the investigative proc#iss government’s Maison Militaire, the
RCD-K/ML or the army

459.1t would appear that no contacts were undertakéin the governmerilaison Militaire,

the RCD-K/ML, or the army with respect to eventstbe 24" February 2008%° Timely
pursuit of this avenue by the prosecution couldeh&d to the revelation of significant
exculpatory material. The Defence has subsequéatllyserious difficulties in obtaining the
cooperation of the DRC authorities in this respébe Chamber has heard evidence about the
involvement of the RCD-K/ML and the APC and that thttack was planned from its
headquarters in Beni. The issue of the involvenoénhe DRC as well as the role of the
RCD-K/ML are both crucial and fatal to the proséauis theory of common plan.

%% CHM-001-T-81-p.64-1.14-18 ( FRA-p.80-1.16-23).
%9 CHM-001-T-81-p.70-1.1-6 (FRA-P.87-1.18-24).
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Use of intermediaries
(i) General nature of the problem

460.The prosecution has thought it appropriate to hseservices of local individuals who
were not professional investigators and employatiiwithe Office of the Prosecutor. These
included P-143, P-316, P-183, and P-310.

461.Such persons are not accountable or impartial hadnaiture of their use cannot be
completely transparent. It is not clear that thegerstand the ethical and legal obligations
imposed upon the Prosecutor. These individuals hlbsen used extensively in the
prosecution’s investigative process in particulg#hwegard to contact and arrangements with
witnesses in this case. The defence submits tatptlactice was highly inappropriate and
capable of leading to situations of injustice whiex@ppropriate incentives might be offered,
confidential information may be shared and collnssmcouraged. It significantly undermines
the quality and trustworthiness of the prosecuinvestigations and the witnesses connected
to those investigations.

462.In the Katanga case, the prosecution made spesifiof intermediaries with respect to
15 of the prosecution witnesses and 2 further wgas had contact with an intermediary.
More precisely, P-143 ([REDACTED[ was intermediary with P-28, P-279 and P-280, P-
267, P-132, P-287, P-243 (withdrawn) and was intacdrwith P-30. P-316 ([REDACTED])
was an intermediary for P-249, P-268, P-159 (iestibut withdrawn afterwards), P-161, P-
166, P-28, P-250, P-258 (withdrawn). P-183 ([REDALDI) was an intermediary with P-28
and P-250. P-310 (identity redacted) was internmgdfar P-323, P-353 and also with
[REDACTED] % P-267 acted at some point as intermediary sincerdserequested to pre-
select three alleged child soldiers for a screemingose’? These intermediaries were in

contact$®?

463.1t is accepted that mere contact with an internmgdieould not necessarily lead to the
non-reliance on that witness’s testimony by the ralber. However, where the prosecution
employs unsupervised and unaccountable individtealenlist witnesses into the case, the
systemic dangers inherent in that process, combaiddindications in the testimony of those

90 p_143's identity ((REDACTED]) was disclosed by tReosecution by mail on 13 September 2010 only,
almost a year after the start of the trial (whitdrted on 24 November 2009, T-80), therefore, teéeBce could
not put his name to all the Prosecution witnesdes t@stified before and confront them to his name.

01 Cf. 1CC-01/04-01/07-1848-Conf, |ICC-01/04-01/07-2204r6ExXp-AnXA; 1CC-01/04-01/07-2214-Conf-
AnxB; 1CC-01/04-01/07-1561-Conf-Exp-para.1AjbangaTrial Judgment, paras 209, 295; T-141-p.67 (FRA-
pp.68-69); P-30-T-183-pp.26-28 (FRA-pp.24-26) an80” statement EVD-OTP-00128/paras.99-101; EVD-
D02-00138, paras 2-7, 14, 16-19.

92 EVD-D02-00245, p.2.

693 |CC-01/04-01/07-2204-Conf-Exp-AnxB, 1CC-01/04-01/2214-Conf-AnxB; 1CC-01/04-01/07-2214-Conf-
AnxA; LubangaTrial Judgment, para. 209, 295, 321.
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witnesses that there is a problem with their rdiigb may lead to the conclusion that it is no
longer safe to rely on the evidence of those wdesdor the purposes of a conviction. The
defence submits that this is what the Chambercsdavith in the particular circumstances of

this case.

464.The affected witnesses were 28, 279, 280, 267, 243, 268, 159, 161, 166, 250, 258,
323, 353 and 157. P-267 was himself used as armatkary with respect to the selection of
child soldiers and he was good friends with intedragy P-31. Of the 15 witnesses affected,
four have been withdrawn: 243, 258, 157 and 15%h(wawn after testifying and not to be
relied on by the Chamber for purposes of incrimomgt It is submitted that the remaining 11
witnesses primarily affected who have come to givalence following extensive contact
with intermediaries should not be relied on by @teamber because of the inherent dangers
attached to the manner in which they have come tioprocess. In the alternative, the
danger associated with the unsupervised actiomsterimediaries is a factor to be taken into

account in deciding upon the probative value tatti@&ched to the withesses affected.
(i) Findings inLubanga

465.In the Lubangacase, the Trial Chamber held that ‘the prosecusibauld not have
delegated its investigative responsibilities to ititermediaries®* It concluded that ‘a series
of witnesses have been called during this trial sehevidence, as a result of the essentially

unsupervised actions of three of the principalrimidiaries, cannot safely be relied 81r.

466.Intermediaries 143 and 316 acted in bothlthbangaandKatangacases. In relation to
143, the Lubanga Trial Chamber concluded that there was a risk tmat‘persuaded,
encouraged, or assisted witnesses to give falsieree® In relation to 316 théubanga
Trial Chamber concluded that ‘there are strong aeasto believe that P-316 persuaded

witnesses to lie as to their involvement as childigrs within the UPC®®’

467 .Article 74(2) of the Statute provides that the QGommay base its decision only on
evidence submitted and discussed before it atri@le iHere the trial must be interpreted to
refer to the proceedings, at least up to the pafirdentencing. This is supported by the fact
that article 74 relating to the judgment and agtiéb relating to the sentence both fall under
the section of the Statute dealing with the tiaticle 74(2) itself begins by stating that the

Trial Chamber’s decision shall be based on its watan of the evidence and the entire

94| ubangaTrial Judgment, para. 482.
95| ubangajudgment, para 482.
69| ubangajudgment, para 483.
97| ubangajudgment, para 483.
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proceedings. In the light of article 74 and itsuiegments and having regard to the findings
on intermediaries 143 and 316, common to both ¢dkesdefence hereby requests that the
portions of theLubangajudgment that address these two intermediaries doeiteed as

evidence in this case.

468.These portions of the judgment are relevant tdstee of the reliability of the evidence
of witnesses 28, 161, 250, 279, 280, 267, 132, 289, 268, and 166, all being witnesses for
which these two were intermediaries. The findingsseh probative value because they
constitute the conclusions of professional ICC pgidnaving heard testimony from these
individual intermediaries, and having conductedradepth investigation into the activities of
these individuals. It is in the interests of therfess of the trial to admit them because of the
manifest injustice which may be caused if 143 ab@ &e not treated with a similar degree of
circumspection as they were before the Trial Chambé¢he Lubangacase. As noted above
by our Trial Chamber, the behaviour of the interrageds cannot be artificially dissociated
from one case to another. It cannot simply be igdpespecially because it is also supported

in the present case.

469.In the alternative, it is submitted that the Chambay have regard to these findings as
the findings of another Chamber on a question cf felevant to this case. Since the Statute
and Rules of Procedure and Evidence do not expragdsiress this issue, it is submitted that
this may fall under the general power of the T@alamber to ensure that the trial is fair under
article 64(2) of the Statute.

470.The Defence did not seek the admission of théanga transcripts because it
considered that it would be difficult to draw anyeamingful conclusions from these
transcripts, in any event extensively redactedhavit appreciating the full context of the
case. It would have been difficult for the defemecehis Chamber to confidently make any
findings on the credibility of witnesses testifying the Lubangacase without access to the
full dossier, which in any event would not haverbpeactical. The findings of Trial Chamber

I, however, are meaning, probative and consequentia

471.The prosecution submits that the findings in thdbangacase cannot be taken into
account in this case because no issues were i@iged the role of intermediaries, despite the
defence continuously receiving information and Befence did not show the influence of
intermediaries during the prosecution or defencasphof the cas®® They further state,

extraordinarily, that no evidence was admittecelation to intermediaries.

%98 prosecution Brief, paras 18-25.
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472.These assertions are quite incorrect. To begin With onus always rests on the
prosecution to prove its case and therefore tdksiathe reliability of its own withesses. The
defence only has to raise the prospect of a redsi@ubt, which it can do at this stage of

the proceedings without ever having raised theeissu

473.In fact, theKatangaDefence filed numerous motions on the issue in g ubanga

and theKatangacase®®

guestioned the prosecution withesses about thkitions with the
intermediaries, and called witnesses who spakey alia, about the improper behaviour of
intermediary 143. (see infra) The evasiveness @fpilosecution witnesses on this issue was
clearly revealed. Some witnesses even denied dentath intermediaries while the
Prosecution had submitted admissions in this redaeg infra) P-28 himself confessed that
P-183 told him to 1i€!° The Defence showed that P-143 acted improperlypairticular
toward P-279 and P-280, leading them to lie. Thpexsecution investigators reports were
tendered on the attitude of P-316, P-143 and P“3Ihe transcript of interview of P-159
about his contacts with P-316 was tendered as esiffé and P-28’s transcript of interview
about his contacts with P-183 was put to him by Bredence during cross-examinatign.
The improper behaviour of P-143 toward P-279 an@B@-was clearly established by the

Defence through these two witnesses and [REDACTEE3fimony.

474.The defence did not possess sufficient informatioroughout the proceedings to
address this important issue. While it was disdote identity of P-316 quite early, the
identity of P-143 was disclosed at a very late staf the prosecution ca8, which

prevented the defence from cross-examining effelstiseveral prosecution witnesses on their

contacts with him.

899 All the following Katanga Defence motions dealttwihe disclosure of information related to intediagies:
ICC-01/04-01/07-1089, ICC-01/04-01/07-1146, ICCa01/06-2150, 1CC-01/04-01/07-1533-Conf-Exp, ICC-
01/04-01/07-1576-Conf-Exp, ICC-01/04-01/07-1589C+CQ1/04-01/07-1705-Conf-Exp, ICC-01/04-01/07-1874-
Conf, 1CC-01/04-01/07-1960-Conf-Exp+Corr, ICC-010%/06-2361-Conf-Exp, ICC-01/04-01/07-2013-Conf,
ICC-01/04-01/07-2014-Conf, [1CC-01/04-01/06-2512-€01CC-01/04-01/07-2260, 1CC-01/04-01/07-2499-
Conf, ICC-01/04-01/06-2605-Conf-Exp, ICC-01/04-0-/2682-Conf.

610 p_28-T-221-p.24-1.16-p.25-.8 (FR-p.21-1.8-27)3@-.1-p.37-1.4, p.38-1.6-9 (FRA-p.31-1.6-25) (P&1ls
N°12 and P-183 is N°14 in the list which is referte); LubangaTrial Judgement, para. 321.

*!' EVD-D02-00241, EVD-D02-00242, EVD-D02-00245.

®2 EVD-D02-00023.

613 p_28-T-221-p.2%®t seq(FRA-p.22 onward) and DRC-OTP-1046-0198-R02 datddly 2009.

4 The TCII ordered, on 7 June 2010, the disclostirhe identity of P-143 (T-150-p.8-1.14-17), penglithe
implementation of the protective measures ordened ®l, which occurred only on 13 September 2008. (
VWU report 1CC-01/04-01/07-2383-Conf indicating tha-143 has been moved to another location), after
several postponements caused by P-TCf3tlie VWU reports on the implementation of proteetiaeasures for
P-143, ICC-01/04-01/07-2295, ICC-01/04-01/07-229%:{ 1CC-01/04-01/07-2302, 1CC-01/04-01/07-2303,
ICC-01/04-01/07-2310, ICC-01/04-01/07-2346-Conf, CH31/04-01/07-2377-Conf.) Thus the Prosecution
disclosed the identity of P-143 to the Defence tailran 13 September 2010 only (T-186-p.13-1.245d.18
(FRA-pp.11-12)).
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475.Apart from the issue being directly addressed dutite proceedings, the Chamber will
note that the testimony of a number of prosecutidnesses who were in contact with P-316
or P-143,ie P-28, P-250, P-279, P-280, P-132, P-287, P-24861R-P-159, is incoherent,
incredible and unreliable (See section 1l on Rdliiglband Credibility of withesses). This in

itself highlights the nature of the problem.

(iif) Specific evidence relating to intermediarieghis case

The system

476.The Director of Courtroom Services indicated thhé same intermediary may be used
by five different units of the Court’; the OTP ‘mawter into confidential agreements with an
intermediary.” ‘Nothing governs the amount thatpi®vided to these intermediaries. One
might think that it would be between 30 and 60 awsllper day, but nothing would keep a unit
from paying more or less. Furthermore, the Regisstiy no way able to determine what the
OTP may have paid an intermediary or what all tive fvarious units have paid to an
intermediary. There is no requirement through tgee@ments or through the arrangements
made to disclose. That can be criticised, of colifSeThe defence submits that the
intermediaries have a strong monetary incentivéringing potential witnesses of alleged
crimes and that this may lead them to encourageesses to lie, as confirmed by P-28 who

said that P-183 encouraged him to lie.

47°7.The prosecution chief of investigations said tihatyttried to ascertain the reliability of
the intermediaries through a background checkabutitted that their information could be
very limited, so it was difficult’® She claimed that the prosecution tried to findwitaesses
themselves and not the intermediaries. Yet, it wagpear that it might be the intermediary

who would approach the witness, as confirmed bp®2 for example.

478.As to the conduct of the intermediaries not beingfgssionally trained, they did not
follow ethical protocol, so for instance they diok systematically introduce themselves.

479.1t is noteworthy that out of the 12 prosecutionneises relocated, 8 were in contact
with P-143 or P-316 (P-132, P-287, P-250, P-286®8-RP-279, P-280, P-249).

Intermediary P-183
480.P-28 testified that his account of his being abeditty [REDACTED] from Aveba was
a fiction; asked why he lied, he replied:

615 p_30-T-180-pp.8-9 (FRA-pp.7-8).
616 CHM-001-T-81-pp.37-38 (FRA-p.47-48).
617 p.250-T-102-p.50-1.5-7 (FRA-p.48-1.13-15).
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| did not make up anything. | did not look for amfficers from the OTP or from the Defence

teams or from any service at the ICC. | did nokléar anyone. There was one person who
put me in contact with the investigators, and thist individual who told me that | had to say
that | was returning from school, to give this aguoabout the school. | am not the one who
made it up. | am not the person who invented athi. It was an account that | was told to
relate. So do not tell me that | made up anythimtid not. | did not make up anything in this

whole story?*®

481.He confirmed that the person who looked for himi pim in contact with the
prosecution and told him to tell these lies wasrimiediary P-183 (name 14 on the list). The
defence noted that P-183 denied f&tThen the defence put to P-28 the transcript of an
interview of the %' July 2009 where P-28 confirmed that P-183 put mimontact with the
prosecution but denied that he told him to lie.8eduld not explain why he said in Court
that P-183 told him to lie while he denied it ifydJA009 and started to be hostile, refusing to
discuss the previous yedrS.P-28 confirmed that P-183 (number 14) introducéd to
[REDACTED] (number 12ie P-316) — they went to his hou¥& Then the Defence put to P-
28 that in his last statement of October 2010,Hanged his story because he had learnt what
the Defence had found out, and that is why he a&ketthis interview; in this statement, P-28
said:

| don’t know if [ REDACTED] was your employee or was paid, but he told me thimayg to

be said that way. [...] Didn’t tell me why he wantete to lie about the circumstances

surrounding my abduction. He told me he had alrgadyseveral people in contact with those

human rights guys. He said those white peoplewéft those persons and that their names

haven't been disclosed. He told me if you tell thivat, that's fine. They'll take you, you'll

live well, you'll go to school, your name won't lssclosed, and no one will hear that you
collaborated?®

482.P-28 confirmed in Court that P-183 told him to tellspecific story regarding his

schooling. He added:

| will say this gentleman raised my hopes. He shisl was something very confidential and
that no one would get to know about it. That is M said. However, nothing was made up
with respect to the events that took place in Bogbrdo confirm that with respect to that

statement, the statement about schooling was nabtg number 14. No, it is fal$é®

483.The defence submits that P-28’s testimony confittnas P-28 lied to the prosecution to
be ‘protected’je relocated, and his confidence was further reirgdroy the fact that he was

618 p_28-T-221-pp.22-23 (FRA-p.20).

619 p_28-T-221-pp.24-25 (FRA-pp.19-20) ; P-28-T-2238p0 (FRA-p.7-9).
620 p_28-T-221-pp.25-32 (FRA-p.22-27).

621 p_28-T-221-pp.35-38 (FRA-pp.30-32).

622p_28-T-221-pp.38-39 (FRA-p.33) and DRC-OTP-1058@1

623 p_28-T-221-pp.39-40 (FRA-p.34).
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guaranteed that his name will not be revealedd@tiblic — P-28 explicitly testified that what

convinced him to become a witness was the confialigt®*

484.The defence also highlights that P-183 benefitedhfprotective measures, including

relocation®?®

Intermediary P-143

485.P-287 said that someone told her that another pevamted to contact her to talk about
the Bogoro attack and asked for her phone; a feyg titer, someone called her and they
stayed in touch. The Prosecution said that it wdd®and the defence could not ask for his
identity ®2° P-287 said that she did not know his name, but dleehdy seen him once or

twice: he was a young person and not very slentlee. defence was not permitted to ask
further detail$?’

486.While the Prosecution admitted that it is P-143 igt met P-132 and introduced her
to the prosecutioff® in Court P-132said that it was the OTP that came to get her. The
defence was not permitted to ask further questidnish could lead to the identification of P-
143%%°

487 .The prosecution informed the defence that P-279Heauh introduced by P-143. P-279
stated that he was in contact with the prosecutianks to [REDACTEDf® P-143 told him
that if he gave a statement, safety officers wquittvide him with protectiof®! It was put to
P-279 that he testified for relocation, and the eyoflREDACTEDF* - he did not reply>?
He also denied knowing [REDACTED] [P-280], thatyhgrew up together and that he used
to meet P-143 with hirf* When shown the picture with himself and 280 togetff P-279
said he did not know the person on a picftiPfdREDACTED)] testified that they grew up
together [REDACTEDf?’ that P-143 used to meet P-279 and P-280 togelieee®® and

624 p_28-T-223-p.8-1.13-p.9-1.2 (FRA-p.7-1.27-28-p.8-20).

6251CC-01/04-01/07-2001-Conf-Exp, paras 13-19 and BIXIR-1059-0070/para.13.

626 p_143's identity ([REDACTED]) was disclosed by tReosecution by mail on 13 September 2010 only,
almost a year after the start of the trial (whitdrted on 24 November 2009, T-80), therefore, teéeBce could
not put his name to all the Prosecution witnesdes t@stified before and confront them to his name.

627 p_287-T-130-pp.49-55 (FRA-pp.50-57).

628 p_132-T-141-p.67 (FRA-pp.68-69).

629p_132-T-142-pp.17-18 (FRA-pp.17-18).

630 p_279-T-151-pp.45-46, 48-49 (FRA-pp.44-45 ; 47).

631 p_279-T-151-pp.49-50 (FRA-p.48)

632D2-147-T-261-p.15-.9-15 (FRA-p.14-1.2-10).

633 p_279-T-152-p.43 (FRA-pp.43-44).

634 p_279-T-151-pp.48-51 (FRA-pp.47-50).

635 EVD-D02-00128 and D2-147-T-261-pp.59-61 (FRA-ppF5); where D2-147 confirmed that the picture
shows [REDACTED] P-279 and his friend [REDACTED}Z2BO0).

636 EVD-D02-00039 and P-279-T-152-pp.43-46 (FRA-pp4)-

637 D2-147-T-261-p.42-1.3-23 (FRA-p.38-1.1-23); D2-146264-p.42-1.24-p.43-1.3 (FRA-p.39-1.15-28).
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that [REDACTED] welcomed P-280’s family in Avebataf they fled®® Both Nathanaél
Bachueki Mbakama and Jean-Marie Akurotho Obiaftedtthat [REDACTED] had lied and
that they were never in the militt& Last but not least, P-279 and P-280 were intersibthe

same days in March 2007 at Beni, by the same putisednvestigator§**

488.Nathanaél Bachweki Mbakama (D2-147), [REDACTEDtifiexl that he used to see
[REDACTED] (P-143) close to his compound, and imtipalar P-143’s motorcycle parked
[REDACTED] they answered that he [REDACTED] toldeth that they were going to
study®*? P-143 came again and Bachweki asked him why keddREDACTED] but P-143
did not reply and fled. P-279 went to Kisangani PCTED]. Then he asked
[REDACTED] to go there because they needed hinmetHaut P-279 had difficulty explaining

643

why

489.[REDACTED]*** [REDACTED]®® [REDACTED]**® [REDACTED]. P-279
disappeared a few days after, [REDACTED], and Baattilwas not been in contact with him
since ther?*’ Similarly, P-280 disappeared and they don’t knovere they ar&*®

490.The Defence submits that these two testimoniesiroorthe improper behaviour of P-
143 who encouraged P-279 and P-280 to lie aboirt #ige?*® and their alleged enrolment
with the combatants.

491.While the Prosecution admitted that P-143 put PiB8tbntact with the prosecutiGr
P-280testified that he had no idea as to how he cansentact with the prosecution, and then
that he did not have the name of the person whio hoa to Beni; he could not describe him,

and did not know whether he was the only persomfinis home area that that person put in

638 D2-146-T-264-p.46 (FRA-p.42) ; D2-147-T-261-p.490-p.52-1.23 (FRA-p.44-1.17-p.47-1.24).

639 D2-147-T-261-p.45-.7-p.46-.7 (FRA-p.41-1.28; P-#1-19); D2-146-T-264-p.43-.19-24 (FRA-p.40)
(Martin is P-279)

040 D2-146-T-266-p.3-1.21, p.4-.18-20 (FRA-p.3-.12:4-1.8), p.6-1.15-19 (FRA-p.5-1.24-27), p.8-.2(BRA-
p.7-1.5-7) (about P-280); D2-147-T-261-p.38-1.8-3141-1.10-15 (FRA-p.34-1.17-20; p.37-.11-16) (aibdP-
279), p.44-1.7-10 (FRA-p.40-1.1-4) (about P-280)2-D47-T-262-p.5-1.10-21 (FRA-p.5-1.2-13) (about P92,
p.18-1.9-12 (FRA-p.16-1.5-12) (about P-280).

%41 p_279-T-151-p.51 (FRA-p.50), P-279-T-152-pp.47(BRA-pp.47-48), P-280-T-161-p.26 (FRA-pp.26-27).
642 D2-147-T-261-pp.49-50 (FRA-pp.44-45).

643 D2-147-T-261-pp.50, 52 (FRA-pp.45-46 ; 47).

644 D2-147-T-261-p.53 (FRA-p.48).

645 D2-147-T-261-pp.54-55 (FRA-p.49-50).

646 D2.147-T-261-pp.55-57 (FRA-pp.50-51).

47 D2-147-T-261-p.57 (FRA-p.52).

648 D2-147-T-261-p.58 (FRA-p.52).

649 According to the Prosecution Investigator Note EBD2-00242, dated 21 January 2008, the Prosecution
asked P-143 to find the birth certificate of P-2#@l gave him the date of birth of [REDACTED]. P-2ént to
the office of the municipality of Bunia which wastrable to find the birth certificate and therefesgued a new
one with the information and date of birth giventbg intermediary.

50p.132-T-141-pp.66-68 (FRA-pp.68-69).
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contact with the ICE> The defence submits that he lied: first, one waadily not forget
such circumstances, and secondly, he was with a2 time, as noted above.

492 .Jean-Marie Akurotho Obia (D2-146), [REDACTED] st he knew [REDACTED],
whose exact name was [REDACTED] (P-14%)and that he [REDACTED] was somebody
who would go here and there to try to enrol thdédcbn into a white man’s programme, so
that they could study somewhéré.He saw P-143 [REDACTED] speaking with P-280
[REDACTED] and P-279 [REDACTED] together [REDACTEEBI Then P-280
disappeared. P-143 told Akurotho that the childwent somewhere to study, but he could not
tell him when they would return; he simply saidttihdoen they would return, they would be
people who would have a certain value. Akurothortht see P-280 after that. Akurotho did

not at first appreciate that this all concernedi@@ >
493.[REDACTED].**° [REDACTED] " [REDACTED] *** [REDACTED].
494 [REDACTED] >**

495.[REDACTED].*®

496.[REDACTED]:

[REDACTED] %%
497 .Both D-146, Akuroto and D-147, Bachweki testifibat [REDACTED] were never part

of the militia®®?

498.While the Prosecution indicated that P-143 fad#ida initial contact with OTP
investigators and P-267° P-267 indicated the name of another person, reniatied to the

651 p_280-T-161-p.26-28 (FRA-p.26-28).

652 D2-146-T-264-p.39 (FRA-p.35); D2-146-T-265-p.384, p.39-1.19-25 (FRA-pp.34-36).

653 D2-146-T-264-p.45 (FRA-p.42).

654 D2-146-T-264-p.46 (FRA-p.42).

655 D2-146-T-264-pp.46-47(FRA-pp.42-43). ; D2-146-T6A6.10-.10-17 (FRA-p.9-1.13-15), p.22-1.4-13 (FRA-
p.20-1.19-26).

956 D2-146-T-264-pp.48-50 (FRA-pp.44-45).

57 D2-146-T-264-p.54 (FRA-p.50); D2-146-T-265-p.723-25, p.80-1.6-7.

658 D2-146-T-265-p.79-1.23-25 (FRA-p.72-1.5-6), p.86-7 (FRA-p.72-1.12-13); D2-146-T-266-p.12-1.20-p-1
.15 (FRA-p.11-1.21-p.18-1.23), p.20-1.8-17 (FRA18-1.19-27), p.21-1.10-17 (FRA-p.19-.19-25), p.22-13
(FRA-p.20-1.17-26).

59 D2-146-T-265-p.78-1.4-10 (FRA-p.70-1.17-23).

660 D2-146-T-265-p.33-.17-21 (FRA-p.30-1.14-17), pBB8-24, p.37-1.2 (FRA-p.33-1.11-15; p.33-1.18-19)

661 D2-146-T-266-p.6-1.3-7 (FRA-p.5-1.14-17).

662 D2-146-T-266-p.3-.21, p.4-1.18-20, p.6-1.15-1984.2-5 (FRA-p.3-.11; p.4-.7-8; p.5-1.24-27; p.B-7)
(about P-280); D2-147-T-261-p.38-1.8-11, p.41-11%)-p.44-1.7-10 (about P-280) (FRA-p.34-1.17-2Bpl.14-
16; p.40-1.1-4) (about P-279); D2-147-T-262-p.®0IA1 (FRA-p.5-1.2-13) (about P-279), p.18-1.9-12RE
p.16-1.9-12) (about P-280).

%63 |CC-01/04-01/07-2204-Conf-Exp-AnxA, ICC-01/04-07/@214-Conf-AnxB.
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defence, as the main person who put him in comtithtthe prosecutiof®* when shown the
name of P-143, he then said that P-143 and him edbnk the same context, had meetings,
and that when P-143 informed him (about the prasaty P-267 contacted this other person
who gave him the green ligftt P-267 also confirmed that he knew intermediaries
[REDACTED] (P-321) and [REDACTED] (P-3£§°

499.In court, the prosecution admitted that P-30 aridi®were in contact; P-30 said that a
native of Bunia introduced him to the prosecutimhpse name he did not know; a friend of
him gave him videos, but it is not the same pem®srthe one who introduced him to the
prosecution. The defence could not ask further tipres®’

500.P-143 was relocated and seems to have tried toy dbl implementation of the
protective measures to obtain more protectian relocation) and to delay the disclosure of
his identity®°®

Intermediary P-316

501.P-159testified that [REDACTED] (P-316) put him in contasith the Office of the
Prosecutor for the first tim&° P-159 said that P-316 stayed at his house forthess 20
minutes but did not talk, and then P-316 showed &imar where [REDACTED], of the
prosecution, welcomed him and they left, implyihgyt were alone together. However, when

shown the transcript of his interview with the mrostion EVD-D02-00023, according to
which the first time he met P-316 he was with aaptberson, P-159 acknowledged that he
mentioned [REDACTED], deceased, and that P-316 vechdim from their group because
[REDACTED] was revealing secrets; but P-159 couwtl mention any other members of the

group®™

502.While the Prosecution informed the defence thatas P-316 who introduced P-249 to
them, in court, P-24@enied it, saying that she did not know any [REDADT [P-316].
Asked whether she told the prosecution, in a previmterview, that [REDACTED] was
involved, she confirmed it; asked whether she ttihét she had met a colleague
[REDACTED] who gave her a phone, she first replgdthe affirmative and then denied it,

64 p_267-T-173-pp.57-58 (FRA-pp.53-56).

%5 p_267-T-173-pp.60-61 (FRA pp.58-g@)ivergences constatées].

0 p_267-T-173-p.64 (FRA-pp.61-62).

%07 P-30-T-183-pp.26-28, 35-37, 41-42, 57-58 (FRA-gp2B; 33-34; 38-39; 53-54). See also EVD-OTP-00128-
para.99.

%8 Cf. the VWU reports on the implementation of protestimeasures for P-143, ICC-01/04-01/07-2295, ICC-
01/04-01/07-2299-Conf, ICC-01/04-01/07-2302, 1CQa@101/07-2303, 1CC-01/04-01/07-2310, ICC-01/04-
01/07-2346-Conf, ICC-01/04-01/07-2377-Conf, ICC@101/07-2383-Conf

689 p_159-T-125-pp.37-38 (FRA-pp.35-36).

670 p.159-T-125-pp.40-46 (FRA-pp.37-44).
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saying that she came by herself to [REDACTED)] teetreecurity officers and then went to
[REDACTED] "

503.1t is submitted that the above evidence supporgsLtibangafindings according to
which P-143 and P-316 may have tried to corruptes@mosecution witnesses; In this case
there is very clear evidence that P-183 may havee dwm. This taints the reliability of the
testimony of all the witnesses that these threeecanto contact with and raises doubts over
the process in relation every witness where anrmediary was used. This is a systemic
problem undermining the very process by which #@stitnony of witnesses is secured. In the
particular circumstances of this case where thaasges in question demonstrated problems
of reliability in any event, it is submitted thdttet Chamber should rule that it would not be

safe to rely on their testimony.
504.Finally, it must be noted that P-316 has been liuefrom relocatior?’?

Relocation as undermining credibility

505.Relocation is a protective measure that entailarge number of benefits granted to
relocated witnessescluding “travel arrangements to the new locatiassistance in settling
in the new environment, financial assistance in fimen of subsistence allowance, and
security monitoring of the witness and his/her fgri?”® Caution must therefore be exercised
when considering the value of evidence providedigh witnesses, including “any possible
underlying motive for the witness’s testimony”, rsted by the ICTY Appeals Chamber in
Haradinaj.°”* The trial chamber it.ubangahas similarly noted that it had approached the
evidence of a witness with a degree of cautionabgse he provided a detailed and untruthful
account to a party with a view to financial g&in.

506.Such caution is also evidenced by the obligatiorthef prosecution at the various
international tribunal&’® to disclose evidence that can affect witnessesdibility, including

interest by witnesses for financial gain, as conéid inLubanga®’’

671 p_249-T-137-pp.11-16 (FRA pp.12-16).

672 |CC-01/04-01/07-1674-Conf-Exp-AnxC, transcript DRI P-0216-0451-R01 at 1.500-590.

673 |CC-01/04-01/07-423-Conf-para.14.

674 prosecutor v. HaradinajCase No. IT-04-84-A, Judgment, 3 April 2008, ph2aSeealso Prosecutor V.
Marti¢, Case No. IT-95-11, Judgment, 12 June 2007, @@/ 3 The Prosecution accepted that the evidefice o
Witness MM-003 should be examined ‘with care’ sirkse sought and received assistance from the OTP in
order to remain in the country where he is nownliyi [...] In its Final Trial Brief, the Prosecution
acknowledged that the evidence of Witness MM-078ukh be ‘scrutinized with care’ since ‘he said tiat
hoped to receive the assistance of the OTP to remdhe country where he is relocated™).

675 prosecutor v. LubangalCC-01/04-01/06-2842, para.364.

676 prosecutor v. LubangalCC-01/04-01/06-T-294-pp.27-2%eealsoProsecutor v. Brima et agl.Case No.
SCSL-04-16-T, Decision on Kanu Motion to Disclosmgecution Material and/or Supporting material and/
other information pertaining to rewards to Prosecutrial witnesses, 16 March 200Brosecutor v. Karemara
Decision on Nzirorera’s Maotion for request for Gawmental Cooperation, Case No. ICTR-98-44-T, 19ilApr
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507 .Additional caution is all the more necessary in light of the circumstances of the
present case, given that the number of applicatifns relocation of witnesses was
“unprecedented’® that the pre-trial chamber recognised that réiosacould impact on the

credibility of witnesses, and given the temptatiemgendered by poverty. In neighbouring
North Kivu the family income of poorer households2003 was approximately 140 USD a

year®’

508.Unauthorised, unilateral, preventive relocationtbg Prosecution, in violation of the
Statute, has already led to the statements of tiweesses, P-132 and P-287, being excluded
at the pre-trial stage because the prosecutionnigepi upon the central role given to the
Registry by the Statute. This role specifically silt “prevent(ing) the credibility of the
relocated witnesses from being affected by thetfadtthey are receiving financial assistance
from one of the parties in the proceedind8.The Appeals Chamber has also condemned this
practice of preventive relocatiSft Of the prosecution witnesses who testified at, temost

half were relocated: P-28, P-132, P-12, P-160, ®-P5287, P-249, P-279, P-280, P-219, P-

268, including four preventiveR??

509.The impact of the assistance sought and receivedelmcated witnesses on their

credibility must be taken into account, becausey thee often relocated with their entire

2005, para.6Prosecutor v. ZigiranyirazoCase No. ICTR-2001-73-T, Scheduling Order — Im€& Hearing
On Prosecutor's Motion To Permit Limited Disclosu@d Information Regarding Payments And Benefits
Provided To Witness Ade And His FamiRules 66(C) And 68(D) Of The Rules Of Procedure A&witlence,
19 January 2006, para.lProsecutor v. TaylgrCase No. SCSL-03-01-T, Decision on Defence Mofmn
Disclosure of Statements of Prosecution PaymergX6-097, 23 September 2010, para. 21.

677 prosecutor v. LubangdCC-01/04-01/06-T-294-pp.27-29 (“[...] The expriessof interest on 22 April 2009
that the witness, certainly at that point in tim@s hoping for assistance as regards his dowsgdins to us that
that could be interpreted properly as expressisgraewhat unusual financial interest in giving enicke before
this court. One wouldn't ordinarily associate tlaetfthat he was going to be giving evidence with th
expectation that a dowry would be paid. And thewfmn material reflection, and looking at what 'yeu
provided us with, we consider that that indicatiiynhim was always disclosable material to the DedeiThere
could have been proper questions put to the withassd on that indication”).
6781CC-01/04-01/07-423-Conf-para.15 (Prosecution ested that twenty witnesses be relocated for thegse
of the confirmation hearing).

679 p_267-T-173-pp.9-10 (FRA-pp.9-10).

680 |CC-01/04-01/07-423-Conf, Decision on EvidentiaBcope of the Confirmation Hearing, Preventive
Relocation and Disclosure under Article 67(2) &f 8tatute and Rule 77 of the Rules, paras 28, 34-39
®811CC-01/04-01/07-776, Judgment on the appeal oPttesecutor against the "Decision on Evidentiarypgco
of the Confirmation Hearing, Preventive Relocataomd Disclosure under Article 67(2) of the Statutd &ule
77 of the Rules" of Pre-Trial Chamber |, 26 Novem®@08, paras 1, 91-92.

682 See for P-28, T-141-p.67 (FRA-pp.68-69), P-28-T-228%56 (FRA-p.47-49), P-28-T-223-p.58-1.6-22,
p.60-1.8-14 (FRA-pp.52, 54) (where P-28 said thad Number 14 who organize his relocation to Kamsd), for
P-132, T-141-p.67 (FRA-pp.68-69), for P-12, P-1298-pp.66-67 (FRA-p.70), for P-160, P-160-T-2116p.5
[.5-12 (FRA-pp.44-45), for P-250, P-250-T-106-pl62-11 (FRA-p.60-1.14-17), for P-287, P-287-T-13B§-
[.3-7 (FRA-p.38-1.15-21), p.39-1.1-13 (FRA-p.393-R0) and T-132-pp.58-59 (FRA-p.59) (where OTPraféd
that P-287 was relocated outside of Ituri), for4®2T-141-p.17-1.12-19 (FRA-p.17-1.19-25), for PR&nd P-
280, T-141-pp.66-67 (FRA-pp.68-69), for P-219, A-A1207-p.37-38 (FRA-pp.38-39), for P-268, ICC-04/0
01/07-2365-Conf-para.2. P-28, P-132, P-287 and (P¥2&re preventively relocated by the Prosecuti@C¢l
01/04-01/07-716-Conf-p.52).
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family®®

to a more favourable environment. This is partidyl so, given, for example, that

P-28 was assured, prior to his giving evidencd, ibavould be relocated outside Africa upon
completion of his testimon’/* despite his denying in his evidence that such thaasé®

In fact, the Chamber noted its surprise with redarthat relocation, given that in the VWU'’s

assessment, the level of risk to P-28 at the raletiane did not warrant international

relocation®®®

510.1t is the position of the defence that P-28 wasrimationally relocated only because he
threatened, until the very last minute, not to itg$f’ as illustrated by the lengthy
postponement of his evidence. Similarly, whilst 32vas initially relocated, these very
“risks” for which he was relocated did not prevairh from returning to [REDACTED], from
where he had been relocated, in violation of the W\Mstructions, whereupon he was
removed from the protection programffieClearly, P-250 sought protection for private gain;
otherwise, his fear, if properly founded, would @akeen such that he would not have
exposed himself to any risks. That P-28 and P-2b@lst protection for private gain must be
assessed accordingly when affording weight — if-amy their evidence.

511.Relocation can therefore constitute an impropearfaial inducement for testimony,

which would critically jeopardise the credibilityf the evidence in question and to lead to
abuses, as confirmed by the trial chambertibanga®® In this respect, it must be noted that
P-250 and P-28 have benefited not only from intisonal relocation measures but have also

received guarantees from the prosecution that wkyot be prosecuted for any crimes that

%83 For instance, P-12 was relocated with his wife [RETED] and children: P-12-T-199-p.15-.12-16 (FRA-
p.16-1.10-16).Seealso ICC-01/04-01/07-1194-para.19 where the Prdasetindicates that P-249 was relocated
with her family. The Director of the Court said average, the international relocation of a witnestudes
seven members of his family (P-30-T-180-p.7) (FRB}p

684 p.28-T-222-p.53 (FRA-p.47) (“Q. it's DRC-OTP-108960, and it's a report, an investigator's repar} [
relating to a meeting held on the 6th of Septen@®d10 [...] in The Hague and one where you took pét a
lawyer called Maitre Mbida Kanzi Tah and there wemembers of the Registry staff and members of the
Prosecution & from the VWU. You may remember intth@eting you were told that you were going to be
relocated after you gave your evidence and thatwauld be relocated outside Africa.

%85 SeelCC-01/04-01/07-2528-Conf-Anx1-pp.2, 5, and P-282R-p.53-56 (FRA-pp.47-49).

686 |CC-01/04-01/07-2305-Conf, Decision on the Repxfrthe Victims and Witnesses Unit of 31 May 2010
regarding the situation of Witness 28 (ICC-01/046012147-Conf-Exp), dated 18 August 2010, para.24.

%87 SeelCC-01/04-01/07-2528-Conf-Anx1, Unit's minutestioé meeting of 6 September 2010 between the OTP,
the VWU, witness DRC-OTP-WWWW-0028 and his Coun&élOctober 2010, p.5.

688 |CC-01/04-01/07-2641-Conf-Red, Second Rapport 'deité d'aide aux victimes et aux témoins sur la
situation du témoin DRC-OTP-P-0250 (ICC-01/04-0128A1-Conf-Exp soumis le 7 janvier 2011), 12 Japuar
2011.

%9 prosecutor v. LubangadCC-01/04-01/06-2842, para.147. The Director e Services of the Court in the
present case estimated this substantial, finaadatio approximately 20,000 Euros for re-establishtwithin a
country and 65,000 Euros for international relamat{P-30-T-180-pp.5-7) (FRA-p.6). More preciselge sP-
132-T-141-pp.66-68 (FRA-p.69): “As of April 2010he immediate costs of the Office of the Prosecutor
expended for Witness 132 were of $6.635.89.” See &-279-T-147-pp.2-3 (FRA-p.2): “Witness 279 was
relocated on the 15th of March, [2008]. This wasalin the month of April, 2010, and it cost over.(PD,
namely 4.281. Now, Witness 280 was relocated orlishef April, 2008. The costs thereby go to -- tusts
involved were $2.808.”
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they may have committed within the framework of #mmed conflict in Ituri, on account of

their having “cooperated” with the Codrf

In-court protective measures as undermining credity

512.Caution is required also with regard to the usewar-reliance of in-court protective
measures, where such measures may be abused legs@tnseeking to veil themselves from
public scrutiny. An example is P-28, who reiteratetlilst on the stand, that he did not like
his testimony to be broadcast worldwfi& for fear, the defence submits, of having the

untruths of his evidence exposed to his community.

513.Public hearings are a guarantor of fair trial rigithe use of protective measures impact
on the evidence proffered. That the majority of decution witnesses and both victim
witnesses testified with pseudonyms, and other guotective measures, is contrasted with
their very limited use by defence witnesses, ancre/lresorted to, only where strictly
necessary. Of the 24 prosecution witnesses thtifie¢ds only four did so publicly and their
evidence related specifically to the events at Bog®nly two defence witnesses testified
with protective measures. The use of such measanestheir relative absence in the case of
defence witnesses, is a factor to take into accaheh assessing the reliability and credibility

of witnesses.

Evaluation of defence evidence

General considerations

514.The prosecution states that the defence restsuwsmfain assertions. It lists these as (1)
Katanga was not leader of the Ngiti combatants aféidu Bindi at the time of the attack on
Bogoro; (2) he did not participate in the attad®; the RCD-K/ML and EMOI were the ones
responsible for the planning and execution of titeck, and (4) there were no children under
the age of 15 in the FRPI. The prosecution thelesthat the defence evidence is not credible
in regard to the above allegations and consequesigs no reasonable doubts as to the guilt

of the accused.

69 1CC-01/04-01/07-1614-para.5: « S'agissant desraésocongolaises, I'’Accusation est en possession d

engagement écrit (classé confidentiel) du ministigda justice de la République Démocratique dugbofx
RDC ») aux termes duquel « les témoins appelépaseé, a charge comme a décharge, devant [la Goale
internationale], dans le cadre de I'enquéte ensceur la situation en République Démocratique dagBpne
seront pas poursuivis devant les juridictions cdaiges pour les actes et faits infractionnels dnturont
révélés la connaissance ou la participation a #iemn de leur déposition devant cette CouBeealso T-216-p.
31 (FRA-p.26) after the solemn undertaking of P&, following statement by the prosecution: “Inthiyou
should remind the witness that if he tells thehrdte will not be accused of anything at all. llk@dance with
Statute, if the witness speaks the truth, he vatl lme prosecuted for any crimes that he might ftemitted
within the framework of the conflict that he’s ggito give testimony on. That is a guarantee whicteserved
for all witnesses who is come before the court aatlonly Witness 0028, all withesses co-operaté e
court.”

91 SeeP-28-T-216- pp.26-27 (FRA-pp.21-22).
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515.The first observation is that it is not for the elefe to prove its case but for the

prosecution. Thus, the defence does not have éablest any assertions. It merely has to raise
a reasonable doubt as to the allegations put byitbsecution. The assertions that Katanga
was leader of the Ngiti combatants at the timehefdttack, that he participated in the attack,
that he planned and executed the attack, andhibed tvere child soldiers in the FRPI — these
are all prosecution allegations which it has tovprand which the defence submit it has not

succeeded in achieving.

516.The second observation is that the defence doesesbits case on the assertion that
there were no child soldiers within the FRPI. Bexss that the FRPI was not a fully structured
organization at the time of the Bogoro attack ahalt tthere were no children under the

command or control of Germain Katanga. The prosecutas not proved the contrary.

517.with regard to the question of credibility of defenevidence, the onus rests on the
prosecution to demonstrate the unreliability of thefence witness’s evidence. It has not
properly undertaken this analysis in its closingfif at all. Indeed, the defence submits that
it would have little material to draw on because grosecution attempts to undermine the
principle defence witnesses for Mr Katanga wergdbr unsuccessful. Cross-examination

was often very limited.

518.The prosecution submits that the defence witnetagely testified in a mechanical or
artificial fashion following a script learnt by he&’®? This comment is not substantiated by
reference to any concrete examples and it is stdxinitoes not accord with the reality in the

courtroom.

519.The defence was under no obligation to produceesigwitten statements. Yet, it did so
in an attempt to provide the court and other pamvegh adequate information. It thereby gave
the prosecution an opportunity to prepare itself dooss-examination. The prosecution’s

original application was for statements to be paedito it.

520.The prosecution then asserts that their ‘testimomiere riddled with half truths and
inconsistencies®® This is not borne out by the evidence or the prasen’s analysis of that
evidence. It is natural that witnesses will showneadnconsistencies. It would be much more
suspicious if everyone remembered the events intlgxhe same manner. The prosecution

contradicts itself in suggesting, on the one hamat, they all learned their script by heart, and

%92 prosecution brief, para 239.
%93 prosecution brief, para 239.
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on the other hand, that they were inconsistenbrsistency is not the issue so much as the

nature and depth of the inconsistency.

521.The prosecution asserts that the defence witnedsgdayed a selective recollection,
remembering mainly facts that were intended to erate Katanga, whilst claiming

1994 One has to

forgetfulness or ignorance with regard to potehtiaicriminating materia
stop and ask why they would not give exoneratingrimation and express ignorance of
incriminating matters if the prosecution allegatomere untrue. The defence submits that its
witnesses were coherent and convincing witnessasattiswered the questions put to them

directly and clearly. They contrasted very welllwmost of the prosecution witnesses.

522.The victim representative of the victims of Bogdnas devoted 28 paragraphs to
undermining the credibility of defence witnesseshilev accepting the credibility of
prosecution witnesses without any criticism. Inndpso, the victim representative has shown
a clear lack of neutrality. The brief reads likgo@secutorbis brief, contrary to the clear
instructions from the bench throughout the proaegsito refrain from playing such a réfé.
Most interestingly, the victim representative isywselective in his criticism. For instance, he
accepts the credibility of D-176 to the extent that provides details about the attack.
However, when it comes to his submission relatiogtite absence from Bogoro on 24
February 2003 of P-233 and V-04, the victim repnésteve requests the Chamber to
disregard his testimorfy® It should, however, be borne in mind that D-176owost a
significant number of his own family members, hasinterest in claiming certain people

were not present during the attack if in fact thaye.

523.The victim representative is also highly criticdldefence witnesses, most notably D-
134, D-147, D-160, D-501, and D-28Y,who claim not to have known the details about
Katanga’s position in the militia despite them lgeiclose to Katanga, or living in the

neighbourhood for a significant period of time. Hower, the victim representative fails to

appreciate the fact that they were all civiliarigsinot at all a foregone conclusion that they
should have any knowledge at all concerning theams outs in the militia. In addition, there

was general confusion about Katanga’s positionhi militia. Many events occurred in a

short period of time about ten years ago. It thely goes to their truthfulness that they do not
pretend to know more than they do.

%% prosecution brief, para 239.

8% See, for instancérosecutor v. Katanga & Ngudjaldearing of 12 July 2010, page 15; 14 May 2016328
23 June 2010, 20.

6% CC-01/04-01/07-3253-Conf-Corr, Conclusions firslpara. 35.

897 |CC-01/04-01/07-3253-Conf-Corr, Conclusions firslparas. 27-30.
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Evaluation of the evidence of Germain Katanga

524.The prosecution alludes to the fact that Germaitakga testified after his witnesses
had testified. It notes that he could have testifiest but chose to testify at the end. It
concludes from this that the accused was in aipasid adapt his testimony to the evidence
given by his own witnesses and that this is an mamb factor for the Chamber to take into

account®®

525.The defence invites the Chamber to consider thédr¢m had the right not to testify but
chose to do so. Article 67(g) affords the righthie accused not to testify and his silence is
not to be taken into consideration in the detertionaof his guilt or innocence. It would
therefore be wrong for his choice to testify or whe testify to be taken into consideration in

the determination of his guilt or innocence.

526.Katanga’s choice to testify last, rather than fosnot at all, was made in consultation
with counsel. It is to be noted that in a case wWitlo accused it would be unfair on one
accused to have to give evidence without the beagfiearing the evidence called by his co-

accused.

527 .His evidence should not be given significantly legsght simply because he has heard
the evidence of his witnesses. The prosecutiombademonstrated any area of his extensive
evidence where Katanga presented a case reactotbaotestimony. The principle elements

of the defence case were clearly sign posted bgseegamination and a clear ‘putting of the

defence case’. It is to be noted that the prosecuihakes the assertion that Katanga
contradicted his own witnes$&$ which on the prosecution’s own logic should be an
indication of truth.

528.The defence submits that Katanga’'s evidence wasumed, coherent and detailed. It
remained relatively unscathed by the lengthy andrdened cross-examination of the lead

prosecution counsel.

Evaluation of defence witnesses closely relatesbtth other or to the accused

529.The prosecution spent significant proportions o dpportunity to cross-examine
defence witnesses exploring personal connectioast rimy exist between them and the
accused. It is submitted that the relations of @sses with the accused cannot, in themselves,
undermine the possible weight of their evidenceil®Mhmay be a factor to take into account,

it is more important to assess the actual streafjthwitness’s evidence having regard to his

%% prosecution brief, para 237.
%9 prosecution brief, para 238.
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or her demeanour, the consistency of their accanternally and with respect to other
evidence, as well as the extent to which theiribikty has been undermined through cross-

examination.

530.Each witness should be viewed as at least capdhpeowiding truthful and credible
evidence, whatever the nature of their relationstiip the accused. It is submitted that this
also follows from the principle enshrined in thghti of the accused to examine, or have
examined, the witnesses against him or her andtarothe attendance and examination of
witnesses on his or her behalf under the same tonslias withesses against him.

531.In considering what constitutes equal conditions tfie treatment of evidence it is
submitted that it cannot be ignored that the pasitf the defence is not the same as that of
the prosecution. There is no ‘accused’, no singlesgn, on the side of the prosecution to
which prosecution witnesses could be close tmllbds that in considering what amounts to
equal conditions this situation of inequality mbsttaken into account. It would therefore not
be right to place too much emphasis on the relakignof witnesses to the accused. The
burden rests on the prosecution to establish thatreess is giving false evidence. If, as it is
the case here, cross-examination has not succeedediermining defence evidence which
has been given under oath, then potential motwdéis tannot be considered in the absence of

an indication through answers to questions thawibgess has lied.

532.Germain Katanga was in Aveba, a village. It is ¢oexpected that the people who can
account for his activities are those who were clusédiim and close to each other. The
witnesses did not seek to hide the fact that thegwkeach other, which demonstrates their
willingness to be truthful to the Court.

533.In addition, it is not always easy for a defencdimnd witnesses willing to testify in a
case, as anyone with experience of a criminal poeell know. This is all the more so given
the distances and cultural differences presentsituation like the present. It may also be the
case that there is a natural reluctance for perspgs/e evidence that they may perceive will
bring them into conflict with the authorities ohet interested parties. Nor does the defence
have the opportunity for relocation to the extdmttappears available to the prosecution.
Despite these limitations, the defence succeedethlimg a variety of different types of
witnesses. Many of the defence witnesses were &gt close to the accused. For instance,
Katanga barely knew, if at all, D-146, D-147, D-148176, and D-259. In any event, the
Chamber has seen the witnesses for the proseauttbihe withesses for the defence and will

bear in mind that while the defence need proveingtthe prosecution must prove its case.
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534.The victim representative suggests that D-147dsecto Katanga’s famil{f° However,

this does not fairly represent the witness’s testigf®* The victim representative further
suggests that the main motive for D-146, D-147 Baii76 to testify was to be reunited
[REDACTED].”®? The question is, did the prosecutor demonstrate ttrey did not tell the

truth, or another way of expressing it, do you khimey may have been telling the truth?

535.Last but not least, the defence wishes to pointtloatt most defence witnesses testified
publicly. This is a lot more frightening than tostiéy in closed session and under a
pseudonym, as most prosecution witnesses did. mhee eexperience of testifying is more

intense when people in the public gallery are fedusn what the witness is saying. More
importantly, people in DRC can follow what the vass is saying. Thus, there is a lot more
scrutiny, which decreases the risk that a withésssgfalse testimony. Thus, the fact that the

large majority of defence witnesses have testihieblicly increases their credibility.

Weight to be attached to documents

536.There have been a variety of documents which haea kubmitted into evidence, both
through witnesses and bar table motions. When thantber decided to admit certain
documents, it had regard to three questions: thatheé relevance of the document, its
probative value and finally how any probative valmghs as against any prejudicial effect it

might have on the accuséd.

537.At the time of deliberations, when analysing adedttiocuments, the first question of
the relevance of the document no longer needs amleessed in a general manner. However,
in reviewing the submissions of the parties the aber may still need to enquire into
whether a document is relevant to the issue forchiii is cited. The question of how any
probative value weighs against any prejudicial affe the accused remains of importance. If
the document has been admitted then this implegsith prejudicial effect does not outweigh
its probative value. Nonetheless, a document’s ssion does not mean that the Chamber
does not recognize any prejudicial effect. Wheerdhs prejudicial effect arising out of the
use of a document then the balance between thersiots prejudicial effect and its probative
value is still of importance to the determinatidntlte extent to which the Chamber should

rely upon it, especially where its content is nmtraborated by other evidence.

901 C-01/04-01/07-3253-Conf-Corr, Conclusions firslpara.23.

01 p.0147-T-261-p.6 (FRA-p.5).

921CC-01/04-01/07-3253-Conf-Corr, Conclusions firsalparas. 22-23, 36.

931CC-01/04-01/07-2635, para. 14: “In evaluating khetions, the Chamber will follow the three-stepagach
adopted by Trial Chamber 1. Accordingly, the Chamial first assess the relevance of the mateiiagn
determine whether it has probative value and finakigh its probative value against its potentigdhgjudicial
effect.”

No. ICC-01/04-01/07 135/359 29 June 2012



|CC-01/04-01/07-3266-Corr2-Red 02-07-2012 136/359 CB T

538.The principal question, however, at this stageha proceedings is the measure of
probative value that a document brings to the detetion of the issues at trial. It is
submitted that in line with the Chamber’'s previdinglings when addressing admissibility
and assessing probative value, the Chamber shatulbis stage of the proceedings, consider
the reliability of the document and the measurefinch it doesinfluence the determination of

a particular issué

539.In this case a variety of documents have been gehinitncluding Security Council
resolutions and United Nations reports.

540.The prosecution and victim’s legal representatikase relied extensively on certain
reports of UN agencies. With respect to the repoiitdN agencies, the Chamber has stated
that insofar as such reports emanate from indeperadeservers of the facts being reported,
they areprima faciereliable. This is with the proviso that the authadentity and the sources

of the information provided are revealed with siéfint detail />

541.This latter observation still applies at this stadethe proceedings since certain UN
documents admitted contain a wealth of informatsmme of which or much of which is not
backed up by sufficient sources. The informationtamed therein is also often second and
third hand anonymous hearsay with no indicationjust how large the chain of hearsay
extends. The same observation applies to NGO mepértstricking example of a UN
document of this nature is the Special Report efSkcretary General on the events in lturi,
January 2002-December 2003 (EVD-OTP-00285). An gtamaf an NGO report exhibiting
these difficulties is the Human Rights Watch RepogtFléau de 'Or(EVD-OTP-00222).

542.The Eritrea Ethiopia Claims Commission has noted/ WiN documents should be
viewed with scepticism®® This analysis was not only in regard to reporsnfrUN bodies,
but also, to reports from the ICRC, the U.S. Skpartment, the British Home Office, and
international human rights NGOY.

941CC-01/04-01/07-2635, para. 20: “Probative valsielétermined by two factors: the reliability of taehibit

and the measure by which an item of evidence &ylito influence the determination of a particutmue in the
case.”

951CC-01/04-01/07-2635, para. 29.

% partial Award, Civilian Claims — Eritrea’s Claim$, 16, 23 & 27-32 (Eth. V. Eri), p. 34, Eritreahiipia

Claims Commission, 17 December 2004 (“[...] the Rartalso noted the potential pitfalls and limitasiovf

uncritical reliance on such materials, which weoé prepared as evidence in legal proceedingsThird-party

reports may indeed be based on incomplete or imateunformation that the reporting entity cannesttor

verify, including information provided by one ortlother of the Parties. Such reports may reflexirterests or
agendas of the reporters or those who provided thigminformation”).

97 partial Award, Civilian Claims — Eritrea’s Claini$, 16, 23 & 27-32 (Eth. V. Eri), p. 33, Eritreahiipia

Claims Commission, 17 December 2004.
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543.M. Cherif Bassiouni details the deficiencies in Hdman rights reports. To begin with,
the “UN was established as a political organizatiemd, as such, it is largely governed by
political considerations [...] the Security Counisiunbridled in its determination of peace and
security issues. These considerations are eleaiede judicial or other forms of review,

although always subject to self-review wheneversaterations of power and interest require
it.” 708

544 Because the UN is process-driven, the emphaskseis dn processes as opposed to on
substantive outcomé$? Justice has become so intertwined with politieat tt is actually just
“another card for theeal politician to play and eventually barter away, in a mostlydien
manner, when in pursuit of achieving a politicaalyb Thus, according to Bassiouni, fact-
finding missions are in reality efforts designed tm achieve politically unwanted results
while appearing to be efforts at truth and justitke relevant players have devised ways to
accomplish this.

545 At the time of Bassiouni's writing in 2001, ther@sv‘no standard operating procedure
for fact-finding missions° This lack of standardized methods precludes anytwaest the

validity of the research and conclusions. Missiag heavily on NGOs, government reports,
and the media. Reports on human rights violationSauth Africa, Iran, Iraq and Israel were

made by people who had never set foot in the cguihtr

546.The ICJ inDRC v Ugandadeclined to rely on a MONUC report tendered by DRC
government, because of its use of second handayeafsSimilarly, the ICTY has held in
relation to evidence from members of internatiomabanizations (i.e, peacekeeping
missions), that their impartiality cannot be vemfj that their knowledge of events was
limited and contradictory in nature; that theiramhation came from what was learned from
representatives of warring factions; that they mtdl have access to the relevant headquarters
or camps; that they were unable to observe theingaparties’ combat operations up close;

and that their knowledge of how events unfolded atasmes limited:®

547 .Another category of document that has been admitsedhe Security Council

Resolution. Security Council Resolutions have besed sparingly in international courts.

98 M. Cherif Bassiouni, The UN and Protection of HumRights: Appraising UN Justice-Related Fact-Findin
Missions, 5 Wash. U. J.L. & Pol'y 35, 37-38 (2001).

9 pid.

"0 pid.

" pid.

"2 Armed Activities on the Territory of the Con¢dem. Rep. Congo v. Uganda), 2005 I.C.J. 116, .p&ea
December 19.

3 prosecutor v. Hadzihasanoyi€ase No. IT-01-47, Trial Chamber Judgment, 15dM&006, paras 303, 578-
579.
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They have been controversial at the ICTR and atSASL/** A resolution represents
“invariably a mixture of posited facts, propositoonf law, and opinions of the Secretary

General or the powers that be in the Security Cibtific

IV- CONTEXT OF THE BOGORO ATTACK OF 24 FEBRUARY
2003

A- Context in Ituri before the Bogoro Attack of 24 February 2003

548.There is no history book yet written on Ituri. TRasvolved in this trial have not had

the advantage of being able to read themselveghetsubject through reliable histories and
documentation. Information becomes almost non-emisivhen one turns to the area of
Walendu Bindi. In the course of the events thatceom this Chamber there is not one, reliable
record of what happened in Ituri. Even when thetéthNations became involved, slowly and
piecemeal, they did not come to the area untilr &tbruary 2003 and to Aveba only at the
end of 2003. The NGO’s came even later. Most oflthekground information we have is

second hand, often based on a partisan view, ss@ttrough various documents, often
unsourced. The prosecution chose not to call arréxy experts to provide the court and

parties with a foothold on this history.

549.The defence do not intend to review the historyheffirst and second Congo wars and
their consequence, nor the exacerbation of intetesly provoked. The deeper background is
not a trial issue and the main themes seem geyeaetlepted’® The first Congo war of
October 1996 to May 1997, apparently provoked byoiMo's failure to deal with the Hutu
forces that fled Rwanda into Eastern Congo, saweheval of Mobutu and his replacement
by Laurent Desire Kabila, father of the currentdttent. Rwanda and Uganda played a joint
role in supporting Kabila pere, whose AFDL forcesrav largely Rwandan trained and
backed. Ituri was little effected. By early 1998 réc warfare overtook the Kivu area to the
south of Ituri; Kabila fell out with his sponsomd the RCD rebel force, opposed to Kabila
and again supported by Rwanda and Uganda, emengeddvanced towards Kinshasa. The

Second Congo War -1998 to 2002- followed, creagjrept loss and hardship - estimates of

"4 SeeProsecutor v. FofanaCase No. SCSL-2004-14-AR73, Fofana — Decision ope&p Against “Decision
on Prosecution’s Motion for Judicial Notice and Adsion of Evidence,” 16 May 2005, para.4#9osecutor v.
Pauline Nyiramasuhuko and Arsene Shalom Ntahdb@l'R-97-21-T),Prosecutor v. Sylvain Nsabimana and
Alphone Nteziryay@lCTR-97-29A and B-T)Prosecutor v. Joseph KanyabaglCTR-96-15-T),Prosecutor v.
Elie NdayambaigICTR-96-8-T) (Case No. 98-42-T), Decision on tsecutor's Motion for Judicial Notice
and Admission of Evidence, 15 May 2002, para.133.

51d. at pp.13, 28.

15 A general account of the wars can be found inriF®enocide to Continental War —the ‘Congolese’donfl
and the Crises of Contemporary Africa’, Gérard RryrHurst and Company, London, 2009.
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five million dead are common, most of them victiofsdisease. The war drew in Rwanda,
Uganda, Angola, Sudan, Burundi, Namibia and evenbZbwe. Kabilgpérewas assasinated,
his son took over and a stalemate of sorts lefcthentry divided. Rwanda and Uganda were
left deep in Eastern Congo. They took the oppotyutai exploit the local mineral and other
wealth*” and eventually fell out and fought one anotheotahbly at Kisangani. By the time
with which this case is concerned, they are stittenched in Eastern Congo, with a mutual
simmering hostility, ready to take advantage of amyation that will damage the other. The
Ugandans did not withdraw from Ituri until earlyng& 2003. The Rwandans withdraw,
officially, from the Kivus in late 2002, but haveedn back since and exercise a heavy
influence on the Kivu region. The events concernBagoro were played out against the
backdrop of the ending of a major conflict. It gamst that background, and the DRC’s slow

recovering of its sovereignity in the area, that tifial events occurred.

550.Ituri is a mere district of Orientale Province lisilarger than Belgium, a little smaller
than the Netherlands — and hillier. It is a sizeaplace made ‘bigger by lack of
infrastructure’*® There are no tarmac roads. There are many etmoigg’*® Its capital is
Bunia. It is composed of five territories, Aru, Magdi, Djugu (with mainly Hema/Gegere and
Lendu) and Irumu (with mainly Hema and Ngiti), treatves divided inta@ollectivités The
collectivité Walendu Bindi is 90% Ngiti*® The Ngiti are a Lendu sub group but speak a
different language - Ndruna. The Ngiti are herdsnaen pastoralists. They are noted

individualists. They do not take to being led ga&it

551.The defence submits that there is a danger thatttivéc nature of the problem between
Hema and Nagiti, in and around the district of WalkerBindi, may be too over-emphasised.
There is no significant history of such a problemere’* The two communities have lived
together peacefull¢® and, by all accounts, the two communities agaire lpeacefully

together since at least mid 2083.There has been no evidence of the land confliat th

7 EVD-OTP-00206/MONUC  Special Report/paras4, 7, 1&VD-OTP-00205/MONUC Final
Report/p.0291/para.2; EVD-OTP-00222/HRW repdrg Fléau d'or - RDG'2005/pp0364, 0367-0369, 0379-
0381, 0388.

"18D2-300-T-317-pp.15-17 (FRA-pp.13-15).

"9 EVD-OTP-00206/MONUC, Special Report on the eventsturi, January 2002-December 2003/para.12;
EVD-OTP-00205/MONUC Kinshasa, Final Report of th©NUC Special Investigation Team on the Abuses
Committed in Ituri from January to March 2003, J@2883/p. 0291/para.2.

20 EVD-OTP-00206/MONUC Special Report/para.13; EVDR00205/MONUC Final Report/p.0291/para.2;
D2-300-T-314-p.52-1.18-24 (FRA-p.46-1.10-15); EVDBR-00217/Sketch of Ituri where Katanga draw a eircl
representing the Walendu-Bindi.

21p_12-T-198-p.47 (FRA-pp.49-50), noting that thayé difficulty obeying a leader, contrary to thenhée
22D2-300-T-314-p.50-1.14-18 (FRA-p.44-1.8-14).

3 D2-136-T-240-p.23 (FRA-pp.20-21). See also, feriendu, D2-176-T-256-p.48-1.2-7 (FRA-pp.40-41).
24p.166-T-225-p.20-21 (FRA-pp.16-18).
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appears to have dominated relations between Gegetré.endu further to the nortf® The
problems caused by the Hema dominated UPC wereisitdd on the area until after the fall
of Lopondo in August 2002, that brought the comfiic the Walendu Bindi. The events of
Walendu Bindi and the role of its people in facthgir plight is unique to the area and should

not be judged by the events elsewhere.

552.Uganda, under the Museveni regime, has played adplaole in lturi, including
Walendu Bindi. As an occupying power Ugandan adutilesrplayed a direct role in political
and administrative changes in lturi from 1998 t®20stimulating new political parties and
militia groups’®® The International Court of Justice ruled thatwssin August 1998 and 3
June 2003, Uganda engaged ‘in military activitigaiast the DRC on the latter's territory, by
occupying Ituri and by actively extending militatggistic, economic and financial support to
irregular forces having operated on the territdrthe DRC'/%’

Attacks by Ugandans in Walendu Bindi

553.Problems started to arise in Walendu-Bindi from8.9ehe Ugandan army was based in
Gety and Boga and attacked the local pe&@i@eople fled to the bush and stayed there for
significant periods of tim&?® At that time, the schools, the hospital, and therkaets were
closed in Avebd*® When Katanga first arrived in Aveba in October 899 he found the
Ugandans in Gety and his family hiding in the basd witnessed the killing of fellow school
children in 2000? Towards the end of 2000 the Ugandans left WaleBiddi only to return

in January 20012 They inflicted terrible things on the ordinary péa The collectivité of
Walendu Bindi was the object of mass killings amsteliction of hundreds of localiti&¥.
They caught and buried alive the administrativeisaivto Chef Akobi, chief of the Walendu-
Bindi collectivité*® Katanga said his behaviour in the face of one dgarattack earned him
a reputation for braver§’® The MONUC Special report states that from 9 Fetyria 24
April 2002, the UPDF based in Gety, together wi#nth and Bira militia groups, carried out

% gee, regarding the Lendu, D2-176-T-256-p.47-I(ERA-pp.40-41).

26 Admissions n°1 and 2 of the parties taken intaoant by the Trial Chamber in its Decision on Agreeits
as to Evidence, ICC-01/04-01/07-2681, 3 Februafyl2@onfirmed by EVD-OTP-00229, ICJ - Case concgyni
Armed Activities on the Territory of the Congo, DRCUganda, 19 December 2005, para. 175.

2T EVD-OTP-00229, ICJ - Case concerning Armed Adtwiton the Territory of the Congo, DRC v. Uganda, 1
December 2005, paras 54, 149, 167, 178-180, 2500p102.

28 D2-136-T-240-p.18 (FRA-p.16).

2 D2-136-T-240-p.19 (FRA-p.17).

30D2-136-T-240-p.20 (FRA-p.18).

31 D2-300-T-314-p.34-1.2-11, p.41-42 (FRA-p.30-1.2; B5-36).

32 D2-300-T-314-p.58 (FRA-pp.51-52); D2-136-T-2404921 (FRA-p.17-19).

33 D2-300-T-314-pp.59-60 (FRA-p.52-54).

734 D2-300-T-314-pp 45-49, 60-63 (FRA-pp.40-43, 54:5BYD-OTP-00206, MONUC Special Report, fn 22,
%5 D2-300-T-314-pp.62-63 (FRA-pp.55-56).

7% See, for instance, D2-300-T-314-p.65-1.1 (FRA-p.2D), D2-300-T-324-p.79-1.15-22 (FRA-p.72-1.2528-
.5).
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large-scale operations against the Ngiti villageshie Walendu Bindcollectivité Hundreds
of Ngiti localities were completely destroyed dgyirbomb attacks by Ugandan army
helicopters together with Hema militia on the grdsinA local NGO reported a total of 2867
civilians killed and 77 localities completely dested, resulting in the displacements of
40 000 civiliang’®

Germain Katanga

554.Germain Katanga was born on 28th of April 1978 iarbasd®® He lived there until
the age of 14%° He was raised by his uncle and aunt and consideerd as his parenf&
His uncle was a soldier in the National Army of r2aiThey moved to Isiro, Upper Uele when
he was fourteefi*' He attended school and trained in the civil guarti996’4? His uncle was
killed in 1996 during the AFDL advand& Katanga went to Lolwa to search for his
biological mother, Elizabeth Regine. He met herdmishe could not help with his studies, he
returned to Isiro to sell his uncle’s house andhtheturned to Lolwa where he bought a
motorbike’** He met his father and his brothers and sistertHer first time in Aveba in
October 1998 Katanga started his fourth year in humanities pedagogy at the Bajanga
institute in November 1998, though failed the atremxam’*® He was living in his father's
house at Atelengba, also known as Atele 2. In Sapte 1999, Katanga started the normal
school year and progressed through school up tsittie year’*” There was no militia in
Aveba at the timé?? but with the events related above it was not Ibefpre resistance to the

Ugandans became an obligation.

Self defence and ‘combattantisme’
555.Slowly, self defence groups began to organise. Jidiweng men who participated in
‘combattantisme’ called themselves combatafits. They fought in self-defence with

traditional weapons, spears, machetes, bows amivaft’ The ‘sages’ called them the

3T EVD-OTP-00206/MONUC Special Report/para. 42.

38 D2-300-T-314-p.21 (FRA-p.19); EVD-D02-00118/Maplicating Mambasa.

39 D2-300-T-314-p.23 (FRA-p.20).

40 D2-300-T-314-pp.37-38 (FRA-p.33).

41 D2-300-T-314-pp.31-32 (FRA-pp.27-28).

42 D2-300-T-314-pp.35-36 (FRA-pp.31-32); D2-300-T-32@6 (FRA-pp.47-48).

43D2-300-T-314-p.34 (FRA-p.30).

44 D2-300-T-314-pp.39, 41 (FRA-pp.34, 35-36).

745 D2-300-T-314-pp.41-42 (FRA-p.36).

746 D2-300-T-314-pp.42-43 (FRA-pp.36-37).

47 D2-300-T-314-pp.43-45 (FRA-pp.37-39) and EVD-Da2205/Photograph of his father’s house. Public.
48 D2-136-T-240-p.20-1.19 (FRA-p.18-1.21).

49 D2-300-T-315-pp.46-48, 50-51 (FRA-pp.41-43, 44:45)

0 D2-300-T-315-pp.41-42, 47-48, 50-51 (FRA-pp.36-38;43, 44-45); D2-136-T-240-p.19-1.10-14 (FRA-
p.17-1.17-20).
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youngsters>! Many people from Kobhu in the north fled to the lévmlu-Bindicollectivité
Anyone in Aveba who was physically able would deféne village against the Ugand&tis

to prevent them from exterminating the populafidhysing mainly traditional weapons.
There was nobody in Aveba to organise the deféif®ver time, combatants managed to
obtain weapons from Ugandan fighters on the battef>> The auto défensebegan
predominantly with combatants who came from otlegians such as Aveba Yuda who came
from Bavi’>® and was killed by the Ugandafd,and other$®® In Aveba, however, there was

no self-defence group as such — ‘one might heaxatosion, and go to assi¢t®

556.The real force between the local defence group® Wes sages. Kasaki Banduru, who
was aféticheur a traditional healer from Aveb& was the most powerful sage in Walendu-
Bindi collectivité after Kakadd®! Kasaki encouraged resistance when the local chlefbi,
opposed > and the Ugandans suffered a deéffatvhich won Katanga much credit,

particularly perhaps with Kasaki.

557.0ne particular group that emerged was the group HgdKandro. D-148 was
[REDACTED] and described his situation. Chased oufTalolo by Bira in early 2001,
Kandro, a former Mobutu and AFDL and RCD soldfértook refuge in the mountains near

Songolo’®®

D-148 and others then followed Kandro to Tchey mehKakado organized a
group of combatant$? D-148 also spoke of Kisoro, who had set up cami§aswara and,

even at that time, would go to Aveba, to causerdad®’ D-148 testified that after the battle
at Aveba, Bayonga authorised Kandro to build a camBongolo’®® D-148 and the other

combatants in Kandro’s group moved with him to SBagnd acted under his orders. He

51 D2-300-T-315-pp.50-51 (FRA-p.45).

52D2-136-T-240-pp.18-20 (FRA-pp.16-18).

53 D2-501-T-260-p.14-1.23-24 (FRA-p.16-1.20-21).

54 D2-136-T-240-p.20 (FRA-p.18).

%5 D2-300-T-317-pp.45-46 (FRA-p.40).

%6 D2-136-T-240-pp.20, 21 (FRA-pp.18, 19).

57 D2-136-T-240-p.21 (FRA-p.19).

58 D2-136-T-240-pp.20, 21 (FRA-pp.18, 19); D2-300-T530p.65-66 (FRA-pp.58-59).
%9 D2-300-T-314-pp.58-59 (FRA-pp.51-52).

%0 D2-300-T-314-p.65 (FRA-p.58); T-315-p.35 (FRA-pb-32).

%1 D2-300-T-315-pp.33, 35 (FRA-pp.29, 32).

%2 D2-300-T-314-pp.62-63 (FRA-pp.55-56); EVD-D02-00A2ap annotated by Germain Katanga where is
indicated Zitono.

"3 D2-300-T-314-pp.63-65 (FRA-pp.56-57); D2-300-T-381.43-44 (FRA-pp.47-48).
%4 D2-148-T-278-pp.64, 65-66 (FRA-pp.57-58, 59).

%5 D2-300-T-315-p.54 (FRA-p.48).

%6 D2-148-T-278-pp.64, 66-67 (FRA-p.58, 59-60).

57 D2-148-T-279-p.16 (FRA-p.14); D2-148-T-281-pp.10{ERA-p.16).

%8 D2-148-T-278-p.68 (FRA-pp.61-62).
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participated in a battle against the Ugandans a@diS¥ Following this battle, D-148
participated in a battle at the centre of Gety, ngtthe Ugandans had a badse.

558.The Bira-Ngiti problem arose again later in Nyakenuhtensified by the behaviour of
the Ugandans thefé! The Bira chased the Ngiti o{f The UN Special Report confirms that,
throughout 2001 and early 2002, the Ngiti communifs targeted and eventually driven out
by the Bira’”® Katanga was living in Nyakunde to take exams avith his sister, sought
refuge at the hospitdf* and returned to Aveba. He did not attend schaatitfe academic year
September 2001 - July 2002 due to the disturbandes.family was large and he did
everything he could to survive. His uncle had taugm how to hunf’® He shot elephants

and okapi but would join the auto-defence if neagss®

559.There is no evidence of attacks by these WalenddiBilefenders’- with the exception
of the madcap attack on the Ugandans at Bunia rajirpdno responded with tanks and
helicopters and heavy weapoi§There is no camp in Aveba, no mention of battalion

military structure.

560.The Sun City Agreement was signed in South Africa8" April 2002778 It established

a framework for the DRC to have a unified, multipagovernment with democratic elections
and led to the signing by political parties or"IJecember 2002 of ‘The Global And All-
Inclusive Agreement’’® On 30 July 2002, Rwanda and the Democratic RepuffliCongo
signed the Pretoria Accord concerning the withdtaf&wandan soldierOn 6" September
2002 the Luanda agreement formalised peace betwgmmda and the DRC, aimed at
Uganda withdrawing its troopg&® Despite these agreements both Rwanda and Uganda

continued to seek, establish and support localggdu the regiod®

9D2-148-T-278-pp.68-69 (FRA-p.62).

0D2-148-T-278-p.69 (FRA-p.62).

1 D2-134-T-257-p.32 (FRA-pp.28-29).

2 D2-134-T-257-pp.33-34 (FRA-pp.29-30).

3 EVD-OTP-00206/MONUC Special Report/p.DRC-OTP-012%7, para. 50.

74 D2-300-T-315-pp.17-18 (FRA-pp.16-17).

75 D2-300-T-315-pp.24-25, 32-33 (FRA-p.22, 29).

7% D2-300-T-315-p.25-1.8-10 (FRA-p.22-1.26-28); D2@BT-324-p.68-1.9-14 (FRA-p.61-1.5-12).

"7 D2-300-T-314-pp.49-50 (FRA-pp.42-44).

"8 EVD-OTP-281/Texte de I'Accord de Sun City.

9 EVD-OTP-280/Accord global et inclusif sur la tritisn en République Démocratique du Congo.

80 See EVD-D03-0006AmMendement de I'Accord signé entre la RDC et 'Quigad Luanda, Angola, le
6/09/2002 dated 10 February 2003, p.1, refferring to it.

81 EVD-OTP-00206 or EVD-OTP-285/MONUC Special Repuatas4, 6, 7, 16, 28-29; EVD-OTP-
00205/MONUC Final Report/p.0291/paras.2-3; EVD-OOU222/HRW report,'Le Fléau d'or - RDC'
2005/pp.0364, 0368-0369, 0379-0381, 0388; EVD-DOG/®@Déclaration du FN] p.2; EVD-OTP-
00240/PUSICDéclaration Politique p.3; EVD-D03-00084/FNI letter, pp.1-2; EVD-D02@®/P-12's letter;
D2-236-T-244-p.29-1.20-21, 29-30 (FRA-pp.26-27);3P?-T-229-pp.36-37 (FRA-pp.31-32); P-317-T-230-
pp.49-51 (FRA-pp.42-44); D2-228-T-252-pp.14-17 (FRA15-18); D2-228-T-250-p.13-1.15-18 (FRA-p.12-
.19-22); P-12-T-200-pp.23-24 (FRA-pp.21-22); PT:202-pp 24-27, 29-30, 41-49 (FRA-pp.23-26, 28 489-
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561.Jean Pierre Lopondo Molondo was appointed Goveshtturi by Mbusa Nyamwisi in
February 2002. He was chief of staff of the RCD-K/Brmy — the APC. In April, about a
brigade and a half, 4500 well-trained APC soldiengjnly of Hema ethnicity, mutinied and
joined the UPC, significantly weakening the APEAt Lopondo’s invitation Kandro, and
other Ngiti and Lendu, arrived in Buni® The Ugandans and the UPC did not approve. At
the beginning of August 2002, Uganda withdrew iipport from the RCD-K/ML, partly
because of its links with Kinshasa, in favour o tHPC’®* On 6"-9" August they together
attack the RCD-K/ML APC forces using heavy weapand tanks® Lopondo escaped with
his life. Many Lendu and Ngiti who had taken refuagehis residence were killed. The APC
fled.”®® Despite its defeat, the APC remained a regulayattmwas well trained and armed.
The RCD-K/ML moved their party HQ from Bunia to BER’

562.The subsequent events are well known to the Chanimgondo fled shoeless to
Songolo and meets up with Kandro, before continwndiis way to Beni. The soldiers who
fled with Lopondo (perhaps one battalion) initiakgayed in Songolo and then headed
towards Singo; other APC soldiers ended up in Zumhe then left for Songolo, or other

Lendu or Ngiti areas in Ituff®

563.Several positions in and around Bunia that had lmesupied by the UPDF or APC
forces were now occupied by UPC troops. Bogoro aras of them. Later in August 2002,
UPC troops came to relieve the UPDF in Nyakundecofding to the MONUC Special
Report, the UPC replaced the UPDF there “appardotliaunch attacks on the bordering
Ngiti localities”; the UPC “reportedly requestedetlassistance of the Bira community in

attacking the Ngiti”®°

564.0n 31 August 2002, Songolo was attacked by a gafup00 UPC soldiers together
with 50 Bira based in Nyakund& D-148, who was [REDACTED] at the time, said there
was a lot of destruction, houses were set on fik @eople killed®* D-161, [REDACTED]

82 D2-300-T-315-pp.26-27 (FRA-pp.23-25).

83D2-300-T-315-p.27-28 (FRA-p.25); D2-148-T-279-gp 5 (FRA-pp.45-46).

84 EVD-OTP-00222]e Fléau d'or p. 0392.

85 Admission n°3 of the parties taken into accountthmy Trial Chamber in its Decision on Agreementgoas
Evidence, ICC-01/04-01/07-2681, 3 February 2011.

8 Admission n°3 of the parties taken into accountthmy Trial Chamber in its Decision on Agreementgoas
Evidence, ICC-01/04-01/07-2681, 3 February 2011.

87 D2-236-T-242-pp.43-1.7-11, 44-1.3-8 (FRA-p.37-118; p.37-.27-p.38-1.3).

78 H2-300-T-321-p.50 (FRA-p.55); D2-136-T-240-p.2REp.21) ; D2-148-T-279-pp.53-54 (FRA-p.47).

89 EVD-OTP-00206/MONUC Special Report/para.50.

"9 EVD-OTP-00206/MONUC Special Report/para. 51. See EVD-D03-00098/Letter of 15 November 2002
giving details of the Songolo attack of 31 Augud92/p.0194-0350.

1 D2-148-T-279-pp.7, 51, 54 (FRA-p.6, 45, 47).
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testified that Ngiti civilians living in Songolo we killed”> The MONUC Special Report
reported 140 deaths, mostly women and children,thatia survey “among the population
found that 787 people were missing. Up to now,a$ Imot been possible to establish how
many were killed and how many simply ran away. Adotg to a Congolese non-
governmental organization, UPC abducted 12 civalid®® Interestingly, Katanga thought

those figures exaggeratéd.

565.Kandro and others fled to Avenyuma and then to &irg would seem from the
evidence of D-148 that it was at this time theydd the nameGarnison Mobile:”*> Major
Faustin Kakule, with the 2battalion of the APC, arrived at Singo. Togethbese forces
attacked Nyakunde on 5 September 268D-148 said that the most important commanders
were Kandro, Cobra, Faustiif. D-148 claimed that the target of the attack was ribwly
installed UPC base. The town was substantiallyra Biwn and any Hema appeared to have
left. The civilians killed were mainly Bira. Theug number of casualties is unknown, reports
are largely unsourced and no forensic evidencebeesn produce®® D-148 stated that
everyone participated in the looting, including €tiAPC soldiers who were of Nande
»n 799

origin”,”®® who then went to Beni with their o8t Much of the hospital equipment appears

to have been transported off in that WaYy.

566.Nyakunde is an unique event in 2002. It is the foint APC/combatants operation. It

was the product of exceptional circumstances, érgd by the massive attack on the village
of Songolo. There is nothing as dangerous as eatatg - army as was the APC. Commander
Faustin was reportedly arrested in Beni and dedayethe APC, though it is unclear whether

his arrest was linked to the atrocities in Nyakuffdéde is currently in FARDC.

567.P-219 claims he saw Katanga at Nyakunde on the af@y the attack®® In his

statement, this witness however stated that he teeNyakunde two days after the attd&k.

92D2-161-T-269-p.42 (FRA-p.36).

93 EVD-OTP-00206, MONUC Special Report, para.51.

94 D2-300-T-322-p.65 (FRA-p.66); EVD-D03-00098, datksi November 2002 (Letter, Transmission Rapport
circonstancié, No. 002/CLB/2002, Pour la Commundigédu de Base: [illegible] Lega Athidho Secrétaire
Administratif, A Monsieur Le Président du RCD-KisiN Beni).

'95D2-148-T-279-p.13 (FRA-p.11).

9% D-148-T-279-pp.7-8, 54-55 (FRA-pp.6-7, 48 ); D%1B-241-pp.20-21 (FRA-pp.18-19); D2-129-T-271-
pp.21-24 (FRA-pp.18-21); D2-160-T-272-p.70 (FRAP&); EVD-OTP-00206/MONUC Special
Report/paras 52, 56, 58, 61.

97 T.279-p.8-1.18-20 (FRA-p.7-1.23-25).

798 D.148-T-279-p.55-1.10-23 (FRA-pp.48-49); P-317-792p.37 (FRA-p.32).

799D2-148-T-280-p.7 (FRA-p.6).

80 D2-148-T-279-p.60 (FRA-p.53).

801 D2-148-T-279-p.60-1.2-8 (FRA-p.53-1.1-6).

892 Germain testified that Commander Faustin was éresd by the military command in Beni to explair th
situation in Nyakunde and was subsequently arreSteel D02-300-T-315-p.68 (FRA-p.61).

803 D2-148-T-204-pp.57-59 (FRA-pp.58-60).
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In any event, he cannot affirm that Katanga pauéitgd in the attack. During the entire 45
hours interview, he did not mention that he sawakiga take anything from Nyakunde. In
court, however, he stated that Katanga took a H&%facc motorbike. The witness also
indicated in court that he did not see Katangadilloot®*® The Defence argues elsewhere in
this brief that this witness is unreliable and dddawot be relied on for any finding against the

accused.

568.P-12 testified that he never spoke with Katangaiathe Nyakunde attack of September
2002%°® However, the witness then stated that Katanga hotd that he was in Cotrojene
(phon.) until Kandro died, and that he was too ypubut that he did take part in this
Nyakunde attacR®’ Katanga did not give further detaff§. Witness 12 thus contradicts
himself as to whether he spoke to Germain aboutNya@kunde attack. This part of his
evidence should therefore not be relied on. Elsesvire this brief, it is argued that this

witness is unreliable when it comes to Katangdeggald confessions.

569.Accordingly, the evidence linking Katanga to Nya#aris unreliable, inconclusive and
largely based on hearsay. It is also contradictedther evidence. Katanga says he was at
Nyabiri8%® Christian Mbojima stated that he met him in Baw@ba, only 3 kilometres
from Nyabiri, in early August 2002 and that Katantieough a combatant, did not become a
commander until later when he came to live in AVE8®-148 was at Nyakunde and did not
see Katang&' Thus, the Prosecution clearly failed to estabifst Katanga was present in

Nyakunde during or in the aftermath of the battle.

570.Katanga said that Kandro did not come to the assist of Aveba during the Ugandan
attacks and Nyakunde was on Kandro’s turf. Kataegalained that “if you run into any

problems you would defend yourselves or by youesl¥* It was precisely that attitude that
the later Beni meetings with the RCD-K/ML, Adirodnd EMOI sought to address.

571.Nono, a commander from Aveba, was killed at Nyalaffidi In an extraordinary
episode, Cobra Matata Banaloki went to Aveba angsa@aed 20 locals, claiming Nono had
been bewitched. Katanga was not present as hetilVas Blyabiri.?** The episode illustrates

804p_219-T-207-p.61 (FRA-pp.63-64).
805p_219-T-207-pp.61-62 (FRA-pp.64-65).
806p_12-T-197-p.29 (FRA-p.33).

807 p_12-T-197-pp.29-30 (FRA-p.3BPisrepancy noted]
88 p_12-T-197-p.30 (FRA-p.33).

809 D2-300-T-315-pp.24-25, 44 (FRA-pp.21-22, 39-40).
810 D2-160-T-274-p.14 (FRA-p.13).

811 D2-148-T-279-pp.8, 11, 58-59 (FRA-p.7, 10, 52).
812D2-300-T-321-pp.66-67 (FRA-pp.71-72).

813 D2-160-T-272-pp.70-71 (FRA-pp.62-63).
814D2-300-T-321-p.62 (FRA-pp.67-68) : T-325-p.67 (FRA9).
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not only superstitious belief but Cobra’s errat&ture. That was to be further demonstrated a
week or two later with the confrontation leadingkandro’s death. Cobra’s and Kandro’s
groups had been able to co-operate with each &theCobra was the oldest of the
commanders in the collectivity and, in Septembef20was based at Omi hill with
approximately 50 trained men under his conttdHowever his behaviour did not endear him
to the local$!’ It would seem Kandro’s star ro%& particularly due to his association with
Lopondo. The APC connection would appear to beangtlink. Whatever the reasons (some
say an argument over pillage, others resentmentdiya of Kandro) the upshot was that
Kandro was shot dead in Olongba market in mid Sejpée, almost certainly by Cobra’s

bodyguard®

572.As late as September 2002, the combatants plaauynb real structure and only a loose
and competitive relationship. With the death of #em some were at each other’s throats.
Everyone was hunting Cobra, who had fled to thénpparticularly members of th@arnison
and Ndekote, Kandro’s younger brother, who proctginhimself leader of the grodff It
took several months for Cobra to strengthen hiarales sufficiently to confront and defeat
the Garnison group, who were chased out of Avenyurffa,and set up camp in Kagaba.
Katanga places their arrival there as January 3803:148 said it was two or three months
after Kandro’s deatff® which would place it in late November to DecemB@62. Kagaba
was to be the main point of attack on Bogoro. Attmoe do these combatants have a
monolithic structure. Even after tli&&arnisonmoved to Kagaba —just a month or two before
Bogoro— there is a falling out between its themléza, Ndekote, and Yud&' Yuda wins, and

Ndekote and his followers go to Song8fdKatanga was never part of tBarnison®®

573.Cobra returned and set up camp at Oudo Mbafelespcm Olongb&?’ Katanga
testified that there was also a position in Medthere Mbafele was in char§& In Gety —

815 D2-300-T-315-pp.52-55 (FRA-pp.46-49).

816 D2-300-T-315-pp.55-56 (FRA-pp.49-50); EVD-D02-0022indated (Map annotated by Germain Katanga
(DRC-D2-300) on 29 September 2011 with the additiohvillages in Walendu-Bindi).

817 D2-300-T-315-pp.54-55 (FRA-pp.48-49).

818 D2-300-T-315-p.52 (FRA-pp.46-47).

819 D-148-T-279-p.60-1.1.6 (FRA-p.53); D-129-T-271-pA-53 (FRA-p.47); P-219-T-205-p.7-1.12-17 (FRA-p.7-
.1-7); D-160-T-272-p.71 (FRA-p.63); D-160-T-2738@.(FRA-p.75).

820 D2-300-T-315-pp.60-61 (D2-300-T-315-FRA-p.54); D28-T-279-pp.11, 13 (FRA-pp.9, 11-12); D2-148-
T-280-p.11 (FRA-p.9).

821 D2-148-T-279-pp.13-14 (FRA-p.12); D2-300-T-315Pp(ERA-pp.54-55).

8222-300-T-315-p.61-62 (FRA-p.55).

823 D2-148-T-280-p.11 (FRA-pp.9-10).

824 D2-148-T-279-p.14 (FRA-p.12).

825D2.148-T-279-p.14 (FRA-p.12); D2-300-T-315-p.612(B00-T-315-FRA-p.54-55).

826 D2-148-T-280-pp.12-13 (FRA-pp.10-11).

827 D2.300-T-315-p.61 (FRA-p.55); T-320-pp.69-70 (FRP-70-71); D2-001-T-277-p.56 (FRA-p.56).

828 D2-300-T-320-p.69 (FRA-pp.70-71).
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also known as Gety-Etat - Captain Mutombo de Mwtd A company of approximately 150
men there from the time the Ugandans left. There avposition at Lakpa by February 2003
commanded by Lobo Tchamangéf.

574.These camps were largely autonomous and “[n]o adealithority over anyone else on
his turf”2% There was no hierarchy of combatants or command#ersnga, said everyone
would give themselves titles such as ‘commanderopérations’, ‘S-4’, or ‘battalion
commander®! A ‘battalion commander may have just 12 or 15 gleounder his
command>? The existence of names of rank or function aretnoy indicative of structure.

This was essentially a rag-tag collection, not E&iyr.

575.Internal rivalries and competition prevailed.

“We had problems among ourselves and, although said that we were all combatants and
that we were all helping our communities, you mantvto know that there were internal
problems between us which may not have been umdersby those looking in from
outside.®**

“[...] each commander had his own stronghold amsdftiiowers obeyed his orders, and there
was this atmosphere of mistrust between the comarandhey did not wish to be under the
leadership of the other&*

Katanga said he had no involvement in these inteorélicts. He attended Kandro’s funeral
in Avenyum&® and left Nyabiri with Kasaki about a week late, return to Aveba in
October.

576.In Aveba the BCA camp was established some tim20@2 and certainly there by
Septembef*® BCA stood for Bureau de Combatants d’Avebaut later Bureau de
Coordination d’Avebaand was one kilometre from Katanga's father'sdedt’ The camp
was occupied by local combatants and an APC platdoB6 men. Alpha Bebi was the
platoon’s commander, followed by Kamb&fé Towards November, December 2002, Alpha
Bebi left and set up a camp at Bukiringi, later,Miay 2003, called the Tiger Battali6ft.
Between September and November 2002, the numbesrobatants at the Camp BCA and
elsewhere in Aveba town grew to approximately 50Misatant&'® and included many war-

829 D2-300-T-316-p.14 (FRA-p.12) ; D2-001-T-277-pp 5B{FRA-pp.50-51).

830 D2-300-T-324-p.89 (FRA-pp.80-81).

831 D2-300-T-317-pp.26-27 (FRA-pp.23-24).

832D2-300-T-317-p.27 (FRA-p.24).

833 D2-300-T-321-pp.67-68 (FRA-pp.72-73). See also IBR-T-253-p.41 (FRA-pp.43-44); D2-129-T-271-
pp.32-33, 64 (FRA-pp.29, 75); D2-228-T-250-pp.12(ERA-pp.11-12).

834 D2-129-T-271-pp.32-33 (FRA-p.29).

835D2-148-T-279-p.12-1.2-4 (FRA-p.10-1.20-21).

836 D2-300-T-315-pp 62-63 (FRA-pp.55-56).

87 D2-300-T-316-p.24 (FRA-pp.21-22); EVD-D02-00225¢Rigraph of space where was the BCA
838 D2-300-T-315-p.63 (FRA-pp.56-57).

839D2-001-T-277-p.57 (FRA-p.51).

840 D2-300-T-322-pp.35-40 (FRA-pp.35-40).
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displaced persons. At the end of November 2002Bth& was approximately the size of two

football fields and bigger at the time of demokition®** By November, Mbadu had taken

over command of the BCA while remaining, accordimd¢fatanga, with the APC. He had full

authority over the 500 combatants at the B¢AAbove him, however, there was Kasaki who
also resided at the carfif. Commander Mbale had command of the APC plaf8bn.

577 .Garimbaya set up camp at the end of the airpoie fiisown asiero®* It stands about a
kilometre from the BCA, on a parallel ridge. In IRedry 2003, Garimbaya had about 50 men
under him, Ngiti, Nande, Lugbara, Bira and Aftf.

578.At Atele 2/Atelemba, Katanga had about 60 men. daffie from the BCA, others form

other place&?’ Katanga stated:

“We were simply a group of young people. We simpignaged to group people into sections
[...] for example, people will group themselves irittsection to share the foolf?

He said he was not yet their commander, there wasdraocture, he did not have a deputy.

579.Soon after his return to Aveba in October 2002,aKgh was designated by the Sages,
because of his education and spoke Swabhili, td Msijor Hilaire at Marabo to discuss a
mission to Beni to seek heff’ He went with 50 combatant®’ They met and discussed and
sought his instructions as to how best to reach ®ehout being attacked, and to inform the

general staff that people would come to Beni to tniiee RCD-K/ML#*

The following day
Hilaire used them against the UPC at ChaDuring the ensuing fighting, Katanga was shot
in the leg and was in hospital for two weeks at #af&° He put down his misfortune to not
having received Kasaki's blessing for the atti¢k<atanga testified that he had not come

across any civilians at the battlefront at Chai.

841 D2-300-T-316-pp.24-25 (FRA-p.22).

842 D2-300-T-324-p.80 (FRA-pp.73-74); D2-129-T-271 3527 (FRA-p.23).

843 D2-300-T-317-pp.27-28 (FRA-pp.24-25).

844 D2-300-T-317-FRA-p.31.

845D2-134-T-259-pp.56-57 (FRA-pp.50-51); P-28-T-217.67 (FRA-pp.5-6).

846 D2-300-T-322-pp.2-3 (FRA-pp.2-3).

847 D2-300-T-324-pp.78-79 (FRA-pp.71-72).

848 D2-300-T-324-p.78 (FRA-p.72).

849 D2-300-T-315-pp.62-1.13, 67-69 (FRA-p.55-1.26, §Pp-62); T-316-pp.14-15 (FRA-pp.12-12); EVD-D02-
00220/Map annotated by Germain Katanga on 29 Sdmef011 with the additions of villages in Walendu-
Bindi.

80D2-300-T-316-p.15 (FRA-p.13).

81D2-300-T-316-pp.15-16 (FRA-pp.13-14).

821H2.300-T-316-pp.16-17 (FRA-pp.14-15); D2-300-T-381.50-51 (FRA-pp.55-56).

853 D2-300-T-316-pp.17-19, 22 (FRA-pp.15-16, 20).

854 D2-300-T-324-p.82-1.18-23 (FRA-p.75-1.18-22).

855D2-300-T-325-p.15 (FRA-pp.13-14).
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580.Katanga was married to Denise on 18 November 2008y lived in his father's house
until after the fall of Bunia on 12 May 2003, whigrey moved to the BCA®

Arrival of Chef Manu and Others from Zumbe in Avebaround November 2002
581.Chef Manu travelled to Beni with three persons: tWlaBanga, Adolphe, who was
Manu’s secretary, and Bahati Talik4.No other delegation from Zumbe visited Aveba prior
to 24 February 2062 - the only contrary witness was P-250Chef Manu stated that they
went to Beni at the invitation of APC official®’ They spent about a week in Aveba. While
there, they addressed a document to the Congoleger@nent referring to the suffering of
the local peopl&®* The document EVD-D03-00098 is dated 15th Nover20é2 and bears a
stamp of ‘FREC’ Force de Résistance Contre I'Extermination des ©taig). Katanga did

not know the details of this document and his ndoes not appear on®t?

582.Towards the end of November 2002 the decision akantto go to Beni. The idea came
from the sages; more than 60 sages and combatantsavBenf®® “We needed at least to be
able to get information from our authorities witletRCD-K/ML.”®* Katanga was selected to
to lead “the delegation of combatants from Avelral p..] Munganga Leba for his part was
leading the notable€®®® Until then, Katanga said he had no particular msiother than as
Kasaki's bodyguard though, given Kasaki’'s role,sacfunction must have had a certain
standing. For the purpose of being Aveba’'s repttesee in Beni, he was designated
commander of Aveba to present himself as such im.B&As commander of Aveba, Katanga
said he had no authority over the local commanttetgher areas - “[n]Jo one had authority
over anyone else on his turf. | was a chief in mgaaand others were chiefs in their aré45.”
They left in November 2002 on foot.

583.The delegation spent about two weeks in Beni. Adiogrto Katanga the day after their
arrival they went to meet Mbusa Nyamwisi. Katangd hot met him before. Mbusa said that
‘We're waiting for somebody and when he arrives [wg will begin our meeting$®® That

person was Dr. Adirodu Mawazo Baudouin, a Nigitthva medical practice in Bunia, who

856 D2-300-T-316-pp.22-24 (FRA-p.20-21); D2-129-T-25{115, 20, 26 (FRA-pp.13, 17-18, 23).
87D2-88-T-301-pp.25, 36, 43 (FRA-pp.22, 32, 38) -BID-T-322-pp.22-24 (FRA-pp.22-24).
88 D2-300-T-318-pp.17-18 (FRA-pp.15-16); T-322-pp(ERA-pp.27-28).
89D2-300-T-322-p.27 (FRA-pp.27-28).

80D3-88-T-301-p.35-37 (FRA-p.31-33).

81D3-88-T-301-p.46-1.13-16 (FRA-p.41-1.10-13); D3-88301-p.49-1.2-6; 1.15-17 (FRA-pp.43-44).
82 H2-300-T-316-p.64 (FRA-pp.56-57); EVD-D03-00098tkee dated 15 November 2002.

863 D2-300-T-316-p.66 (FRA-p.58).

84 D2-300-T-316-p.66 (FRA-p.58).

855 D2-300-T-316-p.66-1.17-18 (FRA-p.58-1.17-18).

856 D2-300-T-324-p.73-74, 76 (FRA-pp.66-66, 70).

87D2-300-T-324-p.89 (FRA-pp.80-81).

868 D2-300-T-316-p.70 (FRA-p.61).
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arrived from Kinshasa three days Idt®Adirodu was described by Ndjabu as ‘advisor to the
presidency’ for Mbusa Nyamwi&[® He is currently the national representative of R@D-
K/ML. %™t

584.Three days later a meeting was called by MB{&@here were about a dozen present,
half from Walendu Bindi. When Adirodu arrived, Katga did not know him. ‘He entered the
room and said he was the head of the delegatidms@ gathered were surprised: ‘[...] those
of us who had come from the village, it is thent tha learnt about the FRPI, and he said that
he was the head of the FRPI delegation [...] we didaven know what the FRPI stood for
[...] we were wondering why FRPIFfont de Résistance Patriotique en Huti®> Why not
FRPC? Congd His answer was simply ‘no’, this is the positiirat has been adopted and
there was nothing we could do about it and thiegsained that way®’*

Creation of the FRPI

585. The ‘position that had been adopted’ — the creatd the FRPI — had occurred
following the RCD-K/ML defeat in August® Floribert Ndjabu, a young, intelligent and
ambitious Lendu from Kpandromo in the north, flednia for Beni, disguised as a child,
provided his accourit® Mbusa and Kinshasa ‘wanted at all costs to recowatrol of Ituri’
and there was meeting, lasting a couple of daytheatiotel Casino in Beni for those who had
fled to make ‘some small contribution’ to the disswn how to get back. At that meeting
Ndjabu was elected ‘coordinator of all those atitgi and Sambidhu his deputy. No mention
of the FRPI was made but a couple of days laterADirodu attended the meeting. He
challenged Ndjabu’s role as coordinator. Adirodid 922 had been sent by Kinshasa, and
mentioned the FRPI which he said had been formd€inshasa. It was not a political party
because ‘Dr Adirodu had prohibited anyone from beable to interfere in political matters
and he was the only one accredited to do so’ [what he wanted to do was to form a sort of
armed group perhaps’. [...] ‘I believe the group uded several ethnic groups’. For a short
time, Ndjabu was the FRPI coordinator, and as ‘whbrator’ took part in one EMOI
meeting®’’ The FRPI did not have a Presid&fi.

89 D2-300-T-316-p.70. (FRA-pp.61-62).

870D2-236-T-247-pp.41-42 (FRA-pp.39-40).

871D2-300-T-316-p.54 (FRA-p.47), D2-236-T-242-p.4RE=p.40).

872 For the general account of the meeting, see D273806-p.70-73 (FRA-p.62-63).

873 D2-300-T-316-pp.53, 70-73 (FRA-pp.47, 62-63).

874 D2-300-T-316-p.69-72 (FRA-pp.61-63).

875D2-300-T-316-pp.65, 71 (FRA-p.57, 62).

87 For his account of the meeting see D2-236-T-242p@7, 51 (FRA-pp.35-40, 43-44); D2-236-T-247-{ip.4
42 (FRA-pp.39-40).

877 D2-236-T-242-p.45, 51, 56, 58-59 (FRA-pp.38-39;443 47-48, 49-50); D3-236-T-247-p.26-28, 30-1.8-11
(FRA-pp.24-27, 28-1.14-16).
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586.Ndjabu’s account illustrates the very lose struomiof the FRPI. Ndjabu’s association
with the FRPI was short lived — perhaps becauseaésh of personality and ambitions with
Dr Adirodu. Sambidhu, who was in fact Adirodysotégéand younger brother, remained
with the FRPI as coordinator in BefiP,

587.Ndjabu’s account is supported by Pierre Célestbi Mbodina, ‘Pichou®® Pichou, an
intelligence officer, also attended the Casino Hoteeting. Adirodu is his cousin and Ndjabu

a very old friend from the same Catholic Semin&mgytattended. Pichou speaks of the clash
between Adirodu and Ndjabu over who should be doatdr. He was unsure, but thought the
FRPI might have been created by Adirodu back in12®0hen Adirodu was a delegate to a
conference on Ituri in Kinshasa. In any event, d@svelearly an Adirodu vehicle with him as
driver. Pichou’s name appears on tRRPI Manifeste’— EVD-D02-00063 — dated January
2003, but neither h&' nor Sharif®® whose name also appears, say they signed that
document. The document was drafted and circuldtednaards and was solely of Adirodu’s

making®®®
588.Pichou stated :

At the time that the FRPI was founded, there wamitibary structure. The FRPI was simply

a structure, a forum, that brought together peeogie wanted to defend their interests and
who did not have a military structure. There wasanmy Chief of Staff, no colonels, there

were only political officers at the time the orgsation was founde¥!

As | said at the beginning, the FRPI was only atigal structure in which you had the co-
ordinator, his deputy, and the advisors. The osgdiun evolved over tim&>

589.He said that the FRPI did not receive a militamuature until the time of the Ituri

pacification commission,

because in the meantime the FNI was created, A¢pandroma, and then there was Bunia
and the CPI. That is where there was an attemptganise the soldiers which took place at
the Musafiri hotel. The FNI brought together theatle commanders, those from Mongbwalu,
Gety, Aveba, and others. That is where they metytdo organise a military structure of the
FRPI, saégd this was under the auspices of the Ks@hgovernment because Kisempia
arrived:

878 D2-236-T-242-p.51 (FRA-pp.43-44); D2-228-T-249%.6-RA-p.47); D2-228-T-253-p.9 (FRA-p.10); D2-
300-T-317-pp.24-25 (FRA-p.22); D2-300-T-316-p.6B-& (FRA-p.53-1.2).

879D2-236-T-242-p.50 (FRA-p.43).

80 pjchou’s account of founding and structure of fRPI see D2-228-T-249-pp.50-62 (FRA-pp.45-57).

881 D2-228-T-249-pp.56-59 (FRA-pp.50-54).

882 D2-350-T-253-pp.38-40 (FRA-pp.41-42).

883 D2-228-T-249-pp.55-59 (FRA-pp.49-54).

884 D2-228-T-249-p.59 (FRA-p.54).

855 D2-228-T-249-pp.59-60 (FRA-p.54).

886 D2-228-T-249-p.60 (FRA-p.55).

No. ICC-01/04-01/07 152/359 29 June 2012



|CC-01/04-01/07-3266-Corr2-Red 02-07-2012 153/359 CB T

590.He explained how it was that Kisempia provided strecture of Commander in Chief,
Deputy Commander, S1 — to 8 in April/May 2003. Prior to then, he said, it wdlse
APC which had been organising all military actiei®®’

591 .Katanga’s evidence on the founding and structutk@fRPI is based upon what he has
learnt from others, he was not present at anyesfatearlier meetind&® He first heard of it at
the Adirodu meeting mentioned abd{/&By the time Katanga came to Beni, Ndjabu had left
the scene. Katanga said that ‘the FRPI was Adimgrtivate mattef®®, that it was difficult to
know what the hierarchy of the FRPI was except tfowse two people, Adirodu and
Sambidh?**

592.The whole thing seems to have been something Katand others found useful at one
level — something called the FRPI existed, it hadAdirodu as spokesman, it was a name
they could all adopt as their own, Dr Adirodu waSORK/ML, he had contact with Kinshasa
- so why not? But what was the FRPI? Nobody seerhav¥e had much idea.

A. The FRPI, well, the purpose of the FRPI, we ady it in the manifesto, but, you see, that
transition from the self-defence movement to thé®FRas a simple figment or intellectual
concept, because we - it was difficult to underdthow the transition had occurred. From
combatant to FRPI was something beyond -- in ta&yond my understanding. | cannot even
explain it. So for the name FRPI to come into exise, | think it was simply from Adirodu’s
mind that it emergeff?

The Prosecution corrupt this particular statemard istrictly academic’ (OTP brief, para.
139). But it was not a ‘strictly academic’ eventdathe word was not used. It was important
to the people in Walendu Bindi. It was somethingKanshasa’ — a movement with political
support — sympathetic to their cause — and songgthiat those delegates sent to Beni from
the Collectivity could take back with them to sharigh those who had sent them. Things

were on the move.

593.The Manifesto EVD-D02-00063 is an interesting doenmDated January 2003, it was
clearly composed at the end of December/Januaityrafers to events as late as December
16" 2002. It demonstrates that the FRPI was not ai Ngganisation — the front cover refers
to ‘Aveba-Kpandroma’'. It refers to FAP, BOB, FALREL, and FREC (column 2). It states
that the FRPI is not a military structure_ps Chefs Militaires sont désignés par le consesl d
Sages’ ‘Le conseil des combattants est hiérarchisé et stracnon pas en fonction des
normes militaires classiquegtolumn 5). And refers at the bottom of colummbjch deals

857 D2-228-T-249-p.60-62 (FRA-pp.54-57).

838 D2-300-T-317-pp.4-5 (FRA-p.4.)

839 D2-300-T-316-p.53-1.24, p.69-72 (FRA-p.47-1.16,6p-63).

890 D2-300-T-316-p.72-1.10 (FRA-p.63-1.10).

891D2-300-T-316-p.72 (FRA-p.63.)

892 D2-300-T-316-pp.72-73 (FRA-p.63); D2-300-T-317H(ERA-pp.22-23).
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with structure, to the need to creatkes postes de coordination stratégique ou anterne d
réprésentation.”Les porte-paroles ou coordonateurs de différentekamns allant du niveau
local au niveau national coiffent ces coordinatians antennes (column 6). It speaks of it
not being a political party, nor even a militarylipcal party — but reserves the possibility of
becoming a political party in the future (column B)refers to use of traditional weapons —
fleches, machetes. It also plainly exaggerategpdsition, claiming 25,000 combatants have
been killed (column 7) and 22,800 combatants (cal@h The stamp on it is for ‘FRPI
Armée Pipa— a reference to the 1960 rebellions. There ismemtion of a President or any
structure. This is in January 2003 and it is thigaoisation that the Prosecution claims

Katanga was then President!

594.Katanga said:

The FRPI, after we took on this name, was useddikembrella structure just simply so that
we could be identified. The objective was net- we didn’t have any clearly defined

objective for the FRPI, because the very detailthefFRPI came to us along with the little
booklet®*

It didn’'t even have a determined organisationattciWde just had the FRPI with as chiefs the
spokesperson and the coordinator in Beni, thatiufd$

595.Germain Katanga says various meetings were heltwhBeni, including the issue of
supplies. The only way to get these supplies wasAvieba®®® The combatants had a meeting
with Kasereka, the APC Chief of Staff, during whittey discussed how operations and the
combatants and the APC could come together anélppthe APC recapture the positions it
had lost. Katanga testified that, when he camedni Bor the first time, the mission to re-
conquer Bogoro and Bunia had already been defimedtiaey were simply told that they
would help the APC to go into Bunia They also met with Uringi-Padolo who was one of
the senior leaders of the RCD-K/ML and close to B4’ Katanga also attended a meeting
at the headquarters of tE¢at-Major Opérationnel IntégréEMOI) 2%

596.After two weeks Katanga left Beni for Aveba by maarriving at the beginning of the
second week of Decemb&r.He was on the same plane, as Chef M8AGhef Manu stated
that he was in the cockpit and directed the pilbere to go. The first flight, the plane was

unable to land as the airstrip was too small aedetfivere people walking about orf%t.The

893 D2-300-T-317-p.25-1.18-21 (FRA-p.22-1.26-p.23-1.1)
894D2-300-T-317-p.25-1.4-6 (FRA-p.22-1.14-15).

89 D2-300-T-316-p.75 (FRA-p.65).

89% D2-300-T-325-p.18 (FRA-p.16).

897 D2-300-T-317-pp.5-6 (FRA-p.5).

89% D2-300-T-317-pp.5-7 (FRA-p.5) ; D2-300-T-316-pp-78 (FRA-pp.64-65).
89 D2-300-T-317-p.22 (FRA-p.20).

%0 H2-300-T-322-p.25 (FRA-p.25).

1 D3-88-T-301-p.67-1.7-20 (FRA-p.59-1.17-p.60-1.1).
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airstrip had to be extended and strengthened amuid ¥upervised the worR? They returned
on the same plane the next d&Chef Manu testified that he could see from the@lthat
Lagura and Zumbe were in flames; he said it wadasteattack inflicted on Zumb&* Chef
Manu said that he asked Katanga for ammunition kaiéinga, despite the protestations of
others, took pity on him and gave him 12 small pags of 100 SMGs or AK-47s bulléfs.

597 .Katanga testified that this plane carried approxahyal00 weapons and 15 sachets in a
box of 1,500 rounds of ammunition per b8%Chef Manu testified that many young men,
including Oudo and Dark, were waiting at Aveba fbe plane to land and to share the

ammunition and other supplié¥.

The Role of Coordinator

598.Returning to Beni, Katanga did not have a definedus in the FRPI which, as was
discussed above, had a very lose structure witlodldi as spokesman and his brother the
coordinator in Beni®® It is obvious, the defence submits, that Adirocasvmanipulating the
FRPI for his own political aims and ambitions antuida’s too. What is clear is that Adirodu,
whose project the FRPI was, was not a man to stfice — he wanted the running of the
FRPI all to himselP®

599.Katanga was certainly not ‘President’ as the FR&hdt have one at that stage. He says
he performed the role of coordinafd?. The Prosecution scoff at this suggestion (theiapa

592) but is it not in fact a perfectly reasonaltgesment to make? After all, there was an APC
presence and it is highly probable the APC commaeck keen to retain control of them as
far as they could, not to mention later presenc&RT officers. There would have to be some
coordination, between the combatants and thoseem, Bnd someone to coordinate. Ndjabu
also described himself as having been ‘coordindtdiKatanga said it was necessary to have
someone who could liaise between the two groupstantiake the combatants in Aveba

understand that they were allies of the AB@nd that messages from Beni would be well

992 D2-300-T-317-pp.47-48 (FRA-p.42).

93 D3-88-T-301-p.66-1.15-16 (FRA-p.58-1.28-p.59-1.1).

994 D3-88-T-300-p.24-1.20-t0-p.25-1.14 (FRA-p.22-1.6)2 D3-88-T-301-p.68-.1-8 (FRA-p.60-1.11-18), D8-8
T-302-p.6-1.3-7, p.8..22-t0-p.9-1.13 (FRA-p.5-1:28, p.8-1.16-p.9-1.4), D3-88-T-307-p.41-.10-25RA-p.35-
.12-26).

995 D2-88-T-301-pp.68-71 (FRA-pp.61-63).

9% D2-300-T-322-p.25, 26-27 (FRA-pp.25-26, 26-28).Mdaconfirms that there was ammunition and guns on
board of the plane.

%97 D2-88-T-304-p.70-1.1-13 (FRA-p.62-1.20-p.63-1.3).

%8 2-228-T-249-pp.51, 60-61 (FRA-pp.46, 54-55); DEBZT-253-p.9 (FRA-p.10).

99 D2.236-T-242-pp.46-47, 50 (FRA-pp.39, 43); D2-2B@47-pp.41-42 (FRA-pp.39-40).
910D2.300-T-317-p.22-23, 27 (FRA-pp.20-21, 24); DB3D-319-pp.17, 21 (FRA-pp.18-19, 23).

911 D2-236-T-242-p.45 (FRA-p.39).

12 D2-300-T-324-FRA-pp.67-68.
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received”’® Katanga would try to settle disputes between tR&Aand local combatanty’
Katanga placed his position as being between MiaduKasak?* His status changed from
‘commander of Aveba’ to ‘coordinator at AveB¥. (The Prosecutor says Katanga has
‘perverted’ the BCA acronym but it is difficult tsee how the name change helps when it
started off life as ‘Bureau de combatants’). Ane tlole of coordinator existed — as with
Ndjabu, Sambidhu, and references in tanifeste later to la création des postes de
coordination stratégique ou antenne de represenatilhis latter metaphor says it all.

600.His role was also to mediate between the combataristhe populatioft’ His role as
coordinator did not give him any military authoribyer the combatants. His role was to
enable people to get on togetf¥YHe would sometimes intervene when there wereriater
problems between combatafits. Sometimes, Katanga succeeded in resolving such

problems’°

Because he was young, he was not always listenddvauld ask Kasaki to

assist’?! This role of coordinator was parallel or additibtm his command of some of the
combatants at Aveba, and the issue of his oveudficaity will be addressed later. Katanga
said he was called many things by people at tha tut he held no ‘rank’, displayed no rank
and never introduced himself with a rank or funefif The only change came at Tchey,

when Kakado intervened in events in March 2003yiide developed below.

Further trips of Katanga to Beni and Battles of th®PC and the combatants

601.In the approximately ten weeks, between Katangefsrm to Beni and the attack on

Bogoro, Katanga went back to Beni four timMf&sHe was away relatively often. The close of

2002 witnessed an extensive campaign against thB-lRGIL by other groups, notably

RCD-Goma, Lumbala’s RCD-N, the UPC and Jean Pigemba’'s MLC, with its operation

Effacer le Tableawhich reached Mambas&®* A policy of mutual cooperation meant that an
925

APC commander could ask the combatants to help avitbperation:“> This, confirmed by
HRW, led to joint action between the RCD-K/ML andridu militia to counter the substantial

13 D2-300-T-324-FRA-p.69.

914 D2-300-T-325-pp.3-4 (FRA-p.3); D2-228-T-250-pp.12{FRA-pp.11-12).

915 D2-300-T-315-p.36 (FRA-pp.32-33); D2-300-T-3163$36 (FRA-pp.30-31); D2-300-T-317-pp.27-28
(FRA-p.24).

91 D2-300-T-317-p.22-23 (FRA-pp.20-21).

%17 D2-300-T-317-p.27 (FRA-p.24).

918 D2-300-T-324-pp.74-77 (FRA-pp.68-71).

919 D2-300-T-324-FRA-pp.68-69.

920 H2-300-T-324-FRA-p.69.

921 H2-300-T-324-FRA-p.70.

%22 D2.300-T-317-p.22-1.13-24, p. 27 (FRA-pp.20-18;123-24); D2-300-T-319-p.16-17, 21 (FRA-pp.18-19,
23); D2-300-T-323-p.38 (FRA-pp.36-37); D2-300-T-3254 (FRA-pp.47-48).

93 D2-300-T-317-p.8 (FRA-p.7).

924 D2-300-T-316-p.19 (FRA-p.17); D2-300-T-317-pp.9{ERA-pp.8-10); EVD-D02-00122/Map of Ituri.

95 D2-300-T-317-p.13 (FRA-pp.11-12).
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advances on Befif® such as at Kanyabayonga in early December 260Phe coalition
against the APC was stopped at Eringeti, on 24 mbee 2002, by an alliance of the APC,
the Mai-Mai, and the combatants from Aveba. The loatants intervened at Ofai, Otomaber,
Edou, Mont Hoyo and all the way to Komanda to héteir APC allies’®® Katanga
participated in this battle; he was in Ofai withe ttkombatant®®® The hierarchical and
operational structure came directly from the AP& by EMOI®*° Katanga returned to
Aveba from this military activity at the beginningJanuary 20033

EMOI

602.Bogoro was a strongly defended, entrenched poslield by several hundred well
trained and well armed soldiers. It fell in buteavfhours. Did it fall to a rag-tail army that had
never been in a proper battle? Or did it fall beeathere was a keen military mind or minds
that deployed the men well and used heavy arms/éocome the camp? And was this the

work of a 24 year old erstwhile student and Okayitar, or the work of professionals?

603.The Prosecution acknowledges (at para. 585) thaelkxg the UPC from Ituri was in
the interests of the APC and EMOI, and that disonssbetween them and Katanga ‘could’
have taken place on the subject of support andlgugpd they ‘could’ have encouraged the
Ngiti and Lendu to attack Bogoro. “However, the $&cution, contrary to the testimonies of
the Accused, D02-350 and D02-228, maintains thactkedible evidence in the record of the
case does not establish that the APC or EMOI_himttefe controlover the Ngiti and Lendu

combatants, or that they planned, ordered or ewentdd the attack on Bogoro.”

604.The Defence submits that the evidence demonsttagtsnot only ‘could’ they have
‘encouraged’ the attack on Bogoro — they plainlg do, and did plan, order and direct the
attack. The Prosecution are fundamentally wronghieir approach in saying that ‘the
evidence of the case does not establish that tl& &FEMOI had effective control'. It is not
for the defence to establish anything. The defdraseng raised the matter, it is now for the
Prosecution to disprove it. The Prosecution must@rbeyond a reasonable doubt that the
RCD-K/ML and EMOI did not have effective control.

96 EVD-OTP-00222/e Fléau d'ofp.0392.

927 D2-300-T-317-p.14 (FRA-pp.12-13).

928 )2.300-T-316-pp.19-21, 21-22 (FRA-pp.17-19, 192-800-T-317-pp.13, 19 (FRA-pp.12, 17.)

%29 D2-300-T-317-pp.13-14 (FRA-pp.12-13); EVD-D02-0QIMlap of Kasenyi-Opienge-Beni-Bogoro-
Kanyabalonga.

930 D2-300-T-317-p.22 (FRA-p.19).

%1 D2-300-T-317-p.49 (FRA-p.43).
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EMOI: composition, function and meetings in Beni

605.EMOI stands foEtat-major opérationnel intégré? It was a military structure based in
Beni, set up by the Kinshasa governméntldjabu testified that the task of the EMOI was to
regain control of the territory of Ituri, and alem structure the various armed groups so as to
integrate them into the FAB?

606.EMOI was born out of the rapprochement betweenRID-K/ML and the Kabila
‘former’ Government in Kinshasa, whereby the lati&xs allowed to operate in the former’s
territory to oppose the advance of hostile fort@sAt the time both parties were, despite
agreements, facing attack from a coalition of BesbdlLC, the RCD-N of Robert Lubala,
the RCD-Goma and the UPE The overwhelming objective was for Kinshasa toaneg
control of its eastern territori€s’ EMOI was composed of Staff Officers from thaison
Militaire in Kinshas@®® The Maison Militaire is part of the President's administrative
structure?® In February 2003, before Bogoro, EMOI was led byloBel Aguru,
Commander-in-Chief with Lieutenant-colonel Kibelkbas his deputy. The Chief of Staff
was Ekuba, who had command of the general staffjding Colonel Duku, an S-2 in charge

of intelligence®*®

Various witnesses attested to its compositioneabjand function, among
them P-12*! and P-21%2 as well as a number of defence witnesé&Katanga spoke of the
officers he met and the good relations he struckvitip them?** In a previous interview with
the Prosecution, P-12 stated that ‘EMOI, [...] Kabskent soldiers there, soldiers to train
Mbusa’s troops, which were known as EMt1P-219 confirmed that EMOI, based in Beni,
was created by officers who came from Kinshasanbmed the leader as Colonel Ekuba.
They were, he said, officers from the FAC and coafreg with the APC of Mbusa

Nyamwisi>*°

932 D2-228-T-249-p.65 (FRA-p.60).

933 D2-228-T-249-p.65 (FRA-p.60).

934 D2-236-T-242-pp.51-52, 54-55 (FRA-pp.44, 46).

9385 D2-228-T-249-p.65 (FRA-p.60); D2-236-T-243-p.2 R@p.18); D2-236-T-244-p.42 (FRA-p.37).

936 D2-236-T-243-pp.21-22 (FRA-pp.18-19).

97 D2-236-T-242-pp.51-52, 54-55 (FRA-pp.44, 46); DM3r-317-p.7 (FRA-p.6); D2-350-T-253-p.37 (FRA-
p.40).

938 D2-300-T-317-p.6 (FRA-p.6); D2-228-T-249-p.69 (FRA.63-64)[Divergence constatée]D2-236-T-242-
p.55 (FRA-p.47).

939 D2-236-T-242-p.55 (FRA-p.47).

940 D2-228-T-249-p.67 (FRA-p.62); D2-236-T-242-pp.58-6RA-p.46); D2-300-T-317-pp.6-7 (FRA-pp.6-7);
D2-350-T-253-p.36 (FRA-p.39).

%41p_12-T-201-p.46 (FRA-p.49-50).

%42 p.219-T-205-p.42 (FRA-p.42); P-219-T-208-pp.49(6RA-pp.44-45); P-219-T-209-pp.52-53 (FRA-pp.51-
52).

943D2-228, D2-300, D2-236, D3-88, D2-350, D2-001.

%44 D2-300-T-317-p.7 (FRA-p.6).

%5p_12-T-201-p.46 (FRA-p.49).

946 p_219-T-209-pp.52-53 (FRA-pp.51-52).
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607.Pichou was an intelligence officer, operating frBeni and witnessed the eveit§His
father had been a Member of Parliament for Bumal998/1999 he became a member of the
National Intelligence Agenc$? until he left to become an M.P. in the interim auistration

in 2004%*° Pichou said that in addition to halting the adwanéthe RCD-Goma, MLGCetc,
EMOI's mission was to organise and plan militarye@gions in the region, and to manage
and provide all the logistical resources from Kiaxsd necessary for the soldiers to accomplish
their missions>° Pichou gave the following details: the arms camenfKinshasa on board
aircraft either based in Kinshasa or in Beni. Thes¥e also aircraft that belonged to local
companies. There were large aircraft from Kinshts#t transported military and were
involved in military logistics. Smaller companiearged out the deliveries from Beni to some
of the airstrips throughout Ituri — such as Avelpngbwalu, and Kpandroma. Pichou took
part in such missionS: People would also come to Beni to establish canith EMOI for

the purpose of getting arms. With regard to thdribistion of weapons, there was a pre-

established schedule in Beni that set out thisuat was to receive them and whéte.

608.F. Ndjabu said that one of EMOI's objectives wagrtin other groups and integrate
them into the army, which is why there was the Magy training centre, supervised by
EMOL.%® They had a weapons depot or an armoury specifit@EMOI that was located at
‘OZACAF’.%* The general practice regarding how these weapoee Vorought from

Kinshasa to Beni was by a cargo plane from arraisport company, Air Uhurlr®

609.Pichou said that the UPC was the force againsttwBiOI was fighting’>® At that
time, the UPC was co-operating with the MLC, andytladvanced up to Kommanda and
Iringeti.>>” The EMOI force tried to prevent the UPC and itatmrators from getting to
Beni®® This is supported by Katanga's account of thetfighhe engaged in at Christmas. P-
12 confirmed that the Ngiti group had gone to figlingside EMOI at Berif’

610.P-219, whom the defence submits cannot be reliedoumcriminate the accused,
remains someone who doubtless heard of things wthieldefence do not contest. Among

947 D2-228-T-249-p.70 (FRA-p.64).

948 D2-228-T-249-p.38 (FRA-p.34).

949 D2-228-T-250-pp.14-15 (FRA-p.13).
90D2-228-T-249-pp.66-67 (FRA-pp.60-61).
%1 D2-228-T-249-pp.69-70 (FRA-pp.64-65).
92D2-228-T-249-pp.70-71 (FRA-p.65).

953 D2-236-T-244-pp.42-44 (FRA-pp.37-38).
94 D2-236-T-242-pp.56-57 (FRA-pp.48-49).
95 D2-236-T-242-p.57 (FRA-p.49).

9% D2-228-T-249-pp.66-67 (FRA-p.61).

%7 D2-228-T-249-p.66 (FRA-p.60).

98 D2-228-T-249-p.66 (FRA-p.60).
99p.12-T-201-p.46 (FRA-pp.49-50).
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them, the fact of EMOI in the context of deliverfyveeapons from Berii®® P-219 confirmed
his statement according to which upon the arrifaveapons, there was a briefing from the
integrated headquarters of operations, EMOI, bas&eni, addressed to the different groups,

giving instructions as to how the arms were to iveldd ***

611.Arms supplies featured clearly in Ndjabu’s testimofround September-October 2002,
F. Ndjabu attended a meeting in EMOI headquartethe premises of the NRA airport of
Beni, when he had just been elected ‘co-ordinatoBeni, at the request of Colonel Agufa.
Aguru asked him to take some weapons and ammunitiat had come from Kinshasa, to
Mongbwalu and Reth§?® for the commanders in Kpandroma, to re-conquerMabagi and
Aru territories?®* The shipment weighed 2 tonn&3 With the commissioner for the interior
of the Mbusa’s government, they went by plane @dross) to Mongbwalu, and from there
to Rethy, where they gave the remaining arms tocttramander of the AP&® Ndjabu
returned to Beni at the beginning of November, wMbi, to obtain further supplies for

Moi 967

612.Floribert Ndjabu confirmed that EMOI carried outga-scale operations not only to the
north but also, around September 2002, on the froad Beni to Bunia and which involved
inter alia, Komanda, Irumu, up to Chai. The aim was to nés#athe UPC and regain
control®® Ndjabu believed that EMOI participated in theseeragions by supplying
munitions, strategic planning of military operasomlefining targets, and, also physically, in

the military operations themselv&s.

613.Pichou confirmed that he attended meetings hettdérEMOI facilities near the Airport
in Beni, where the planning of the Bogoro attacls weganised by the integrated operational
general staff’® He stated that there were several organisationpiamhing meetings, about
intelligence, military strategy, formal or lessrfwal, but he did not attend all of thét.From
EMOI, Auguru, Ekuba, Duku, Kibelebele, would be ré#1& and Ndjabu and Sharif also

%0p_219-T-205-p.42 (FRA-p.42).

%1p_219-T-208-pp.49-51 (FRA-pp.44-45).

%2D2-236-T-242-p.45, 51, 56, 58-59 ((FRA-pp.38-3%-44}, 47-48, 49-50).
93D2-236-T-242-pp.56, 58 (FRA-pp.48, 49) ; D3-23@47-p.26-28, 30-1.8-11 (FRA-pp.24-27, 28-1.14-16).
94D2-236-T-242-p.57 (FRA-p.49Picrepancy noted)]

95D2-236-T-242-pp.57-59 (FRA-p.49).

%6 D2-236-T-242-p.59 (FRA-p.50).

%7 D2-236-T-242-pp.60-61 (FRA-pp.51-52).

98 D2-236-T-244-p.44 (FRA-pp.38-39); D2-236-T-247$(FRA-pp.70-71]Dicrepancy noted]

%9 D2-236-T-247-pp.77-78 (FRA-pp.69-71).

970 D2-228-T-250-p.10 (FRA-p.9); D2-228-T-252-pp.49{BRA-pp.54-55]Divergence constatée]
91 D2-228-T-252-pp.50-52 (FRA-pp.54-58).

972 D2-228-T-252-pp.51-52 (FRA-pp.56-57).
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attended sometimé&® At some meetings, the general staff discussedegsswith the
representatives of the combatants from all the saféaAmong the representatives of
combatants from Mongbwalu, Kpandroma, Aveba, angalka at such planning meetings, he
saw Mateso Ninga, Ndrati (phon), Kiza (deceasead)das Sukpa, Yuda who arrived later,
and Germain Katanga. He saw Ngudjolo in Beni oitlyee at the end of 2003 or early 2004,
but after the attacks at Bogoro and Butifa.

614.At one crucial meeting Pichou said a map of ltuaisvused’® showing Aveba, Bogoro
and lturi in general, and advice and explanatioegsewgiven: emphasising the need to hold
onto territory gained. “If we need to attack, wen'tado it in the way that it was tried
previously - because you capture an area that ot control and very quickly you're driven
out because, quite simply, you aren’t organised wmal can’t maintain your controf*’
Bogoro was located on the map and discussed th@eeBogoro could be reconqueréd.
There was a pressing need to reach Bunia - theeckmtreplenishing UPC supplies for Bunia
was Bogoro, supplied by Uganda. Therefore APC merevsent from Beni to Aveba to
prepare the combatants to attack Bogdtdichou indicated that the map was shown to them

in front of the house occupied by Colonel Aguru arslgeneral staff.

615.Sharif said that he attended a meeting conveneddtsa between the 2aand the 38

of December 2002 in Beni, with the APC commandeid Aguru, where Mbusa told them
they had to recover Bunia and that he would prowtleassistancé® While the target
addressed was Bunia, Bogoro was on the road toaBtniccording to Sharif, Mbusa had
promised to give 200 weapofis.He attended several EMOI meetirt§&From time to time,
Aguru came from Kinshasa and gave new strategiamhiry instructions. Aguru promised
them that if they were to recover those areashéal of state would give them some work:

the people who wanted to go into the army, or taticoe their studies, could do ¥8.Sharif

93 D2-228-T-252-p.52 (FRA-p.57).

974 D2-228-T-252-p.52 (FRA-p.57).

975 D2-228-T-252-pp.52-53 (FRA-pp.57-58); D2-228-T-258 (FRA-p.7).

976 D2-228-T-252-p.54 (FRA-pp.59-60).

977 D2-228-T-250-p.10 (FRA-p.9); D2-228-T-252-p.500-16 (FRA-p.55-1.8-15).

978 D2-228-T-252-p.54 (FRA-p.60).

%79 D2-228-T-249-p.73 (FRA-pp.67-68); D2-228-T-250-gFRA-p.4); D2-228-T-252-pp.14-15, 25-26, 53-54
(FRA-pp.14-15, 27-28, 59-60).

980 D2-350-T-253-p.34-37 (FRA-pp.37-40) ; D2-350-T-2546 (FRA-p.14]Divergence constatée].
%1 D2-350-T-253-p.43 (FRA-p.46); D2-350-T-254-pp. [FRA-pp.6-7).

%2 D2-350-T-253-p.41 (FRA-p.44).

983 D2-350-T-253-p.37 (FRA-p.40).

94 D2-350-T-253-p.37 (FRA-p.40); D2-350-T-254-pp.1D{ERA-pp.17-18]Divergence constatéep3.
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said that Aguru was responsible for all operatioits a view to recovering Buni&®> Sharif

said that he attended two meeting with Aguru wheedme back from Kinsha8¥.

616.Sharif confirmed the occurrence of a meeting wieeneap of Ituri was shown; this was

during his first meeting with Colonel Aguru:

During the first meeting that we had, Colonel Agbrought a map of Ituri [...] he indicated
what strategy should be espoused to recover Banih,he also talked about Bogoro and he
indicated the positions that the Ugandans and tR€ Accupied. It was about Nyakunde,
Mongbwalu, the strategic areas that were occupiedhk enemy, and it was important,
therefore, to recover all these positions. And dsvin this way that we could recover Bunia

[..].

When Aguru showed us the map he indicated all th&tipns that were occupied by the
enemy, the UPDF and the UPC and Kpandroma wasataticand Bogoro, and these are the
areas that had to be recovered before going toaB®u among these areas, therefore, he cited
Bogoro. It wasn’t about Bogoro specifically, butddoo featured among those areas that were
occupied by the UP&!

617.Katanga stated that during his first visit to Bére, had a meeting with Colonel Aguru.
This was the first time he came into contact witti@, ie in November 2002% He came
back around four times until Bogoro and continuedsée the same people, apart from
Mbusa®® Stressing that Bogoro was, in military terms, ampadrtant strategic location,
Katanga explained that the UPC got its weapons fuiandan and then Rwanda and that
also Bogoro was the only practicable route leftake to get at Buni&® Katanga’'s meeting

with Aguru was confirmed by Chef Maritr:

618.F. Ndjabu said that he did not attend a meetinch vidMOl where Bogoro was
specifically discussed but stressed that giventtteEMOI main mission was the reconquest
of Ituri, Bogoro was part of it. His view was thBMOI did play a role in the attack of 24
February 2003 P-219 did not claim to have attended a meetindy VMOl but he
confirmed his statement where he spoke of EMOIitmdupply of arms and uniforms to the
FRPI%3[REDACTED].

619.Ndjabu testified that during an unofficial meetiwgh President Kabila, around 1011
February 2003, the possibility of setting up a nagadm to stop the UPC was discussed and

985 D2-350-T-254-p.23 (FRA-pp.19-20).

96 D2-350-T-254-pp.19-20 (FRA-pp.16-1[Divergence constatée]

%7 D2-350-T-254-p.22-1.4-23 (FRA-p.19-1.8-25).

%8 2-300-T-317-pp.5-7 (FRA-pp.5-6).

%89 D2-300-T-317-p.8 (FRA-p.7).

90 D2-300-T-317-pp.8-9 (FRA-pp.7-8).

%1 D3-88-T-301-p.61 (FRA-p.54), p.65-1.3-9 (FRA-p.524-p.58-1.2).

992 2_236-T-147-pp.79-80 (FRA-pp.71-72); D2-236-T-24446-47 (FRA-pp.41-42).
993 p_219-T-208-pp.44-45 (FRA-pp.39-40).
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Kabila said they had to act quickly and go backtte Ituri could be recovered from the
hands of the UP&* Things were clearly moving quickly.

EMOI - Effective control

620.Pichou testified that concomitantly with the EM@iusture, led by Colonel Agurli?
there were also structures where there were repmaies of the various forcé% The FRPI
was represented with its Beni based coordinatiamtecommanders came from all over the
place, Mongbwalu, Avebatc.,to entertain purely military ties with the EMOIl tharities.
The political structure of the FRPI did not contvdtat the commandants discussed with the
EMOL.*’ Pichou thought that Aguru and Kibelebele receitteglr orders from the general
staff of the FAC, but he stressed that General i{@a, chief of theMaison Militaire of the
Chief of State at the time, made a declarationngpyhat he reported to the Head of State
directly and that his assignment came only from lteer. Therefore, while the military
organisation was in the realm of the general sthi$, was a particularly sensitive issue where

the Presidency of the Republic played an impontalet in taking the decisiors®

621.Pichou testified that EMOI was at the same timeh btdecision-making body and a
coordinating body?® The coordinating body’s instructions were bindingiven its
composition: the established general staff strectopordinated the activities of the
components of the EMOI, in particular through assent meetings within the EMOI
facilities1°°° EMOI also took decisions, for instance, to senchsweapons to such-and-such
a place, and provided them. Given that EMOI operate the territory of the RCD-K/ML,
there had to be cooperation between the RCD-K/Mdl #re Kinshasa government that it
reported to directly®® Pichou said that, in principle, the decisionshaf EMOI were binding
and obeyed®?He noted that there were assessment missionsyfteh a report was made.

There were also guidelines before a mission coeldasried out®®

622.Colonel Aguru, the Commander in Chief, could givderss to General Kasereka of the
APC!%% When asked if Aguru was a hierarchical superiortlé commanders from

Mongbwalu, Aveba, and Kagaba that came to discubtam matters, Pichou replied that

994 D2-236-T-243-pp.19-20 (FRA-pp.16-18).
995D2-228-T-249-p.67 (FRA-p.62).

996 D2-228-T-249-p.67 (FRA-p.62).

997 D2-228-T-249-p.68 (FRA-p.63Pivergence constatée]
998 D2-228-T-249-p.69 (FRA-pp.63-6{Ipivergence constatée]
99 D2-228-T-252-p.47 (FRA-p.52).

1000 H2_228-T-252-p.47 (FRA-p.52).

1001 p_228-T-252-p.47 (FRA-p.52).
1002yp_228-T-252-pp.47-48 (FRA-p.52).

1003 H2_228-T-252-p.50-1.23-25 (FRA-p.55-1.25-28).

1004 p2-228-T-252-p.48 (FRA-pp.52-53).
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given that the FRPI combatants were not experiemaiithry men, Aguru, and the others,
had built up relationships with them, adapted ®remlity of anarchy and the lack of a single
commander that prevailed. For instance, Mateso Bymguld obey what Aguru said.
Katanga also had such a relationship with Agurwe Bsue of purely military management

was somewhat effected by this cooperati@h.

623.Similarly, Ndjabu confirmed that EMOI had controles military operations in Ituri
since their principal mission was to reconqueri.t?f® Aguru had told him that EMOI was
directly answerable to thdaison militaire— the general staff of the Head of State. Befoee t
logistics were made available for the operatiottumi, Aguru had to address his requests to
Kinshasa. He specified that tiMaison militaireis an organ within the Presidency of the
Republic, in the same way as tmaison civile and responsible for certain aspects related to
the army*°°” Aguru told him that it was thilaison militairewho had sent therf®

624 .Katanga also testified that EMOI controlled all theaterial and logistics for all the

operations, be it ammunitions, medication, weagomsinstructions®®

EMOI/APC troops deployed in lturi

625.Pichou testified that in January or February 208&fpre the Bogoro attack, he went
from Beni to Aveba by plan¥’® on mission for EMOI, with men from the APC and RCD
K/ML, as well as weapons and ammunition intended Ageba and Olongba and others
forces that controlled those regiofist He took with him ten people from Beni, including
Blaise Koka, Lieutenant-Colonel Bipe, Mutomidce (Moutor), operatorKasereka (Mike-4),

r’l..012

and Roge
Matata, Muhito, Sipa®*

On Aveba landing strip they met several Ngiti coamaters, such as Cobra

626.Pichou specified that these men from Beni weregassi to reorganise the fighting

forces in Aveba, Kagaba, and the FRPI forces, mratithe time, Komanda, which is on the
Beni road when coming from Bunia, was the objectiVevarious forces, such as MLC and
UPC®* Pichou said that this group of experts was seovascome the problems caused by

1005H2.228-T-252-pp.48-49 (FRA-pp.53-54).

1006 h2_236-T-242-pp.54-55 (FRA-pp.46-47).

1007 H2-236-T-242-p.55 (FRA-p.47).

1008 h2.236-T-242-p.55 (FRA-p.47).

1009 H2.300-T-317-pp.7-8 (FRA-pp.6-7).

1010H2.228-T-249-p.72 (FRA-p.66).

1011 H2.228-T-249-p.72 (FRA-p.67).

1012n2_228-T-249-pp.72-73 (FRA-p.67); D2-228-T-250-(FRA-pp.2-3).
1013H2.228-T-252-p.64 (FRA-p.71).

1014 H2.228-T-249-p.73 (FRA-p.67); D2-228-T-250-pp.3FRA-pp.3-4.); EVD-D02-00118/Excerpt (Beni-Aru)
from the General Map Democratic Republic of Congo.
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the lack of experience of the fighters who conedlKomandad®® He added that they also
had another mission that consisted in preparingatteck of Bogord®*® They had arrived
with equipment and others followed théf’ Pichou did not stay and left them at Aveba
whilst he returned to Benf*® The group spent time in Aveba and later went tgate to

prepare the attack of Bogot%”®

627.Regarding the APC/EMOI troops deployed on the fi@tarif said that Commanders
Mutombo, Kasereka, Demuto and Koka were sent byddlio Aveba, Kagaba, Geti and
others places to train the fighters and conductoperations®?° the following operational

commanders were also in the field, fighting onfedhts in Ituri: Moi at Kpandroma, Papi

Yani at Mongwalu, Faustin, Hilaire and others atyGand Sidé®**

628.The strategy, of which Bogoro was but part, wathanminds of those at Kinshasa and
Beni. Most of the background would be unknown te ¢ndinary member of the FAC, APC
or militia. According to Katanga, the general plainattack for the Bogoro operation, had
been prepared on paper by EMOI in Beni, and wasigihtoto Aveba by Adirodu who

entrusted it to Blaise Koka while stressing theemy of carrying it out. Obviously the

details of the operation had to be worked wusitu — that is in Kagaba - figuring out the
number of fighters, the kind of weapons, the quardf ammunition, the number of health

personnel, preparing the weapons and the ceremSffes

629.Katanga said Blaise Koka was the commander of tipema and his immediate
subordinate was MutomH8% He had to act quickly to attack Bogoro pursuanthw® orders
of Adirodu, but he could not do so immediately & Hhad to master the situation on the
ground with the help of Mutombo. Blaise Koka lefveba on the 20th of February with
Mutombo and the majority of the APC soldiers whoravéhere and went to Kagalfg?
Katanga added that from Aveba, only Garimbaya'sntdaft, on the 2% of February,
transporting ammunitio’>> There was no meeting of commanders to plan treclatat
Aveba, given the insecurity, nor at Medhu.

1015p2-228-T-249-p.73 (FRA-p.67); D2-228-T-250-p.5 @=Rp.4-5).
1018 H2.228-T-249-p.73 (FRA-p.68); D2-228-T-250-p.5 (-R.4).
101D2.228-T-249-p.73 (FRA-p.68).

101852_228-T-249-p.73 (FRA-p.68).

101992.228-T-250-p.7 (FRA-p.7).

10202 350-T-253-pp.41-42 (FRA-pp.44-4B)ivergence constatée]
1021 n2_350-T-254-p.26 (FRA-pp.22-2@Divergence constatée]
1022h2_300-T-318-pp.3, 5, p.22-1.13-17 (FRA-pp.3, 2pl.3-8).

1923 H2.300-T-318-p.5-1.7, p.22-1.13-17 (FRA-p.4-1.3220-1.3-8).
102455_300-T-317-p.67 (FRA-p.59); D2-300-T-318-pp.6;117, 22-1.13-17 (FRA-p.20-1.3-8).
1922 H2-300-T-318-pp.4-5 (FRA-p.3-5).
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630.D-148 confirmed that the people assembled in Kaghbfore the departure for
Bogoro%%® According to him, in Kagaba, Yuda and his deputdfzo Zaba Dark planned
the details of the attack with the APC soldiersspré — the APC was there to provide
reinforcements, because they had experience iargeeof heavy weaponty?’ Yuda made a
speech to encourage the combatants, saying that wWes no security at Bogoro and so he
wanted people to bring in reinforcements to driveay the UPC which was the source of
insecurity to the civilian populatioft?® Pascal Alezo Sipa, G2 in charge of intelligenoekt
part in the planning but did not go to the batékfi%°

Documentary evidence

631.Several documents mention the EMOI, and confirnesr imvolvement in the planning
of the reconquest of Ituri, and in particular Bagorconfirming the credibility of the

testimonies mentioned above.

632.EVD-D02-00147/DRC-D02-0001-0932 is a [REDACTED] mem[REDACTED].
These directives concern the military situationNiarth Kivu and Ituri towards the end of
2002, after the fall of Lopondo. It speaks aboutsuges to be taken to stop the UPC and its
allies, to assist the APC in reconquering losttmy and to regain control over the resources
and populations of Ituri. The Defence notes thas tonforms to the aim of the EMOI
indicated, inter alia, by Sharif and Katanga. The document describes dataild the
deployment of the troops and their missions, shgwivery structured organisation. Katanga

gave the meaning of the military abbreviations J8&4

633.EVD-D02-00202/DRC-D02-0001-0938 is also a [REDACTEREmMo, [REDACTED].

It stresses the necessity to take urgent measuarksri, such as the reinforcement of APC
troops in number and in heavy weapons, and toiotlee Directives OpérationnellegDir
Ops), to counter the pressure exercised by the Wighorted by the MLC and UPDF, given
that the fall of Beni would grant them the contoblthis area. It lists some soldiers who will
be sent on the field.

634.EVD-D02-00148/DRC-D02-0001-0937 is a letter fromE[RACTED]. It requests
proposals of deployment of military unit in therttary under control of the RCD/ML, which
should be stronger than the APC one already pre3dr Defence submits that that the
vocabulary used confirms the testimony of Katanggarding the existence and aim of

1026 )2_148-T-279-p.20-1.16-18 (FRA-p.18-1.2).

1027Np.148-T-279-p.18-19, p.36-1.13-25, p.37-1.14-FRA-p.16 ; p.32-1.5-16, p.33-1.4-5).
1028 p_148-T-281-p.21 (FRA-p.18).

102912_148-T-280-p.23-1.2-16 (FRA-p.19-1.27-28 to p21R).

1030 H2-300-T-320-p.10-13 (FRA-pp.11-14).
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Maison Militaire. Indeed, the deployment of more efficient troopsieécessary to reconquer

lturi.

635.EVD-D02-00203/DRC-D02-0001-0940 is a memo from [REITED], which seems a
reply to the letter EVD-D02-00148 (given the simileeferences [REDACTED]) by
suggesting several unites to deploy in the tesritorder control of the RCD/ML.

636.EVD-D02-00149/DRC-D02-0001-0941 is a [REDACTED]téetdated [REDACTED].

It describes the different political and militarlfiances there. It notes that Uganda does not
intend to leave the territory and instead suppalitthe movements to keep its influence, that
Uganda and Rwanda provide logistical support toUrR&, MLC, RCD-Nat, and Jerome’s
forces, in order to put their men in the territdhat the presence of a government team (FAC)
at Beni is an obstacle for Uganda and its allts, The Defence submits that this document
confirms the existence of the EMOI, its militarydastrategy aim, and shows the close link
between EMOI and the RCD-K/ML. The authenticitytlbifs document can be inferred from
the technical (EMOI) and local (forces negativesjabulary used, [REDACTED{*!

637.[REDACTED] he obtained all these letters in Juné2rom [REDACTED]**** The
Defence stresses that it actively sought infornmafiem the DRC government as to the
activities of EMOI without success, as confirmed Jgan Logd®*® The Defence contends
that the source and nature of the documents olotdige] REDACTED] provide sufficient

indicia of reliability.

638.EVD-D03-00136 is a letter obtained by the Defenoe Nigudijolo, signed by Samba
Kaputo, Directeur de Cabinet Adjoinbf the Cabinet of the President of the Republic,
addressed to the CEMIA, dated 23 November 2002irsgh&sa. In conformity with the last
security meeting held on 15 September 2002 in thsitent's Office regarding the operations
of Nyakunde/Ituri, Mr Kaputo orders the CEMIA tanmforce the FAC commanders and staff
in the field in order to continue the operationstba sites targeted and planned (Mongwalu,
Mandro, Bogoroand Komanda), in particular by sending a teamffifers to supervise and
continue the joint FAC-APC operations in the regadrBeni and lturi, reinforced in material
and financial means that the Chief of State will ghis disposa®** Mr Kaputo stresses that
all the confidential reports should be addresseelcty to the Cabinet of the Chief of State.

The authenticity of this document is confirmed bg similar terms and issue which appear in

1031 H2.300-T-320-pp.13-15 (FRA-pp.15-16).
1032|REDACTED].

1033 2_258-T-287-p.74 (FRA-p.65).

1934 Emphasis added.
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the documents mentioned above, as well by it stafpssidence’ and 'Confidentiel’, the

handwritten signature.

639.The Defence submits that all these documents stgppue defence case that Kinshasa,
through theEtat-major interarméesheMaison militaire the Intelligence service, the EMOI,
organised the deployment of APC troops in lturfight the UPC and its allies and planned

and directed the reconquest of Ituri, and in pakiicthe campaign at Bogot%*

Communications

640.From flutes, to horns, to shouting from hilltophifitop, to modern radio systems, the
chamber has heard a lot of evidence concerning eonuattion. The central dispute is that
the prosecution claim that there was a networkwatlg Walendu Bindi, and patrticularly

Aveba, to be in contact with Zumbe and the defexutemits that there was not.

641.There were no regular cell phone networks in Avebanywhere else in the regiot®
Aveba had ghonie blancheused by the missionaries and installed in théttheantre*®®’ It

seems to have had a range of about 10 kilom&t&Relay connections were needed for
distances beyond tht§3° The phonie blanchewas not used by the APC or by other

combatants in Aveb*°

642.Walkie-talkies began to appear in Aveba in Decent@®d2 after the trip to Beni.
Katanga said they had about six, called ‘lcom’. yiivere short range devices with a range of

5 kilometres. Katanga had offé’

643.Katanga also had a ‘Thuraya’ satellite phone, giviem by Mbusa so that he could be in
contact!®*? Katanga also communicated with Aguru who, like Du&onsidered Katanga as
his ‘little brother because they were all from rltt*® Each time that an operation was
planned, in order to be sure that the combatantddueinforce the APC, it would either be
EMOI or the general staff of the APC that wouldlcaicluding Mbusa®** and Katanga

1035 5ee also EVD-OTP-00253, EVD-OTP-00233 and EVD-@OR34, letters from F. Ndjabu Ngabu which
stress the importance of the role of the EMOI umijJtand in particular its control over the FRPI.
1036 H2-300-T-317-pp.41-42 (FRA-p.37).

1037 H2-300-T-317-p.43 (D2-300-T-317-FRA-p.38); T-318:p (FRA-p.17).

1038 h2.300-T-317-p.43 (FRA-p.38).

1039H2.300-T-317-p.43 (FRA-p.38).

1040H2.300-T-317-p.43 (FRA-p.38).

1041 H2.300-T-317-pp.37-38, 41 (FRA-pp.33-34, 36-37B25-pp.21-22 (FRA-p.19).
1042H2.300-T-317-p.57 (FRA-p.50).

1043H2.300-T-317-FRA-p.50.

1044 D2-300-T-325-p.22 (FRA-p.19).
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could inform them of the availability of the combats:®* After Mike 4 arrived in January

2003, the Thuraya was primarily used by him torbdifect communication with Mbug&*°

644 .Mike-4'*" brought a multifrequency radio communication dewehen he arrived in
January 2003. It had a long range and was intefatezbntact with the APC at Beffi*® The
problem appears to have been powering it. In Jgfitelbruary 2003, there were two
generators in Aveba. Katanga’s father had one whathbroken down, and the health centre
had one which worket*® which is why the multifrequency radio was firsstalled in the
health centre rather than the BCA, until March 20@Ben moved to the BCA camp?
There were frequent problems with the battery a&s rthultifrequency radio needed more
power than thephonie blanché®! Katanga said it had a problem on the day Bogors wa
attacked. There was another multifrequency radi&agaba which the combatants brought
from Avenyuma.’>? From January, Aveba could communicate with Kagaba.

645.1t is the defence case that there was no radiotloeracontact with Bedu-Ezekere,
Zumbel®? Katanga said he did not know whether Zumbe hadpionies:®* Chef Manu
testified that there was some contact between ZuamgeKagaba because the young men
from Zumbe left from time to time to get ammunittd™° He also stated that the young men
had obtained walkie-talkies from Nyakunde whichytbelled Cobra?>°

General presentation of Bogoro

646.Before the war, there were around 6320 inhabitamtthe groupementof Babiase,
whose chef-lieu is Bogoro. It had a multi-ethnigoplation and the Hema were the most
numerous?®®’ By February 2003 the Lendu and Ngiti appear mastlave fled>® though
V-02 said that in December 2002 there were stithed_endu and Ngiti in Bogor8>® The
size of the remaining population on Februar{' 28 hard to quantify. The town was barely

functioning in any normal sense. The schools hauh lmosed since early 208%°the events

1045H2.300-T-325-p.22 (FRA-p.19).

1046 n2.300-T-317-p.41, 45 (D2-300-T-317-FRA-pp.36,.40)

1047 5ee EVD-D02-00236, Mike 4's diploma.

1048 H2-300-T-317-p.42 (FRA-p.37).

1049 H2-300-T-317-p.44 (FRA-p.39).

1050 H2-300-T-317-p.44 (FRA-p.39).

1051 H2-300-T-317-pp.43-44 (FRA-pp.38-39).

1052 H2-300-T-317-pp.44-45 (FRA-pp.39-40).

1053 H2-300-T-317-p.45 (FRA-p.40); T-318-pp.18-19 (FRA-16-17).
1054 H2.300-T-318-p.19 (FRA-p.17).

1055 H3-88-T-304-p.38-1.15-18 (FRA-p.34-1.13-16); SégsoaD2-228-T-249-p.70 (FRA-pp.64)65).
1056 )3.88-T-304-pp.72-73 (FRA-pp.64-65).

1057 E\/D-OTP-00202/Statement of P-166/para.14.

1058 p_166-T-226-p.53-1.17-t0-p.55-1.12 (FRA-p.49-I64.50-1.19).
1059y/.02-T-232-p.10-1.22-t0-p.11-1.6 (FRA-p. 9-1.4-13)
1080p_166-T-226-p.37-1.1-10 (FRA-p.33-1.15-22).
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had caused many to move away and rumours or notie@ impending attack reduced the
remaining ‘hard core’. D-176 said seven familigs Bogoro, but the rest remained and there
were at least 800 civilians left, a figure consaidy less than the 3000 suggested by the

prosecutiort®*

647.Bogoro is strategically placed, as was plain to @eehe site visit, sitting as it does
astride the road from Lake Albert to Bunia, in Zlo&ty on the side of the Rift Valley. The
UPDF built the first military camp in Bogoro, logag it in and around the Bogoro Institute.
P-166 said that just after the 2001 attack, the EPP&nforced their troops in Bogoro and
settled at the Bogoro Institute. In August 2002uad the time of the fall of Lopondo, the
UPDF withdrew its forces and the UPC moved in. TRC controlled the locality in early
200392 and its presence there prevented the Lendu frang tke road to reach Buni&>

Bogoro became a major UPC military base for attaghhe neighbouring Lendu and Nagiti

villages®®* For the Ngiti and Lendu, Bogoro was inaccessifi2.

648.Kinshasa and the RCD-K/ML wanted to take back fffi and Bunia was its capital
and only major town. With the proposed withdrawathee UPDF, the only obstacle was the
UPC. To regain Bunia, to weaken the position of tHeC, and to ensure Uganda kept its
promises, control of Bunia’s eastern side and thsefyi road were strategic necessities. The
Bunia to Komanda route was a difficult alternatreaite. The UPC and its camp at Bogoro
Institute was a legitimate military targ@®’ The UPDF builtmanyattaand surrounded the
camp with defensive trenches, and communicatiarctres were dug inside the perimefé?.
The UPC soldiers adopted these facilifi®s.

1061 H2.176-T-256-p.54 (FRA-p.46).

1062p_268-T-108-p.49 (FRA-p.48).

1083 EvD-OTP-00206/MONUC Special Report/para.64. SeeDEN02-00099 and EVD-D03-00074, P-166’
sketch of Bogoro indicating the Bunia and Kaseogds; D2-228-T-252-pp.25-26 (FRA-pp.27-28); D2-148-
279-p.18-1.21-23 (FRA-p.16-1.15-16); D2-148-T-28@2p-.2-4 (FRA-p.18-1.10-12); D2-148-T-281-p.35 (KR
p.30).

106492.129-T-271-pp.27, 51, 76 (FRA-p.46, 68-69); MBI -252-pp.25-26 (FRA-p.28).

195 H2-300-T-318-p.24-1.14 (FRA-p.21-1.25).

1066 h2.228-T-252-p.27 (FRA-p.29).

187 D2-176-T-255-p.29-1.17-20 (FRA-p29-1.20-24); P-3P317-p.21-1.4-9, 18 (FRA-p.20-1.11-15).

1088 EvD-OTP-00202/P-166' statement/para.49; P-233-1p8®-1.22-23 (FRA-p.49-1.14-15); P-323-T-117-
p.11-1.21-22 (FRA-p.11-1.17-18); P-250-T-94-p.72-6 (FRA-p.75-1.12-15).

1089 52-176-T-255-p.28-1.19-21 (FRA-p.28-1.23-24); EMDFP-00202/P-166' statement/para.47; P-166-T-226-
p.17-1.12-24 (FRA-p.69-1.15-21); P-233-T-83-p.48-19 (FRA-p.48-1.22-t0-p.49-1.11.); P-161-T-109-4-K412-
16 (FRA-p.43-1.19-23); P-323-T-117-pp.8-17, 66-6RA-pp.8-16; 64-67); EVD-OTP-00050/Satellite imaxfe
Bogoro dated April 2003, where P-323 marked thedhnes by a continuous line, the UPC positions kig,dmd
the entrance of the camp by a n arrow; see also-BUP-00019/Satellite image of Bogoro where the ¢hers
dug around the camp can be seen according to PPE889-T-123-p.78-1.2-5 (FRA-p.73-1.12-17); P-25483-
p.34-1.5-9, p.35-1.25-p.36-.1 (FRA-p.34-1.24-t03p-1.4; p.36-1.21-22); P-250-T-94-p.67-.7-22, pl72-5
(FRA-p.75-1.12-15).
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649.The UPC force at Bogoro was a trained army, laegejpped with modern weaponry. It
was also in a well constructed, defensive posiéisiKatanga said he found when he went on
the earlier attack of the 10th of February. The UR®ogoro were, despite several attacks,
confident of their superiorit}?’°Any attempt to dislodge such a group would necégdae a
daunting task. It was capable of calling for supgiiom UPC based in Bunia and Kasenyi
and had radio communication facilities to do*¥d.Bogoro was a well-defended, strategic

position. The UPC would not have committed so mafitheir assets had it been otherwise.

650.By the time of the attack on 94ebruary there were a substantial number of defsnd
considerably more than the 100 or so suggesteddytosecution. According to P-323, a
member of the i platoon of the ¥ company at the UPC camP/? there was a battalion of
340 UPC soldiers in the Bogoro catif® all wearing uniforms and equipped with SMGs, G-
2s, RPGs, and mortaf§* According to P-268, approximately 300 or 400 URGligrs were
at the Bogoro Institute at the time of the attamkly two of whom were womel?”® P-233
said that there were between 100 and 200 UPC seldimtioned at the Institute and
approximately another 100 UPC troops camping jestrioy at Madam Giyma'$’® P-166
said there were weapons connected by wires totarpAt’” and mines at the entrance of the
UPC camp®”® Most of the UPC soldiers were based at the Bogjustitute; there were also
five at the Kavali School and approximately tenMount Waka'®’® There was also a
surveillance position on the road to Digdfi¥. Patrols went outside the camp, covering the
roads towards Bunia, Kasenyi, Mount Waka, and Gaay, and night®®! In the event of an
attack the population of Bogoro and even that afhm®ouring villages rushed to the military

camp for protection:’®

1070 H2.176-T-255-p.27 (FRA-p.27).

1071 p_268-T-108-p.14-1.6-11 (FRA-p.13-1.20-24); P-3P3:17-p5-1.25-t0-p.6-1.1 (FRA-p.5-1.23-25).
1072p_323.T-118-pp.26-27 (FRA-pp.25-26).

1073 p_323.T-117-p.2-1.20-t0-p.3-1.15 (FRA-p.2-.154c3-1.11).

1074 p_323.-T-117-p. 3-.16-t0-p.4-1.25 (FRA-p.3-1.14404-1.21).

1075 p_268-T-108-p.17-1.10-24, p.37-1.21-25, p.47-11B(FRA-p.16-1.20-t0-p.17-1.9 ; p.36-.20-23 ; p-HB2-
14).

1075p_233.T-88-p.16-1.8-14 (FRA-p.19-1.22-25-t0-p. 26}l

1077 EVD-OTP-00202/P-166 statement/para.57; P-166-T-g®-1.16-25.

1078 p_166-T-226-p.14-1.10-22 (FRA-p.12-1.16-26).

1079 p_268-T-107-p.20-1.6-22, p.25-1.8-17, p.30-1.6FRA-p.19-.19-25-t0-p.20-1.1-II; p.25-.14-23; ©3.14-
22); EVD-OTP-00044/Conf/Sketch of Bogoro annotatedourt by P-268 on 24 February 2010, indicating t
Location of the Kavali School with a red dot ané thark ‘1’ (T-107-p.22-1.18-t0-p.25-1.5 (FRA-p.225-25-
to-p.23-1.1); P-268-T-108-p.37-1.21-t0-p.38-1.7 (K#R.36-1.20-t0-p.37-1.5); D2-176-T-255-p.29-1.2430-1.3
(FRA-p.29-1.27-t0-p.30-1.3); D2-176-T-256-p.8-1. 28 (FRA-p.8-1.1-3).

1080 y2.176-T-255-p.30-1.3-7 (FRA-p.30-1.4-7); D2-176266-p.8-.18-20 (FRA-p.8-1.1-3).

1081 p_323.T-117-p.22-1.4-t0-p.23-1.14 (FRA-p.21-1.1®41.22-1.21); D2-176-T-255-p.30-1.8 (FRA-p.30-1.8)2-
176-T-256-p.8-1.1-8 (FRA-p.7-1.14-19). V-02, P-166d P-268 also mentioned UPC patrols: V-02-T-2Rl-p.
1.16-22 (FRA-p.27-1.24-t0-p.28-1.2); V-02-T-232-9:4.20-21 (FRA-p.35-1.10-12); EVD-OTP-00202/P-166’
statement/para.55; P-268-T-108-p.38-1.8-14 (FRA#).68-12).

1082p_933-T-83-p.41-1.12-17 (FRA-p.50-1.7-13); P-238B8-Red-pp7-8 (FRA-pp.9-10).
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Previous attack against Bogoro in 2001 and 2002

651.Bogoro was subject of attacks prior to February®2@nly P-161 mentioned an attack
against Bogoro in 2000, but he is not crediblecesine also agreed that the first attack was in
20011%%% The defence submits that there is no reliableendd of joint attacks Lendu/Ngiti
attacks prior to 24 February.The two attacks of'9January 2001 and August 2002 can be
distinguished from subsequent attacks. The 20(dclathgainst Bogoro was unique as it
involved the Ugandan®“ and the North LendtP®® It did not involve the UPC or the Ngiti.
The attack came from Katonie following an incid&if. It appears to have been relatively

spontaneous and Aveba is far.

652.The second attack against Bogoro occurred on 141gt2p02'°%” The UPDF were still
in place with a few UPC soldiet®® The defence submits that this was in fact an lattac
essentially by the APE® There is no reliable evidence, nor is it allegéwht the August

2002 attack was either a joint Lendu/Ngiti openatior involved Ngiti.

653.Between August 2002 and the attack of' Zebruary the general situation changed
radically. The RCD-K/ML and the APC army were clhsmit of Bunia by a UPDF/UPC
operation in early August. Uganda reconsideredutsport for the UPC. The UPC took an
offensive role against the APC from August 2002 ards, allying itself with the MLC and
RCD-Goma — itself Rwandan back®d In the meantime, Uganda had agreed to withdraw
from Ituri and Kinshasa, no longer opposed by tHeDRK/ML and its APC, was out to
reclaim Ituri. Supporting the Ngiti was an obviaugans of helping obtain that objective as

they presented a local, knowledgeable force, watlhore for the UPC.

Weapons Deliveries, Late 2002, Early 2003, from RE€D-K/ML / APC
654.Heavy weapons, machine guns and ammunition dorowt gn trees. Prior to December

2002 the Ngiti’'s effective arms were bows and ag@nd spears. They were able to gather up

1083 p_161-T-114-p.14-1.10-18 (FRA-p.14-1.11-18); T-1A28-1.23-t0-p.29-.1 (FRA-p.28-1.14-16); T-11638-
.16-t0-p.34-1.8 (FRA-p.33-1.11-t0-p.34-1.4).

1084 1_176-T-256-pp.48-49 (FRA-p.40-42), EVD-OTP-0028A66’ statement/paras.27-28; P-166-T-225-p.76-
77 (FRA-p.68).

1085 p_159-T-120-p.8-1.11-16 (FRA-p.8-.1-6); P-233-T-8.20-1.16-17 (FRA-p.24-1.2-3); EVD-OTP-00202/P-
166’ statement/para.25; P-166-T-227-p.24-1.14-15RA#.21-1.28-t0-p.22-.1); D-176-T-256-p.30-1.11-14
(FRA-p.26-1.25-t0-p.27-1.2); V-02-T-232-p.26-.6-T2 (FRA-p.22-1.8-9 ;. 15-16)

1086 p_233-T-87-p.50-1.9-17 (FRA-p.60-1.1-10); P-23388-p.40-1.19 to p.42-1.14 (FRA-p.50-1.4-to-p.52)t.9-
323-T-118-p.21-1.16-t0-p.22-1.25 (FRA-p.20-1.184c21-1.24).

1987 p_166-T-225-p.18-1.17-18 (FRA-p.15-1.20-22); EVDFR-00202/P-166's statement/para.31.

1088 p_233-T-87-p.15-.22-t0-p.16.-1.4, p. 50 (FRA-pl1B13); T-88-Red-p.6-1.1-4 (FRA-p.7-1.17-20); EVD
OTP-00202/P-166" statement/para.30.

1089 p_161-T-112-p.28-1.13-20 (FRA-p.28-1.2-11); D2-306B15-p.41-43 (FRA-pp.36-39); P-233-T-87-p.52-.7-
21 (FRA-p.62-1.5-t0-p.63-1.1).

109" EVD-OTP-00206/MONUC  Special  Report/paras28-29;  E®DP-00205/MONUC  Final
Report/p.0291/para.3; EVD-OTP-002R&/Fléau d'ofpp0376, 0392, 0394; D2-300-T-316-p.19; D2-300-T7-31
pp.10-11 (FRA-pp.9-10).

No. ICC-01/04-01/07 172/359 29 June 2012



|CC-01/04-01/07-3266-Corr2-Red 02-07-2012 173/359 CB T

some abandoned weapons in battle, or were sometiblesto buy them off APC soldiers.
The fact and source of the supply does not seene o dispute. The HRW report confirms
that the RCD-K/ML provided weapons to the Lenduitail and the MONUC Special Report
that the APC was sending weapon supplies from Behendu militial®®* This was all part
of a wider plan. Prior to the deliveries, there evéaw automatic weapon®? Prior to the
delegation visit to Beni in November/December 200@,Antonov planes landed at Aveba.
After Beni, weapons, ammunition and other suppliesre delivered in plentf®® The
weapons were not just new AK47’s but light and lyemortars, SMG’s and MAGs, light
machine guns, and rocket propelled grend#¥&sThere was also rations, fuel, medication,
military uniforms, bootsetc'®*® They were brought in by Antonov over a few weelgx-or
more deliveries according to KatantJ& What was the purpose of supplying this material?
The only logical reason for the deliveries to Aveba proposed attack on Bogoro. Neither
Kinshasa nor the RCD-K/ML would distribute such weas with no good purpose. The
defence submits the deliveries were part of a ptatake back Ituri and in particular, to
furnish the necessary armament for an attack oroBog he supply is good evidence of the
RCD-K/ML and Kinshasa directing the plan and sggterhe plot was to strike at Bogoro
from Gety and to get to Bunid’’ It is the only route from the Gety/Aveba side o&Mhdu
Bindi. The reason that Aveba was picked as thel fomiat for cooperation with the APC was
that there was a landing-strip there, it was oetsiee principal war-zone and thus relatively

peacefult®®®

655.Katanga testified that no weapons were transportein Aveba to Bedu-
Ezekere/Zumbé&®®® Katanga was aware of the weapons that had lefbavier Kagaba,
Aveba for Singo, and Aveba for Songdf8’ This is not inconsistent with Chef Manu’s
testimony stating that young people from Zumbe their supplies in Kagaba® D-161

testified that Yuda used to come to Aveba wherpthre landed!®?

1091 EVD-OTP-00222e Fléau d'ofpp.0388, 0392; EVD-OTP-00206/MONUC Special Repartas 9, 30; see
also EVD-OTP-00240/PUSIDéclaration Politique EVD-OTP-00253/F. Ndjabu’'s Memorandum; D2-176-T-
252-p.67-1.5-7 (FRA-p.74-1.5-7), who said that thendu combatants received military logistics equeptand
support from from the RCD-K/ML and the Kinshasa gaxment.

1092H2-300-T-317-p.50 (FRA-pp.43-44).

1093 H2-161-T-269-p.29 (FRA-p.25); D2-160-T-272-p.7 R@E-pp.68-69).

1094 H2-300-T-317-p.50 (FRA-pp.43-44).

109 H2-300-T-317-p.49 (FRA-pp.43-44).

109%H2.300-T-317-p.48 (FRA-p.42).

1097 H2.300-T-317-p.57 (FRA-p.49).

1098 12_300-T-324-FRA-p.79.

1091H2.300-T-318-p.19 (FRA-p.17).

1001H2.300-T-318-p.19 (FRA-p.17).

1101 H2_88-T-304-p.38-1.14-19 (FRA-p.34-1.11-16).

1102H2-161-T-269-pp.48-53 (FRA-p.41-45).
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656.Katanga stated that all the equipment delivered pvimsarily for the APC. He testified
that “[i]f we benefitted it's because we were ali&'®® If 30 cases came, they gave 10 cases
to the combatante® Ammunition was given when going to the front, éiseowise the APC
feared they may turn on therf® Yuda at Kagaba was on the front line whereas iab&vthe
combatants were ndt’® The combatants did not get the heavy weaponnhesg did not
know how to use it}°” Expertise was necessary — and it is probable utietties deemed it

unwise to teach the combatants such things.

Involvement of the APC

657 .Katanga testified that many APC were scatteredutiitche collectivity, originally part

of Faustin’s 12 Battalion or the remaining part of Lopondo’s mté¥.and many had become
semi independent by December 26¢2 Reference has already been made above to an APC
platoort**° under Alpha Bebi and Kambale (aka Mb&t&)already in Aveba.

658.Kasereka - ‘Mike-4' - arrived in Aveba in Januai§03*** He was an APC lieutenant,
aged about 35, and the communications director. bégan to identify the APC
combatants!*® He was also there to evaluate the situattéhHe briefed Blaise Koka and
those at Beni about the situatib® In February, 2003, Blaise Koka arrived by plan¢hwi
other soldiers, while a company of approximately ¥ C soldiers arrived on foot. Some
stayed at the BCA while most went directly to Kagi® According to Katanga, Blaise
Koka reported directly to APC Staff HeadquarterdamKasereka'’ and reported on supply
requirements and checked incoming supplies as e landed™'® Koka went to other
zones, including Kagaba and Singo, to meet with AlB@manders there, rather than have
them come to Aveb&® In addition, other EMOI officers were in Aveba.rS® were experts

to accompany operations: they were the ones issagtguctions, targeting specific areas, as

1103H2.300-T-317-p.51 (FRA-pp.44-45).

1104 H2.300-T-317-p.51 (FRA-p.45).
105pH2.300-T-317-p.51 (FRA-p.45).

1106 H2.300-T-317-p.53 (D2-300-T-317-FRA-p.46).
1107H2-300-T-317-p.52 (FRA-p.46).

1108 H2-300-T-317-FRA-pp.46-47.
1109H2-300-T-317-pp.53-54 (FRA-p.47).
1119H2_300-T-315-pp.63-64 (FRA-pp.56-57).
1111 H2.300-T-315-p.63 (FRA-p.56).

1112 1H2.300-T-317-p.55 (FRA-p.48).

113 1H2-300-T-317-pp.53-54 (FRA-pp.46-47).
114 1H2.300-T-317-p.54 (FRA-p.47).
115pH2.300-T-317-p.56 (FRA-p.49).

1116 H2_300-T-317-pp.55-56 (FRA-p.48).
117DH2.300-T-317-p.56 (FRA-pp.48-49).

118 1H2.300-T-317-p.56 (FRA-p.49).
1119H2-300-T-324-FRA-p.85 (FRA-p.77).
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the attacks and operations were condutt&tLieutenant Bip was APC and was in charge of
administration and logistic$** He arrived in Aveba with Koka and other soldiEf$.Captain
Mutombo was in Gety, but was ordered by the APCGCdi Staff to go to Aveba, and arrived
there the day after Blaise Kok&>

659.Christian Modjima confirmed that there were peoptening from Beni to Aveba,
including officers like Mandefu, whom he knew fraety, long before 2008%* He also saw

il125

Kambale, Mike 4, Dr. Adirodu arrive in Aveba by ptafrom Ben However, he did not

know what operations they were involved{f’

660.Katanga was asked if Aveba was the main APC paositiod said that it was like a
logistics base, and the number of APC soldiersedariiepending on operatiolé’ and there
were a significant number of APC in Singo and Kagawhere the battlefront was to be
found!?® Koka would go and meet other APC commanders at taspective bases rather
than have them come to Aveb3’

661.If Blaise Koka were to ask Katanga to go to figkftanga would first consult Kasaki
and only if he consented could he'g® He had once not got Kasaki’s consent — at Chad- a
been wounded. An example of him getting Kasakissemt was when he went with Koka to
Bunia. He explained and discussed it with Kasako Wwhd been reluctant to endorse anything

outside thecollectivité!*3!

662.Before Blaise Koka arrived, ammunition was storedha BCAM*? but Katanga said
after he arrived and was provided a hott8&the ammunition was stored thér&* it would
make sense for the APC to be cautious about githegcombatants total control over the

supplies.

1120H2.300-T-317-p.57 (FRA-pp.49-50).

1121 H_300-T-317-pp.67-68 (FRA-p.59).
1122H2-300-T-317-p.68 (FRA-pp.59-60).
1123H2-300-T-317-p.68 (FRA-p.60).
124H2-160-T-272-p.77 (FRA-p.69).
125H2.160-T-272-p.78 (FRA-p.69).

1126 H2.160-T-274-p.31 (FRA-p.28).

1127 H2-300-T-324-p.84 (FRA-p.76-77).

1128 n2_300-T-324-pp.84-85 (FRA-p.76-77).
1129H2.300-T-324-pp.85-86 (FRA-pp.77-78).
1130H2.300-T-324-p.82 (FRA-p.75).

1131 H2.300-T-324-pp.83-84 (FRA-p.75-76).
1132H2.300-T-317-pp.51-52, 53 (FRA-pp.45-46).
1133H2.300-T-317-p.52 (FRA-p.45).
1134D2-300-T-317-p.52 (FRA-p.46).
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Authority of Katanga on the eve of the main Bogoattack

663.Few in the collectivity would have sensed any cleaiy their affairs after Katanga
returned from Beni in December. The fact the FR&$ted would not have effected much
change. Katanga said that news about the existnitee FRPI passed by word of mouth —
often by trader$® The defence position is that Germain Katanga'si@ity grew between
the years 2002 and 2004. It is not easy to takeap-shot of his situation on the eve of the
Bogoro attack, as the Prosecution has tried toTthe. Prosecution witnesses that speak of
him, their five core witnesses, are unreliable lo& $ubject and not to be relied upon. Their
evidence may reflect the situation later, post Bogdhe Ngiti combatants were not an army
in any real sense, but a rag-tail bunch with déférhistories and objectives. Many of the
ordinary combatants were village based defenders avily came to be armed after Beni
began supplies. Many of their commanders had litte for authority beyond themselves
and their often narrow interests® It was in an effort to turn them more into a fotbat
could work with and carry out Beni’s interests thiay were armed. If they worked together
at all, it was on a temporary and consensual badier Bogoro they saw it was in their
interests to present themselves as a homogenoustraictlired force. In that way, they could
be seen as a force to be dealt with, to be corbahd taken into account in the peace process

and eventually profit from the demobilisation preses or integration in the national army.

664.Katanga had no rank or office in the FRPI. ‘Cooatlor’ is a function, which only
enabled him to facilitate rapprochement, withoutessarily be successfuf’ Hierarchically,
Katanga said his position on return from Beni amofdinator’ placed him between Mbadu
and Kasaki: “I was between Mbadu and Kasaki, bubdldn’t issue any commands to
Mbadu, because my case was somewhat apattlh the ‘auto-défense’a commander’s
control was limited to those who were loyal to hifthe combatants would follow the
instructions of their local commander orify? So, Mbadu’s combatants had more respect for
Mbadu than for Katanga because Mbadu founded th& Bith them; they would not listen

to anyone els&"*’ Katanga communicated directly with Kasaki ratheant Mbadu. For

instance, if the APC needed combatants for an Gparsne would ask Kasakt*! If Kasaki

1135H2-300-T-317-p.25 (FRA-p.22).

136p_12.T-198-p.47-1.7-19 (FRA-p.49-1.12-27).

1137 D2-300-T-317-pp.22, 27, 31 (FRA-p.20, 24, 27); BID-T-324-p.74-75 (FRA-p.68-69); D2-300-T-325-
pp.3-4 (FRA-p.2-4); D2-228-T-250-pp.12-13 (FRA-p12).

1138 D2-300-T-317-pp.28-29 (FRA-pp.25-26). Note that ttorrected english transcript replaced ‘camp’ with
‘case’.

1139 D2-300-T-324-p.89 (FRA-p.81); D2-350-T-253-p.41R@pp.43-44); D2-129-T-271-pp.32-33, 64 (FRA-
p.28-29 ; 58) ; D2-228-T-250-pp.12-13 (FRA-pp.11:12

1140H2.300-T-317-p.29 (FRA-pp.25-26).

1141 H2-300-T-317-FRA-p.26.
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agreed, he would instruct Mbadu to that effé&t The instructions of Kasaki to Mbadu were
effectively direct orders that he would execute,ilevhnstructions from Katanga were
executed by Mbadu only if he agreed to cooperdfeHis authority over combatants that
were not his particular, loyal group was limited" However, from January 2003, Katanga
said he_didgradually begin to have authority over the BCA catants because of a conflict
between Mbadu and Kasaki. Mbadu wanted to takevibegons away from the APC platoon
at BCA, but Kasaki disapproved. Kasaki then apmuiritinga as commandad interimfor
the BCAM*® At the time of the Bogoro attack of 24 Februar@20Mbadu was still at BCA,

but Katanga came from time to tiré®

665.Katanga said he had no control o@arimbaya, the APC company commander based
in the Aéro camp, who was independent and answerable onlyst&\RC colleagues at the
BCA, the platoon commander Kambale, also known bal®f'*” Katanga said he had a good
relationship with Garimbaya but they were more likethers:*® Garimbaya was an APC
soldier and even Mbale, the platoon commandere@®RC forces at camp BCA, was strictly
speaking answerable to hiltf? P-28 confirmed that Garimbaya and Commander Mbadu
were company commandéers? Garimbaya was higher in rank than Alpha Bebi wien
arrived™'*! Garimbaya had authority over Bébi? Prior to the arrival of Blaise Koka,
Garimbaya was, however, not the highest ranking ABldier in Aveba. Apart from some
officers who were former soldiers in the army, mamC commanders did not have grades as
such but were simply known as company commandennieSofficers of the 12 Battalion
had remained in Singo, whilst Garimbaya wantecetoain in Aveba**® For instance, there
was Captain Mutombo in Gety, and Lieutenant Capkassongo in Singd™>* Alain Metu
testified that Garimbaya and Katanga were in tvifedint camps$° It is Katanga’s position
that, in July/August 2004, Garimbaya joined Katasgesidence company at camp BCA.

1142H2.300-T-317-FRA-p.27.

1143H2.300-T-317-pp.30-31 (FRA-p.26-27).
1144H2-300-T-317-pp.30-31 (FRA-p.26-28).

1145 H2-300-T-317-pp.32-33 (FRA-pp.28-29).

1146 H2-300-T-317-pp.33-34 (D2-300-T-317-FRA-p.29-30).

1147 D2-300-T-317-p.35 (FRA-p.31); D2-300-T-322-p.29:21 (FRA-p.2-1.24-27); see also D2-300-T-324-p.81
(FRA-p.74) where Katanga said that Garimbaya waspamy commander.
1148 H2-300-T-317-p.28 (FRA-p.25).

114992.300-T-317-p.34-35 (FRA-p.31).

10p_28-T-217-pp.5-6 (FRA-p.5).

1151 H2-300-T-324-FRA-p.83.

1152H2.300-T-325-pp.2-3 (FRA-p.2).

1153H2-300-T-325-p.2 (FRA-p.2).

1154 D2.300-T-325-p.2 (FRA-p.2).

11%5D2-134-T-259-pp.57, 58 (FRA-p.51).
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666.0utside Aveba, Katanga had no command authoritgh Eammander did more or less
what he wanted to do. There was no means to saratip commander at that stage. Many of
them had been APC and they saw themselves asdraoidiers. Katanga was not a soldier.
He held no commission. It was relatively easy feem to ‘pull rank’ on Katanga. Katanga

was not the commander of all Ngiti combatants attitme that Malivo arrived in Avebd>®

667.Katanga had no command authority over Yuda whoftihduthority over theGarnison
atKagabaand was answerable only to the AP& Malivo heard that Yuda replaced Kandro
as leader of the Garnisdit® He had a multiple frequency radio, had accesh¢osecret
codes of the general staff of the APC. He arrived\veba from Avenyuma, where he then
was based, with a radio phonie, to coordinate #melihg of the first plane in December
20021*°° Katanga had no authority over APC Captain Mutorahd its company aBety,
who was answerable to the APC ofif§f Move, who was ifNyabiri, was not under the
authority of Katanga:®* The Defence accepts that, as P-28 $841is group was elevated to
being ‘Leopard Battalion’ and came under Katangatters, but that was still in the future
and not by the time of Bogoro. As was confirmeddayvid Adirodu, Move did not arrive in
Aveba until after Bogoro. The Defence submits thatbattalions were put in place after the
CPI negotiations with Kisempia®® Katanga had no authority over Cobra, who walBaaii-
Olongba.**®* Cobra played a part in Kandro’s death. He wa®his man, as his later history
demonstrates. Katanga said Cobra wanted to Kill. it also says that Cobra did not

participate in the Bogoro attacie®

668.Thus, on the eve of the main Bogoro attack, Katamga ‘Commander of Aveba’ but
effectively over his own loyal, Atelemba group, motthem from Aveba. Indeed, at the time
of the Bogoro attack, while Katanga had controlravis 60 men in AtelemB&® and had

started to gain control over the combatants at B@A,*'°" he had no control over

Garimbaya;*®® Yuda*®® Mutombo’® Move*"* Cobral*’? etc. The Aveba commander had

1156 H2.129-T-271-pp.65 (FRA-p.60).

157 D2-300-T-317-pp.35-36 (FRA-pp.31-32); D2-350-T-2531-1.2-9 (FRA-p.43-1.25-t0-p.44-1.4); D2-228-T-
250-pp.12-13 (FRA-p.11-12); P-219-T-206-p.27-|. FRA-p.26-1.28).

158 D2-129-T-271-pp.24, 25, 63 (FRA-p.21-23 ; 57).

1159H2-300-T-317-pp.35-36 (FRA-pp.31-32).

1160 H2.300-T-317-p.36 (FRA-p.32).

1161 H2-300-T-317-p.36 (FRA-p.32); D2-129-T-271-p.8REP.75).

1162p_28.T7-217-p.6 (FRA-p.6).

1163 p02-P-0236-T-243-p.36-1.1-6 (FRA-p.31-1.17-20).

1164 H2.300-T-317-p.37 (FRA-p.32-33); D2-350-T-253-pl49 (FRA-p.43-1.25-totp.44-1.4).
1165pH2-300-T-317-p.37 (FRA-p.32-33).

1166 H2.300-T-317-pp.27-28, 31-32 (FRA-pp.23-25, 27:273-300-T-324-p.78 (FRA-p.71).

1167 H2.300-T-317-pp.32-33 (FRA-p.28-29).

1168 52-300-T-317-p.35 (FRA-p.31); D2-300-T-322-p.29-21 (FRA-p.2-1.24-27); see also D2-300-T-324-p.81
(FRA-p.74) where Katanga said that Garimbaya waspamy commander.
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no authority over the local commanders in the otlueras; there was no hierarchy; each
commander had his own stronghold and his follovsdysyed his orders; each fighter was

autonomous!”®

669.Kasaki, rather than Kakado, appears to have hadntist effective authority, not of a

military or command nature, but merely;

A. Mr. President, if you disobey Kasaki you willtneceive any treatment. He will deprive
you of all his gris-gris and you will die withoubyafurther assistance.

670.Pichou Mbodina emphasised that Katanga was corsidestranger who came and tried
to impose his will in an environment where he diad come from*’* Katanga did not even

speak Ndruma. As Pichou explained, after the Boattack, Kakado wanted to put Katanga
in charge of the combatants of Walendu Bindi, betwas faced with people who were

against him;

you had to be in a position to have your orderpeeted by Cobra Matata and others and
those people found this unacceptable, especialtpuse Germain had just arrived and had
just entered into the combatant environment andie him all these privileges at such an
early stage was not acceptable. So in Aveba ospbgt he could do so, but he couldn’t claim
to that position elsewheté”

Authority and influence of the Sages

671.African society respects age. The Sages are mendfetise community in whose
judgement others place faith. Members of the comiylrecame Sages because of their age,
maturity, manner of speaking, ability to convinceople with their words, experience,
interventions, and moral or material contributfdff. The patriarchal structure of society
means that they are mostly men. Katanga testifiatithe sages were more powerful than the
civil administration-*’” Only the sages lent authority to the chief in poW& In general, the
Sages had authority over displaced persons agheéllown community*”®

672.With the war and UPC control of Bunia, the regud@ministration fell apart. Chief

Akobi was still the chief in August 2002 in theobyt in practice was unable to exercise most

1189 H2-300-T-317-pp.35-36 (FRA-pp.31-32); D2-350-T-35381-1.2-9 (FRA-p.43-1.25-t0-p.44-1.4); D2-228-T-
250-pp.12-13 (FRA-p.11-12); P-219-T-206-p.27-|. ERA-p.26-1.28).

1170H2-300-T-317-p.36 (FRA-p.32).

1171 H2-300-T-317-p.36 (FRA-p.32); D2-129-T-271-p.8REP.75).

1172H2-300-T-317-p.37 (FRA-pp.32-33); D2-350-T-253p140-9 (FRA-p.43-1.25-totp.44-.4).

1173 D2-300-T-324-p.89 (FRA-p.81); D2-350-T-253-p.41R@pp.43-44); D2-129-T-271-pp.32-33, 64 (FRA-
pp.28-29 ; 58) ; D2-228-T-250-pp.12-13 (FRA-p.12):1

1174 D2.228-T-252-p.62 (FRA-pp.68-69).

1175 H2-228-T-252-pp.62-63 (FRA-pp.69-70).

1176 H2.300-T-325-p.4 (FRA-p.4).

177 H2-300-T-316-p.28 (FRA-p.25).

1178 H2.300-T-316-p.28 (FRA-p.25).

1179 D2-300-T-325-p.6 (FRA-p.5).
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of his powers or functions®® Chief Akobi was nothing in comparison to Kakadad an
Kasaki''®! Kakado never considered Chef Akobi to be a triefch™

673.Amongst the sages in the Walendu-Bindi there wa®dyp more powerful than Bernard
Tsubina Kabayonga Kakad® As P-219 expressed it, he was the most powerfat &od.
“He is somebody with very mystical powers. He usethvoke spirits in caves.” He was the
supreme leader, also known as PB# He was highly respected throughout the community
for his prophetic abilities; Kakado told the comntyrwhen to harvest, when there will be a
drought, and whether there is going to be a goodes#'®®> He was like a visionary. He
never expressed a hatred of Hema, instead sayimg &e killing your brothers™® He
predicted there would be wHf’ His powers to protect and guide the Ngiti was camity-
wide*®® He was respected by the fighters; if he said ‘Stmphe combatants, nobody could
move; if he did not say go, nobody could’g®.P-219 confirmed that Kakado was dreaded or
respected more than even the chief of the commptityhat he was the spiritual leader of
the Ngiti army; he took the overall decisions wlitecame to appointing someone or drafting

a plant*!

674 .Katanga respected Kakadfd? P-12 acknowledged that Kakado could say “You must
not attack”, that he had that kind of influert¢® As an illustration, P-12 explained that
Katanga’s group did not show up at a meeting indan2004 with P-12 because Kakado had
felt that things would not go well there and thawihy they did not come. Similarly, Pichou
did not show up for a meeting that he had to atteitd P-12 in Kinshasa in May 2004 to
represent his group, because Kakado had forecasthb situation would not be good in
Kinshasa and that is why he did not'gd

675.Pichou Mbodina, while saying that in the FRPI ‘fram administrative viewpoint, there

was [...] nobody holding supreme authority®® confirmed that, with regard to the events in

1180 H2.300-T-315-p.33-1.9-10 (FRA-p.29-1.27); D2-3003R5-p.6 (FRA-p.6).

181 H2.300-T-315-p.33-1.10 (FRA-p.29-1.27).

1182h2_300-T-325-pp.8-9 (FRA-p.5-6).

1183H2-300-T-316-pp.30-32 (FRA-p.27-28); EVD-D02-002&to of Kakado identified by Katanga.
1184p_219-T-206-p.33-1.13-15 (FRA-p.31-1.28-to-p.32}I.

1185 H2-300-T-316-p.33 (FRA-p.29).

1186 H2_300-T-316-p.35 (FRA-p.29-1.7-9); P-219-T-202p (FRA-p.23).

1187 H2-300-T-316-p.33 (FRA-p.29).

1188 H2_300-T-325-p.30 (FRA-p.27).

1189 H2.300-T-316-pp.32-35 (FRA-pp.28-30); D2-300-T-3%215-16 (FRA-pp.16-17).
190p_219-T-207-p.22-1.13-16 (FRA-p.23-1.4-8).

191p_219-T-205-p.8-1.6-10 (FRA-p.7-1.21-25).

1192H2.300-T-316-pp32-35 (FRA-pp.28-30); D2-300-T-33215-16 (FRA-pp.16-17).
193 p_12.7-199-pp.4-5 (FRA-p.4-5).

199p_12.7-199-p.4 (FRA-pp.4-5).

119°p_28.T-250-p.57 (FRA-p.53).
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Ituri and Lendu combatants during the war, if thetables’ such as Kakado for the south or
Mbokba/Mbumba for the north said that “this shotlappen” or “this is what should be

done”,

no one else could say anything in front of thentabse people believed in certain practices
according to which what they were saying had tadeepted as such”; “these were the people
who decided about the time and method of what badetdone”. “If these two people had
said “no” to the attack against Bogoro, even if ¢fiasa had decided to go ahead with it,
nothing would have happened”; they were “highlypeeted by the population and [had] full
authority over the population. They impose[df'i,

676.Kakado had several envoys féticheursassigned to various sectdts’ In Aveba and
Nyabiri, it was Kasakt!?® Kasaki Bandru was second only to Kakado. He wigsieheur and
‘chargé de front.” Kakado would delegate Kasakatoin his place. He transmitted Kakado’s
message and accompanied the combatants to the lentas the leader of the combatants
and the one who told them what to do. He made ¢tish*°° The other sages carried out
Kasaki's instruction$®*° Katanga respected Kasaki and could not go ovealk{a®" Katanga
had been Kasaki’'s bodyguard and with him at Nyabmtil October 2002. Plainly a
relationship developed between them and Kasakitemusim; Katanga served him and

escorted hint?°? Kasaki died in 2009 and Kakado in 20%%

677.Both Kakado and Kasaki were not soldiers but theyevall powerfuf>**Much of their
power rested in people’s belief iétiche— the mystical power residing in objects (known as
gris-gris) or in particular actions, and which protectedeaspn from harm and, particularly in
wartime, from death. If you disobeyed Kasaki, yound not receive any treatment; he would
deprive you of all higyris-gris and you would die without any further assistatf€elt was
more or less the rule before going out to battigd to see thiéticheurto get the fétiche¥°
Tests were carried out; when the test was posithe person could go to battle, but in the
contrary case would be forbidden to go to bdff{éThe féticheurdefined conditions to use

the fétiches'*®® The instructions from the sages were in relatiorthie duty to protect all

119 H2.228-T-250-p.56-57 (FRA-pp.52-53); D2-228-T-25258-59 (FRA-pp.64-65).

1197 H2.300-T-324-pp.87-88 (FRA-p.78-79).

1198 H2-300-T-324-pp.87-88 (FRA-p.78-79) ; D2-300-T-3133 (FRA-p.29).

1199 §2-300-T-315-pp.33-36 (FRA-pp.30-32); D2-300-T-3185 (FRA-pp.30-31); D2-300-T-324-p.88 (FRA-
p.79); P-219-T-206-p.32-.15-25 (FRA-p.31-1.4-14).

1200H2_300-T-324-pp.88-89 (FRA-pp.80-81).

1201 H2-300-T-322-p.33 (FRA-pp.33-34).

1202H2.300-T-315-p.51 (FRA-p.45); D2-300-T-324-p.69{FRA-pp.62-66).

1203H2.300-T-325-pp.29-30 (FRA-p.26-27).

1204 n2_300-T-322-pp.15-16 (FRA-p.16-17).

1205H2.300-T-324-p.89-1.6-8 (FRA-p.80-1.25-26).

1208 52.300-T-315-p.36 (FRA-p.32); D2-300-T-325-pp.2B{FRA-p.25-26) ; D2-148-T-279-p.32 (FRA-p.28);
D-148-T-281-p.20 (FRA-p.17); P-280-T-157-pp.7-12Q; 17 (FRA-p.7-.12-19; 17).

1207H2.148-T-279-p.32 (FRA-p.28).

1208H2-148-T-279-p.32 (FRA-p.28); P-280-T-157-p.8 (FRA).

No. ICC-01/04-01/07 181/359 29 June 2012



|CC-01/04-01/07-3266-Corr2-Red 02-07-2012 182/359 CB T

categories of civiliang€. including the ones they would encounter durirgtihttle) and their
property*?®® They had to behave respectfully and were askedonpother the populatioti;°
not to stedf** or pillage’**? not to kill}?** not to rapé?* like the ten commandments of
Moses'?!® These were standing and permanent instrucfidfishey were always the same,
whatever the battl&'’ and applied also after the battf€ — even if it may happen that some

persons violate these conditions, driven by thegeuto get mone}y?**

678.It was undoubtedly a powerful and observed beljstesn. The combatants believed
that they would not survive without the interventiof those sages; they believed in the
protective effect of the gris-gri§?°If you engaged in anything contrary to the instiars,
you risked being cursed by the sages and beingeihjar even killed; if the group did not
comply with the conditions, it would suffer a téte defeat and several people would be
killed.'?** Katanga used and believed in the power of feti$ffeand believed his being
wounded at Chai was due to the fact that he hadsumloinitted himself to the appropriate
process with Kasaki. He said that his existencayasas living proof of the effectiveness of

1223

gris gris. If things went wrong it was not the fetishes theds blamed but some

irregularity in the community - witchcraft — henCebra’s killing at Aveba after Nyakunde.

Katanga’s decision to remain in Aveba

Kasaki's order
679.Katanga said that after the after the abortiveckttm Bogoro of 18 February, the ‘first
thing’ that concerned Kakado and Kasaki was thawas very difficult for us to go back and

1209H2-300-T-316-p.43 (FRA-pp.37-38).

1210H2_300-T-316-pp.45-46 (FRA-pp.39-41).

1211 52.148-T-279-pp.29, 41 (FRA-pp.25-26, 36-37); DBIT-281-p.20 (FRA-p.17); D2-300-T-318-p.4 (FRA-
pp.3-4).

1212p_280-T-157-pp.8, 17-18 (FRA-p.8 ; 17-18).

121392-300-T-316-pp.45-46 (FRA-pp.40-41); D2-300-T-318 (FRA-pp.3-4).

1214 D2-300-T-316-pp.45-46 (FRA-pp.40-41); D2-300-T-318 (FRA-pp.3-4); D-148-T-279-pp.29, 41(FRA-
pp.25-26, 36-37); D2-148-T-281-p.20 (FRA-p.17); #12218-p.65-1.18-p.67-1.6, p.70-.18-p.71-1.4 (FR¥NS7-
.8-p.58-1.16, p.61-1.18-28); P-279-T-149-p.14-12- (FRA-p.14-1.13-t0-p.15-1.1); P-280-T-157-pp7-87-19
(FRA-pp.7-8, 17-18).

1215p2-300-T-318-p.4 (FRA-pp.3-4).

1218 H2_300-T-316-p.44 (FRA-p.39).

1217D52-148-T-281-p.21 (FRA-p.17).

1218 H2_148-T-280-pp.37-38 (FRA-pp.32-33).

121992.148-T-280-pp.37-38 (FRA-pp.32-33).

1220 B2.300-T-315-p.36 (FRA-pp.32-33); D2-300-T-3223%34 (FRA-pp.33-35); D2-300-T-325-pp.28-29
(FRA-pp.25-26); D2-148-T-279-p.29, 41 (FRA-p.286-37); D2-228-T-252-p.58-.10-11 (FRA-p.64-1.23-26)
P-280-T-157-p.8 (FRA-pp.7-8).

1221 n2.300-T-316-p.44 (FRA-p.39); D2-300-T-324-p.88-8 (FRA-p.80-1.25-26); D2-148-T-279-pp.29, 32, 41
(FRA-pp.25-26, 28, 36-37); D2-148-T-280-p.67-68RA-pp.58-59).

1222 H2.300-T-315-p.36 (FRA-pp.32-33); D2-300-T-325% FRA-pp.25-26); D2-148-T-279-p.28-1.23 (FRA-
p.25-1.16).

122 H2-300-T-315-p.37-1.3-4 (FRA-p.33-1.9-10).
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fight in Bogoro given that the bodies of our brathénad not been buried®®* It was
inevitable that some process would be invoked thres$ the situation, particularly given that

the bodies of the dead were abandoned, which vbas ta

As we had abandoned them there, we hadn’t givam thdome. Home means a grave in our
collectivity, so that means that the enemy foreevered their soul, their spirits. And they
could have lots of experience and that could bgeiaus, because they knew our secréts.

680.Kasaki asked for two weeks to recover their souith waditional ceremonies. The
defence submits that this process, while addregti@groblem of the unrecovered souls is

another form of fetishes as it seeks to provideégamtmn in the future.

He said that there was a traditional or mysticay wecovering the soul of our brothers who
had been left in enemy territory, [...] so that thesxauld be no bad luck. [...] Kasaki said that

if the ceremony hadn't been done, then we wouldjadb Kagaba for those of us who were in

Avebal??®

681.The prescription concerned those in Aveba undeam@, in respect of whom Kasaki
appears to have been administering in particutavas those combatants that appear most
influenced by Kasaki. Katanga said this did notvpré a few local combatants going off for
the 24" attack in any event, but that had attendant fetistiangers. Garimbaya or Mbale,
though Ngiti by origin, appear to be subject marentilitary hierarchy as trained APE’

Nor were those who went excluded from receivingstédie — Regarding specifically the
Bogoro attack of the 24February 2003, the combatants received fetistfsuch as D-

148's group, and the ‘usual’ conditions impo$&d.

Kisoro’s threat

682.Kisoro is significant for two reasons. Firstly, Isea clear example of the fragmented,
individual nature of the various groups of combttaBecondly, he provided a further reason
for Katanga to remain in Aveba rather than go t@d@o. He had to protect the population
there from possible attack - a population thattided his own family?*° Kisoro appears to
have been something of a mad dog. ‘When Kakadoedatat assert his authority, he turned
against the old man, and one of Kakado’s sons \iasl by Kisoro.??*! A few months after
Bogoro, Kisoro was killed by Oudo Mbafele in Ba¢H

1224H2-300-T-318-p-6 (FRA-p.5).

1222H2-300-T-318-p.6 (FRA-pp.5-6).

1226 Hh2.300-T-318-p.6-7 (FRA-p.5-6); D2-300-T-322-p (F3RA-p.34).

1227 H2-300-T-322-pp.35-36, 40-42 (FRA-pp.36-37 ; 40-42

1228 p_280-T-157-pp.7, 17 (FRA-p.7,17).

1229_148-T-281-pp.20, 22 (FRA-p.16-17, 18).

1230 D2-300-T-317-p.67, 70 (FRA-p.59, 61-62); D2-30BT8-pp.7, 14-15 (FRA-pp.6, 13-14); D2-129-T-271-
p.32-33, 83 (FRA-p.28-29, 75); D2-228-T-250-pp. RPI{ERA-pp.10-11); D2-228-T-251-pp.68-70 (FRA-pp.74-
75); D2-228-T-252-p.61 (FRA-p.68).

1231 H2.300-T-317-pp.68-70 (FRA-pp.60-62).

1232H2-300-T-317-p.69 (FRA-p.61).
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683.Kisoro was a former APC soldier from Kaswara at® kilometres from Aveba. He
set up camp in Bulandjabo. He would move about aittbut a hundred men. He scorned both
the APC and the other combatants to the extentiftitiaey wandered into his area he might
kill them!?*® Kisoro was a problertf>* particularly for Avebd?* Pichou confirmed that
Kisoro carried out frequent attack against Avebahat time!?*® D-148 participated in an
earlier battle in Aveba where they had to chaseii®ut'**’ David Adirodu fought against
Kisoro another time and was woundé® Jeannot Malivo Kagaba confirmed that Kisoro did
not obey Germain’s orders; they had to flee Avetnaed to avoid an attack by Kisoro. Malivo
underlined that there was an atmosphere of mistresteen the commandéfd® P-219

confirmed that Kisoro was not under the authorftiKatanga‘**°

684 .Katanga’s account of events, supported by otharesges, is that when Adirodu’s plane
had been off-loaded in Aveba on thé"18 February 2003, Kisoro appeared and threatemed t
shoot the plane down. He had Adirodu disembark sih@n the ground. They agreed to
provide Kisoro with some ammunition but tricked hby giving him the wrong calibre to
ensure he could not use it against them. When Kigot back to Kaswara and found out, he
was somewhat displeas&d® The next day, the BFebruary, Kisoro returned to take the
remaining ammunition by forc&*? P-219 confirmed he had heard all this and thabiis
attacked Aveba in February and they fought for fdays*?** Over the next week or so there
was a continuing threat from Kisoro and the ocaslidire fight — on one day Bahati de

Zumbe was wounded** The population was in a state of insecutifyy.

685.That Katanga remained in Aveba, his village, whHezevas commander, and where his
family were living, is wholly understandable in #®circumstances. Aside from the attempt

on 10" February, Katanga first went to Bogoro dh\8arch.

1233 D2-300-T-317-p.65, 68, 71 (FRA-pp.57, 60, 63); BID-T-323-p.12 (FRA-pp.11-12); D2-129-T-271-p.32
(FRA-pp.28-29); D2-148-T-279-p.16-1.1-2 (FRA-p.13-4); D2-001-T-277-p.14-.16-17 (FRA-p.13-1.3-£)2-
148-T-281-p.19-20 (FRA-p.16); EVD-OTP-00277/MapmBulanzabo.

1234 D2-300-T-317-pp.68-72 (FRA-pp.60-63); D2-300-T-3230-.9-22 (FRA-p.9-1.27-t0-p.10-1.13); D2-001-
T-277-pp.13-14 (FRA-pp.12-13) ; D2-148-T-279-p.1B{FRA-p.14-1.10); P-219-T-206-p.28-1.1-3 (FRA-B-2
1.28-t0-p.29-1.1).

1235 D2.148-T-281-p.20-1.2-6 (FRA-p.16); D2-148-T-27%p-.10 (FRA-p.14-.11-12); D2-001-T-277-p.13-
14 (FRA-pp.12-13);

1236 H2.228-T-250-p.11-12 (FRA-pp.10-11); D2-228-T-2559 (FRA-p.75); D2-228-T-252-p.61 (FRA-p.68).
1237 D2-148-T-279-p.16 (FRA-p.14).

1238 2.001-T-277-pp.13-14 (FRA-p.12-13)

123992.129-T-271-pp.32-33, 83 (FRA-pp.28-29 ; 75).

1240p_219-T-205-p.39-1.7 (FRA-p.38-1.23-24); P-219-T62p.27-1.18-19 (FRA-p.26-1.20-21).
1241H2.300-T-317-pp.65-66 (FRA-pp.57-59); D2-300-T-34R9-10 (FRA-pp.9-10).

124292.300-T-317-p.67 (FRA-p.59); EVD-D02-00220/Maplafri indicating the village of Kaswara.
1243p_219-T-208-pp.46-48, 51-52, 55 (FRA-p.41-43, £549).

1244n2_300-T-317-p.70 (FRA-pp.61-62).

1245 02-300-T-317-pp.67, 70 (FRA-p.59, 61-62); D2-30318-p.7 (FRA-p.6); D2-129-T-271-pp.32-33 (FRA-
p.28-29); D2-228-T-250-p. 12 (FRA-pp.16-17).
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686.Katanga did not leave Aveba or if he did, not ford. Even at the Tchey meeting on the
3 March 2003, called by Kakado, Katanga says he dvbale made a rapid return to Aveba
had his belief, that Kisoro would be in Tchey albeen proved incorrett?® The Kisoro

problem appears only to have been resolved by ilitfay him a few months late**’

Attacks against Bogoro Late 2002-Early 2003.

687.Bogro was attacked shortly before the final attaétanga participated in the attack of
10" February*?*® Katanga remembers the date because of those wieologe that day?*® It
was a disaster and resulted in several local Neitig killed*?*° The Prosecutor argues that

few witnesses spoke of this attd@k’ This is incorrect as demonstrated below.

688.D-148 mentioned five attacks against Bogoro in the meptieceding the main attack of
24 February, one while the Garnison was still baseflongolo and four when the Garnison
had set up its camp in Kagaha which he accepted was two or three months aftexdkas
death*?>*He detailed those attacks” D-148 participated in the fourth and fifth attack®

689.P-166specified that after August 2002, it was the Len8ud from Walendu-Bindi who
came to attack Bogoro. He said that between treclatof August 2002 and the one of
February 2003, there were between three and foackat from the Lendus against Bogoro,
but these were fights only between soldiers. Theye few deceased, between one and three
persons. It was the same on each side. He didenm¢mber the dates of these three or four
attacks because there were no deceased amongpthlatmn*>® He said that a UPC soldier
told him that during the second of those attaclendu-Bindi soldiers had been kill&d’
“However, as concerns the true battles that toakeln the centre of Bogoro, | would say
that there are four. There were four battles of ttature against the UPC fighters”, where the
Lendu-Bindi where defeatéd>®

1246H2.300-T-323-p.11-12, 14 (FRA-p.10-12, 13); D2-30817-p.70-1.17-20 (FRA-p.62-1.9-11).
1247H2.300-T-317-p.69 (FRA-p.61).

1248 D2.300-T-316-p.22-1.7-18 (FRA-p.19-1.21-to-p.2@)t. D2-300-T-317-pp.59-60 (FRA-pp.52-53); D2-300-
T-318-pp.2, 32-1.13 (FRA-p.2, 28-1.8); D2-300-T-3@89 (FRA-pp.36-37).

1249 H2-300-T-322-p.30 (FRA-pp.30-31).

120H2-300-T-317-pp.60-61 (FRA-pp.52-53); D2-300-T-318, 5-1.11-14 (FRA-p.2, 4-1.25-27).

11 5ee Section 7.4.2.3.

125292-148-T-279-p.33 (FRA-p.29).

125392.148-T-279-p.14-15 (FRA-pp.12-13).

1254 D2.148-T-279-pp.17, 34-36 (FRA-p.15, 30-32); DBIA-280-pp.60-62 (FRA-p.53-55).
1255H2.148-T-280-pp.61-62 (FRA-p.54).

1256 N2.148-T-280-pp.61-62 (FRA-pp.54-55).

1257p_166-T-226-p.9-.11-t0-p.10-1.3 (FRA-p.8-1.2-19).

1258 p_166-T-226-p.5-1.3-18 (FRA p.4-1.12-25), p.4-k18 (FRA p.3-1.23-t0-p.4-1.1), P-166-T-227-p.1024-to-
p.11-.1 (FRA-p.9-.23-27).
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690.While P-159 was not present at Bogoro for the final attack dpmke of earlier
attacks:*°

And each time that the enemy arrived, the youngleeof Bogoro defended their village. |
remember that during an attack from Ngiti [...]Jwhas around 6.00 a.m. or 7.00 a.m. we
observed the enemy. We saw where they were andediénto the camp. We gave the signal
and our men came out. They fought against the Leadd they pushed them back. They even
succeeded in killing two of their commanders. [*2%.

| do not know whether those bodies were buriedyThere killed and left on the spot. | do

not know whether they were carried away. So the temmanders were killed and those
commanders were wearing their stripes, and those kilked them took those stripes or

epaulettes and brought them to the camp to shomv there and to show their weapons. So |
do not know what happened to the bodfés.

691.D-176 confirmed that an attack took place, he believes1® February, during which
the UPC defeated the assailalff$,who were Ngiti*?®* One attacker hanged himself because
he was afraid of being captur&d? According to D-176, ten attackers were killed amdhis

side they suffered one 1058$° This attack came from one direction only, GEf).

692.P-168heard of an unsuccessful attack on Bogoro one@mteeks prior to the February
2003 attack, beaten off by the UPC, but does notkanything about it?®” He heard that it
was “a very brutal attack:**® P-219was asked whether there was an attack on Bogayo tw
weeks before the attack that chased out the UR@ndhat in his statement he said that the
main attack of Monday “was the second attack, bezdine first attack had failedhe FRPI

had been repulsed. After that, there was a resymplg then the second attack was
organised.” He replied that he did not know, theat he did not agree, then that he could not
talk about thig?®°

693.None of these attacks were a joint attack — theysalely Ngiti. Katanga gave a detailed
account of this earlier attack. He said that Bld&{s&a launched the operation to assess the
capacity of the enemy and to determine what weatfeshad and what were their defences.
The intelligence on Bogoro was deficient. It waseaonnaissance in strength and if the
opportunity had presented itself, they were readtake Bogord?’°On the way, they only

129p_159-T-118-p.74-1.2 (FRA-p.71-1.10); P-159-T-182:6-19 (FRA-pp.16-18).
12600p_159-T-120-pp.70-71 (FRA-p.70).

1261p_159-T-122-pp.18-19 (FRA-pp.16-18).

126252.176-T-255-p.25-1.20-21 (FRA-p.25-1.21-22); T&2p.56-1.8-12 (FRA-p.47-1.19-23).
126392-176-T-257-p.15-1.9-10, pp.19-20 (FRA-p.13-1.p017).

1264D2-176-T-255-p.25 (FRA-p.25); T-256-p.56-1.8-1R@-p.47-1.19-23).
12650H2.176-T-255-p.25-1.24-25 (FRA-p.25-1.25-27); T62p.56-1.8-12 (FRA-p.47-1.19-23).
1266 D2.176-T-256-p.56-1.24-t0-p.57-.5 (FRA-p.48-18) (public session); p.24-1.9-t0-p.25-1.3 (FRA-Pp-
22).

1267 p_268-T-108-p.40 (FRA-p.38-39).

1268 p_268-T-108-p.40 (FRA-p.39).

1269p_219-T-208-p.57-1.24-t0-p.60-1.7 (FRA-p.51-1.158-1.12).

1210H2-300-T-317-p.59 (FRA-pp.51-52); D2-300-T-32240 (FRA-pp.6-11).
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saw animals, and no human befAl. They did not observe a civilian preserit€.The
operation was disastrot&>The support weapons did not function — but if theg worked,
they may have won, and if they had won, they woldéve consolidated their position
immediately*?’* A section of 10 persons from Aveba were caughtrachine-gun firé?"
Katanga said they had never lost as many local aneihhad had to flee without recovering

their dead. Others were wounded and ended up dlyingalth centre¥:"®

694.1t was claimed by several witnesses that they veceprior notice of the 24February
attack. Katanga denies knowledge of this. Witnek8 @aims Katanga transmitted such a
message himself on the Sunday — but that evidemece219, is in the defence submission, not
credible and not corroborated. Many witnesses smwkéhe subject, some said they were
given notice, in all manner of ways from lett&§,to market gossip, to rumours, and others
that there had been radio intercel38.Others said they were unaware of any nofi¢&The
defence dispute the existence of a radio networkd®n Aveba / Walendu Bindi and Zumbe
and submit the evidence on this subject is tooredidtory to be safely relied upon to prove
such a radio link. If there had been such a linly wiere the Lendu late? The evidence on the
subject also reflects the UPC’s confidence thay thieuld successfully repulse any attack, a

reflection of how well defended they consideredrthesition to be.

695.Katanga remained at Aveba on thé"Zebruary**®° The defence made its position in

that respect clear from an early stage of the.tii&le Prosecution rely on their five key

witnesses to prove he was present in Bogoro. Theeleution do not argue that his absence
would have affected the plan. His presence is m#tarmining issue in the case. The defence
submits that that there is no reliable evidence hleawvas present. The Bogoro attack did not
require his presence — it was reotsine qua norof the attack, anymore than the attack at
Bunia. It may be that, had he been at Bogorogiuesses that were committed would have
been avoided or restrained. The principal comman@er Yuda, but Yuda was wounded and

1271 H2-300-T-318-p.24-1.13-22 (FRA-pp.21-22).

1272H2-300-T-318-p.2 (FRA-p.2).

123 H2-300-T-317-p.60-1.5 (FRA-p.52-1.15); D2-300-T&p.5-1.11-14 (FRA-p.5-1.25-27).

1274 H2-300-T-318-p.5-1.11-14 (FRA-p.5-1.25-27); D2-306322-pp.7-10 (FRA-pp.7-11).

1275 H2-300-T-317-pp.60-61 (FRA-pp.52-53).

1276 H2.300-T-317-p.60 (FRA-p.52); D2-300-T-318-p.2 (-R.2).

1277 p_161-T-109-p.32 (FRA-pp.31-32); P-161-T-113-p2B/(FRA-pp.27-29); P-161-T-114-p.40-41, 43-44
(FRA-p.41-42, 44).

1278 p_161-T-111-pp.22-23 (FRA-pp.21-22), P-233-T-884ppl7 (FRA-pp.20-21), P-166-T-227-p.42 (FRA-
pp.37-38).

1279 p_159-T-123-pp.54-56 (FRA-pp.51-52), P-268-T-1@839-40 (FRA-p.38); P-249-T-136-p.71 (FRA-pp.74-
75).

1280H2-300-T-317-p.67 (FRA-p.59).
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the command of his men devolved to Dark. The defesubmits it is likely that was the

problem — Dark failed to exercise authority.

696.Katanga would have gone to Bogoro had there nat besumber of factors that came
together to prevent his going. Those matters haes beviewed above. The fact that Aveba
‘brothers’ had been killed and their bodies abaedomade it ‘difficult’. Kasaki’'s processes
to recover souls took time. Kisoro’s continuing eiir to the community that Katanga’'s
primary role was to protect and the need to setheesupplies and ammunitidff* Pichou
raised another, domestic issue but that has noaréshin Katanga's evidenc¢é® In any
event, even if none of those problems had existedyould still have had to seek the consent
of Kasaki — and fetish systems being how theythere could be no guarantee he would have

been passed ‘fit’ to go.

EMOI plan of attack and preparation for the attackt Kagaba

697 .Katanga said that following their defeat at Bogorothe 18 of February 2003, the
Ngiti combatants returned the same day, and hinwelthe 11322 On the 15th, Adirodu
landed in the Antonov with additional supply of 2@0ns, ammunition and rations. Adirodu
said though the operation had failed they had tarmesoon, before the UPC had the
opportunity to reorganise. He stressed the urgeicaye situation to Blaise Kok&* and
handed over a plan of attack: “The plan of attaake from Beni. [...] by the EMOI®° The
“programme for the attack on Bogoro” “arrived orslaeet of paper”, from the EMOI in

Beni 1286

698.0ver the next week, despite the problem of Kispreparations for a further attack on
Bogoro continued. ‘When you talk about the detathe attack, it was in the hands of Blaise
Koka.” It was, said Katanga, very difficult for Bé® Koka, as a military man, to wait for
Kasaki’s ceremonies to concluf&’ The defence submits it was wholly unnecessarifor

to do so. It would have been “as though you wedrgdsomething to his programme, which
didn't make sens€”®® There were adequate numbers of combatants avaiatdl the heavy
weapons were in the hands of the APC, not the $d6¢&INor was the main body of men at

that time at Aveba but on the front line at Kagabd elsewhere. Also, it might make sense

1281 H2-300-T-318-pp.14-16 (FRA-pp.13-15). See alsoX8-T-250-pp.11-12 (FRA-pp.10-11); D2-228-T-252-
p.61 (FRA-p.68); D2-228-T-251-pp.68-70 (FRA-pp.7A-7

128252.228-T-251-p.70-1.15-23 (FRA-p.77-1.1-9); D2-278252-p.61 (FRA-p.68).

128392.300-T-317-p.62 (FRA-p.54).

1284 n2_300-T-317-pp.62-63 (FRA-pp.54-55).

1285H2.300-T-320-p.17 (FRA-p.19).

1286 h2.300-T-318-pp.3-5 (FRA-pp.3-4).

1287 H2.300-T-318-pp.5, 6-1.9-12 (FRA-pp.4, 5-1.16-20).

1288 )2_300-T-318-p.6-1.9-12 (FRA-p.5-1.16-20).

1289 H2-300-T-318-p.21 (FRA-p.19).
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not to take locals who had suffered a significaloivbto morale. Katanga said only a few

local combatants went — free spirits®

699.Garimbaya left with more than 50 of his own nfét.
A. People began to leave Aveba from the 20th, tte @nwards..... Blaise Koka left Aveba
on the 20th of February, ...and Garimbaya followethwhe troops on the 21st.

The group that left Aveba was only Garimbaya'’s teamd joined Blaise Koka in order to
transport ammunition, because a part of the amiounitas to be transported on the h&dd.

As for civilians - Bogoro is far from Aveba — thamse distance as The Hague is from

Amsterdam. As Germain pointed out:

That would have been too far away, too far awayhdwe in mind to leave Aveba for Bogoro
to loot, well, one may go that far to loot just@d How would you transport the door back
from Bogoro to Aveba -- or to Bogoro ?

700.Katanga was fully aware of the plan to attack Bogand from the Z1knew it might
happen at any time. He was not confident it wowddalsuccess having experienced the UPC

firepower and believing they would certainly hawe einforcements?®®

B- Bogoro attack of 24 February 2003

701.The attack against Bogoro was launched very eartilé morning?®* around 5 ant?®®

In Aveba, they were surprised by the strength efekplosions?*®Malivo said:

we were at home, and at about 5.00 a.m. we heandyhmortar fire. And at 6.00, 6.00 a.m.,
when we went outside we could still hear the gua-find we wanted to find out what was
happening?”’

702.Katanga left home for the Health Centre:

A. | heard those explosions from my home, from rathér's home, so | quickly took a
motorbike and went to the health centre [...] | wenthe health centre to cross-check and
find out whether Mike-4 had any information on #ituation in Kagaba. When | got to the
health centre, | found Mike-4 communicating witteodldo on the multifrequency phonie. He
told me that he had just received the message Kagaba, from Aldo, who was known as
Alpha Lima, and that the message was that Bogodochane under attack in the early hours
of the morning. That was the message. ......Some twhbree hours thereafter, we no longer
heard any loud sounds of explosions. The detorati@d reduced. And one hour after [...]
that was around 10.00 a.m. or 10.30, Yuda appearartived in Aveba wounded®®

A. Shortly after he arrived -- or, rather, | lefiostly after Yuda was already there because it
was necessary to try and prepare something fordmih at the health centre, Mike-4 and Aldo
had set up a system, a running communication syssrareby Aldo would send walkie-

1299 H2.300-T-318-p.23 (FRA-p.20).

1291 H2-300-T-318-pp.4-5 (FRA-p.4).

1292H2.300-T-318-p.4-5 (FRA-p.4-5).

1293H2.300-T-318-pp.4-5, 16, 23-1.8-18, 32-1.13-21 (=pp.4-5, 14-16, 20-21, 28-.7-14).
1294 H2.148-T-279-p.20-1.18 (FRA-p.18-1.5); D2-300-T&pp.19-20 (FRA-pp.17-18).
129%5DH2.176-T-255-p.34-1.13, p.35-1.6 (FRA-p.34-1.1535-1.7); P-132-T-138-p.74 (FRA-p.78).
129%1H2.300-T-318-p.16-1.18-21, p.19 (FRA-p.15-1.3-5]1 p1.23, p.18-1.4-5).
1297H2.129-T-271-p.28 (FRA-p.25-1.3-5).

1298 H2-300-T-318-pp.19-20 (FRA-p.17-18).
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talkie messages that he was exchanging with peisplBogoro. He would send those

messages directly to Mike-4. In that way, they wagske to monitor what was happening at the

battlefront!?%°

703.Pichou Mbodina understood, from those who wereethilvat Germain Katanga did not
take part in the Bogoro attack for the reason®odllinsecurity>®° He also mentioned some
domestic problem®®! D-148 did not see Katanga during the Bogoro att&tkDavid
Adirodu Achele heard that Katanga was in Avebaddneof the Bogoro attacR®®

704 .Malivo went to the health centre hospital at altn 7 a.m to use the white phonie but
there was nobody in Kagaba to respdiidThere was a nurse and the hospital administrator.
Eventually, about 9-10 a.m he learnt through soreeatna village on a hill above Kagaba,
Madre, that Bogoro had falldi® A few minutes later the same operator informednttie
expect casualties, including Yuda. He saw Germaioet The first time was a few hours
after Malivo himself arrived there and he came ¢b igformation, he was on his motorbike
and was dressed in civilian clothes. The second tithecause when Yuda came in wounded,
he too rushed there to see what had happened ta” Y8 Yuda arrived on a motorbike, at
about 10-10.30 am, wounded to his left hand andt¢f¥ It would follow that he must have
left Bogoro at least no later than 9 a.m or earlarticularly given the state of roads at that
time. He stayed one week or $8% Other people were seriously wounded and one was
transferred to Beni for treatmelif® Aveba was an important asset with its Beni linkl an

piste.

705.Katanga remained in Aveba. There was a consolidatib forces in Bogoro in
expectation of the counter-attack everyone beliewedld take place and still pockets of
resistance>'° He made one visit to Kagaba two days after thecktto see Garimbaya, to
learn what had happened and what made the operatsrccess®'! “The attackers of the
24th of February were more numerous, more organgzeti better armed than those of the

10th of February. They used weapons that had nbeen used before, had a lot of

1291H2.300-T-318-p.21 (FRA-p.18-19).

1300 D2-228-T-250-pp.11-12 (FRA-p.11-1.3-10); D2-228%2-p.61-1.12-13 (FRA-p.68-1.21-22); D2-228-T-
251-pp.68-70 (FRA-p.74-76).

1301 52.228-T-251-p.70-1.15-23 (FRA-p.77-1.1-9).; D2&@T-252-p.61 (FRA-p.68).
1302D2-148-T-279-pp.18-1.16-17, 26-1.19-20 (FRA-p.160-11, p.23-1.20-21).

1303H2-001-T-277-p.15 (FRA-p.14).

1304D2-129-T-271-pp.28-30 (FRA-p.25-26).

1305H2-129-T-271-p.29 (FRA-p.26).

1306 H2P-0129-T-271-p31 (FRA-p.27-28).

1307 H2-300-T-318-p.20 (FRA-p.18-1.10-11); D2-148-T-28@5-1.18-20 (FRA-p.22-1.4-5); D2-001-T-277-p.15
(FRA-p.14); D2-129-T-271-p.31 (FRA-p.27).

1308 H2.300-T-318-p.20 (FRA-p.18).

139H2.129-T-271-p.31 (FRA-p.28).

1310H2.300-T-318-p.37 (FRA-p.32).

1311 D2-300-T-318-P.32-33 (FRA-p.28); D2-300-T-323-[$ 18 (FRA-p.14-16).
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ammunition, superior weaponry, and that is why tHC lost the battle.***? He heard no

mention of the civilian casualties.

706.The defence case is that the commanders who patéc in the attack from Aveba
were Blaise Koka and Mutombo and their APC soldi&arimbaya and his 50 mé#? and
some local combatants who went independently desipit fear of adverse consequencés.

A few FAC officers, in uniform, went as wéft*>They gathered at Kagaba before the attack.
The main force was the Kagal&arnison under Yuda and his deputy Dark® as well as
forces from the neighbouring ar€4’ Some combatants from Gety went to Kagaba for the
attack'®'® From Medhu the combatants attacked under the comirof Commander Oudo,
his deputy Adibale, Anguluma and Awitd*® Also at Bogoro it is believed the following
were present: Bahati, also called Lobo Tchamangeoesmander at Golgota camp in
Lakpal®*®® Alpha Bebi, commander at camp Bukiriddii Muhito Akobi Emile’®??
According to David Adirodu, Move was in Bel#® D-148 did not see him during the

attack™***Katanga does not know whether Move, who was inbiyaarticipated->?°

707 .Katanga said that Dark later criticised him for roging present. This was when
Katanga tried to pass through Bogoro en route fori&8in March. Dark ‘threatened me [...]
because [...] he wondered why | had to take that toagb to Bunia going through Bogoro
when | hadn’t been involved in the fighting agaitte# UPC [...]." That stand off was only
resolved by Blaise Koka saying to Dark ‘well, heswa there. | was there. I'm going
through. He’s accompanying me2° Dark criticised Cobra for the same reason. Kataays

Cobra was not present because he was wounded leftHigot at the time and “was not going
to the front but was simply an expert in terronisipeople on the road$*’ Katanga says that

Kisoro did not participate.

1812_176-T-256-pp.57-58 (FRA-p.48-49).

1313H2-300-T-318-pp.5, 21-23 (FRA-p.3, 19-20).

1314 D2.300-T-318-p.23-1.4-7 (FRA-p.20, 18-21).

1315H2-300-T-318-p.26-1.6-10 (FRA-p.23-1.4-7).

1316 D2-300-T-318-p.25-1.8-13 (FRA-p.22-1.13-17); D2&Z-250-p10-.19-25 (FRA-p.9-1.26-28, p.10-1.1-2);
D2-148-T-279-p.36-1.13-15, p.37-1.20-24 (FRA-p.3B6-14) [Divergence constatég] D2-001-T-277-p.15
(FRA-p.14; D2-129-T-271-p.29 (FRA-p.26).

1817 D2-228-T-250-p.10-1.23-24 (FRA-p.10-1.3).

1318 H2-300-T-318-p.25-1.7-8 (FRA-p.22-1.12-13).

131992-148-T-279-p.18-1.12-14, 37-38 (FRA-p.16-1.7g033-1.9-19).

132052-001-T-277-p.15 (FRA-p.14-1.2); D2-148-T-280-p-25-10 (FRA-p.20-1.20-21).

1821 n2.148-T-280-p.22-1.14-16 (FRA-p.19-.17-19).

1822 )2.148-T-280-p.22-1.18-24 (FRA-p.19-1.25-26).

1333 H2.001-T-277-p.15 (FRA-p.14-1.7-8).

1324 N2.148-T-280-p.23-1.19 (FRA-p.20-1.13-14).

1325 H2-300-T-318-p.25-1.15 (FRA-p.22-1.18-19).

1326 H2.300-T-318-p.41 (FRA-p.36-1.10-13).

1327 D2-300-T-318-p.25-1.15-25 (FRA-p.p.22-1.23-27).
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708.The presence of UPDF actively engaged in the fightin the side of the attackers is,
the defence submits, highly unlikely. There is ebable evidence of it. Katanga said, in
effect, that the Ugandans were such troublemaketsybu could not rule it out, but he had

{328 Pichou is unaware of UPDF participation in thetlbatself**° P-233 said

not heard of i
that he had heard that the UPC had asked for regrizents to come from Kasenyi and
Bunia; they were blocked and unable to reach Ba§tPd-176 learnt only once he arrived
in Bunia why no UPC reinforcements had been selogoro. He asked for the reason and
the brigade answered him that they were ‘suspeatdtaving set up an alliance with the
PUSIC and Chef Kahwa Panga Mandtth. The defence submits that the ‘blocking’ was the

probable extent of UPDF involvement.

Direction of the attack

709.All descriptions of battles, especially as inters® this one must have been, are
fragmented and partial. The defence accepts anthiulthat the attack was primarily two
pronged, from Kagaba and Medhu and that Lendu goinevhen they appreciated what was
happening. It was not encircled as it has beenesigd by some witnesses. That would have
put those on opposite sides of the circle in the bf fire.D-148 said that Bogoro was not
encircled; ‘when you plan a war, you cannot cutaiffthe routes, you have to leave some
way of retreating because those who carry weaparst be able to get away; so there were
breaches through which one could leaV&?.D-148 said the attackers did not attack from the
Kasenyi road but blockedt*?

710.D-176 [REDACTED{}?***and described the attat®°D 176, led in his evidence, agreed
that there were Lendu from Zumb&°® He said that the positions and patrols were rlot al
present on the day of the attdék’ It started at 5 - 5.30 a.m. and went back andfarttil
around 10 —10.30 when he realised the soldreesiyattashad caught alight and the attackers
were in their midst**® The UPC Commander Germain said they should flekttz civilians
were told and started to emerge from the buildiig.Some witnesses said many Hema

1328 H2-318-p.26-1.12-p.27-1.11 (FRA-p.23-1.8-22, p.23-5).
1329p_219-T-250-p.13 (FRA-p.12-1.13-22).
1330p_233-T-88-p.29 (FRA-p.36-1.14-19).

1331 D2-176-T-255-pp.38-39 (FRA-p.38-1.20-28).
133292-148-T-280-p.24-25 (FRA-p.21-1.11-13).
1333H2-148-T-280-p.24 (FRA-p.21-1.4-5).

1334 D2-176-T-256-p.21-1.11-13 (FRA-p.18-1.24-27).
1335 D2-176-T-256-pp.24-25 (FRA-pp.21-22).

1336 D2-176-T-256-p.9 (FRA-p.5-1.4-8, p.27-1.4-5).
1337 D2-176-T-256-p.8 (FRA-p.7-8).

1338 )2.176-T-255-pp.35-36 (FRA-p.50).
1339D.176-T-255-p.36 (FRA-p.36).
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civilians were involved in the defence of Bogdtd’ Between 78*** and 126%*> UPC soldiers

were killed during the attack.

711.Issues concerning specific charge (killing, rap#age, etc) are addressed under the
relevant charge. As to civilian deaths Katanga #aédl he was not informed about it — that a

soldier will not boast of things that are shamé#.

C- Context following the 24" February attack against Bogoro

Occupation of Bogoro by the Garnison
712.Witness 250 testified that Katanga spent the nifér the Bogoro attack at the
residence of Mathieu Ngudjolo in Zumbe and stayeste for three to four days* It is

submitted that this withess was not credible

713.After the victory, Commanders Oudo and Adibale &ftthey had lost a lot of mé#?
The soldiers from Zumbe went back hoti® Commander Dark stayed to command, with
the mobileGarnison™*’ They remained up until the first brigade of theRZC arrived:*®
The occupation of Bogoro did not stabilise the s&gsituation. It was known that the UPC

occupied Kasenyi, Tchomia and other areas and et at any timé3*°

714 .Katanga says he first passed through Bogoro o8t March 2003 en route to Bunia
and was confronted by Dark for not having beematttack>>°

President?

715 .Katanga returned from Beni with no formal positinrthe FRPE*! as discussed above.

His role of coordinator was just that — a functrather than an office. He said that different
people called him different things — but that hédheo rank or office or title, other than

Commander at Aveba, and the coordinator. He didisetor have the title of Presidétit.

1340 5ee V2-B, Direct participation in hostilities, iaf

1341 D2-176-T-255-p.40-1.12-13 (FRA-p.40-1.8-9).

1342p_323-T-117-p.48 (FRA-p.47).

1343p2-300-T-318-p.35-1.18-23 (FRA-p.3-1.3-13).

1344p_250-T-98-pp.55-56 (FRA-p.57-1.3-13); P-250-T199:35-36 (FRA-pp.35-36).
1345 D2-148-T-279-p.38 (FRA-p.33-1.19-20).

1346 p_219-T-206-p.11-l.1 (FRA-p.10-1.23-24).

1347 D2-148-T-279-p.38 (FRA-p.33-1.22); P-219-T-206-p(ERA-p.10).

1348 N2.148-T-279-p.40 (FRA-p.35-1.19-20).

13499 92-300-T-318-p.37-14-23 (FRA-p.32-1.14-23).
1350H2-300-T-318-p.41-1.14-20 (FRA-p.36-1.4-13).

1351 D2-300-T-317-p.22-1.13-24 (FRA-p.20-1.11-14).

1352 02.300-T-317-p.22-1.20-24, p.27 (FRA-p.22-1.19-2DR-300-T-319-pp.16, 17, 21 (FRA-p.18-23); D2-300-
T-323-p.38 (FRA-p.33); D2-300-T-325-p.54 (FRA-p.47)
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“I never introduced myself as ‘President’ or ev&olonel,” never. [...] at that stage your
Honour, | did not know what my title was. Everyaeéerred to me the way they wanted, but
personally, | knew that | was the co-ordinatgr®

716.The documentary evidence, mainly letters, is ada@delow, in section VI.

717.The prosecution claim Katanga was, at the timeadjdBo, President of the FRPI — but
on the known history of the FRPI the defence submhiat is not so, and there is certainly no
reliable evidence of it being so. An understandallefusion arises in the case between that
use of designation and being ‘President of FRPi.tle 3 March, Kakado lent Katanga his
authority over the Walendu Bindi combatants for firet time. It was only on the"8
February 2004, with the declaration of the indepewe of the FRPI, that Katanga made the
title ‘President of the FRPI' officid®>* In respect of the FRPI, Katanga clearly and fotynal
nominated himself as President in 266%.P-12 and [REDACTED] [P-160] both said they
had not heard Katanga ever refer to himself betioea as President of the FRP1° Before
then he had began to use the name President icotitext of the FRPI after May to some
extent — as on the invitatioi$’ This was after the attempt at a joint FNI/FRPLsture
failed,”*® as discussed below. By the mid 2003, for Adirodd Mbusa, the FRPI was of no
interest. It had fulfilled its function in gettingpe locals to support the APC. Katanga could
have made himself King of it if he had wanted.

718.0n 3rd March, at Tchey, combatants and non comtsatatluding church pastors and
chiefs of localities, arrived for a meeting calleg Kakado**® “| had told you [...] we met
with Kisoro in the presence of the old man KakadoTchey”. Kasaki, Katanga, Cobra,
Kisoro and many others attended.” Katanga saidwais a significant moment and that two
out of three people in the Collectivité will recéll- it had a kind of magical date — 3 3 3.
Kakado stated that ‘today is the day of changeghvhhave been waiting for’.

Your Honour, | had told you that we met with Kisan 3 March 2003 in Tchey and we, on
the 3rd we met with Kisoro in the presence of the man Kakado in Tchey. Cobra was
present. Old man Kasaki told those of us who hahbaevited to Tchey that the time had
come when he preferred that the combatants shatlkilheach other because of titles. Cobra
did not want anyone else to be referred to as ‘@dland so the old man said ‘Okay, Cobra,
you will stay Colonel. Katanga will become the jpdest of the combatants’ and he appointed
someone else major and others captain, and sodsaforth. That is what happened. And

1353 D2-300-T-319-p.17 (FRA-p.19).

1354 D2-300-T-319-p.21 (FRA-p.18) and EVD-D02-000@6tlaration politique d'indépendance de la
présidence du FRPkigned by Katanga.

1355 D2-300-T-319-p.21 (FRA-p.18) and EVD-D02-000Bétlaration politique d'indépendance de la
présidence du FRPkigned by Katanga.

13%6p_12-7-198-p.37-1.5-19 (FRA-p.38-39).

1357 H2-300-T-319-p.21 (FRA-p.23).

1358 H2-300-T-318-pp.54 (FRA-p.47); D2-300-T-319-pp.7t8 (FRA-p.5-9, 13).

1359 D2-300-T-320-p.61-1.11-22 (FRA-p.63); D2-300-T-3B1-1.24-25 (FRA-p.27-1.20-21); D2-300-T-323-
p.14 (FRA-p.13).
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then we came to Bunia. Since this person was amvide man, he used that title ‘president’
and two or three other wise men heard it and thathiat happened®®

719.Kakado, known as PDG, ‘President director-geneappointed Katanga not to a rank
but to a position ‘President of the Combataft$’Bearing in mind the deadly rivalry of the
previous September between Kandro and Cbtfrthis was surely Kakado’s way of placating
Cobra while recognising the stabilising effect oér@ain Katanga. His exhortation to stop
killing one another was surely a reference to theoi problem and to the previous history
with Kandro.

Subsequent attacks against the UPC

Mandro, 4' March 2003

720.0n the 4 March Mandro was attacked. It was a strategictiposithe training centre of
the UPC and an important and large bd8€The Prosecution relies on this attack to establish
a widespread or systematic attack against theanvjjopulation®**

General’s report (EVD-OTP-00285). The testimonefenred to are not referenced. There is

and cite the UN Secretary

no indication as to identity or exact nature osttestimony, nor technique of interview, nor
the identity and qualifications of the MONUC staffor the extent any civilian loss was
accidental. No weight can be attached to it. Katiaseys he did not participate in the Mandro
attack***%and heard about it on the radi8® D-148 himself fought at Mandro and testified
that he did not see Katanga at Mantffd.

721.Witness 250 testified that the FNI and FRPI sokliattacked Mandro togeth&f®
According to his testimony, Ngudjolo and Katangahbparticipated in Mandr5®® He does
not place Yuda at Mandrd’®He further states that the attack took place erthird day after
the Bogoro attack [27 February 2033 when Mandro was attacked a week later. The
witness also testified that the Mandro fight lastieebe or four days’’>when it only lasted a
day. His testimony about the planning of Mandreostradictory. At one point, he testified

1360 H2.300-T-319-p.17 (FRA-p.18-19).

1361 H2-300-T-319-p.17-18, 20-21 (FRA-p.23-1.10-19).

1362H2-300-T-319-pp.16-17 (FRA-p.18).

1363 D2-300-T-322-p.66-1.8-15 (FRA-p.68); see EVD-D022@6/Map annotated by Katanga indicating Bogoro-
Zumbe-Mandro-Bunia.

1364 pEB, para 36.

1365 D2-300-T-318-p.39-1.22-23 (FRA p.34-1.17-18).

1366 D2-300-T-318-p.40-1.1-3 (FRA p.34-1.22-25).

1367 H2.148-T-279-p.25 (FRA-p.22).

1368 p_250-T-99-pp.36-37, 38 (FRA-p.37-38); P-250-TEB7 (FRA-p.55).

1369 p_250-T-103-p.65 (FRA-p.61) (The president of fRP| was present at Mandro, together with his dslar
1870p_250-T-103-pp.63-65 (FRA-p.60-62).

1371 p_250-T-99-pp.37-38 (FRA-p.38).

1372p_250-T-99-p.36 (FRA-p.36).
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that the FNI and FRPI did not fight together inlanped attack after Bogord’> At another

point, he stated that the FRPI planned Mandro amdeselements of the FNI at Bogoro
participated in it as an opportunistic attack. &t gnother moment, he testified that the FNI
planned it and carried it out with the FRP1* Elsewhere in this brief, it is argued that

Witness 250 is inherently unreliable.

722 .With respect to Mandro P-12 and [REDACTED] P-166hbiestified that Katanga had
told them that he led the operations at Mandro.yTied decided to attack Mandro to show
they were not party to the agreement between thmeaHand the Lendt?”® This conversation
allegedly took place at a dinner in the house [REDED]. That conversation is extensively

reviewed elsewhere.

723.In addition, Pichou and Malivo heard that Katangatipipated in Mandro. This is at
least a useful indication of their truthfulnesspugh not in this instance their reliability!
Certainly it demonstrates that they did not comiereethe court to provide solely exculpatory
evidence. Neither of them was there. Nor have #mirrces been identifidd’® Malivo could
not recall the circumstances he had heard abdtft ithe testimony of Malivo on this aspect
was vague. In re-examination, the witness concedeeh asked if Katanga participated in
Mandro, that he did not know if he was th&t&.

Bunia, 8" March 2003

724.0n 6" March the UPC unwisely attacked the UPDF in Buamia Lendu forces lent
support to the UPDF based at Dele. The UPDF wearesad of looting the towti’® The first
investigations into these events by MONUC appedy tm have taken place as from June

2003'*%There has not been any significant investigatida these events by the Prosecutor,

as demonstrated by the record.

725.Two days after the taking of Bunia™ 8varch 2003, Germain Katanga met Mathieu
Ngudjolo for the first timeé>®' He travelled there [CORR: replace by “to Dele”thvBlaise
Koka but as Koka was viewed psrsona non gratdy the UPDF, being APC, the visit was

1373 p_250-T-94-pp.82-84 (FRA-p.86).

1374 p_250-T-98-pp.58-59 (FRA-pp.58-59); P-250-T-9923524 (FRA-pp.22-24); P-250-T-94-pp.83-84 (FRA-
pp.86-87); P-250-T-103-pp.61-62 (FRA-pp.58-60).

137°p_12-T-197-p.25 (FRA-pp.27-28); P-160-T-210-pp7R2-77-78 (FRA-pp.63, 67-68).

1376 92-228-T-250-p.11 (FRA-p.10); T-252-pp.23-24, ERA-pp.25-26, 68); D2-129-T-272-pp.7, 11-14 (FRA-
pp.9-12).

1877 D2-129-T-272-p.41 (FRA-p.36).

1378 2.129-T-272-p.41 (FRA-p.36).

1379 EVD-OTP-00206 Secretary General Special Repoe!/jjar

1380 E\VD-OTP-00206.

1381 D2-300-T-318-p.42-1.14-15 (FRA-p.36-1.26-27).
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short lived and Katanga returned to Avéffa Katanga was not present in Bunia when it fell;
nor was he involved in the attack. D-148 was presgerthe Bunia battle but says Germain
Katanga was not>?

Peace initiatives following the fall of Bunia
726.0n the 18 March, MONUC facilitated the signing of a ceasefagreement. Under this
agreement supervisory jurisdiction over the ceeséfigiven to MONUC 3%

727.Germain Katanga arrived in Bunia for the secondetiom the 21st March®® On the
following morning he met UPDF General Kali Kayihuab Bunia airport, together with the
leaders of other groups. At the proposal of Geniéedil Kayihura, he was taken to sign the
ceasefire agreement, signed by the major protatgonisthe 18.2°% It is on this date that Mr
Katanga heard of the FNI for the first tiri&’

728.In the days which followed, Kinshasa sent the Péicp. Around the end of March or
beginning of April, General Kisempia arrived withFAC battalion. He set the objective of
forming a brigade out of the combatants of Itum the 2° April 2003, the Final Act of the
inter-Congolese dialogue was signed at Sun BiiFrom the 4 to the 14' April 2003, there
was the CPI Conference (Commission de Pacificagionituri)*®® with most of the major
stakeholders. On the™7of April 2003, Joseph Kabila is sworn in as Presidfor the
transitional period. On about 14pril Germain Katanga visited Bunia for the thtithe :*%
One of the outcomes of this major political confee is the establishment of a Special

Interim Assembly>*

Obstacles to the peace process
729.During the course of the CPI, on 3rd dtef April 2003, there was an attack on Drodro,

a significant distance north east of Bunia andalegation was that it had been attacked by

1382H2-300-T-318-pp.40-42 (FRA-pp.35-36).

1383D2-148-T-279-p.25 (FRA-p.22); see also P-219-T-p84 (FRA-p.23).

1384 EVD-D03-00044Accord de Cessation des hostilités en |th8 March 2003, Article 111 (3).

1385 H2-300-T-318-p.48 (FRA-p.42).

1386 E\VD-D03-00044Accord de Cessation des hostilités en |tu8 March 2003, p. 4.

1387 D2-300-T-318-p.50 (FRA-p.43).

1388 EVD-OTP-281, Texte de I'accord de Sun City, sitgé9 Avril en Afrique du Sud- Accord politique pda
gestion consensuelle de la transition.

1389 See video DRC00127065, reviewed in EVD-OTP-00130B statement, paras 228sec

1390 H2.300-T-318-p.53 (FRA-p.46).

3% See EVD-OTP-0024Bfapport sur la situation Générale en lturi PréserR@r L'Organe Exécutif
Intérimaire a I'’Assemblée Spéciale Intérimaire teiti lors de sa 5™°session, Préambyl&lovember 2003, at
p. 0219.
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Lendu®**? In the period following the CPI, between April aNdvember 2003, problems of

instability and insecurity continued to plague iltir>

FRPI/FNI joint Etat Major
730.The history and position of the FNI was referre@xtensively in the evidendé>*

731 .Katanga first heard of the FNI on the 22 Mal€hP-12, who was intimately concerned
with the FIPI discussions and the events in Bumilarch, when the UPC was driven out and

the Lendu and Ngiti came together, testified that:

the FRPI did not know the FNI. The FRPI had conte @ontact with the FNI only during the
Ituri Pacification Commission meetings. At that merhin time the political groups that had
been created in Kampala had to return in ordeigio the Cessation of Hostilities Agreement
and, at that moment in time, they understood tinetet was a party in existence, the FNI. This
must have been around the end of March becausenthmission had started its work on 18
March 2003, and around that period, we could say tihey met. | remember that General
Kale Kayihura Bande, well, he was far more conagnmigh military matters. He brought the
military leaders together so that they could reactagreement, and each military leader was
to speak on the radio. At that moment in time Celdvgudjolo spoke. He introduced himself
and he said]l am the commander of the FRPHe did not say that he had come on behalf of
the FNI. He said that he represented the F&PI.

732.In April, with the influence of General Kisempiaget FNI-FRPI attempted to merge and
establish a joint organisatiéfi’ Until then the FNI had been a wholly political neovent
with no armed wing®*® There was a meeting at the MUSAFIRI hotel. Gernikatanga was
present but Mathieu Ngudjolo was ndt The coordination of the two groups was
established and dgtat-Major formed, at least in theory. The FRPI was giveeraldance of

a structure, hitherto lacking, as the military wioigthe FNI.Maitre Kiza was appointe@hef
d’Etat-Major. Germain Katanga was appointed Adjd@itef d’Etat-Major**®°

733.0n the & May 2003, theUPDF officially withdrew from Bunia. Chaos descended.
According to Thomas Lubanga, in a Press conferemdbe later half of May 2003, the
‘destructeurs'were Lendu and disguised police coming from Kissti&* According to P-

30, while Lendu were killing Hema, the UPC wentaféveryone, including the Heri&?

1392p_30-T-183-p.32-1.19-25 (FRA-p.30-1.12-19).

1393 5ee EVD-OTP-0024BApport sur la situation Générale en Ituri/Préandspl 0219.

1394 See, for instance, D2-236-T-244WT-p.7-1.15-25 (FRA-1.25-t0-p.7-1.6); D2-228-T-249-pp.59-60, 62-64
(FRA-pp.54-55 ; 57-59); D2-350-T-253-p.40 (FRA-PAB-12-T-194-pp 47, 48, 57-58 (FRA-p.48, 49, 53-60
139 D2-300-T-316-p.53-1.1-7 (FRA-p.46-1.21-28); seem@P-12-T-198-p.30-1.5-10, 19-20 (FRA-p.31-1.5-19;
20).

139°p_12.T-195-p.17 (FRA-p.17); see also p.26-1.2-83.18-19 (FRA-p.27-1.12-15,, p.46-1.27-28).

1397 D2-228-T-249-p.60-62 (FRA-p.55-57); D2-350-T-25348-44 (FRA-p.46); D2-300-T-318-pp.54-
55 (FRA-p.45-46); D2-300-T-319-pp.6-8 (FRA-pp.6-9).

1398 p_12.T-194-p. 53 (FRA-p.54); D2-236-T-244-p.8 (FRA).

139H2-300-T-319-p.5-6 (FRA-p.6-7).

1900 H3.707-T-328-pp.40-41 (FRA-p.34-35); D2-300-T-319.6-8 (FRA-p.7-9).

1901 See video DRC-00120-293, scene 5 — referred B/iR-OTP-00128/P-30's statement/para.109.

1402 EVD-OTP-00128/P-30's statement, Annex 3, para.4.
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According to MONUC, on 11 and 12 May 2003, two mifts landed from Kigali carrying
arms and with Lubanga and Bosé®® Germain Katanga participated in defending agatmest
attack by the UPE***When the refugees left Bunia, many fled to WaleBihdi and Aveba.

Among them were very many Hema and Katanga, intrglysa figure of authority, ordered
that they be assisted and not kill&§>

A. It is true that in our community there are peowho have very bad memories of the Hemas.
That is true. And so to prevent similar things froappening in an area where we had started
becoming civilised; you had to prohibit such acd®. imagine someone fleeing from Bunia
right to Aveba. This is more than 70 kilometresyutyblonour. If you kill him again where he
came and took refuge that would be inhuman and @wemoral. That is why we could not
accept that. We could not allow even a single Hemntze killed who was under our contfof°

734.0n the 31 May 2003,Tchomia was attacked between 5 a.m. and 13*00There is no
reliable evidence that the Ngiti or Katanga wereolmed % P-12 attributes this attack to
Lendu element&’®® The Prosecution relies on this attack as evidesfcavidespread or
systematic attack*'° Since this attack did not include Germain Katangais group, and
occurred several months after the Bogoro attackamnot be viewed as part of the same
attack as Bogoro. For reasons stated above, irosdtt EVD-OTP-00285 cannot be relied

upon given the nature of its compilatidft*

735.0n 30" May 2003, the UN Security Council authorised tlepldyment of arinterim
Emergency Multinational Force (IEMF) in Bunia, until the ¥ of September 20082 On
the 19 June 2003, a meeting was convened betwed&kMF, MONUC and the FRPI, where
Germain Katanga was present as Commander-in-chigfeoFRPI. The document cited by
the Prosecutor recording the meeting as being dda&®*'® must be a mistake due to the fact
that the IEMF was only authorised on the 30 N4§.0n the §' June 2003, the European
Union Council, by decision 2003/432/CSFP, authati@peration Artemis**®

736.In May, Maitre Kiza, Chef d’Etat-major of the FRRMas killed in the fighting. Germain
Katanga subsequently was made Chef d’Etat-majtreoFRPI.

1403 EVD-OTP-00206/MONUC Special Report/para.29.

1904 D2.300-T-316-p.22-1.13 (FRA-p.19-1.26).

1405 H2-300-T-319-pp.21-22 (FRA-pp.24-25).

1406 H2-300-T-319-p.22 (FRA-pp.24-25).

1907 p_12-T-196-p.29-1.1-24 (FRA-p.23-1.27-t0-p.24-)21

1908 See EVD-OTP-285, paras 84-87; P12-T-196-FRA-p.2&-18.

1409p12.T-196-FRA-p.26-1.28, p.27-1.1; P-12-T-204-p(ERA-p.13).

1419pER paragraph 36.

1411 pEB, para. 36; Report, paras 84-87.

1412 EvD-OTP-00213/UN Security Council Resolution 142803), 30 May 2003.

1413 EVD-D02-00236/MONUC Bunia Sitrep, 20 June 2003,ntitns a meeting with the IEMF, MONUC,
Katanga and Pichou on the 19 May 2003.

1414 This is evidenced by reference in the documenthéo date of 1 September which is mentioned in the
Security Council Resolution. It is further evidedd®y the fact that the document itself is datedd:®e 2003.
1415D2-300-T-319-p.47-1.18-19 (FRA-p.52-1.23-24).
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737.0n the 11 June 2003Kasenyi, a PUSIC stronghold, was attacked. The prosecution
again refers to the UN Secretary General’s speejairt (EVD-OTP-00285)*'° For the same
reasons previously advanced, it is submitted thaveight can be attached to it.

738.Katanga went to Kinshasa for the first time in Asigi2003 for meetings of the
CCGA.*" From this time, when a helicopter was availablatdfiga attended the meetings

of the CCGA in Bunia once or twice a month.

739.Katanga met P-12 for the first time in Kinshas&imust 2003:*® P-12 handed him his
phone and a person introduced himself as [REDACTEB¢ told Katanga he was
[REDACTED] on his way back from Kinshasa. Katangmead, but because the itinerary to
go via Entebbe changed, Katanga got off the plaBiaia’**® On a later occasion in Bunia,
while the CCGA met, Katanga agreed to meet withDRETED] [P-12] and as a result a
number of visits were made by Katanga to Ugandeluding meetings with President

Museveni.

740.0n 8" February 2004, Katanga issued a declaration ammyithe formal separation of
the FRPI from the FNI. In fact, since at least Man the retaking of Bunia by the UPC the
two groups had effectively parted. This declaratienounced the violence and massacres and
supported the resolutions of the Commission of fieation. It further stated as one of the
reasons for the rupture the circulation of falsenours tarnishing the reputation of the
FRP|1°

741.In June 2004, the demobilisation site became dpealt in Aveba. It ran until

November 2004 and Germain Katanga fully cooperaf#dthe process.

742.0n 11 December 2004, age 26, Germain Katanga waiatedBrigadier Généralby
President Kabild*?*

743.0n the 28 February 2005, radio OKAPI reported the murde® 8angladeshi ‘casques
bleus’ in Kafe, to the North East of Bunia, farfraValendu Bindi and never associated with

the accused in any wa$?? The killings were the reason given for the inigiatest of the Mr

141°pEB para 36; Report, para.89.

1417 D2-300-T-319-p.25 (FRA-p.27).

1418 H2-300-T-319-p.25 (FRA-p.27).

141952.300-T-319-p.32 (FRA-pp.34-35).

1420 £vD-D02-00046/Déclaration politique d'indépendadeda présidence du FRPI, signed by Katanga, dated
February 2004.

1421 EVD-OTP-00242/Décret n° 04/094 du 11 Déc. 2004tgmirnomination dans la catégorie des officiers
généraux des Forces armées de la République Déimoerau Congo, 11 December 2004.

1422 1CC-01/04-01/07-891-Conf-Exp and its public versitCC-01/04-01/07-949; T-65-pp.112-113 (FRA-

pp.103-104).
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Katanga-*?® Katanga was in Kinshasa. There has been no rdalsopasis advanced for that
allegation and it has not been pursued. Ofi B6bruary 2005, Katanga was arrested by
DEMIAP and confined to hotel premises. Until higial in The Hague he had had no
contact with his wife since leaving lturi. His lagrg were never given access to dossier

On 9" March 2005 he was taken to prison. Off March 2005, a warrant was issued for the
arrest of the accusétf*

744 An international warrant of arrest was issued 8higly 2007 and an official request for

his arrest and surrender was filed by the Regismas" July 2007-4%°

V- LEGAL AND FACTUAL SUBMISSIONS ON THE ALLEGED
CRIMES

V1- THE CONTEXT

A- Facts Relevant to Article 8 Chapeau Elements — @ Crime

The nature of the conflict

745.1t is not disputed that the Bogoro attack took platthe context of an armed conflict.
The more contentious issue is the nature of thaflicbas international or non-international.
The Pre-Trial Chamber held that the attack tookehaithin the context of an international

armed conflict and confirmed the charges on thgsha

746.The prosecution has failed to prove an internatiamaed conflict. This may have more
to do with failures in the prosecution investigasdhan a reflection of the reality. There may
well be evidence to demonstrate one, but that ecelés not before the Chamber and in terms

of article 74 (2) of the Statute, the Chamber isstined to rule on the evidence before it.

747 .There is evidence of foreign interventitii® Uganda has violated the sovereignty of the
DRC, by occupying its territory. It also involvetself in extensive armed conflict prior to
Bogoro in a manner that caused untold sufferinghto Ngiti and other communities. The

Ngiti militia developed as a result of the needigdend their territory from foreign attack by

1423 7.65-pp.112-113 (FRA-pp.103-104).

1424 EVD-OTP-00227.

1425 1CC-01/04-01/07-1tENG, WARRANT OF ARREST FOR GERMI KATANGA, dated 2 July 2007;
ICC-01/04-01/07-6-tENG, REQUEST TO THE DEMOCRATICERUBLIC OF THE CONGO FOR THE
ARREST AND SURRENDER OF GERMAIN KATANGA, dated 6ly12007.

1926 See generally EVD-OTP-00206, pp.12-14.
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the UPDF. In the meantime, on the 6 January 2068 UPC reportedly formed an alliance
with RCD-Goma supported by Rwanda, while Rwandgkeg it arms. In the meantime, the
DRC through RCD-K/ML planned and coordinated theg&o attack. However, the

prosecution has produced no evidence to show lieatyPC was actually under the overall

control of Rwanda at the time of the Bogoro attack.

748.In Tadic, the Appeals Chamber held that a state may exethis required degree of
control when it has a role in organizing, coordinating or plannitige military actions of the
military group, in addition to financing, trainingnd equipping or providing operational
support to that group™?’ In Rajic, an international armed conflict was held to ekistween
the Bosnian Croats and the Bosnian government ernethitory of the latter because of the
degree of control which Croatia exercised over Busnian Croat$**® In that case, in
addition to providing the Bosnian Croats with thedkof assistance which the United States
provided Contras in the Nicaragua case, Croateried its own armed forces into the conflict
on the territory of Bosnia and exercised a highréegf control over both the military and

political institutions of the Bosnian Croats.

749.1t is possible to have more than one armed condigetrating within the same territory
simultaneously. Thus, in tHgicaraguacase the International Court of Justice held thate
was taking place at the same time both an intemaliarmed conflict between the United
States and Nicaragua and a conflict of a non-iatéwnal character between the rebel group
the Contrasand the government of Nicaragtfd’ It ruled that the former conflict was subject
to the rules applicable in international armed totsf and that the latter conflict was subject
to the rules applicable in conflicts of a non-inefonal character. This was despite the
existence of military training and support of ientrasby the United States. This principle
of the possibility of the simultaneous existenceaaof international and non-international
armed conflict within the territory of a state hasen confirmed in the cases Bédic"**
before the ICTY and also in the casd_abangad*** before the ICC.

750.Uganda’s occupation of lturi created an internaloarmed conflict with the DRC.
However, the prosecution has not conclusively distadd that Bogoro was part of the

international armed conflict between Uganda andXR€; nor has it established conclusively

1427 prosecutor v. Tadi IT-94-1, Appeal Judgment, para 139.

1428 prosecutor v Ivica Rajic (a/k/a Viktor AndridReview of the Indictment Pursuant to Rule 61 ef Rules of
Procedure and Evidence, ICTY Trial Chamber, pada. 2

1429 case Concerning Military and Paramilitary Activiién and against Nicaragua, Nicaragua v Sdgment
of the 27 June 1986, ICJ Reports 1986, petigec.para. 219.

1430 Tadic, Interlocutory Appeal Decision, paras 72-77.

14311 ubangaJudgment, 14 March 2012, para 450.
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that it was part of a confrontation between the D&@ Rwanda. It has therefore failed to

prove the existence of an international armed adrftir the purposes of the charges.

The consequence of a finding that the conflict aboro was non international

751.In the Lubangacase, the consequence of its finding that ther® avaon international
armed conflict was that after applying regulatidh &f the Regulations of the Court to
reclassify the legal characterization of the fattig, accused was convicted of the offence of
using child soldiers in terms of article 8(2)(eiv¥or offences committed between September
and 2 June 2003 rather than in terms of articlg(BY&xvi) of the Statute, as confirmed by
the Pre-Trial Chamber.

752.The Defence submits that while the Chamber hapdiaer to legally define the conflict
and therefore change its legal characterizatiom fileat which the Pre-Trial Chamber adopted
to accord with the crimes or the conduct of theuaed, it does not have the power to change
the legal characterization of the charges in theeabe of an earlier amendment of the
charges. In the alternative, if such power existsjay not be exercised without significant
and proper notice to the accused prior to the addslee defence case.

753.The accused is entitled to absolute clarity on ¢tharges against him before the
commencement of the trial under article 67(1)(a)hef Statute. Regulation 55 does not alter
this in any way because it does not address thie issamendment of the charges at all (the
word is not used), but merely the reclassificatidrthe applicable law to the factual matrix.
To this extent, it is submitted that the approathhe Lubangatrial Chamber in basing a
conviction for a different offence under a differgrovision on its reclassification of the

conflict is incorrect.

754 .1n so far as regulation 55 is held to be a provisiathorizing amendment of the charges
or conviction for offences other than those spediin the charges, it is submitted that this is
inconsistent with article 67(1) of the Statute.

Does reqgulation 55 authorize the Chamber to corierabffences not charged?

755.1t is submitted that the charges may not be altatethis stage, Regulation 55 is, as
confirmed in Regulation 1, subject to the StatAticle 67(1) provides that the accused shall
be informed promptly and in detail of the natura)ge and content of the charge. This is not
stated to be limited to the facts and therefordéuohes the legal nature of the charge. This is
confirmed by regulation 52(b), which states that tharges must provide a ‘sufficient legal

and factual basis’.
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756.In terms of regulation 55, the Chamber may alterlégal characterization of the facts
and is not bound by the decision of the Pre-Triadu@ber in this respect. This makes perfect
sense since there is a continuing duty on the ¢ouwpply the law correctly. Article 74(2) of
the Statute provides that the Chamber in its datignay not exceed the facts and
circumstances described in the charges and any dsans thereto. Again, this is self-
evident since the accused must have notice ofdh®lete factual framework of the charges
against him in order to meet those charges. Whik inferentially allows the Chamber to
address the law in a manner in which may not haen liscussed previously in the charges
or by the Pre-trial Chamber, it cannot, it is suibeci, imply that the Chamber may
unilaterally amend the charges upon which a coioricis based. The legal elements are as
important to the charge as the factual basis gimeéacts are intertwined with the legal nature
of the charges. As stated by the Appeals Chamblise, term ‘facts’ refers to the factual
allegations which support each of the legal elesyehthe crime charged’. This is supported
by the fact that the Prosecutor is given the optmamend the charges both during the Pre-
trial hearing as well as once the charges have beefrmed and before the commencement
of the trial.

If the Chamber can go beyond or alter the chargttseedime of judgment, should regulation
55 apply in the circumstances of this case?

757.Addressing the defence’s alternative submissiogulegion 55 requires respect for the
right to adequate time and facilities under art&f¢1)(b) and the right to call withesses under
the same conditions under article 67(1(e). Thagesiwould be violated if the provision were
to be applied to convict the accused on a diffelegal basis after the close of the defence
case and without any application to amend the @saeghanating from the Prosecutor.

758.If it was the intention of the Prosecutor to argueclassification of the applicable legal
position, it had the option to request the amendroéthe charges to read in the alternative:

that is to say that the accused is charged unteleaB(2)(b) or in the alternative under article

8(2)(e).

759.Apart from the absolute nature of the right to @opotice of the scope of the charges,
prejudice will also result from the somewhat diffgr definitions of the crimes in the
Elements of Crimes, and indeed, from the applicatd different rules, where relevant, of

international humanitarian law that are broadesdope.

760.Therefore, it is submitted that the conflict maylégally redefined, but the charges must
remain as they are and cannot now be altered toréauith the Chamber’s legal findings.
That would be inconsistent with the right to a taial.
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B- Facts Relevant to Article 7 Chapeau Elements —rtne against Humanity

Introduction
761 .Katanga is charged with crimes against humanitgyamt to Articles 7(I)(a) (murder),

and 7()(g) (sexual slavery; rape).

762.Pursuant to article 7(1), “crime against humanitygans “any of the following acts
when committed as part of a widespread or systenadtack directed against any civilian
population, with knowledge of the attack.” The dwfe submits that the prosecution failed to

meet these threshold requirements.

763.The findings of the Pre-Trial Chamber that thereensibstantial grounds to believe that
the offences committed at Bogoro were part of aegflead or systematic attack were partly
based on proposed testimony which has not beergbtrdefore this Chamber. The evidence
heard does not meet the required standard of ffooafimes against humanity.

Attack Directed Against a Civilian Population

Legal principles

764.This should be distinguished from the war crimethwishich Katanga is also charged
and which is addressed elsewhere, of intentionditgcting attacks against the civilian
population as such or against individual civiliam# taking direct part in hostilities. While

certain words like ‘directing’, ‘attacks’ and ‘clian population’ are common to both crimes,
they are based upon different sources with distimstorical development. War crimes are
based upon humanitarian law derived from state tijgeadn the form of the Geneva

Conventions and their additional protocols togethi¢h the laws and customs of war. Crimes
against humanity on the other hand are based uptewactice flowing from the Charter and
Judgment of Nuremberg, and are understood to asldhes conduct which shocks the
conscience of mankind regardless of whether coradhitt time of peace or war.

765.Pursuant to Article 7(2)(a), an “Attack directecamgt any civilian population” means
“a course of conduct involving the multiple comnmss of acts referred to in paragraph 1
against any civilian population, pursuant to orfumtherance of a State or organizational

policy to commit such attack”.

766.The defence does not dispute that, on 24 Febri$,2n attack was launched by APC
soldiers together with Ngiti fighters, which wasned subsequently by Lendu fighters. The
defence further does not dispute that a significamhber of civilians were unfortunately

killed in the course of this attack.
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767.The prosecution submits that ‘a single murder @ingle rape committed during the
attack on Bogoro is sufficient to constitute a @iagainst humanity if it is committed not
randomly, but within the context of a widespreadsgstematic attack on civilians’. It cites

Tadicin support of this proposition.

768.Care should be taken in applying ICTY jurisprudetéhis issue since crimes against
humanity were not as clearly defined as they arthénRome Statute. It is clear from the
Elements of Crimes that one criminal act could @tute a crime against humanity. However,
the attack itself must not only be widespread @teyatic but also part a course of conduct
involving a multiple commission of offences listeshder article 7: the attack, which is
directed against a civilian population. So eveth# accused only commits one offence it
must be demonstrated that it formed part of a @wifsconduct involving many offences

having the necessary quality to be classified msas against humanity.

769.Furthermore, it is not sufficient that the act vwathin the context of’ a widespread or
systematic attack. It must be ‘part of' it pursuémtarticle 7(1). The question is therefore
more than whether the act was committed randonflyhd act is distinct from the attack

directed against the civilian population then ihat part of it for the purposes of the Statute.

770.In addition, the attack must be directed againstdivilian population, which implies
according to the definition that it is launched quant to a state or organizational policy. As
described in the introduction to article 7 ‘it isderstood that “policy to commit such attack”
requires that the state or organization activebnpste or encourage such an attack against the

civilian population.

771.In the light of the fact that the offending condoutist be part of the same widespread or
systematic attack, it must be proved that there avagate or organizational policy actively
encouraging the commission of offences againstiviban population of Ituri and that the
Bogoro attack and the offending act were done nsymnce of the same plan or policy which

led to the widespread or systematic attack.

Application to the evidence: preliminary remarks

772.The defence disputes that the attack was in faec@id against the civilians. On the
contrary, the defence submits that on the evidéneeattack was directed against the UPC
base present in Bogoro. So if there was a widedpreaystematic attack against civilians in
another attack or attacks within Ituri, which hageb planned or formed part of a state or
organisational policy, it has not been demonstréttatithe Bogoro attack did form part of the

execution of that policy.
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773.As to the Bogoro attack itself, there has beenendd, referred to by the prosecution
and victims legal representatives of the killingcofilians, searches and their capture during
and in the aftermath of the attack. However, thee not been the appropriate evidence to
establish that these excesses, while horrific, vibeeresult of an organisational policy as
opposed to the unlawful acts of individuals. NeifHeas the link been established between
these excesses and excesses in other attacke iwitim any organisational policy on an lIturi
wide scale. The prosecution has not even provddhleaorganisers of other attacks were the
same state or organisational structure as the dimehwonducted the Bogoro attack.

Organisational policy: the designers of the ati@a#t their principle aim
The defence notes that the assertion by the prtsedn its opening statement that it proved

that there was an expressed intention to wipe oatase Bogoro has simply not materialised.
As stated and expanded elsewhere in this btféthe defence submits that the plan to attack
Bogoro was formulated by EMOI, an initiative of Isimsa, and the RCD-K/ML, both based
in Beni** This plan to recapture Bogoro was based on aamjliand strategic priority to

recover the territory from the UPC and neutraltseniilitary camp there, rather than on any
intention to attack civilians. Thus, it was intedd® chase out the UPC soldiers who were
blocking the road to Bunia and provided a secuptgblem for the Ngiti and Lendu

populations in the regiot{3*

Organisational policy: perceptions about the situmtegarding civilians

774.There was a general perception that the civiliatslaft Bogoro given that it had turned
into a war zone and that attacks had already oedufrere, as was confirmed by Iribi, the
then intelligence officer of the RCD-K/M*3® According to Iribi, this perception was shared
even by the intelligence services of the RCD-K/Mlhese services had difficulties cross-
checking whether there were remaining civiliansBimgoro because they had difficulties
accessing sources of information other than thrabghdisplaced persons in North Kivu and

the radio***®

1432 5ee section VI on common plan.

1433 D2-228-T-249-pp.65-66 (FRA-p.60-61); T-250-p.10RE=p.9); T-252-p.49 (FRA-p.54); D2-300-T-325-
p.18 (FRA-p.16), 20-22 (FRA-pp.17-19).

1434 D2-228-T-249-pp.66-67 (FRA-p.61); T-252-p.27 (FRA9). See also: D2-350-T-253-pp.41-43 (FRA-
pp.44-46); D2-350-T-254-pp.7-14, 26-29 (FRA-pp&-22-25); D2-148-T-279-pp.18, 36 (FRA-pp.16, 3p);
280-pp.19-21, 60-61 (FRA-pp.16-18); D2-148-T-2814ip22 (FRA-pp.17-18).

(FRA-pp.17-18), 35 (FRA-p.30).

1435DH2.228-T-252-p.55 (FRA-pp.60-61).

1436 D2-228-T-252-p.55 (FRA-p.61).
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775 .Katanga testified that the intelligence system watsworking due to the impossibility
to go from Kagaba to Lakpa through Bogoro to previiatelligenceé**’ He stated that it was
impossible to know what was at Bogoro and whethelians were still present there in
February 2003*% This is why a reconnaissance mission was orgatigedPC Major Blaise
Koka on 10 February 2003 to Bogoro to test thengtie of the enemy forces. There was no
other way of finding out**° During that mission in which Katanga participatéfeey did not
observe a civilian presence because they were gusaek without gaining control of the
town*° This is corroborated by some witnesses from Bagprest specifically witnesses
166 and 159, who speak about previous attacksbifsire the main attack of 24 February
2003. The attackers in these previous attacks puesked back and did not focus on civilians

but only on the UPC elements in the camp. Theyndidead to any civilian casualtié¥?*

776.This is also confirmed by witness D-148 who paptited in previous attacks on Bogoro
and stated that during the last previous attacietheere no civilians left at the point of entry
into Bogoro coming from Lakp4*? Also, when Ndjabu gave an interview Radio France
Internationale(“"RFI”) about the Bogoro victory one or two daysléwing the attack, he had

received no information about civilian casualti&s.

777.The perception that the civilians had left Bogasshared by a number of prosecution
witnesses. Prosecution witness 250 stated thdwetig] weren’t any civilians in Bogoro. It was
impossible. They had left*** Later on in his testimony, he made similar submiss “At
that time an old person could not have had thexgtheto Bogoro. It was the rebels who were
there.” He also said: “Those who were living in Bog were soldiers. | did not know their
origin. | know that there were Hemas, there wereneWgandans, and even Rwandans

amongst the population that was living thef&®,

778.Witness 280 stated that although they started Bipdicivilians, “[u]sually when we
started we didn't know that there were civiliansgduse sometimes we would go into houses
and we would find civilians, and the civilians wdube armed, and that is why we would

enter the houses and Kill the civilians, and aftet, we attacked the military camp.” He later

1437 D2-300-T-317-p.59 (FRA-pp.51-52).

1438 D2-300-T-318-pp.1-2 (FRA-p.2).

1439 92-300-T-317-pp.59-60 (FRA-pp.51-52).

1440 H2-300-T-318-p.2 (FRA-p.2).

1441 p_166-T-226-pp.5-7, 9 (FRA-pp.5-7); EVD-OTP-00202ted 17-19 février 2007 (Déclaration de témoin
Mugenyi Bahemuka Tibamwenda Samuel). Under Seah. fi8; P-159-T-120-p.71 (FRA-p.70); P-159-T-122-
pp.17-19 (FRA-pp.16-19).

14422.148-T-280-p.62 (FRA-p.55).

1443D2.236-T-243-pp.29-31 (FRA-pp.25-27); T-247-p.RA-p.75); T-251-p.48 (FRA-p.52).

1444 p_250-T-94-p.19 (FRA-p.19).

1445 p_250-T-98-p.33 (FRA-p.34).
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repeated that they killed civilians, but that tlidign’t know that there were civilians. In fact,
the families had weapons at home. Even if the pergas a civilian, they had weapons at

home” 1446

779.Elsewhere, the defence argues that these witn@s=esin fact not present at Bogoro.
However, their testimony about the absence of iand indicates that this was a shared

perception.

Organisational policy: instructions relating toitans

780.Apart from the perception about civilians havinff Bogoro, the Chamber also heard
evidence of specific instructions from the orgarssef the attack not to target civilians. To
ensure that the attackers would not go beyond bifective set, namely to dislodge the UPC
Camp at Bogoro, formal instructions were given tookill civilians.***’ Iribi testified that he
met with people from the general staff of EMOI whiere saying that the weapons were not
distributed for the purpose of killing civilians Bogoro'**® Katanga testified that also the
APC provided rules of conduct for the protectioncofilians because the main goal was to

protect civilians and their propert§*°

Organisational policy: strateqy employed on theugoh

781.Contrary to the Pre-Trial Chamber’s preliminarydiing that, in the early morning of 24
February 2003, FRPI and FNI combatants “encirclegyddo village from all the roads
leading to it"**° witness D-148 testified that Bogoro was not eneitcbut that there were
breaches through which one could leave, and thleatciyilians lived in peripheral areas of
Bogoro*** According to D-148, when planning a war, one caroub off all routes, for you

have to leave some way of retreat for those whioy caeapons:*>2

Organisational policy: prosecution evidence

782.The above evidence is sufficient to raise a redasendoubt as to a state plan or
organisational policy with respect to attacking ti@lian population. The prosecution has
failed to produce any concrete evidence that wauldermine the defence evidence and
establish such a plan or policy to attack the i@mipopulation. The evidence produced relates
to instances during the attack and would requiferamces to be drawn, but the evidence fails

1446 p_180-T-156-p.40-1.13-17(FRA-p.39-1.15-19); P-ZBA57-p.19-1.7-9 (FRA-p.19-1.14-17).
1947 D2.228-T-252-pp.56-57 (FRA-p.63).

1448 2_228-T-252-p.57 (FRA-p.63).

1449 H2.300-T-325-pp.15-16 (FRA-p.14).

1450 Confirmation Decision, para. 403.

1951 D2.148-T-280-pp.24-25 (FRA-p.21).

1952 D2-148-T-280-p.24 (FRA-p.21).
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to reach the level of necessary inference suchtlleaChamber could reasonably be sure of

the existence of an organisational policy to att&ekcivilian population.

783.Reference was made by P-219 and P-28 to songs.rdiegoto their testimony, the
lyrics of these songs included insults and madereetce to catching a Hema or the enemy
and killing him**® Elsewhere in this brief, it is argued that thesmesses are so lacking in
credibility that their evidence should be accoradedweight. To the extent that songs were
sung about the enemy, this is not prohibited bgrimtional humanitarian law and does not
necessarily imply that the assailants directed #@gack against a civilian population. Armies
generally and throughout history, have patriotiefogjatory, even violent lyrics to boost
morale!*** While confirming that there was a lot of shoutihgough cow horns and singing
coming from a big group of attackers including kkans, P-176 testified that “[w]e knew all

this was designed to intimidate us and this wast wiaa often done***°

Organisational policy: potential explanations fomilan deaths

784.The prosecution evidence (subject to issues ofiluititg) does provide a picture of
civilians being targeted at the attack. In ordemike an inference of a state or organisational
policy, there would have to be no other reasonekjganation for the events. Witnesses have
placed numbers on those killed but the circumstapt¢heir deaths remains, on the evidence,
largely unexplained in most cases. The proportiothase killed as a result of unruly actions
as opposed to incidental killings is not clearlyabished, perhaps partially because of the
failure to investigate, diligently and properlyetscene of the crimes (dealt with elsewhere).
With regard to the unruly actions it is not estsitdid that these were supported by the high

command on the ground.

(i) Incidental losses

785.Naturally, there must have been collateral damagenghe nature of the weapons used
and the location of civilians in the line of fir€his is confirmed by the testimony of D-148
who conceded that some civilians may have beeedkly stray bullets outside the caffifs.

The witness did not leave the camp, and so coul@dtherwise confirm if these civilians were

1953 SeeP-219-T-205-p.38-1.8-11(FRA-p.37-1.25-28); P-28T7-pp.56 (FRA-p.49).

154 See for example, La Marseillaise, which refers to “Feane soldiers” coming to “Cut the throats” of the
sons and consorts of the fatherland; to the enesvgy ‘dlorde of slaves of traitors and conspiratdtiabs”; to
supporting “Our avenging arms”; and the calling “@oms citizens, Form your battalions, march, mateh,
impure blood Water our furrows.”

1955D2-176-T-255-p.35 (FRA-p.35).

1956 D2-148-T-280-pp.31-32 (FRA-p.27).
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deliberately killed, and did not see them beindekif**’

had been killed*°®

He realised only later that civilians

786.Furthermore, many of the civilians were in fact adnThe evidence mainly refers to
victims in the Bogoro Institute, which was parttbé UPC Camp. The attackers could easily
have confused them with UPC soldiers or armed &sesc D-148 testified that he saw that
civilians had been killed at the Bogoro Instituibeit that there was a mixture of people at
Bogoro, the majority of whom was arm&ad® According to P-287, there were UPC child
soldiers, as well as female UPC soldiéf8.It is then understandable that the attackers could

not always distinguish unarmed civilians from arncecthbatants.

(i) Unruly and uncontrollable elements

787 .Apart from the incidental loss of life, the evidend believed, indicates definite unruly
and evil actions against elements of the civiliampyation. These could be explained by
uncontrollable elements or the presence of elenfemts other groups at the scene who were

not incorporated in the line of command of thos@Wwhd designed the attack on Bogoro.

788.1t is plain that given the conditions at the tirhere may not have been a high degree of
organisation within the militia and even the APCh@se presence in Beni was the result of

having been ousted from Bunia).

789.Katanga conceded that there were uncontrollabl@exiés among the combatants who
also threatened Hema refugees who had fled Bunemnwe UPC took over in August 2002.
Such refugees were threatened as they passed lthikaggba, Medu or Olongb&* Even at
Aveba, some elements among the combatants or AR@sowould threaten Hema refugees
passing through or taking shelté? Whenever Katanga observed such behaviour in ki ar
of command in Aveba, he would intervene. In suthasions he would remind them that their
ideology is to allow the civilian population to éivfreely in peac&’®® Katanga also testified
that they had certain reservations about providingnunition to combatants who did not
behave properly to the civilian population. Thererav cases where combatants did not
deserve to have ammunition and did not deserveetertrusted with a particular type of

missiont4%4

1957 D2-148-T-280-pp.31-32 (FRA-pp.27-28).
1958 )2.148-T-280-p.32 (FRA-p.28).

1959 D2.148-T-279-pp.21-22 (FRA-p.19).

1960 p_287-T-130-p.37 (FRA-p.37).

1961 D2.300-T-325-p.16 (FRA-pp.14-15).
1962H2.300-T-325-p.16 (FRA-p.15).

1463 H2.300-T-325-p.16 (FRA-p.15).

1464 D2-300-T-325-p.18 (FRA-p.16).
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790.0n this issue, Katanga stated that:

sometimes instinct takes the forefront, if you wilhd sometimes the soldiers are chased out,
but rather than actually running away, they go itite homes of civilians and they might
shoot soldiers who are patrolling, who are checKorgsecurity reasons. They would shoot
each other and that’'s what changed the situat®osvhen someone saw their brother fall, a
second and third fall as well, he either firedamriched a rocket at the houseor sometimes
they just did whatever they liketf®

(iii) Individuals outside the line of command

791.Some of the civilians in the Bogoro Institute wéiked with bullets, and others with
machetes?®® |t is unclear who killed the civilians. Most atkees carried firearms. Those who
attacked by machetes could easily have been cisilieom surrounding villages who arrived

at Bogoro after the battle for purposes of pillage. instance, prosecution witness 280 stated:

“In Zumbe, it is during the fighting, even in Laguif there is someone, a civilian who wishes
to go to the front, he can follow the soldiers.y®a had such people with machetes, others
with knives, and others even had arrow&”

792.Defence witness 176 was one of the UPC fighter8agoro. He testified that the
attackers behaved like civilians and were dresseduah‘*®® The entire population of the
collectivité came to fight, including the women and soldiéf& He stated that some women

had machetes and started cutting down peSple.

Widespread or Systematic

793.The terms ‘widespread’ and ‘systematic’ are noirdef in the Statute or the Elements
of Crimes. However, article 22(2) of the Statutquiees that the definition of a crime be
strictly construed and that in case of ambiguitienpreted in favour of the accused. The
introduction to the Elements of Crimes commentaryadicle 7 acknowledges this in relation
to crimes against humanity in particular on thes#sat one should take into account the fact
that ‘crimes against humanity’ as defined in agti¢l are among the most serious crimes of

concern to the international community as a whole.

794.The widespread requirement is understood as reguiairge-scale activity involving a

great number of victim&"* It was held inBlaskicthat systematic entailed four elements: (1)

1465 D2-300-T-325-pp.15-16 (FRA-p.14).

1466 H2-148-T-280-pp.25-31 (FRA-pp.22-27).

1467 p_280-T-158-p.51 (FRA-p.51).

1468 H2-176-T-256-p.38 (FRA-p.33).

1969H2.176-T-255-p.35 (FRA-p.35)-256-p.38 (FRA-p.33).

1470D2.176-T-256-p.39 (FRA-p.34).

"1 Darryl Robinson, ‘The Elements of Crimes Againginkhnity”, in Roy S. Lee (ed.)The International
Criminal Court: Elements of Crimes and Rules ofdeure and Evidena@ew York: Transnational Publishers
Inc., 2001), 63; Rodney Dixon, ‘Crimes Against Humtg’, in Otto Triffterer (ed.),Commentary on the Rome
Statute of the International Criminal Court: Obser's Notes, Article by Articl¢C.H. Beck, Hart, and Nomos,
Second Edition, 2008), 178.
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the existence of a political objective, a plan parg to which the attack is perpetrated or an
ideology, in the broad sense of the word, thattas,destroy, persecute or weaken a
community; (2) the perpetration of a criminal act @ very large scale against a group of
civilians or the continuous and repeated commisefomhumane acts linked to one another;
(3) the preparation and use of significant publicpavate resources, whether military or

other; (4) the implication of high level politicahd/or military authorities in the definition

and establishment of the methodical plan. Therasitefor a ‘systematic’ attack also therefore

incorporates a notion of a very large number ofims.
795.The defence submits that the attack was not widespor systematic.

796.The prosecution submits that the Bogoro attack rbesin the 'context of' - and the
defence submits it ‘'must be part of — a widespraadystematic attack. The prosecution
submits that the attack was both widespread artérsggic. In support of this the prosecution
relies first on the Bogoro attack itself being vedeead and systematic, second on what it
describes as a general military campaign with albmrmof attacks involving the same actors,

and third what it describes as the general ethomdlict in Ituri.

The Bogoro attack of 24 February as a widespreaysiematic attack

797.The only authority cited by the prosecution forpt®position that it is not necessary to
establish other attacks is the Trial Chamber judgnie AkeyesuHowever, the paragraph
cited by the prosecution does not support this gsitjpn at all. In any event the Rwanda
Tribunal was concerned with a widespread and syaienattack against the entire Tutsi

population of the country.

798.State and judicial practice has reserved the cagainst humanity for the very large-
scale atrocities manifesting a certain degree aticoity and geographical scope. Thus, one
can cite the holocaust - executed over an enthi gfroup over several years and across
several state borders; the genocide in Rwandaelepwg the entire ethnic Tutsi population
of the country over a period of months; the wideadrand well planned excesses against
entire ethnic groups over a continuous period duthre conflict in the former Yugoslavia.
Applying article 22(2) and having regard to thetfdat crimes against humanity are reserved
for the worst examples of atrocities against hutyatihe defence suggests that the scale of
the attack against the civilian population mustelzeeptionally large and not confined to a
single attack on a village, involving a militaryjebtive, on one day, leading to less than 200
civilian casualties with virtually no clarity as veho was targeted. While horrific, this kind of

attack, taken at its highest, does not by itsalfidtout as an atrocity on such a massive scale
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that it distinguishes itself from the thousandsotifer abhorrent attacks against civilians in
times of war committed during the conflicts ovee thst 50 to 100 years. It is submitted that
in order for one single attack on one date to Vathin the definition of a widespread or
systematic attack on a civilian population it woulthve to constitute, in normal
circumstances, a massive attack involving for exXantpe use of a weapon of mass

destruction or a coordinated attack across a wedg@phic area or temporal period.

799.The word ‘widespread’ suggests that one is dealkith a geographically wide course
of conduct. Given that the notion of systematielftencludes the commission of acts on a
very large scale, and the word ‘widespread’ isimltstand alternative, this supports the
proposition that the offences must be committecd@eographically wide basis to fulfil this
criteria. It is therefore submitted that the Bogatttack cannot in itself be considered as a
widespread attack within the meaning of the Statute

800.The notion of systematic on the other hand, does nemessarily entail a wide
geographic scope, but should, it is submitted, bdetstood to entail a course of conduct
planned and executed in a detailed and repetitiengr implying a degree of continuity. A
single attack lasting over several hours, sucthasBbgoro attack, would not normally, it is
submitted, provide a sufficient basis for descigoamsystematic attack for the purposes of the
definition of a crime against humanity. Neithethat single attack vested with such a degree
of exceptionality to put it in the same class assthattacks that have to date been considered

as systematic attacks for the purpose of crimemsigiaumanity.

Other attacks by the same policy makers

801.The Chamber has heard evidence in relation to katthefore and after the Bogoro
attack. The prosecution’s second submission inwluging these attacks to the Bogoro
attack so as to suggest that the attacks togetheurat to a widespread or systematic attack
against the civilian population. These attacks hasen described in the contextual analysis
of this brief.

802.The defence submits that in order that the atttmisther be capable of constituting one
united attack of a widespread or systematic natigaenst the civilian population of Ituri, it

would be necessary to establish a nexus betweese Warious attacks with regard to the
motive for the attack, the identity of the perptirs, the identity of the planners and the

strategy and methodology of attack.
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803.The defence submits that there is insufficient enimk to establish beyond reasonable
doubt that the Bogoro attack was part of a widespiampaign of military attacks directed

against civilians in the region of Ituri.

Pre-Bogoro: Nyankunde

804.with regard to attacks prior to the Bogoro attdo évidence has addressed the attack
on Nyankunde (5 September 2002). It is submitted the evidence does not demonstrate
that this attack was planned and executed by time ssiganized group or groups as the attack
on Bogoro. Nor have the attackers been clearlytifieth in terms of which villages they
emanated from. Nor has the Bogoro attack been cbethéo the Nyankunde in a way that
demonstrates a common strategy. The circumstancéseoNyakunde attack were very
different from those of the Bogoro attack. The de& accepts that Ngiti fighters and APC
soldiers were involved in attacking Nyakunde. Hoerewone of the leaders in this attack are
alleged to have been involved in the Bogoro att@sk.confirmed both by prosecution and
defence witnesses, the principal persons assocwitbdthe Nyakunde attack were Major
Faustin, chief of the 2APC battalion, assisted by Kandro, one of there¢figures among
the Ngiti fighters at that tim&’? Neither of them participated in the Bogoro attadkile
Kandro was dead at the time of the Bogoro attaakiséin was not. Most importantly, there is
insufficient evidence to link Katanga or anyone emdhis command with the Nyakunde

attack.

805.Prosecution witness 219 claims he saw Katanga atkidhde on the day after the
attack™"® In his statement, this witness however stated fieawvent to Nyakunde two days
after the attack?’* In any event, he cannot affirm that Katanga piaied in the attack.

During the entire 45 hours interview, he did notntien that he saw Katanga take anything
from Nyakunde. In court, however, he stated thataKga took a Honda 250cc motorbike.
The witness also indicated in court that he did ses Katanga kill or lodf’” The Defence

argues elsewhere in this brief that this witnessnigeliable and should not be relied on for

any finding against the accused.

1472 p_250-T-98-pp.38-47 (FRA-pp.38-46); T-99-pp.20-ERA-pp.19-22); T-101-pp.8-10 (FRA-p.8-10); P-
219-T-204-p.57 (FRA-pp.58-59); T-207-pp.59-60 (FR&1-62); D2-136-T-241-pp.21-23 (FRA-pp.19-21);
D2-350-T-253-p.33 (FRA-p.36) ; D2-129-T-271-p.2R@pp.18-19) ; D2-001-T-276-pp.11-12, 13 (FRA-pp.9-
11) ; T-277-p.29 (FRA-p.26) ; D2-148-T-279-pp.8BRA-p.7-8); T-279-pp.54, 55 (FRA-p.48); EVD-OTP-
00206/UN SC, Special report on the events in Itiapuary 2002-December 2003, S/2004/573 (16 Jullg)28t
DRC-OTP-0129-0267, paras. 56-58.

14737.204-pp.57-59 (FRA-p.59).

1474 p_219-T-207-p.61 (FRA-pp.63-64).

147°p_219-T-207-pp.61-62 (FRA-pp.63-64).
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806.Prosecution witness 12 testified that he never spoith Germain Katanga about the
Nyakunde attack of September 200%. However, the witness then stated that Germain
Katanga told him that he was in Cotrojene (phomijl Kandro died, and that he was too
young, but that he did take part in this Nyankuattack**’” Germain Katanga did not give
further details*’® Witness 12 thus contradicts himself as to whetierspoke to Germain
Katanga about the Nyakunde attack. This part okidence should therefore not be relied
on. Elsewhere in this brief, it is argued that thigness is unreliable when it comes to
Germain Katanga'’s alleged confessions.

807.Further, prosecution witness 28 stated in his sgstatement to the prosecution that he
saw many combatants leave Aveba to repulse the WiRChad made an offensive against
Singo. Among them were Commanders Besto, BenjarAimala, Move, and Doppel,
commander of Germain Katanga’'s escort. Howeverthan course of his testimony, this
witness conceded that he did not see anyone leaneAveba as he was not there during that
period. He testified that, during that time, he w8l at Oicha. Rather, he had received this
information from people who participated in the Myade battlé*’® At another occasion, the
witness told the Court that he had participatedriather Nyakunde attack’ and that he was
already in Aveba at that timé® Thus, his testimony relating to Nyakunde is cortgje
unreliable. In addition, other than that peopleeMatled, houses burnt and property pillaged,

he could provide no details, not even the idemtftihe information providet*®

808.In addition, the motive for attacking Nyakunde wsignificantly different from the
motive for attacking Bogoro. Faustin’s battaliordifeed to Zumbe after being chased out of
Bunia and sought for a way out of Ituri to join ithieader Molondo Lopondo in Beni. The
UPC base at Nyakunde blocked any route leavingagmsn. This was the principal reason
for APC soldiers to attack Nyakund&?

809.The Ngiti fighters were involved in part becauseaaof ongoing conflict with the Bira
community living in Nyakunde. Metu, an Ngiti whosdéid in Nyakunde at the relevant time
informed the Court that Nyakunde was a collectithigt belonged to the Bira, but because of

the hospital located there, many people from otithnicities came to live there, initially

1476 p_12-T-197-p.29 (FRA-p.33).

1477 p_12-T-197-pp.29-30 (FRA-p.33).

1478p_12-T-197-p.30 (FRA-p.33).

1479p_28-T-222-pp.51-52 (FRA-pp.45-46).

1480 p_28-T-223-pp.44-45 (FRA-p.40).

1481 p_28-T-223-pp.76-79 (FRA-pp.69-71).

14982p_28-T-218-pp.9-10 (FRA-p.9).

1483 D2-136-T-241-pp.20-21 (FRA-pp.18-20); P-250-T-9838-43 (FRA-p.38-43); D2-001-T-277-pp.29-34
(FRA-pp.26-30); D2-001-T-278-pp.6-8 (FRA-pp.6-82D01-T-278-pp.37-41 (FRA-pp.34-37); D2-148-T-279-
pp.8-9 (FRA-pp.7-8).
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without any problem. The Ngiti from the Lendu-Bindollectivité were represented in
particularly high number¥®* Metu testified that ethnic problems between theBind Ngiti
intensified in 2001, 2002*° According to his testimony, supported by the testiies of D-
1614%° David Adirodu'*®” and Germain Katand4®® all of whom were in Nyakunde at that
time, in August 2001, there was unprecedented icomfetween the Bira and the Ngiti. From
one day to another, the Bira chased out all thei figm their territory, hacking them down
with machetes in the very presence and to the letyd of the Ugandan troop$? This is
corroborated by a UN Special Report on the evemtdturi between January 2002 and
December 2003, written in part by Prosecution vagn@17. This report states that, throughout
2001 and early 2002, the Ngiti community was tadetnd eventually driven otft°

810.An additional reason for attacking Nyakunde wag,tba 31 August 2002, Kandro’s
camp in Songolo was attacked by the UPC that hadestablished itself in Nyakund&’ D-
161, [REDACTED], testified that Ngiti civilians limg in Songolo were also killed®

811.This is corroborated by the above UN Special Repdnich states that the UPC troops
had replaced the UPDF in Nyakunde in August 20@pparently to launch attacks on the
bordering Ngiti localities™**® This Report also states that the UPC “reporteefjuested the
assistance of the Bira community in attacking thgitiN'*®* It did so in relation to the
Songolo attack. According to this report, the &éms consisted of 500 UPC soldiers together
with around 50 Bira. On the issue of attackingdha&ian population, the report provides the

following details:

the attackers used mortars and rockets beforeimgittre village. After a short fight with
Lendu forces, the attackers went into houses, teglgrguided by Bira civilians, to kill the
inhabitants. Many civilians, mostly women, child@md the elderly, were killed in their sleep.
The attack lasted nine hours. According to witnstsgements collected by MONUC, the
attackers looted the village and the health cesft®ongolo and left with hundreds of cattle. It
is difficult to estimate the number of victims kitl, mostly women and children. Survivors
who returned to Songolo after the attack to bueylibdies did a survey among the population
and found that 787 people were missing. Up to nbihas not been possible to establish how
many were killed and how many simply ran away. Adowy to a Congolese non-
governmental organization, UPC abducted 12 ci\gli&f

1484 D2-134-T-257-pp.32-33 (FRA-p.29).

1985 D2-134-T-257-p.32 (FRA-p.29).

1986 52-161-T-268-pp.11-12 (FRA-p.10); T-269-pp.40-FRA-pp.35-36).

1487 D2-001-T-276-pp.9-10 (FRA-pp.8-9).

1488 H2-300-T-315-pp.17-18 (FRA-pp.16-17).

1489 92-134-T-257-pp.33-34 (FRA-pp.29-30)

149 EVD-OTP-00206/UN SC, Special report on the evémtiuri, January 2002-December 2003, S/2004/573
(16 July 2004) at DRC-OTP-0129-0267, para. 50.

1991 D2.161-T-269-pp.41-42 (FRA-p.36).

1992H2.161-T-269-p.42 (FRA-p.36).

1493 EVD-OTP-00206/UN SC, Special report on the evantturi at DRC-OTP-0129-0267, para. 50.
149 bid, para. 50.

199 1hid, para. 51.
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812.Following this attack, Kandro and his men had & fto Avenyuma where they settled,
then met Faustin in Singo, where they jointly pkeshra counter-attack against the UPC at
Nyakunde**® With these motives, the Ngiti fighters and the ASdldiers remaining in Ituri
jointly attacked Nyakunde.

813.Most of the inhabitants of Nyakunde were Bira, eatthan Hema*®’ Thus, unlike what
was found by the Pre-Trial Chamber, the princigabéted group was Bira rather than

Hemal4®®

814.1t is therefore submitted that it has not beenhdistaed beyond reasonable doubt that
the Nyakunde attack was part of the same attadkstga civilian population as the attack on

Bogoro for the purposes of crimes against humanity.

Pre-Bogoro: Chai

815.Katanga testified about a battle at Chai prior tm@&o where he was injuréd® This
was, however, a battle between armies. No evidaasebeen introduced in this case about
any civilian casualties in Chai. This was confirmmBdKatanga who told the Court that there
were only UPC soldiers present at Chai, and that tdrgets were strictly military.

Consequently, he could not speak of any civilissuaities:>

Pre-Bogoro: Mandro

816.P-280 testified about having patrticipated in on¢hefvarious attacks on Mandro, which
he claims was prior to Bogofd®* He said that the attackers came from Zumbe andirigag
and failed to conquer Mandfd’ The witness stated that the UPC and Ugandans kadya
big military camp in Mandrd>® He alleged that Commander Kute ordered that Mabero
attacked with the primary purpose of looting thenamition, weapons and gui* He does
not mention the presence of any Ngiti combatatifaNor does he testify about the killing of

civilians.

1496 D2.148-T-279-pp.7-8 (FRA-pp.6-7); D2-136-T-241p-21 (FRA-pp.18-19); D2-129-T-271-pp.21-
24 (FRA-pp.18-21); D2-160-T-272-pp.69-70 (FRA-ppf).

1997 See above. See also D2-300-T-315-p.45 (FRA-p.40).

1498 This corresponds better with the evidence. Se28-FF-218-pp.7-9 (FRA-pp.7-8); P-219-T-204-p.60 (FRA
p.61).

149 D2-300-T-325-p.15 (FRA-pp.13-14). P-219 also refer this battle and Katanga’s injury: T-207-p.Z¥-3
(FRA-pp.28-29); P-219-T-209-pp.45 (FRA-p.44), 74{FRA-p.73), 81 (FRA-pp.79-80).

150 H2.300-T-325-p.15 (FRA-pp.13-14).

1501 p_280-T-158-pp.19-21 (FRA-pp.19-20).

1502 p_280-T-158-pp.19-20, 47 (FRA-pp.19-20 , 47-48).

1503 p_280-T-158-pp.47-48 (FRA-p.48).

1504 p_280-T-158-p.22 (FRA-p.22).

1305 p_280-T-158-pp.23-25 (FRA-pp.22-24).
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817.with regard to attacks which occurred post Bogtite,Chamber has heard evidence in
relation to Mandro (4 March 2003), Bunia (6 Mardb02), Tchomia (31 May and 15 July
2003), Kasenyi (11 June 2003), Drodro (3 April 2003) and Bunia (Ma§03). The

prosecution only relies on the first four of thesecks.

Post Bogoro

818.As for any of the attacks post Bogoro, they arkegigeographically or temporally too

remote from Bogoro, or the circumstances were Baamtly different. The Defence submits

that there is no nexus between the charges argkdllattacks in the northern part of Ituri, in
Katoto, Kilo and Mandro, which are clearly geogriaghy remote from the southern part of
Bunia. The Defence also disputes the nexus to Haeges of alleged attacks that were

launched several months after the Bogoro attadt as those on Tchomia and on Kasenyi.

819.1t is further disputed that the Ngiti and Lenduhfigrs should be considered as one
group. They each have their distinct language, ucalltand circumstances and living
conditions leading to different types of conducthe course of the war. They live in different
areas. So in the absence of evidence of a joimt fwleexecute an attack against the civilian
population in lturi, the two ethnic groups cannet tbeated as the same for the purpose of
determining the relationship between the variotechks.

820.The Defence submits that, geographically and teallypionly Mandro and Bunia could
potentially be considered as being part of the sadespread attack as Bogoro. However,
the circumstances differed. It is conceded thatiNighters fought at Mandro. However, the
Defence submits that Katanga did not join the fghtthere. Nor did anyone from his group
in Aveba.

Mandro 4 March 2003
821.Witness P-28 testified that the Zumbe combatantsthe FRPI launched an attack on

Mandro togethet>® He stated that Katanga, Muhito, Sipa and Darkathérs whose names
he could not provide participated from the Ngitlesi®®’ However, in his first statement, he
did not mention Katanga in Mandt®® In addition, elsewhere in this brief, it is argubdt

his testimony is so contradictory that no weighaugt be accredited to it.

1565p_28.T-218-p.26 (FRA-p.23).
1507p_28.-T-218-p.27 (FRA-p.24).
1308 p_28.T-222-pp.12-13 (FRA-p.11).
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822.Witness 219 also testified that Germain Katangaisl &gudjolo’s troops fought
together at Mandr&%® He testified that Mandro was prepared from Avebhd that it was
public knowledge that Germain Katanga participaté8.However, he did not go there
himself and initially said he did not see Germaiatahga leavé’'* The credibility of this

witness is contested elsewhere in this brief.

823.D-148 stated that the Zumbe fighters alerted Dalnk Wad settled in Bogoro with his
troops that they needed assistance to fight the atfdandro as they were being threatened.
Dark then sent D-148 with a few men to Zumbe wihté purpose of reinforcing its troops in
MandroX**2 Elsewhere in this brief, it is submitted that #n@sen did not act under Katanga’s

command.

824 .Mandro was the base of the UPC with five trainimgmps. Not many civilians
remained. Witness 317 testified that she visitedhdida within the two-week period between
24 March and 6 April 200%*® She testified that the school and the health eewere
destroyed>'* Eyewitnesses on the spot told them that the Léwaduattacked in the morning.
Whilst the goal was to attack the military campréhwere civilian casualties as welt® Less
than one hundred interviews were conducted. Theypded a list of victims amounting to
approximately 100 victim&'® However, it is unclear whether this number inchide
combatants or civilians only. They reached this benon the basis of witness testimony that
is inaccessible to the Court. They are anonymoulstheir stories have not been disclosed.
The number of victims is thus based on anonymoasshg evidence. The methodology of

their investigations is also unclear. No forensiclence has been produced.

825.1t has not been established on the evidence tlee tvas an attack directed against
civilians at Mandro. The Chamber has not hearalpédi direct evidence to this effect.

826.1t is accordingly submitted that it has not beetal@sshed on this evidence that the
Bogoro and Mandro attacks were part of the samaclattirected against a civilian

population.

1509p_219-T-206-pp.18-19 (FRA-p.18).
1°10p_219-T-206-pp.18-19(FRA-p.18); P-219-T-207-pp2BBFRA-p.29).
1311 p_219-T-209-pp.23-24 (FRA-p.23).

1512n2.148-T-279-pp.24, 25, 40 (FRA-p.21-22; 35).
1513p_317.-T-228-pp.40-41, 47-48 (FRA-pp.35-36, 40-41).
1514p_317-T-228-p.41 (FRA-p.35).

1515p_317-T-228-p.41 (FRA-p.35).

1516p_317-T-228-p.42 (FRA-p.36).
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Bunia 6 March 2003

827.As for Bunia, the circumstances of this attack ediffl significantly from those of

Bogoro. The Defence submits that the Bogoro atvea& part of an anticipated Bunia attack.
However, this anticipated attack never occurrethadJPDF had already launched an attack
against the UPC in Bunia. It called upon the Lefidhters for support. Some Nagiti fighters
joined later, mainly after the battle had alreadynpleted. They were not called upon by the
UPDF but were attracted to the sound of war. Thaye from Bogoro. Thus, this attack
cannot be considered as part of the same attaBbgmo, for the purpose of the requirement
of a widespread or systematic attack directed ama#ier of policy against the civilian

population of Ituri.

Knowledge or intent in relation to widespread orssgmatic attack
828.In terms of article 7, to be responsible for a eriagainst humanity, the perpetrator must
know that the conduct was part of or intended tbedact to be part of a widespread or

systematic attack directed against a civilian pafoih.

829.Since there is no direct and reliable evidencerobayanisational policy to attack the
civilian population of Ituri, it is submitted th#te Chamber could not reasonably be satisfied
that Katanga was aware of this circumstance lenhealintended it. The question of
organisational policy aside, it has not even bestabdished that Katanga must have known of

the civilian killings in other attacks in Febru&03.

830.There is only evidence in relation to Katanga’'sspree at the attacks on Nyankunde
and Mandro respectively, but it is submitted tié evidence is unreliable.

831.Wwith respect to Nyankunde, D-148 testified abowt Myakunde battle in which he
participated [REDACTED] under orders of Kandrd’ He stated that he did not see Germain
Katanga theré>*® As stated previously, Katanga himself also tesiifthat he did not
participate in the Nyakunde bat{f#? Accordingly, the evidence linking Katanga to
Nyakunde is unreliable, inconclusive and largelysdzh on hearsay. It is also directly
contradicted by the direct evidence of D-148. Thhe,prosecution clearly failed to establish

that Katanga was present in Nyakunde during dnérefitermath of the battle.

832.With respect to Mandro P-12 and [REDACTED] P-16Ghbtestified that Germain
Katanga had told them that he led the operationslatdro. They had decided to attack

1517 H2.148-T-279-pp.58-59 (FRA-pp.51-52).
1518 2.148-T-279-p.11 (FRA-p.10).
1319 92-300-T-315-p.44 (FRA-p.39).
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Mandro to show they were not party to the agreerbetween the Hema and the Lerith!.
This conversation allegedly took place at a dinner the house [REDACTED].
[REDACTED], P-12 and P-160 cannot be considered[REDACTED] witnesses. In
significant parts of their testimony, they contcdeach other. Elsewhere in this brief, it is
argued that neither witness can be relied on iatiogl to what Germain Katanga allegedly
told them. Even if their story is believed, thisedonot then lead to the conclusion that
Germain Katanga went to Mandro or was in chargéhefoperation. He may simply have

been boasting.

833.Witness 250 testified that the FNI and FRPI sokliattacked Mandro togeth&f!
According to his testimony, Ngudjolo and Katang#hbparticipated in Mandr&*? However,
he also places Yuda at Mandro even though Yudaimmeed and still in hospital at that
time # He further states that the attack took place enttiird day after the Bogoro attack
[27 February 2003°?* while in reality, Mandro was attacked ofi Mlarch 2003, over a week
after Bogoro was attacked. The witness also tedtifhat the Mandro fight lasted three or four

days™* while in reality, it only lasted a day.

834.His testimony about the planning of Mandro is cadictory. At one point, he testified
that the FNI and FRPI did not fight together inlanped attack after Bogorfd?® At another
point, he stated that the FRPI planned Mandro amdeselements of the FNI at Bogoro
participated in it as an opportunistic attack. &t gnother moment, he testified that the FNI
planned it and carried it out with the FR#4’ Thus, his testimony relating to Mandro is filled
with contradictions and should be accredited nagtteiln addition, elsewhere in this brief, it

is argued that Witness 250 is inherently unreliable

835.In addition, Iribi and Malivo heard he had partiigd in Mandro but neither of them
was there. Nor have their sources been identfitdThe testimony of Malivo on this aspect
was particularly vague. In Court, the prosecutieadr out his written statement that he had
given to the defence. In this statement, he had gwt he did not know whether or not

Germain Katanga participated in the Mandro attaskjch he then confirmed in the

1520p_12.T-197-p.25 (FRA-p.28); P-160-T-210-pp.72-FRA-pp.62-64), 77-78 (FRA-pp.67-68).

1921 p_250-T-99-pp.36-37, 38 (FRA-pp.37-39); P-250-FpB8-59 (FRA-pp.58-59).

1522 p_250-T-103-p.65 (FRA-pp.62-63) (The presidenttaf FRPI was present at Mandro, together with his
guards).

1523 p_250-T-103-pp.63-65 (FRA-pp.60-62).

1524 p_250-T-99-pp.37-38 (FRA-p.38).

1525 p_250-T-98-pp.55-56 (FRA-pp.55-56); P-250-T-996p(BRA-p.37).

1526 p_250-T-94-pp.83-84 (FRA-pp.86-87) ; P-250-T-1081p(FRA-pp.58-59).

1527 p_250-T-98-pp.58-59 (FRA-p.59); P-250-T-99-pp.23-2FRA-pp.23-24); P-250-T-94-pp.83-84 (FRA-
pp.86-87) ; P-250-T-103-p.53 (FRA-p.51).

158 52-228-T-250-p.11 (FRA-p.10); T-251-pp.68-70 (FRP-74-75); T-252-pp.23-24, 61 (FRA-pp.25-26, 68);
D2-129-T-272-pp.7, 11-12 (FRA-pp.6, 9-10).
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courtroom™?° In re-examination, the witness conceded when aské®ermain Katanga
participated in Mandro, that he does not know ifréally was in Mandrd>*° He could not
recall the circumstances under which he heard (atmain Katanga participated in

MandroX®3?

836.In this regard, it is worthy to note Judge Cott@istruction to one of the legal

representatives “not forget the situation of théness at the time of the facts, what he was
able to see, what he was able to hear, and wheduld have received as information. So it is
that period that is of interest to us. Whatevemntight have learned later indirectly does not

present the same interests to the Chambét.”

837.D-148, on the other hand, who himself fought at Mtan testified that he did not see

Katanga at Mandr&®?

838.In conclusion on the subject of knowledge or inténis submitted that the prosecution
has failed to prove beyond a reasonable doubGkeanhain Katanga was aware of or intended
that an attack of a widespread or systematic ndberadirected by virtue of a state or

organisational policy against the civilian popuwatin Ituri.

V2- The alleged crimes

A- Intentionally Directing Attacks Against the Civilian Population of Bogoro

The Charge
839.Germain Katanga is charged with intentionally direg an attack against the civilian

population of the village of Bogoro under artici@gb)(i).

840.According to Elements of Crimes the basic companeiitthis war crime are that: (a)

the perpetrator directed an attack; (b) the olgpéthe attack was a civilian population as such
or individual civilians not taking direct part inostilities; (c) the perpetrator intended the
civilian population as such or individual civilianst taking direct part in hostilities to be the

object of the attack.

841.As with other war crimes it must also be shown t& conduct took place in the
context of and was associated with an internatianaded conflict, and that the perpetrator
was aware of factual circumstances that establifiee@xistence of an armed conflict. There

15291H2.129-T-272-pp.11-15 (FRA-pp.9-12).
1530H2.129-T-272-p.41 (FRA-p.36).

1931 92.129-T-272-p.41 (FRA-p.36).
1532n2.129-T-272-pp.32-33 (FRA-p.28).
1333 D2-148-T-279-p.25 (FRA-p.22).
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is no contest here on the element of being awatkeofactual circumstances that established
the existence of an armed conflict. It is contested this offence, if committed, was done so
in the context of and was associated with an i@twnal armed conflict.

842.The first and third elements of the offence are ghbjective material elements of the
offence. According to the Pre-Trial Chamber’s asalyf the theory of common plan all the
subjective material elements of the crime mustubidléd. This must be correct since article
25 deals with individual and not collective crimimasponsibility. It follows that, for the

purposes of convicting Katanga of this offence \wbeton the basis of individual or joint

conduct, acting alone or through another, the esgioe ‘the perpetrator’ in this instance must
be taken to mean or at least include Germain Katalgs not sufficient that there was a

person or persons under his authority who fulfilleelse subjective elements.

The perpetrator directed an attack

843.The reference to an attack should, it is submitbediaken to mean engagement with an
adversary in line with the definition in article 49 of 1977 Protocol | to the Geneva

Conventions of 1949. Consequently, this crime nsited to conduct during the course of
hostilities and does not apply to conduct agaihst divilian population once it had fallen

under the control of the attackers. In analyzing tiffence we are therefore only concerned
with the period immediately before and during thtck, and not with conduct after the

capture of Bogoro.

844.The Prosecutor has focused his arguments arounthéloey of common plan. This is
based on the Pre-Trial Chamber’s reading of 25(1hadoing so, he has not always directly
addressed the material elements of the crimesealleghe defence contests the theory of
common plan as interpreted by the Pre-Trial Cham¥enetheless, even on the basis of this
theory, as stated above and also acknowledged dyPthsecutor, one of the eight pre-
conditions for the application of the doctrine gt the subjective elements of the crime are
satisfied.

845.Nowhere in his final arguments does the prosecutivactly address the issue of
whether Germain Katanga ‘directed the attack’ oigddo as required for the commission of
the crime of directing an attack against a civilopulation. They only address the issue
indirectly in their attempt to justify the executi@of a common plan. Thus, one notes that in
section 7.2.1 of the Prosecutor’s brief the prosenutackle the issue of whether Katanga
headed all the Ngiti combatants and the Ngiti caianfits of Aveba, and whether he was
President of the FRPI prior to the Bogoro attackahother section, 9.1.5.2, the prosecution
addresses the issue of whether Germain Katangaipated in the attack. So, one notes as a
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preliminary observation that it seems to be assuthadlif it is proved that he headed the
FRPI or the Ngiti combatants and it is proved thatparticipated in the attack, that it is
necessarily proved that Germain Katanga directedattack on Bogoro. However, this would
not be a correct assumption. A person can headi@nyiorganization and participate in a
particular attack without necessarily being the ai® directed it. Position in the hierarchy
could be determinative without the need to demaisstother positive conduct when the
charge is formulated as one of command resportgibdut Katanga is not charged in this
way. This flaw in the logic of the prosecution leava gaping hole in their analysis of this
crime because no explanation is offered as to Wwhyptosecution asserts that it was Germain

Katanga who directed the attack.

846.The defence will therefore consider here to whakemtxthe evidence supports the
proposition that Germain Katanga actually diredtesglattack, an essential subjective element
of the crime under discussion. In this respectatielence is thin, as well as strongly and

convincingly contradicted by other evidence.

847.The evidence clearly does not demonstrate thatrigatairected the attack, contrasting

perhaps with the position of Yuda.

848.P-28, even if not credible, alleged the participatiof Katanga, but in a manner

suggesting that Katanga did not direct the atteleksaid:

Germain était la. Il faisait partie du groupe dembattants. Il était en train de se battre, lusaut
nous avancions ensemble. Vous savez, au fronty ihrpas de chef. Il n’y a pas de chef et des
troupes. Tout le monde doit se battre selon I'eepée qu'il a->**

849.In arguing that Germain Katanga had authority awer combatants, the prosecution
relies upon the facts that he was head of the ctantsat Aveba by September 2002, that he
replaced Kandro as the head of all the Ngiti cowrntigt that he was president of the FRPI
before the Bogoro attack, and that he had effecteetrol over the commanders and
combatants of the FRPI. None of these assertionsircahemselves establish that it was
Germain Katanga who directed the attack on Bogor@any event, the defence contests that
the evidence has established beyond a reasonabl# day of these four assertions (see

section on control of Germain Katanga).

The object of the attack was a civilian population
850.The question as to whether there was in fact atlatigainst the civilian population that

could be classified as widespread or systemati¢hi@rpurpose of the commission of crimes

1334p_28-T-217-FRA-p.53-1.5-8.
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against humanity is dealt with elsewh&t& That offence focuses on the consequences. The
question here is rather whether the civilian popatawas the object of the attack. This
element of ‘the object’ must be understood witliia tontext of the phrasing of the offence:
that is ‘directing an attack against’. This elemémgrefore focuses on the conduct of the
commander or commanders who were directing thekattad ‘object’ must be taken to mean
‘the aim or objective’ rather than ‘the consequénktds not therefore a matter of inquiring
into whether civilians were in one or more instan@tacked, but rather a question of

examining whether ‘the attack’, which is the subgcthe direction, was aimed at civilians.

851.The crime of directing an attack against a civilppulation could be committed where
the object of the attack is both military and ¢asil. However, it is submitted that this crime is
not committed where the object of the attack islesigcely a military target, but civilians
happen to be in the vicinity of that military tatgAlso since the object of the attack must be
the civilian population, it is submitted that thparticular crime is not committed where the
object is a military one and not civilian but thecased knows that excessive incidental loss

of life of or injury civilians will be caused. This covered by another crime set out in article

8(2)(b)(iv).

852.In terms of article 52 of Protocol | to the Gen&@nventions, an objective is military if
by its nature, location, purpose or use it makesftattive contribution to military action, and
where its total or partial destruction, captureneutralization, in the circumstances ruling at

the time offers a definite military advantage.

853.The evidence has clearly established that thereatdBC military camp in Bogoro on
the 24" February 2003. The soldiers were many and heavityed. With respect to civilian
presence, some witnesses testified that some or ohdke civilian population had already
fled as a result of the previous attacks on BogBr823, the UPC soldier fighting from the
Institute, states that there were not many civilianthe timé>*® There is enough evidence to
give the accused the benefit of the doubt that ey have been the belief on the part of

those who planned the attack.

854.The charge suggested that the attack was designeghé out Bogoro. However, there

has been no evidence of any plan to that effece @¥idence shows that the institute of
Bogoro was a significant UPC military base, whicaswised as a launch pad for attacks on
Lendu, Ngiti and Bira villages. Its nature, locatiqpurpose and use therefore made it an

effective contribution to military action by the QPIts occupation by the UPC also presented

19%5 See section V1-B on Widespread or systematiclattagainst civilians.
1536 p_323-T-117-p.35-1.17-18 (Fra-p.34-1.5-6).
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a significant obstacle to the Lendu militia and AP€aching and capturing Bunia. The
evidence establishes that Bogoro was a strategatitm in that it fell on the route to Bunia
and interrupted the supply line between Bunia d®dSouth of Ituri. There was therefore a
political objective to getting control of Bogorod@a necessity to dislodge the military there
in order to secure freedom of movement betweena@anithe one hand and Walendu Bindi
and Walendu Tatsi on the other. Consequently,otsl tor partial destruction, capture or
neutralization, in the circumstances ruling attthree offered a definite military advantage.

855.In the light of this, the attack on the Bogoro inge plainly had a military objective.

The question which arises is whether it had equakyobject of an attack on civilians who
were there. There has been very little evidenceugaport the proposition that the civilian
population of Bogoro was in fact the objective loé tattack on the institute of Bogoro. The
prosecution relies on the fact that civilians werardered or killed. This cannot by itself
prove the fact that the civilian population was tigect of the attack. It is noteworthy that
according to witness 323, the injured people werghe room of the institute where the
ammunition was kept>’ This would indicate first that the Institute build was a legitimate

military target, but also that there was an incedagsk of explosions and shrapnel in the
event of a bullet or missile penetrating this rooBo the number of casualties is not

necessarily an indicator.

856.1t is suggested that the existence of previouskstandicates that the object was the
civilian population. This would not be a reasondinteling, since previous attacks may have
involved different attackers and different commasdén any event, the evidence suggests
that previous attacks did not in fact provide ayie either of a significant civilian presence.
According to Katanga he participated in a recorszaise mission on the TGFebruary but
they were pushed back without being able to entgoBo, and consequently did not observe
a civilian presenc&® Prosecution witnesses 166 and 159, as well ascef@itness 148
confirm that attacks prior to the 24vere directed against the UPC and that there vedsaa

absence of civilian casualtie¥?®

857.The prosecution relies on the evidence of actuasicly and killings of civilians to say
that no distinction was made between soldiers aitlans.*>*° This could corroborate other
evidence on the object of the attack, but in itgefhay be simply an indication of excesses

1537 p_323-T-117-p.36-1.22 (Fra-p.35-1.9).

1538 n_02-P-300-T-318-p.2 (Fra-p.2).

1539 p_166-T-226-pp.5-7 and 9 (Fra-pp.4-6 and 7); EVDP@0202, Déclaration de témoin [REDACTED]
(Under Seal), para. 58; P-159-T-120-p.71 (Fra-pF®9 P-159-T-122-pp.17-19 (Fra-pp.16-18); P-1438D-
p.62 (Fra-pp.54-55).

1340 prosecution brief: paras 47-57.
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which were not planned by the top commanders ofattack, but committed by certain
individuals within one or more of the groups and necessarily within all the groups of
attackers. The prosecution refers to the fact tttmajority of those civilians who did not
flee were killed">** However, this statement is based on the evideh@me witness, 250,
who the defence asserts has been shown not teebibler>** They also refer to the number
of bodies seen after the attack, of all ages. EMdewvas given that most if not all of the
civilian population had taken refuge in the UPC pabehind the UPC line of fire. With
respect to those civilians killed in the camp dgrthe fighting, the fact that bullets reached
them could have been the natural consequence of beng physically located behind the
UPC soldiers, and not because they were a tarbet.cbuld explain a number of the civilian
deaths although perhaps not all.

858.Finally, reference is made to songs containingwbeds kill the Hema. However, it is
submitted that the witness who gave this evidenes wot credible (see section Il on
credibility). In any event, the fact that this wasg would not necessarily imply that civilians
were targeted since the UPC was in the minds ofntiiéia and in fact a largely Hema
organization. It could therefore have been a mabwal song about the UPC. It could equally

have been a song known by the militia but havingaroelation to the attack’s aim.

The perpetrator intended the civilian population as object

859.In line with the pre-requisites of article 30(2)@H)the Statute, intention here means that
the accused meant to engage in the conduct. Sheceliject of the attack refers to the
conduct and not the consequence this is not atisituerhere one asks whether the object of
the attack being civilians is what would occur e thormal course of events under article
30(2)(b).

860.There has been no evidence that Germain Katangadetl the civilian population of
Bogoro to be an object of attack. Nothing in thédemce demonstrates that he personally
meant the civilian population to be the object thek. Since the objective of the attack
related to the conduct of directing an attack amidtime consequences, the question of whether
he could have known that the civilians becoming dbgect would happen in the normal
course of events does not arise. The elements mfnom plan cannot supersede the basic
mental element of the offence.

861.In any event, if one inquires into what he would/dn&nown to happen in the normal

course of events, it is not established that thgetang of civilians fell within this knowledge.

1341 prosecution brief: para 49.
1342 5ee section 1I-A on Credibility and reliability ¢h250.
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The existence of previous attacks cannot inform itfitiention since Germain Katanga was not
involved in attacks which penetrated the villagker® has been a witness who suggested that
she heard he was, but this evidence is of littlgglatan the light of the weight of the evidence
relating to Katanga’s situation. Even if that evide were to be accepted, while it may be a
factor of evaluation, it cannot be presumed thatliahs were or would have been the
objective on the 22February because of what occurred in previousksta

The conduct took place in the context of and was@sated with an international
armed conflict

862.While the defence does not dispute that there wasternational armed conflict in
Ituri, it does contest that the attack on Bogors w&asociated with that international conflict.
There is insufficient evidence to establish thespnee of a foreign army at the battle of
Bogoro or the use of proxies by warring states. ¢bweflict was between national groups
exercising national interests. Thus, it cannot beperly said that this attack was associated

with an international armed conflict, although gk in the context of one.

B- Murder and willful killing

Introduction

863.Failure by the prosecution to investigate propén number of those killed during the
24 February attack raises reasonable doubt astewuidence in question. Deficiency in the
evidence extends to the lists of victims on whigch prosecution rely, not the least of which
because these too, have not been properly vettggstain findings beyond reasonable doubt.
Nor has the prosecution established where relevaanhd beyond reasonable doubt — the
effective control by Mr. Katanga over the crimestlte protective status otherwise required
under article 7(1)(a) and 8(2)(a)(i) of the Statateunder article 8(2)(c)(i). Serious questions
arise also with regard to the distances and logatfoom which prosecution witnesses claim
to have observed events, and with regard to theedilgility generally. Alone, these
shortcomings are tantamount to questionable evelatdest. Read together, the prosecution

has but failed to prove beyond reasonable doultungbers in question.

Lack of effective prosecution investigation intoemumber of those killed
864.[REDACTED] (CHM-1) conceded that the number of deatisery vague”, because the
prosecution does not have access to exact figtiféShe conceded further, “of course this is

1343 5eeCHM-P-00001-T-81-pp.21-22 (FRA-pp.27-28).
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always an estimaté™* Moreover, the prosecution did not identify whiciinesses, exactly,
on whom it relied for information as to the numbarsjuestion>*® At least some of these
witnesses may not even have been present in Bago?d February, calling into even greater

question the reliability of the information at hand

865.Nor did the prosecution count any bodies, or indatéeimpt to identify those who died
in the 24 February attacR?® By the time that they had access to the crimeescénwas

simply a long time from the commission of the crith&’ In fact, the first prosecution
reconnaissance mission to Bogoro village was irrily/March 2007>*® some three years

after the relevant events.

866.Furthermore, and in terms of identifying the deadcwilians, the prosecution used
witness sources from certain individuals in or frBmgoro village'>*° The defence reiterates
that some of these very withesses may not have fimesent in Bogoro during the attack. And
whilst [REDACTED] [CHM-1] testified that the prosatton did not compile these lists — but
were instead relying on information from civiliattgat could distinguish civilians from the
fighters present — she explained that there “alisiyitwere casualties among the fight&t¥)
Crucially, as examined below, it does not identiifgse deaths from the others.

867.Finally with regard to the lack of an effective @stigation into the numbers of those
killed, the prosecution “did not see the need” cading to [REDACTED] [CHM-1], for a full
exhumation in Bogord™! Identification was made in only two cases, aftee people
returned there in 20082 This deficiency in its investigation, together fwibther major
investigative shortcomings, and in light the furtls@bmissions below, all raise reasonable
doubt — and a very reasonable one at that — inasftlre actual numbers are concerned.

Lack of effective control by Germain Katanga ovéretcrimes
868.The defence incorporates by way of reference itsnissions with regard to the lack of

effective control by Germain Katanga over the cemi® its submissions on murder and

144 CHM-P-0001-T-81-p.72 (FRA-p.90).

1345 CHM-P-0001-T-81-pp.21-22 (Testifying that the nwenbof dead is based on information given by
prosecution witnesses who were present at thedsiteag or soon after the attack, and who were vawlin
counting the civilian casualties of the attackalfo based its numbers on external information dgndifferent
organisations that were present shortly after ttaela) (FRA-pp.27-28).

1346 CHM-P-0001-T-81-pp.22, 24-25 (FRA-pp.27, 31-32).

1347 CHM-P-0001-T-81-p.25 (The prosecution did not rhatbem forensically to, for example, existing
relatives) (FRA-p.31).

1548 CHM-P-0001-T-81-p.21 (FRA-p.26).

1549 CHM-P-0001-T-81-p.22 (FRA-p.27).

1550 CHM-P-0001-T-81-pp.22-23 (FRA-pp.27-28).

151 CHM-P-0001-T-81-p.64 (FRA-p.80).

1952 5eeP-166-T-225-pp.71, 72 (FRA-p.6Feealso P-233-T-83- pp.43-44 (FRA-pp.51, 54).
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wilful killing **°3 and develops here the relevant evidence withertsio these latter two

charges. A similar test applies for the purposesooimon plan.

869.That civilians killed at Bogoro was confirmed by2B3 with respect to the Bira civilian
attackers?** by D2-176, according to whom the entire populatibithe collectivité came to
fight, including women with machetes who killed p&g™°° by P-287, who saw women with
weapons?*° by P-159, who testified that the second group ttdciers was composed of
armed civilians whose objective was to murtféf;by P-280, who similarly testified (with
regard to Mandro), that civilians wishing to gothe front did so by following the soldiers,
and were armed with machetes to Kifi® and by P-279, according to whom the dead included
those killed by machet&>® The prosecution has failed to identify such musdieom the

others. As developed next, the lists of victims nugsscrutinised accordingly.

The lists of victims

870.Sonia Bakar (P-317) testified of the first UN refpioto the number of deaths as a result
of the Bogoro attack, that it was compiled on tlasi® of names provided by persons they
interviewed™*® However, the purpose of a human rights missionybith Bakar's evidence

iIs based, differs significantly from a criminal alfi insofar, for example, as issues of
credibility are concerned. A fact-finding exercige not necessarily going to investigate
reported claims as would a party in a criminall tqperticularly when that very evidence may

be used to sustain a convictibf!

871.This issue as to credibility is highlighted by Bekaestimony that the heads of villages
that were attacked had a tendency to exaggeratauimders, and so were not asked how

1353 That effective control over the perpetrators nhesiestablished conclusively with specific regardniarder
and/or wilful killing, seeProsecutor v. O, Case No. IT-03-68-A, Judgement, 3 July 2008, p&@41, 48
(Invalidating the decision of the trial chamber dage it did not make any findings as to whetherpttacipal
perpetrators, who were not identified, were underdffective control of the accused’s only ideatife culpable
subordinate);Prosecutor v. SesayCase No. SCSL-04-15-T, Judgement, 2 March 20@9a.p2140 (The
affiliation of the perpetrators who committed thillikgs in question had not been established; tia¢ thamber
found accordingly, that the accused did not hafecéfe control over this grouppeefurther ibidem paras
2074-2075, 2177-2181, 2219, 2138-2140, 2153-21859 Beealso generallyProsecutor v. BoSkoskCase No.
IT-04-82-T, Judgement, 10 July 2008, paras 389{B#missing the charges of cruel treatment on actioter
alia, of the evidence not being specific as to theqersvho carried out the relevant acts, and thattiad not
been established that the accused exercised gffemtintrol over them)Prosecutor v. BrimaCase No. SCSL-
04-16-T, Judgement, 20 June 2007, para. 1659 f(ieguiconclusive evidence” of the actual exercide o
effective control “over an identifiable group oftsudinates”).

1554p_233-T-88-p.27 (FRA-pp.27-28, 34-35).

19%5D2-176-T-256-pp.38, 39 (FRA-pp.33-34).

1% p_287-T-130-pp.19-20 (FRA-pp.19-20)

1557 p_0159-T-119-pp.60-61 (FRA-p.60).

1988 p_280-T-158-pp.47, 48, 51, 55-56 (FRA-pp.50-51565

1559p_0279-T-145-p.27 (FRA-pp.28-29).

1560 p_317-T-228-pp.36-37 (FRA-pp.31-32); P-317-T-22071-72 (FRA-pp.62-63); EVD-OTP-00205, para.69.
%61 The defence has not had a chance, of coursesttthiereliability of these interviewees, and engiges that
they may not as a matter of determined fact, alelzeen present at the time of the attack.
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many people were killet?®® That these administrators were not consulted dio¢smean,
however, that this list is nevertheless reliablak& confirmed that the persons listed were
not necessarily all killed, and allowed for the sibgity that certain names were inventgtf
Also, it includes UPC soldiers, without specifyitfgeir status as sucf®* And whilst 173
may have been under the age of-18this does not exclude either that they were coartis}
or their having directly participated in hostilgieThose between the ages of 15 and 18 could
have been combatants and therefore legitimatettarge could those under the age of 15,

when taking direct part in hostilitié3>®

872.Similar criticism is levelled against EVD-OTP-0020BREDACTED]'s list of victims of
various Bogoro attacks, including that of 24 Febyudirst, the information therein with
regard to 24 February was compiled in 2005, sonteywars after the attack, by people that
“tried” to remember those that had died, includthgse that had disappeal® (i.e., were
not necessarily killed). Also with regard to 24 Redry, it includes names given by the chiefs
of the four localities, and was drafted by [REDAMIE"®® As noted above, [REDACTED]

exaggerated the numbers of victims.

873.Furthermore, [REDACTED] did not in any way assé=s reliability of the information

provided to him. Whilst V-04 admitted that she lieoth in court and in her victim witness
statement about her uncle having been killed orF@druary*>®° his name is nevertheless
included in EVD-OTP-00203, as having been killeatttiay'*’® EVD-OTP-00203 lists other
such mistakes, including at number 114, [REDACT®E she is in fact, alive’* And if, as

the defence suggests, number 177 is indeed aln®,ntistake is the fault of her father,
according to [REDACTED], because this man told [REITED] that she had been

killed.*°"?

1562 Bakar, Sonia P-317-T-229-pp.71-72 (“[...] in the ppakat we discovered was that our figures were liysua
smaller than the figures given by the heads ofitteges that were attacked”) (FRA-pp.62-63).

1563 Bakar, Sonia, P-317-T-230-p.21 (FRA-p.18); BalSomia, P-317-T-229-p.72 (FRA-p.63).

1564 Bakar, Sonia, P-317-T-228-pp.40 (FRA-p.37); Baamia, P-317-T-229-pp.31-33 (FRA-pp.27-28).

165 SeeBakar, Sonia, P-317-T-229-p.71 (FRA-p.62); Bal@onia, P-317-T-p.40 (FRA-p.34); Bakar, Sonia, P-
317-T-229-pp.31-32 (FRA-pp.27-28).

1368 |CRC, Interpretive Guidance on the Notion of Direct Paigiation in Hostilities(Geneva 2009), p. 60 (‘]...]
even civilians forced to directly participate indtitities or children below the lawful recruitmeage may lose
protection against direct attack”).

1567 EVD-OTP-00203. P-233-T-86-p.29 (FRA-p.36); P-2387p.6 (FRA-p.7).Seealso [REDACTED].

1568 |[REDACTED].

169\/.19-P004-T-234-pp.16, 19-20, 44-60 (FRA-pp.14,186 38-52); EVD-D02-00110.
1570y/.19-P004-T-235-pp.25-29 (FRA-pp.22-26).

1571 p_166-T-226-pp.27-28 (FRA-pp.25); P-166-T-227-850 (FRA-pp.43-44).

1572IREDACTED].
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874 .Information with regard to those killed during atigogoro attacks is also misleading.
D2-176 testified that [REDACTEDFE’® However, she is included on EVD-OTP-000203,
according to which she died during the 9 Januai12Bogoro attack. “It was difficult”,
[REDACTED], to verify the information given to [RERCTED] by those that said they
survived the attack, and in then compiling [REDA@]Hist.*>"*

875.These difficulties extend to the alleged protectitagus of those listed: information as to
the persons’ combatant status was simply not giaed,P-166 allowed for the possibility that
EVD-OTP-00203 includes those directly participatindiostilities, as well as combatafifs

including two womer>®

876.Based on its own calculations, the defence injtialirived at 150 victims of the 24
February 2003 attack, as does the prosecutionceedfrom the initial “no less than 200"
originally charged®”’ This number by the defence did not include thersrffREDACTED],

however. Nor are listed numbers 40 and 198 includbdut which [REDACTED] confirmed
having made mistakes, or numbers 174, 253, and @B4which similar mistakes were

made®®*"®which then brings the number to 142.

877.0mitted from this are the totals of those killed ddyilians, for which as noted above,
Mr. Katanga cannot be held liable, as well of thbaging directly participated in hostilities
and of combatants, for lack of reference in thetbsthis effect. EVD-OTP-00203 must be
scrutinised accordingly, also in light of the fallmg: there was a general mobilisation and
recruitment in Bogoro into the UPE®® the UPC comprised people from Bogdrd® and
approximately 70 UPC soldiers were killed duringhfing on 24 Februaly?}, of between
300 and 400 UPC stationed at the Bogoro Institie Kivali school, and Mount WaKa>
These UPC deaths may be included in this listfdanh unknown extent.

878.The UPC deaths are not charj&dand do not, as a matter of law, constitute mueder

wilful killing. The same is true too, of those hagidirectly participated in hostilities, insofar

1573 H2.176-T-255-p.19 (FRA-pp.18-19).

1574 p_166-T-226- pp.60-61 (FRA-pp.56).

1575 SeeP-166-T-226-pp.60-61 (FRA-pp.55-5&eealso CHM-P-0001-T-81-pp.22-23 (There “absolutelgre
casualties among the fight(FRA-p.28).

1576 SeeP-268-T-108-p.17; P-268-T-108-pp.37, 47 (“The posiwhere we could find many soldiers was the
position at the Bogoro Institute”).

1577 SeeP-166-T-226, p.31 (FRA-p.28); CD, paras 20, 21).&2ealsoibidem paras 305, 425; DCS, para. 34.
1578 [REDACTED].

1379 EVD-OTP-00202, paras 125, 128-132.

1580 p_323.T-118-pp.47-48 (FRA-pp.45-46).

1981 )2.176-T-255-pp.35, 40 (The UPC was losing “a oitmen) (FRA-pp.35, 40).

182 p_268-T-107-pp.30, 20, 22-24, 25 (FRA-pp.19, 25; B-268-T-108-pp.17, 38, 37, 47 (“The positionene
we could find many soldiers was the position atBogoro Institute”) (FRA-pp.16-17, 36-37).

183D, para. 288.
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as the undetermined inclusion of their numbersaoscerned, and insofar as their loss of
protective status exempts Mr. Katanga from the esinvith which he is charged, to which the
defence now turns.

The prosecution failed to establish the protectstatus of at least some of the
victims

879.Contrary to the finding by the Pre-Trial Chamb¥&f,as the attacking force of a party
gradually gains control of the targeted villaget ab civilians in these successive areas are
necessarily afforded protective status within theamng of article 4 of Geneva Convention
(GC) IV. Pocketed resistance by those directly ipgdting in hostilities could continue:
during this time and until such time as they nogkemso participate, these civilians do not
benefit from article 4 protection (they lose thetpction afforded to civilians for such time as
they so participat&® but retain their civilian status as such). In otherds, their killing
during their armed resistance, even if Bogoro wadeu the control of, or when it gradually

came under the control of the belligerent partyasa crime.

880.That protected status excludes persboss de combaand those taking direct part in
hostilities, is also the case of armed conflict nbian international charact&® Germain
Katanga cannot then be held liable for any suclthdeaand regardless of the qualification of
the conflict — because they do not constitute murde wilful killing: international
humanitarian law (IHL) does not prohibit the killinof combatants or of those directly

participating in hostilities that are otherwise podtected by IHL.

881.Also contrary to the finding by the Pre-Trial Chanb®’ reference to protection
afforded pursuant to levée en masse not applicable in the current cds¥ Civilians that

1384 ¢CD, paras 288, 292, 293.

1985 seegenerally ICRC Interpretive Guidance on the Notion of Direct Paigiation in Hostilities(Geneva
2009); Jean-Marie Henckaerts and Louise DowswalkkB&€ustomary International Humanitarian Law
(Volume I: Rules) Cambridge: Cambridge University Press (2005),18p23; Article 51(3) of Additional
Protocol I. The ICTY Appeals Chamber has noted wivih regard to the case law considering whethanair
victims of Article 3 crimes were participating imdtilities at the time of the offence, that “thigigprudence
does not redefine the meaning of the term ‘civilifout merely refers to the rule laid down in AlEc51(3) of
Additional Protocol I, according to which civiliansnjoy ‘general protection against dangers ariiiogn
military operations’ unless and for such time ayttake a direct part in hostilities’Prosecutor v. Mart, Case
No. IT-95-11-A, Judgment, 8 October 2008, paras 298.

1388 Seearticle 2(c)(i)-1 (War crime of murder) in relevgrart: “1. The perpetrator killed one or more pess 2.
Such person or person were eithers de combair were civilians [...] taking no active part ingiilities.” See
also Common Article 3 of the Geneva Conventiongliegble to armed conflict non of an international
character at (1)(a) in relevant part, which praisibhurder of all kinds of “[plersons taking no aetipart in
hostilities, including members of the armed fored® have laid down their arms and those placers de
combat]...]";Article 13(3) of Additional Protocol Il (“Civlians shall enjoy the protection afforded by tRiart
[Article 13 — Protection of the civilian populatiprunless and for such time as they take a direct m
hostilities”); Articles 4(1) and 4(2)(a) of Additial Protocol Il.Seealso Geneva Convention |V, article 32,
which forms part of Part Ill relative to the “Statand Treatment of Protected Persons.”

1387 CD, para. 287 (Article 44 of Additional Protocd! |
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take up arms to resist a belligerent party of #mes State are said to directly participate in
hostilities, and, as indicated above, lose theitgumtive status until such time as they laoes

de combatf(i.e., no longer so participate). Their deathsrdutheir armed resistance do not
constitute murder or wilful killing. The defencexiteexamines the specific failures by the

prosecution to establish the protective statug tdast some of the victims.

Direct participation in hostilities at Bogoro

882.The attacks, the insecurity of Bogoro, the schatdsed, and the advance notice of
possible attacks all made it such that by 24 Felruaost people had left Bogoro for the
safety of other places®® Some 800 civilians remained, according to D2-¥76.P-323
similarly testified that many civilians left befotiee attack, as did othel¥* Arguably, and as
P-166 testified, a number of those that remaindglogoro did so at the behest of the UPC, to
help them defend Bogord®? The defence submits that such was the case wétiBtiyoro
Security Youth Group, which was introduced by theQJwhen it first arrived in Bogoro in
20011°%% According to P-233, it comprised virtually all theungsters from Bogorg™*

883.And whilst the Ugandan military trained thousanfislema youth in Ituri, Uganda, and
in Rwanda, the Hema militamen were not the onlgto carry weapons: each family in
Bogoro was reportedly given weapdn® It is reasonable to expect that some of these
weapons were used on 24 February by members dddgero Security Youth Group, who

were armed when carrying out patroi¥

1388 A levée en masseccurs only against armed forces of another Statd, is not applicable in an ongoing
armed conflict.SeelCRC, Interpretive Guidance on the Notion of Direct Peipation in Hostilities(Geneva
2009), p. 25 (“As far as thievée en massis concerned, all relevant instruments are basedhe same
definition, which refers to the inhabitants of anmmccupied territory who, on the approach of thenay,
spontaneously take up arms to resist the invadinges without having had time to form themselvés regular
armed units, provided they carry arms openly asgeet the laws and customs of war”).

1589 p_233-T-88-p.18 (FRA-p.22); P-233-T-88-p.10 (Athsols in Bogoro were closed down from 2001) (FRA-
p.13).

1590DH2.176-T-256-p.54 (FRA-pp.45-46).

1591 p.323-T-117-p.35 (“Many civilians left before tlagtack, but | wouldn't say that there were that ynan
civilians living in Bogoro. The civilians settled Bogoro when things calmed down. Otherwise, theyewn
Bunia or Kasenyi. They only returned to Bogoro itaffood. And when the attack took place, someliains
were on site there”) (FRA-p.34%eealso P-161-T-114-p.44 (FRA-pp.41-42); P-161-T-1082 (FRA-pp.31-
32); P-161-T-113-pp.27-29 (FRA-pp.27-28) ; P-1611%-p.40-41, 43-44 (FRA-pp.41-46); P-161-T-111-p.23
(FRA-p.22); P-161-T-114-p.40-41, 43-44 (FRA-pp.4);4P-161-T-113-p.28-29 (FRA-pp.27-28); V-2-T-231-
pp.26-31 (FRA-pp.21-26).

1592 5eeP-166-T-227-pp.47-48 (FRA-pp.41-42).

1993 50eP-166-T-227-pp.47-48 (FRA-pp.41-4Beealso P-233-T-88-pp.12-15, 53-54 (FRA-pp.16-1968]-

1594 p_233-T-88-pp.12-15 (FRA-pp.16-19, 67-68).

159 Bakar, Sonia, P-317-T-229-pp77-79 (FRA-pp.68-@9YD-OTP-00205.Seealso P-280-T-156-p.40(FRA-
p.39); P-280-T-157-p.19 (“[...] the families had weap at home. Even if the person was a civiliany thed
weapons at home”) (FRA-p.19).

15985eeP-233-T-88-pp.21, 54 (FRA-pp.25-26, 68).
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884 .Having already been established some two years forihe attack in question, it cannot
reasonably be excluded that members of this groak direct part in events on 24 February
2003. This is particularly so in light of P-166¢6i@ence that young Hema trained by the UPC
fought to defend the villag€®’ Such persons were therefore not afforded proedtstus at
the relevant time. The defence submits that théhdefathose belonging to this group during

their armed resistance does not amount to wilfilihgi or indeed to murder.

885.That at least some persons directly participatedhastilities on 24 February is
confirmed by P-166, who testified that there wawdians at about 30 metres from the camp
and that when the attack took place, some of thelped the soldiers to transport essential

equipment, such as munitiofs®

UPC child soldiers
886.As with those having directly participated in hbgés, the death of UPC child soldiers

during their armed resistance does not amount reithevilful killing or to murder. P-166
participated in such recruitment meetings and aecdethat a UPC delegation carry out an
awareness campaign in Bogoro, and is said in #nises to have contributed to recruitment. It
Is not surprising, then, that whilst he admittedttthe UPC recruited kadagos/children, he
denied that this occurred in Bogdr8® such an admission would otherwise implicate him in
the recruitment of children into an armed groupleled, P-268 confirmed having seen UPC
child soldiers aged approximately between eigttenr and dressed in civilian clothing® P-
287 also confirmed that there were UPC child satdi®* Because children were recruited by
the UPC between August 2002 and February 283any such children that directly

participated in the events of 24 February wereafiorded protective status.

1597 p_166-T-226-pp.44, 51 (FRA-pp.41, 47).

1598 p_166-T-226-pp.44, 51 (FRA-pp.41, 47). It mustréealled with regard to P-166's evidence that fuerit
see adult civilians participate in the defence ofj8ro, that he had, in fact, left Bogoro [REDACTE]or to
the attack in question, and followed the situafioBogoro from thereSeeP-166-T-225-pp.18-20 (FRA-pp.15-
17); DRC-D2-176-T-255-p.46 (FRA-p.45); EVD-OTP-0@2paras 24, 60, 121.

159 5eeEVD-OTP-00202, paras 124, 125, 128-132.

1600 p_268-T-108-pp.46-47 (FRA-pp.45-46)See also P-267-T-163-pp.65-66 (The witness conducted
disarmament of children in the UPC) (FRA-pp.67-68).

1601 p_287-T-130-p.37 (FRA-p.37).

1602 5eeEVD-OTP-00202, paras 128-13Beealso Baguma, Jonathan, D02-0136-T-241-p.27 (FR&pEVD-
D02-00117.See also EVD-OTP-00120. Children from the UPC wereluided in EVD-OTP-00120See
Mbodjima, Mbaraza Christian, D02-0160-T-273-p.8001irming that children from the UPC were at the
Aveba demobilisation site) (FRA-p.74).
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Difficulty in distinguishing
887.D2-176 testified that not all UPC soldiers, [REDAED], were in uniform at the time

of the attack®®® There were was a mixture of people at Bogoro,ntiagority of which was

armed™®®* P-280 testified with regard to the fighting itsetat it was difficult to distinguish
between civilians and fightet&’® P-28 similarly testified of those that died, thiatwas not
possible for us to ascertain whether they werdiansg or soldiers, [blecause they all had
weapons.**® And whilst soldiers’ bodies were in the firing qitone could see that their
uniforms had been remové¥’ Furthermore, the UPC also included female soldi¢rthe
relevant time"®°® This renders all the more difficult distinction deabeyond reasonable doubt
between the UPC members, including children, thbseing directly participated in
hostilities, and both male and female civiliangigiting age.

The burden of establishing protective status negtsthe prosecution

888.It is for the prosecution to establish the protécttatus of the victim®®® The
prosecution must similarly prove that the perpetrabuld not reasonably have believed that
the victim was a member of the UPE? or that the perpetrator could not reasonably have
believed that the victim was not entitled to cwili protection at the relevant time. Whilst
civilian status under IHL is presumed in case dfilit¢®* this provision is intended for the
specific situation to which IHL is intended to appthat is, to ensure the greatest possible
protection to persons not directly participatindnostilities in situations of armed conflict.

1603 D2.176-T-255-pp.34, 37 (The witness saw a UPC candar wearing a blue-coloured pair of trousers
rather than his military uniform) (FRA-pp.34, 3Beealso P-268-T-107-pp.52-53 ([REDACTED], a UPC
soldier, was dressed in civilian clothes) (FRA-Ap3).

1604 D02-0148-T-279-pp.21-22 (FRA-p.19).

1605 p_280-T-162-pp.7-8 (FRA-pp.6-7). The defence naaitst that P-280 was not present at Bogoro, bullseca
his evidence should the trial chamber find otheewis

1606 p_28-T-219-pp.9, 10-11 (FRA-pp.7-10); P-28-T-211-p0-61 (FRA-pp.52-54). The defence maintains that
P-28 was not present at Bogoro, but recalls hidende should the trial chamber find otherwise.

1607 p_0219-T-205-pp57-58 (FRA-p.57). The defence nadistthat P-219 was not present at Bogoro, butlseca
his evidence should the trial chamber find otheewis

1608 p_287-T-130-p.37 (FRA-p.37).

169t CD, para. 297.

1610 seeProsecutor v. Kordi and Cerkez Case No. IT-95/14/2-A, Judgement, 14 Decembe#i2p@ra. 53
(“[...] Article 52(3) of Additional Protocol | provids that in case of doubt as to whether an objeathwnils
normally dedicated to civilian purposes, such adage of worship, a house or other dwelling or lost, is
being used to make an effective contribution toitary action, it shall be presumed not to be sodu3ée
Appeals Chamber notes that the imperative “in cdsoubt” is limited to the expected conduct of amber of
the military. Howeverwhen the latter’s criminal responsibility is at igs the burden of proof as to whether an
object is a civilian one rests on the Prosecutjoemphasis adde®&eealsoProsecutor v. Stanislav GdliCase
No. 1T-98-29-T, Judgement and Opinion, 5 Decemb@03? para. 55 (“For thenens rearecognized by
Additional Protocol | to be proven, the Prosecutioost show that the perpetrator was aware or shioane
been aware of the civilian status of the persotaxid. In case of doubt as to the status of aopethat person
shall be considered to be a civilian. However, liichs cases, the Prosecution must show that in thengi
circumstances a reasonable person could not halevds: that the individual he or she attacked was a
combatant”).

1611 Article 50(1) of Additional Protocol I.
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889.The provisions of IHL, at the time of their drafiinvere never intended to be utilised as
such in criminal proceedings. As a result, elenmgntansiderations that are integral for a
criminal trial, such as the burden of proof restwith the prosecution, do not feature in the
text. To presume civilian status in a criminalltieould be a wholesale reversal of the burden

of proof.

890.The same applies with regard to the entitlemenrtidfian protection for those directly
participating in hostilities, which includes ciahs that spontaneously take up arms to resist
the invading forces. It is for the prosecution tove that such persons were not directly
participating in hostilities at the relevant tine¢ thus not entitled to protective status). That
the burden still rests with the prosecution in sacthumstances has been confirmed by the
ICTY Appeals Chambef?*? In case of doubt in a criminal trial of the staaighe victims or

of the protection to which they are entitled at thlevant time, the principl@ dubio pro reo
must apply-®*3

891.Indeed, it cannot reasonably be excluded thatat lsome of the deaths in question
were of those directly participating in hostilitieand that they occurred during the armed
resistance of 24 February. The prosecution hasddid establish beyond reasonable doubt
protective status in such cases of ddibtand in order to enter a conviction for the crirass
charged.

The witnesses on which the prosecution relies

892.Whilst admitting that there was a “long distance&iveen his hiding location and the
UPC camp, P-268 testified that he easily heard vpleafple beside this camp said. When
asked the distance in metres, the witness coulccowtirm, and instead explained that “it

might have been very far or very close.” In acfaal, the distance separating P-268 from the

1612 5eeProsecutor v. StrugatCase No. IT-01-42-A, Judgment, 17 July 2008, p&ra (“In order to prove cruel
treatment as a violation of Common Article 3 unéeticle 3 of the Statute, the Prosecution must prbeyond
reasonable doubt that the victim of the allegedrfé was a person taking no active part in hassfit. Seealso
Rogier Bartels, “Discrepancies Between Internafibhamanitarian law on the Battlefield and in theu@tooom:
The Difficulties of Applying International Humanitan Law During International Criminal Trials", ilarcel
Brus et al. (eds)international Law Between Conflict and Peacetime:Search of the Human Facé.M.C.
Asser Press (forthcoming); William Fenrick, “Intational Humanitarian Law and Criminal Trials”, 7
Transnational Law & Contemporary Problerfi997), p. 26.

1613 5eeProsecutor v. Limaj et alCase No. IT-03-66-A, Judgement, 27 Septembe¥ 208ra. 21 (“The Appeals
Chamber is satisfied that the principleimflubio pro reg as a corollary to the presumption of innocenaod, the
burden of proof beyond a reasonable doubt, apgiéadings required for conviction, such as thadeéch make
up the elements of the crime charg&klis approach is consistent with the case-law eflifternational Tribunal
and is a logical approach, given that, in the camé issues of fact, the principle is essentiflist one aspect of
the requirement that guilt must be found beyondasonable doubt”).

1614 Seee.g., Article 22(2) of the RS (“The definition af crime shall be strictly construed and shall net b
extended by analogy. In case of ambiguity, thenitédh shall be interpreted in favour of the perdwing
investigated, prosecuted or convicted”).
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Lagura Hotel was approximately 656/ or roughly a seven and a half minute w&i.It is
doubtful, to say the least, that P-268 — or indeegone for that matter — could hear spoken

words over such a distance.

893.Nor was it possible, the defence submits, for P-ic6hear “very well”, and thus to
understand, or indeed identify those at the Bodostitute or atop Mount Waka, from his
house or his hidden place: he was located at s@f@ertetres, or approximately six minutes
by foot, from Mount Waka, and at around 400 metlmn the Bogoro Institut&!’
Furthermore, Constance Lojenga (CHM-2), the Ngitiguage expert called by the Chamber
about an excerpt of his evidence in this regardedithat care be taken in relation to the in-

court interpretation of what P-268 claims heartidee been saitf*®

894 .Similar caution must be exercised in weighing thidence of P-323, who conceded that
he was unable to observe what was happening inogben 4 kilometres from it, despite
his prosecution statement to the contrafyThe defence notes that a 4 kilometre distances is
walked in approximately one hour. That he movedsel” to Bogoro to observe events — but
without specifying this distance now separating iff- raises doubt, however slight, as to

whether was able to see the events in question.

895.with regard to credibility generally of the rele¥grosecution witnesses, the defence
develop the following submissions, with specifiterence to the charges under article 7(1)(a)
and 8(2)(a)(i) of the Statute, or under article)@}i). In addition to arguments developed
elsewhere herein that P-219 was not present atrBpb evidence of having allegedly seen
“no less than 300 bodies” inside and outside thsstbom and in the pitch of the sch&d
raises even greater doubt as to the evidence stiqoegiven that the prosecution’s own case

is that half this number was killed.

1615 SeeP-268-T-107-pp.15-16, 22-24, 30, 32-33, 69 (FRALARLS, 22-25, 30, 32-33); P-268-T-108-pp.67, 68-
69 (FRA-pp.66, 67-68); EVD-OTP-00044.

1618 5eee.g., P-161-T-109-p.27 (FRA-p.26); P-161-T-1113@p42 (One kilometre is walked in fifteen minutes)
(FRA-pp.35-39).

1617 p.161-T-109-pp.38-39, 42-43, 49 (FRA-pp.39, 4148); P-161-T-110-p.57(FRA-p.54); P-161-T-111-p.38
(FRA-p.36); P-161-T-112-pp.40-42, 44-52, 64-69 (FRA40-53, 65-71); P-161-T-113-pp.55-57 (FRA-pp.54-
56); EVD-D02-00014 ; EVD-OTP-00049 ; ICC-01/04-04/8234-Conf-Anx,Procés verbal de I'opération de
transport judiciaire en RDCparas 77-86Seealso D2-0258-T-287-p.18 (FRA-pp.16-17); EVD-D0216@;
EVD-D02-00212; EVD-D02-00204; Dhengachu, Jean Log62-0258-T-286-p.79 (FRA-pp.70); EVD-D02-
00162.

1618 | pjenga, Constance, CHM-P-0002-T-159-pp. 25-264BYFRA-pp.26-27, 39-40, 41-42); EVD-CHM-
0003, and accompanying Annex.

1619p_323.7-118-pp.6-7 (FRA-p.6).

1620p_323-T-118-pp.2-8, 38-39 (FRA-pp. 2-7, 37-388B-T-117-pp.47, 48, 61 (FRA-pp.46, 47, 59-60); EVD
OTP-00052.

1621 p_0219-T-205-p.57 (FRA-p.57); P-0219-T-209-p.2RAFpP.21-22).
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896.With regard to P-161, the discrepancies in his @vwe as compared to his previous
statement — and even within his testimony aboutwngs present and the killings that he
allegedly witnessed — are so flagrant and so numsEYd that no trier of fact could base

findings beyond reasonable doubt, on this evidence.

Conclusion

897.Germain Katanga cannot be held responsible foretttent of the killings, even in
reduced figure as conceded by the prosecutionntany reasonable uncertainties remain.
Proof has simply not been established as otherveigaired by the prosecution. Also, the
evidence suggests excesses of the few rather ribemt iof the many, insofar as the existence
of any criminal common plan is concerned. The ew@gemust be weighed accordingly and
where reasonable doubt exists, in favour of Mr.akgt. It has further not been proved that
all victims were afforded protected status undené&va Convention IV or the Additional

Protocols, or that the conduct was associated amtimternational armed conflict.

C- Pillage

Introduction

898.The prosecution has failed to prove beyond reasendbubt that Germain Katanga
exercised the requisite effective control for avgotion to be entered for pillage, whether in
international or in non-international armed corifli€he prosecution has failed too, to meet
the standard of proof with regard to the mentainelet and the gravity requirement of the
crime, insofaiinter alia, as opportunistic pillaging is concerned. Nor itdve excluded that at
least some of the goods constituted war booty, enevappropriated for reasons of military
necessity. And with regard both to internationatl amon-international armed conflict, the
prosecution has failed to distinguish the pillagioigprotected property?® as defined by
international humanitarian law instruments applieato both types of conflict from other

1622 SeeP-161-T-109-pp.16, 18, 21, 27, 28, 24, 40-41 (RFA22-29, 39-40); P-161-T-110- pp.67-69 (FRA-
pp.67-69); P-161-T-112-p.42 (FRA-p.42); P-161-T-1635, 41 (FRA-pp.37-42); P-161-T-111-pp. 59-61
(FRA-pp.59-60); P-161-T-113-pp.40, 42-43, 47-51 AHpp.49-51); P-161-T-113-pp.43-52 (His [REDACTED]
wife, [REDACTED], had previously left Bogoro) (FRgp.43-45). However, the witness also testified thase
present at his house at the time of the attackudledd [REDACTED].SeeP-161-T-109-pp.18, 28-29 (“My
[REDACTED] wife was with my child [REDACTED], buht mother of that child had accompanied the child
[REDACTED]. There were three people [REDACTED], ltnére were two of us at home with other children
who had stayed in the house. [...] In the houseethias my [REDACTED] wife, [REDACTED]. Then thereas
[REDACTED]") (FRA-pp.17. 27-29). The witness alsondirmed that his [REDACTED] wife [[REDACTED]]
had previously fled Bogoro because of the ethnilings, and was therefore not on the scene at ¢levant
time, and that he had [REDACTED]: “It was [REDACDE She’s the one who had left. | stayed with the
others. [REDACTED] was already gone”); P-161-T-1d38-42 (FRA-pp37-42); EVD-OTP-00049; P-161-T-
112-p.41 (FRA-pp.41-42).

1623 Both with regard to the nature of the goods camegras well as the persons from whom the goods were
allegedly taken.
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property, for which no such prohibition exists. &lg¢he prosecution relies on witnesses that
in the submission of the defence, no trier of famild rely on in findings beyond reasonable
doubt, including with regard to pillage. Finallyability for pillage, if any, is offset by the

prevailing circumstances at the time of the evaniguestion: appropriation as indispensible

for survival.

Lack of effective control by Germain Katanga ovéetcrime

899.The defence submits that liability for pillage pumst to the case law, is attributed only
once,inter alia, a twofold and conclusive determination is madstly, that the perpetrators

are identified, and secondly, that the accusedcesast effective control over them at the
material time. For example, iRladzihasanov, the ICTY Chamber found that civilians

committed the acts in question, but limited itslgsia with regard to the responsibility of the
accused, to the soldiers that pillaged and over mvitbe accused exercised effective
control’®** That the accused must have exercised effectiveratonver the perpetrators in

order to be found liable for pillage has also beenfirmed by the SCSt°*

900.In the present case, the defence maintains asrataboelsewhere herein, that Germain
Katanga did not exercise effective control over tblevant physical perpetrators, including
civilians, for which in his capacity as a membetha# militia, Mr. Katanga is not responsible.
With regard to the participation of civilians, P3&8escribed the attackers as those who had
come from the locality where the Bira were livignd believes that they were Bira in civilian
clothing, consisting mainly of women and childr@ihey were described as such on the basis
of the direction from which they arrived, becausehe language they spoke, and because
others told him that they had also seen Bira atteckindeed, P-233 saw that these women

and children carried away stolen godtfs.

1624 prosecutor v. HadZihasanayiCase No. IT-01-47-T, Judgement, 15 March 2006a94876-1886, 1903,
1862-1865, 1903, 1905, 1943-1944, 1952; 1943-1944 (rial chamber, in noting that acts of pillagaynihave
been carried out by civilians, determined on thisib that it was unable to establish beyond re&denkubt the
identity of the perpetrators, and as a result,pheicipation of the relevant brigades in the aotgjuestion to
sustain a conviction. It found too, that the acdudiel not exercise effective control over the arrgeaup that
actually carried out the acts of pillage, and codet that the accused could thus not be held regpgeras
charged). See alsBrosecutor v. Sirdj Case No. IT-95-9-T, Judgement, 17 October 20@3a.p875 (The
Chamber was not satisfied on the basis of the acl¢éhat the accused was liable for pillage basted alia, on
civilians having carried out the appropriation, whdurn, received instructions from other civilsgrand on the
basis of a lack of control of any kind.)

1625 prosecutor v. FofanaCase No. SCSL-04-14-T, Judgement, 2 August 208ras 838-840.

1626 p_233.T-83-p.59 (FRA-pp.72-73); P-233-T-88-pp.22-27 (The witness saw attackers arrive from tha Bi
collectivite at approximately 0600 hours) (FRA-pp28, 33-34) Seealso P-268-T-108-pp.44-45 (The witness
confirmed his previous statement, according to tiie saw a group of fighters come along a path fieBira
territory) (FRA-pp.42-43); P-0159-T-120-p.20 (SomBé&a people arrived last, and took the goods that t
fighters had forgotten) (FRA-p.20).
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901.That civilians appropriated goods is also confirrbgd?-161, who testified that some of
the women that participated in the appropriatiorgofds carried babies on their bati#,
and by Sonia Bakar, according to whom the attackanges were accompanied by children
and by women, who were there to steal and trangpertgoods®?® In fact, women and
children stole goods in different housé€%€ and children carried stolen goods to their own
villages®*® It was “a lot” women “from everywhere” (i.e., frodifferent villages) that came
to take things®! D02-176 similarly testified that the entire popida of the collectivité
came to fight, including the women: in looking hém, it was easy to say that they were all
civilians, for they behaved like civilians and wehessed as suc¢f*? Women and children
were even present at the Bogoro Institute on thenimg following morning, to transport

objects!®*

902.The evidence suggests then, that the participaifocivilians in the appropriation of
goods was of an opportunistic nature, rather tharrésult of control of any kind by Germain
Katanga. P-12 testified in this regard that dumwgnts, people would go to take away what
they could to their home$3* P-219 similarly testified that the population wdbdbllow the
fighters, to take things from the locali§?®> And with regard to the Ngiti civilians that
returned to Bogoro to recover what they had ledtehthey had “no connection whatsoever”

to the combatant<$>°

903.Indeed, and whilst the prosecution concedes thailiatis participated in the
appropriation of goods, it has failed to estabhsly control by Mr. Katanga over these very
perpetrators, and refers instead to the combataetely having “priority” over the stolen
goods®®’ In fact, Germain Katanga did not exercise congblany kind with regard to

1627p_161-T-111-pp.12-13 (FRA-pp.12-13).

1628 Bakar, Sonia, P-317-T-228-p.38 (FRA-p.32); P-0T15920-p.28 (Women helped to transport the goods tha
had been pillaged) (FRA-p.28).

1629p_323.7T-117-p.63 (FRA-p.61).

1630p_132-T-140-p.45 (FRA-p.47).

1631 p_132-T-140-p-54 (FRA-p.56).

1632 SeeD2-176-T-256-p.38 (FRA-p.33BeealsoD2-176-T-255-p.35There was a lot of shouting, and a big
group of attackers, including women, men, and céiidto intimidate us through noise (including tigh cow
horns) and signing) (FRA-p.35).

1633 SeeP-268-T-107-pp.62, 64 (FRA-pp.57, 61-62); P-2680B-pp.12, 27 (The women and children were
carrying property. The combatants were taking pathe war, and whenever they had the upper hanthen
enemy, whenever they defeated the enemy, the wamerchildren transported the property or items)AFR
pp.11-12, 26).

1634p_12.T-197-pp.65-66 (FRA-pp.72-73).

1635 p_219-T-206-pp.19-20 (FRA-pp.19-2@eealso P-280-T-158-p.51 (Civilians that wished totgdhe front

at Mandro could follow the soldiers. After the Ibattall those that followed could take part in thidaging)
(FRA-pp.51-52).

1636 N2-300-T-324-pp.52-55 (FRA-pp.48-49).

1837 SeePFB, para. 100Beealso VFB, paras 182, 184.
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pillage. P-219 testified in this regard, “[yJou dastop looting that soldiers are carrying
out.”®*® D02-148 similarly testified about this lack of ¢ over combatants:
Sometimes one out of ten combatants would go badeé¢ the commander
and they would say, ‘Well, this is what I've looteldwill give you 100
francs from what | looted,” but this was not thesedor everyone. Each
combatant had his weapon. Each one behaved inwmsneanner. If as a
commander you go asking the combatants to give panti of the loot, a

gunfight could break out. A combatant can come itee you a hundred
francs, but you cannot force them to give you whay looted-%%°

Similarly, Germain Katanga could ask fighters teegproperty back that they had pillaged,;

crucially, however, the fighters in Aveba did ndwvays follow his orderd®® No effective

control by him can therefore be established in ribggrd.

904.In failing to establish beyond reasonable doubtdffective control by Mr. Katanga
over the relevant perpetrators at Bogoro, he cabedaid to have pillaged for personal use,
as otherwise required for conviction to ensue. Nan it be said that opportunistic
appropriation was carried out with the intent tstdey Bogoro or to displace those that lived

there, as otherwise required by the pre-trial chemoinder article 8(2)(b)(xvi"**

905.Furthermore, article 8(1) of the Statute requirehigh threshold jurisdictionahnd
statutory gravity requirement in respect of wamas: “[...] in particular when committed as
part of a plan or policy or as part of a large-s@mmission of such crimes.” As noted above
and elsewhere herein, pillage and the taking ofdgoat Bogoro was committed by
perpetrators — civilian and armed forces and aliket under the effective control of Germain
Katanga. Appropriation of an opportunistic natuemmot be said to have been carried out
pursuant to, or indeed as part of, a plan or patitysermain Katanga; nor can pillage by
those not under his effective control. Also, P-2&Stified that the plan to pillage did not

exist: it was the soldiers themselves who carrigttuis pillaging™®*?

906.Nor does the pillage at Bogoro constitute part damge-scale commission of such

crimes, also as otherwise required, or as requiitethe alternativé®*® This limitation of

1638 p_219-T-205-p.60 (FRA-pp.59-60).

1639 D2-148-T-280-pp.66-67 (FRA-pp.57-59).

1640 D2-P-0134-T-259-p.75 (FRA-pp.68-6Beealso P-12-T-197-pp.65-66 (Whilst Germain Katangerapted

to secure the return of pillaged Ugandan goodsetigno conclusive evidence that he was successfsb
doing) (FRA-pp.72-73).

1641 CD, para. 229 and accompanying footnote.

1642p_0279-T-148-pp.24-25 (FRA-p.25).

1643 SeeSituation in the Democratic Republic of the Cont®C-01/04-169, Judgment on the Prosecutor's
Appeal Against the Decision of Pre-Trial ChambeEntitled ‘Decision on the Prosecutor’'s Applicatifor
Warrants of Arrest, Article 58', 13 July 2006, parQ.
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jurisdiction td®** and statutory requirement of, criminal acts oeatain gravity is also

limited, the defence submits, with respect to thlewant physical perpetrators. The gravity
criterion must be assessed on the basis of theepratprs over whom Mr. Katanga exercised

effective control at the relevant time.

907.In this regard, in order to qualify as pillage unttee Rome Statute, the defence submits
firstly that appropriations must i) have been @rout beyond reasonable doubt by these
very perpetrators and secondly, pursuant to the s, that ii) there must be more than
sporadic acts or “petty property expropriation”, Hlarge-scale”, and go beyond “mere
sporadic acts of violations of property right&*® This latter determination of the crime of
pillage inBembawas made bearing in mind the goals of the Statsitenumerated in article 1,
and the description of such war crimes as “seriors’particular, “cases of petty property
expropriation” might not be within the scope of g®d provision; hence determination to be

made on the seriousness of the violation, in lighthe particular circumstances of the

caset®4®

908.Even if analysed in the context of Bogoro as a efid] the defence submits that the
gravity criterion is not met, absent effective cohtby Mr. Katanga over the physical
perpetrators at the time in question, and that@prations justified by military necessity do
not constitute the crime of pillaging. What is lafter removing from the analysis the taking
of goods by civilians and by persons falling outsile scope of effective control by Germain
Katanga — irrespective of the position of the deéethat the relevant acts cannot be attributed
to him — and removing too, appropriation justifieg military necessity, does not amount to

“large-scale commission.”

909.And whilst the statutory requirement of either ‘paf a plan or policy” or “part of a

large-scale commission” is not absolute, but igead qualified by the expression “in

particular*®®® the Court is nevertheless to focus, both witlpees to its jurisdictional and

1644 Otto Triffterer, Commentary on the Rome Statutethef International Criminal Court —Observers’ Notes
Article by Article 29 ed., (C.H.Beck Hart Nomos, 2008), 409.

164> SeeProsecutor v. Jean-Pierre Bemba Gomb®C-01/05-01/08-424, Decision Pursuant to Arti6l7)(a)
and (b) of the Rome State on the Charges of theeutor against Jean-Pierre Bemba Gombo, ICC-01/05-
01/08-424, 15 June 2009, para. 317.

1646 prosecutor v. Jean-Pierre Bemba Gomb®C-01/05-01/08-424, Decision Pursuant to Artiélg7)(a) and
(b) of the Rome State on the Charges of the Préseagainst Jean-Pierre Bemba Gombo, ICC-01/05831/0
424,15 June 2009, para. 317.

1647 seeProsecutor v. Jean-Pierre Bemba Gomt6C-01/05-01/08-1091, Decision on 653 Applicasiomy
Victims to Participate in the Proceedings, 23 Deoen2010, para. 32 (“The Chamber considers thdt siagle
act of pillage shall not be assessed in isolatiatrshall be analysed in the context of the pillggif a town or a
place”).

1648 prosecutor v. BembaCC-01/05-01/08-424, Decision Pursuant to Artiéli7)(a) and (b) of the Rome
Statute on the Charges of the Prosecutor Agaiast-BPeerre Bemba Gombo, 15 June 2009, para. 211.
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statutory requirements, on crimes meeting this ifipegravity threshold!®*® The defence
submits for the reasons set forth above and adafsa next with regard to war booty and
military necessity, that the gravity threshold foonviction under article 8(2)(b)(xvi) or
8(2)(e)(v), is not met.

The goods allegedly pillaged: military necessitydgprotected property in IAC and in
NIAC

910.In addition to the right of requisition or seizueeparty to an IAC may lawfully take
weapons and military equipment of the enemy foundhe battlefield as war boot§° for
which no justification is needed under IHt>! And whilst the ICRC Customary IHL Study
could not identify a rule with regard to NIAC that¢ccording to international law, would
allow the seizure of military equipment belongitgan adverse party, nor was a rule found
that would prohibit such seizure under internatidaa.*®® Indeed, the Elements of Crimes
prohibit pillage both in IAC and in NIAC, save assiified by military necessit}{f>® It cannot

be excluded in the present case that the apprmpriat an SMG (a sub-machine gun), a large

1649 SeelCC Statute, Preamble [4], articles 1, 5 ahis&nd corresponding Elements of Crimes (The Crime of
Aggression as constituting “a manifest violatiori"tke United Nations Chartergeealso ICC Statute, articles
17(1)(d), 53(1)(c), 53(2)(b) and (c). Schabas h@sdthat although “[...] genocide and crimes agfaiumanity
would appear to be prima facie serious enough twantintervention by the Court, his will not alveabe the
case for war crimes”; hence the adoption of art{le). Schabasin Introduction to the International Criminal
Court, Cambridge University Press, 2011, p. 127. That ghavity criterion is both a jurisdictional and a
statutory requirement is also evidenced by theo¥dtg: Knut Dérmann, “War Crimes — para. 17, in: O.
Triffterer, Commentary on the Rome Statute of the InternatiGniatinal Court(2008), at 307 (Dérmann argues
that the words “in particular” in paragraph 1 otide 8 make clear that a plan, policy, or a lasgale
commission is not an absolute prerequisite forGbart to commence investigations, and that the Cetiains
discretion to exercise jurisdiction over crimestthge not part of such a plan, policy, or largelesc@mmission
of crimes. He concludes that “[tlhe Prosecutor rhiigh instance also take into consideration otlaetdrs like
the egregiousness of a particular crime, the seniess and scale of a single crime, or the offfaiattion of the
alleged perpetrator”)Prosecutor v. Muthaura et allCC-01/09-02/11-356, Pre-Trial Chamber, Prosecisi
Response to the Defence Challenges to JurisdictiénQctober 2011, para. 14 (“The Court has jurisalic
because the crimes against humanity alleged und@ied7 are within the Court’s subject matter @dliction.
Whether Article 7 applies on its face to particutats, however, is a matter of statutory interpi@ta not
jurisdiction. And whether the evidence establisties predicate elements of the crime, includinghae, the
element of an organizational policy to commit adttaagainst the civilian population, is a sufficigrissue, not a
jurisdictional one”). Similarly argued, the gravigfement in article 8(1), read in conjunction wille general
gravity requirement of the Court, must be assebgdtie trial chamber at this stage of the procegdin

1650 Article 33 of Geneva Convention IV. Jean Pictat.(eCommentary to the Fourth Geneva Convention, pp
226-227; Jean-Marie Henckaerts and Louise DowswWBalck, Customary International Humanitarian Law
(Volume I: Rules)Cambridge: Cambridge University Press (2005)1pB-175.Seefurther DérmannElements
of War Crimes under the Rome Statute of the Intemnal Criminal Court(2003), p. 277, referring to Lassa
Oppenheim|nternational Law: A TreatisgLauterpacht ed., 7th edition, 1952), Volumepli401et seq

1651 Knut Dérmann,Elements of War Crimes under the Rome Statute eofirtternational Criminal Court:
Sources and Commentai@ambridge University Press (2002), p. 272. Seiafrmaterial obviously related to
the conduct of military operations, though resgi;tare lawful in principleSeeThe Hague Regulations, Article
53 (2), quoted irProsecutor v. Naletiti, Judgment, Case No. IT-98-34-T, 31 March 2003ap6éi6.Seealso
Prosecutor v. Marti, Judgment, Case No. IT-95-11-T, 12 June 2007, j&2&

1652 jean-Marie Henckaerts and Louise Dowswald-B€gistomary International Humanitarian Law (Volume I:
Rules) Cambridge: Cambridge University Press (2005),74..

1653 Elements of Crimes Article 8(2)(b)(xii)(5); Artiel 8(2)(b)(vxi)(2 and accompanying footnote); Awicl
8(2)(e)(v)(2 and accompanying footnote).
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six-battery radio, a solar panel, and in the gisiemation, food in the UPC canif’* were not
justified by military necessity. Accordingly, thiand other such appropriation does not
beyond reasonable doubt, amount to pillage.

911.Furthermore, the instruments of IHL applicable ACland NIAC explicitly prohibit
only the pillaging from “persons who do not takelieect part or who have ceased to take
direct part in hostilities, whether or not thelbrdity has been restrictetf> The appropriation
of goods belonging to the UPC or to those thatctlyeparticipated in hostilities at the
relevant time, does not, therefore, amount to ga@laThat the burden rests with the
prosecution to prove the protective status of pess@s been confirmed by the ICTY Appeals
Chamber geeparas 888-891suprg, and should therefore extend also to proving hdyo
reasonable doubt, the protected property in questiidtle, if indeed any such distinction has
been made in the present case, however. In casaubft in a criminal trial of the status of the
property or of the protection to which it is erdgdlat the relevant time, the principhedubrio
pro reomust apply ¢eeparas 888-891suprg. Liability pursuant to article 8(2)(b)(xvi) or to
article 8(2)(e)(v) cannot be attributed absent angh distinction madéeyond reasonable
doubt

Not all property was unlawfully appropriated

912.At least some of the persons that appropriateghtbperty in question were, in fact, the
owners of that property. Mr. Katanga testified th&ndu-Nord and Lendu-Sud were in
Bogoro when he passed through there on 8 Marchp(pewere descending from the Monts
Bleus/Bede-Ezekere, through Lakp&) The civilians that came back to Bogoro during and
in the aftermath of the attack were those that usdd/e there, including many Ngiti, who
had previously abandoned their homes and had dleeighbouring areas (to Lakpa, Nombe,
and to Tcharukaka (phor)}>” Whilst their farms were in Bogoro, they did noveaccess to
them, and so returned to recover the propertyttieat had left behind®>®

913.Indeed, the Lendu were the first to leave Bogorol®99, early 2000, when the

population learned that the fighting would reacly8w. Persons displaced as a result of the

1854 pEB, paras 101, 9%eealso VFB, paras 180, 184 (referring to the piltegbf the Bogoro Institute — the
UPC military camp, of generators, of vehicles); 8-Z-160-pp.61-62 (FRA-pp.61-623eealso P-279-T-148-
p.24 (Weapons were also retrieved) (FRA-pp.24-25)h regard to the appropriation of food in the UB&np,
such appropriation can be justified by military essity.Seee.q., article 54(3) of Additional Protocol I.

1655 Article 4(2)(g) of Additional Protocol lISeealso Geneva Convention 1V, article 33, which forpast of
Part 11l relative to the “Status and Treatment aoftBcted Persons.”

165 D2-300-T-318-p.33 (The witness could not confirhether people from Bedu-Ezekere participated in the
Bogoro attack, other perhaps, than the populatian thad left its property in Bogoro came back twower it)
(FRA-p.29).

1657 SeeD2-300-T-318-pp.23-24 (FRA-p.21).

1658 D2-300-T-318-pp.24, 28 (FRA-pp.21, 29).
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war then came out of the bush into Bogoro, and miecuthe empty Lendu houst8® Such
property cannot be said to have “belonged” to tispldced persons that resettled there. Nor
then, can the property be said to have been apptegrwithout the consent of the owner, an
element otherwise required for the crime of pillA%& Importantly, the consent must come

1.661

from the rightfut®®* or legitimaté®®? owner.

914 .Furthermore, and also contrary to what is otherwésgiired for the appropriation to be
unlawful, the recuperation of property was not cdtted against the “adverse party” to the
conflict. Instead, the property in question belahg®individuals whose “allegiance” was to a
party to the conflict that was not adverse or hedt the perpetratdf®® The return of the

rightful owners to recover their own property doest in such circumstances, amount to

unlawful appropriation.

The witnesses on which the prosecution relies

915.The prosecution relies on witnesses for which agldped elsewhere herein, there are
serious, but reasonable questions as to theirkihiggi This includes the evidence of P-280,
who, after having allegedly participated in the Bagbattle, [REDACTED}®** Also, P-280
testified on the one hand, that he never saw gsl@dibduct people and bring them back to
Lagurd®®® and that women were so abdudf&d on the other. His evidence that hostages

were taken to transport the pillaged gd8ficertainly cannot then be relied uptf

916.Similarly, P-219 could not in one day have walkbd faipproximately 100 kilometre
return distance from Aveba to Bogoro, including rosteep hills, given the [REDACTED]
injury that he had sustained previously, and foricwhhe had been hospitalised

1659 D02-176-T-256-pp.47-50 (FRA-pp.41-4Beealso P-233-T-87-p.46 (Certain groups started tepiiogoro
as early as around 1992) (FRA-pp.55).

1660t €D, paras 328, 329 (and accompanying footno®9,shd in particular, the following Element of C&Em
otherwise required of pillage: “the appropriatioasmvithout the consent of the owne&&ealsoidem para.
333; ICC Elements of Crimes, Article 8(2)(b)(xvi)(3

1661 prosecutor v. BembaCC-01/05-01/08-424, Decision Pursuant to Artiéli7)(a) and (b) of the Rome
Statute on the Charges of the Prosecutor Agairst-Béeerre Bemba Gombo, 15 June 2009, para. 31&t{{l,.a
the Chamber finds that, to the extent possibleesiption of the ‘expropriated’ property is reaarin order to
ascertain whether indeed ‘certain property’ wagappated without the consent of the rightful ower

1852 prosecutor v. Banda and JerbtCC-02/05-03/09-121-Corr-Red, Corrgendium of tfeecision on the
confirmation of Charges”, 7 March 2011, para. 1R&férring to appropriated property not having bestarned
to its “legitimate owners”).

1663t CD, para. 329 and accompanying footnote.

1664 p_280-T-160-pp.61-62 (FRA-pp.61-62).; P-280-T-1§B15-16 (FRA-pp.15-16); Dhengachu, Jean Logo, P-
0258-T-288-pp.37-38 (FRA-pp.34-35); EVD-D02-001a3V;D-D02-000204.

1665p_280-T-155-p.55 (FRA-pp.54, 56).

1666 p_280-T-158-pp.59-60 (FRA-pp.58-61).

1667 p_280-T-156-pp.45-46 (FRA-pp.44-46); P-280-T-15819-12 (FRA-pp.10-12).

18%8 Cf, VFB, para. 185.
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[REDACTED].*** To do so would have required 24 hours of conseeuwtialking®’®, which
does not tally with P-219’s evidence thatléft Aveba at approximately 0900 hours and that
he returned to Aveba that same day, or indeed Viderce thatarrived at Bogoro at
approximately 0900 hours on 25 February, havingAetba early that mornintj’* Despite
having allegedly taken a shortcut that day, P-2d@sdnot identify by how much this
otherwise lengthy distance was redut®d His evidence therefore remains unconvincing —
and is certainly not beyond reasonable doubt waetiard to his actual presence at Bogoro.
Nor then, can his evidence, as that of P-280 andlait they claim to have witnessed, be

relied upon.

917.For his part, and contrary to the prosecution’s aase, P-250 testified that nobody had
goods that they could take from the Bogoro areapifity trees were left: “there was nothing,
nothing to pillage. Everything had been burnt. ‘EBheere only the bricks in the houses that
had been built in Bogoro that were leff”® That nothing was left contradicts P-250's
evidence too, that goods were, in fact, pillafé Again, no trier of fact could possibly rely
on evidence — and from a prosecution witness, 8 {ethat not only is so fundamentally
contradictory in and of itself, but also, with tiiery case that the prosecution is seeking to

advance.

918. Similar criticism with regard to the credibilityf ®-161, who has dual witness-victim
status, is also advanced. Whilst P-161 welcomegdssibility of compensation for the loss
of [REDACTED] - at a value of almost [REDACTE®] — the evidence suggests instead
that a loss, if indeed any, was incurred during[REDACTED] Bogoro attack®’® That P-
161 did not lose [REDACTED] as a result of the Z&bifaary 2003 attack is also confirmed
by D2-176®" In fact, the evidence allows for the possibilihat P-161 may be seeking
compensation for [REDACTED] that may not all haveldmged to him at the relevant

1669 p_219-T-208-pp.77-79 (FRA-pp.67-69); D2-300-T-34¥58-59 (FRA-pp.50-51); P-258-T-286-p.42 (FRA-
p.37).

1670 SeeP-0219-T-209-pp.8-9 (FRA-pp.8-10).

1671 p_219-T-208-pp.76-77 (FRA-pp.66-67¢f. P-219-T-205-pp.54-55 (FRA-p.54); P-219-T-209-pp.(FRA-
pp.7-10); EVD-D02-00076.

1672 5eeP-219-T-209-pp.7-9 (FRA-pp.7-10); EVD-D02-000762F9-T-208-pp.72-73 (FRA-pp.66-67).

1673 SeeP-250-T-106-pp.22-23 (FRA-p.22).

1674p_250-T-100-p.11 (FRA-p.11).

167°p_161-T-112-p.43 (FRA-pp.43).

1678 EVD-OTP-00202, dated 17-19 février 2007 (Déclaratie témoin [REDACTED)]), para. 58 (“En tout, iy
eu entre trois et quatre affrontements. J'ai seelgngardé la date précise de l'affontement du l&mahére
2002. Ce jour la les combattants ont emporté lebesd’'un éleveur de Bogoro nommé [REDACTED]"); ICC
01/04-01/07-3202-Conf, Defence Notice of an Adnassil5 November 2011 (“[...] DRC-OTP-P-161's
nickname is [REDACTED]").

1677 SeeD2-176-T-255-p.48 (FRA-pp.47-48); D2-176-T-256-p.0FRA-pp.36-37). V-04 and D2-176 did not
lose cattle on 24 February, D2-176 having testjfiédefuse to say that [REDACTED] lost anything time
24th. | could not tell you anything that is notdruOn 24 [February], the [REDACTED]. Even our own
[REDACTED] was in [REDACTED].”).
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time*”® In such circumstances, and given in particulardhal status of P-161; that is, his
vested interest that a conviction be entered apgadirs Katanga for compensation to be
awarded, his evidence cannot then be relied upbe. Seme is said too, of V-04, whose
alleged loss totals some [REDACTEB[? And whilst like P-161, V-04 also lost
[REDACTED], it was not on 24 February, at which énv-04’'s [REDACTED] were in
[REDACTED]. D2-176 was able to confirm this becauss [REDACTED] were also in
[REDACTED] at the time?®®°

Appropriation as indispensible for survival

919.The prevailing circumstances at the time of thenevén question must be weighed
when determining the occurrence — if indeed any piltage. Appropriation of certain goods
for the purposes of survival has been held at @Yl not to constitute pillage, provided that
this threat to survival was present; that the appation was the only means to avoid this
harm; that it was not disproportionate; and thatghuation was not willingly brought about
by the perpetrator himseft®! The defence submits that such was the case irhNGwu

generally at the relevant time and at Bogoro irtipalar, for the reasons set forth below.

920.P-12 testified that people lacked the necessaouress with which to survive, and that
everyone faced difficulties for their own survivahis witness cited by way of example the
person responsible for the FLPI and in charge of msponsible for Bogoro, Nombe, and
Kagaba Bahagaleso (phon), who did not even havegtnmoney to buy shoes. And whilst
the Hema controlled the custom points at the berdmrd were therefore lucky, according to
P-12, others had “virtually nothing”. Even when tHema regained control of Bunia — and
despite having given the assurance that everythimgd be fine, they pillaged: otherwise, P-

12 testified, they had nothing else with which tarvéve. This was the situation for

1678 D2-176-T-255-pp.43-44 ([REDACTED]) (FRA-pp.43-44p-161-T-109-pp.10, 18-19 (The witness was
[REDACTED]) (FRA-pp.10-11, 17-18).

1679\/.04-T-234-pp.26-27, 29 (FRA-pp.23-27).

1680n2_176-T-255-p.48 (FRA-pp.47-48); D2-176-T-256-p4A (FRA-pp.36-37).

1881 prosecutor v. Od, Case No. IT-03-68, Rule BB Decision (Oral), 8 June 2005, T. 9027, 9029-903fs
was confirmed irProsecutor v. Hadzihasan@yiCase No. IT-01-47-T, Judgement, 15 March 2006a.p33.
The ICTY Chamber irOri¢ noted that “[...] various heads of cattle were takevay, sometimes by fighters,
most of the time by apparent civilians.” The defeme the current case maintains its position thaddility for
pillage may ariseinter alia, only if the accused person exercised effectivetrob over the perpetrator(s) in
question. A ground for excluding criminal respoilgipbefore the ICC similar to that i®ri¢ is in Article 31(d),
which reads in relevant part: “In addition to otlyggounds for excluding criminal responsibility prded for in
this Statute, a person shall not be criminally oasjible if, at the time of that person’s condud): The conduct
which is alleged to constitute a crime within theigdiction of the Court has been caused by duresslting
from a threat of imminent death or of continuingrmminent serious bodily harm against that persoarmther
person, and that person acts necessarily and r@algoio avoid this threat, provided that the perdoes not
intend to cause a greater harm than the one sdogbe avoided. Such a threat may either be [...] (ii)
Constituted by other circumstances beyond thaiopéontrol.”
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everybody, and one had to then fend for himseltHart, people were compelled to do what

they did because of prevailing circumstant®&s.

921.P-267 similarly testified that children in an armgtbup benefited from pillaging,
because they had no other means of survival duniegvar-®®® D2-148 stated in this regard,
“[i]f you were under the same conditions, you miglgo be tempted to pillage, even if there
are certain fetish conditions that apply [prohifiti pillage even after battle}®®* Even
soldiers that collected taxes at the entrance tketsdid so because they did not have any
money with which to buy footf®*

922.The threat to survival was therefore clearly présttaterial difficulties abound, the
appropriation of food or of other supplies or nedi#ss required to ensure one’s survival was
the only means to avoid the said harm. Just ale catitlers were stealing in Bogoro between
August 2002 and February 2003, thieves similariimedrom other villages to Bogoro, to
steal cattle or food, according to P-28% Also, P-323 testified in this regard that thereave
not many civilians living in Bogoro (they settlduete when things calmed down); otherwise,
they were in Bunia or in Kasenyi, and only returtedBogoro to find food®®’ Such was the
case too, with the 2001 Bogoro “attack”, the assds of which comprised the members of
the population, whose only aim was to steal gd6ds.

923.With regard to the proportionality of the goods aupropriated at the relevant time,
there is no evidence to show that their taking wdisproportionate given the
circumstance$®® Nor can it be said that the situation generallyNiorth Kivu, where the
family income of the poorer households in 2003 wpproximately 140 USD a ye&t° or
indeed in Bogoro, was voluntarily brought abouheitby the persons concerned or by the

perpetrators themselves. In essence then, cririaiality, if any, that could be attributed to

1682 5eeP-0012-T-197-pp.42, 51-53 (FRA-pp.57-59).

1683 p_267-T-171-pp.4-5 (FRA-p.4Beealso P-0219-T-207-p.6 (When people were going atildy children
seized the opportunity to go and possibly takddb® (FRA-p.7).

1684 D2-148-T-280-pp.37-38 (FRA-pp.32-33).

1685 p_0219-T-205-pp.22-23 (FRA-pp.21-22). Germain Kgta gave further evidence of appropriation as a
means of survival and that the situation was suchuri at the time, that there existed a dire neédgoods
indispensible for survival: D2-300-T-316-pp.44-4Ehé Sages gaves instructions not to bother the latgpuo,
“but because we did not have salaries, what datlyimk would happen when you find something? You teike
it") (FRA-pp.39-40).Cf. PFB, para. 102; VFB, para. 179.

168 p_233-T-88-pp.6, 10 (FRA-pp.7-Beealso P-250-T-101-p.8 (When the witness was in Zejnihe UPDF
attacked the groupement of Bedu-Ezekere “a lot"@iltdged everything) (FRA-p.8).

1687 p_323-T-117-p.35 (FRA-p.34).

1688 SeeV-02-T-232-p.26 (FRA-pp.22).

1689 Seee.g.,Prosecutor v. Od, Case No. IT-03-68, Rule BB Decision (Oral) (08/06/05), T. 9027-9031 (The
appropriation of a few hundred heads of cattlerdudr following the attacks was not disproporti@)at
169p_267-T-173-pp.9-10 (FRA-pp.9-10).
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Mr. Katanga is offset by the real and present retge® acquire the basic needs with which

to survive.

Conclusion

924 .The defence submits on the basis of the foregdivag, Germain Katanga cannot be held
to account with regard to pillage, be it under tbkevant prohibition in international or in
non-international armed conflict. The requisitenadats of effective control, high threshold
gravity criterion, and intent have not been met; inoevery instance, was the appropriation
unlawful or indeed of protected property, insofartlae rules governing both international and
non-international armed conflict are concerned.di@iéty issues abound, the evidence in
guestion is certainly not of sufficient reliabilipn which to corroborate, and much less base,
findings beyond reasonable doubt. And in case bhding on the charge of pillage made
otherwise, the context within which appropriatiook place — as a matter of survival — must
be taken into account. It has further not been guathat there was an international armed

conflict and that the conduct was associated with i

D- Destruction of property

Introduction

925.The prosecution has failed to prove beyond reasenddbubt that Germain Katanga
exercised the requisite effective control for awotion to be entered for destruction of
property, whether in international or in non-intional armed conflict. Nor has it

specifically identified, as otherwise required fability to arise, that the property destroyed
belonged to the “adverse” party to the conflict,noade a distinction between the property
that could qualify as such and the property thatidcamot. The evidence must be weighed

accordingly, and where reasonable doubt existaviour of Mr. Katanga.

Lack of effective control by Germain Katanga ovéetcrime
926.Germain Katanga cannot be held liable as withtHerdrimes of pillage and murder and
wilful killing, for the destruction of property caed out by perpetrators, including civilians,

over whom he did not exercise effective control.

927.The defence recalls by way of reference the pagton of civilians in the attack, and
of a big group of attackers, including women, mand children, that there was a lot of

shouting: “we all knew this was designed”, D2-186tified, “to intimidate us as this was
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what was often done®* That civilians destroyed property during the Bagattack is
confirmed by P-132, who, in describing the pillagstified, “There were a lot of women who
took things, and everybody saw how they took th#segs, and then they burnt the
houses**®? and by P-159, according to whom the second godagtackers was composed of
civilians who could burn the hous¥8® Absent identification beyond reasonable doubt of
who were the perpetrators that destroyed certapgrty, Mr. Katanga cannot be held liable
for destruction of that property™*

Not all property destroyed was that belonging to‘@memy” or “hostile” party to

the conflict

928.Contrary to what is otherwise required for the degion to be unlawful under article
8(2)(b)(xiii), the destruction of property was nodmmitted in all instances, against the
“adverse party” to the confli¢f®® Instead, at least some of the property in quesi@onged

to individuals who were “aligned” with the attacliparty. For example, homes in Bogoro
had previously been abandoned by many Ngiti whal tsdive there, and that had fled to
neighbouring area$”® Indeed, the Lendu were the first to leave Bogar@999, early 2000,
when the population learned that the fighting worddch Bogoro. Persons displaced as a
result of the war then came out of the bush intgdso, and occupied the empty Lendu
houses?®’ The destruction of this and of other such propeites not fulfil the “enemy”
property requirement under article 8(2)(b)(xiii)oNdoes the return of the rightful owners of
that property to take parts of itg., of their own property), amount to destruction dudr

929.That the burden rests with the prosecution to ptheeprotective status of persons has
been confirmed by the ICTY Appeals Chambesegparas 888-891suprg, and should
therefore extend also to proving beyond reasonddndt, the protected property in question.
No such distinction has been made in the preseat, twever. In case of doubt in a criminal
trial of the status of the property or of the pobien to which it is entitled at the relevant time,
the principlein dubio pro reomust apply $eeparas 888-891suprg. Liability pursuant to
article 8(2)(b)(xiii) or to article 8(2)(e)(xii) caot be attributed absent any such distinction

madebeyond reasonable doubt

1891 H2-176-T-255-p.35 (FRA-p.35).

1692p_132-T-140-p.54 (FRA-p.56).

1693 p_0159-T-119-pp.60-61 (FRA-p.60).

1694 |n addition to civilians having destroyed at leasme of the property in question, evidence thaitaess
merely heard that houses were being destrogede(g., P-132-T-139-p.10 (FRA-p.9); P-132-T-141-pp3F
(FRA-pp.36-37), cannot be used to sustain a caoviegainst Mr. Katanga for destruction of thatpedy.

1695 D, paras 309, 310, 329 and accompanying footnote.

16% SeeKatanga, Germain, D02-0300-T-318-pp.23-24, 28 (FipwR4-25, 29).

1697 D2-176-T-256-pp.47-50 (FRA-pp.41-48eealso P-233-T-87-p.46 (Certain groups started fBogoro
as early as around 1992) (FRA-p.55).
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Conclusion

930.The defence submits on the basis of the foregdivag, Germain Katanga cannot be held
to account with regard to destruction of propefig, it under the relevant prohibition in

international or in non-international armed confli@he requisite elements of effective
control have not been met; nor in every instanaes thie destruction of property belonging to
the “adverse” party to the conflict, as otherwisguired for conviction to ensue. Nor has it
been proved that the conduct was associated witht@mational armed conflict.

E- Sexual Slavery and Rape

931.Germain Katanga has been charged with four sexfiahaes, of rape and sexual
slavery, both as crimes against humanity pursuaAtticle 7(1)(g)1 and 2 of the Statute, and
as war crime pursuant to Article 8(2)(b)(xxii)1 a2af the Statute. He is charged for having
committed, on or about 24 February 2003, jointlywiNgudjolo through other persons, the
rape and sexual enslavement of civilian femaledeeds or present at Bogoro villagé® The

Prosecution has recognized that the crimes of ampesexual slavery were not part of the
common plan, with which the defence agrees, buteatghat Katanga and Ngudjolo knew

that they would occur in the ordinary course ofrgs£>*° with which the Defence disagrees.

932.The defence notes that the basic mental eleméerslifor each type of offence. In the
case of the crime against humanity, the prosecutiost demonstrate that the perpetrator
knew that the conduct was part of or intended thiedact to be part of a widespread or
systematic attack against a civilian populationtHa case of the war crime, the perpetrator
must be aware of the factual circumstances thabkshed the existence of an armed
conflict*’® In order to be found responsible for rape or skslavery, in accordance with
Article 30 of the Statute the prosecution must aoldally demonstrate that Germain Katanga
acted with intent and knowledge in relation to eafthe material elements of the offeri¢®:
That is he must mean the conduct to take place randt be aware of the material
circumstances. This impliefolus directusas confirmed by the Pre-Trial Chamber, and not

dolus eventualis’®?

169 |CC-01/04-01/07-716-Conf, Decision on the Confitima of Charges (“CD"), 26 September 2008, pp 212-
213.

189 pEB, para. 668.

170 gee CD, para. 341.

101 gee CD, para. 346. ICC-01/05-01/08-424, paras 468,

1792¢p, fn. 229 (referring to ICC-01/04-01/06-803-tEng, @0a851), paras. 346, 433, 441, 531.
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933.Whilst sexual slavery is a continuing crime, rap@at: rather, it is a specific act, which,
of course, may be repeaté@d In such circumstances, fairness dictates thaté#ience has
proper notice of the date on which the offence wasmitted in the charge itself.
Accordingly, it is submitted that only rape commidtton or about 24 February 2003 may be

the subject of a conviction, if any, on these charg

(1) Rape: Insufficient evidence regarding the conssion by Germain Katanga
through others at Bogoro on or about the 24th Felamy 2003

934.There is insufficient evidence to establish beyosasonable doubt that persons under
the effective control of Germain Katanga committh@ crime in question immediately
before, during, and/or immediately after the Februa003 Bogoro attack. Only two
witnesses testified that they were raped at Bogoror around the relevant time, P-132 and
P-249; they are unreliable, however, because thagenmo such mention of it when first
interviewed by the prosecution. Furthermore, oth#gnesses testified that they never heard
about any incidents of rape at Bogoro and thatas wrohibited, and thus not a common
practice.

(a) Insufficient evidence regarding the war crimheame

P-132’s Testimony regarding the commission of raip@ogoro

935.P-132 alleged that she was raped at Bogoro and then takema forced wife to
[REDACTED] but the Defence submits that her evidestoould not be relied on because she
has provided highly conflicting accounts, espegialh the issue of rape and sexual slavery,

but not only.

936.The defence accepts that P-132 was present in Bagor24 February 2003, that she
[REDACTED], that she was abducted from Bogoro byitNgombatants, and that she
remained with the Ngiti until she arrived in [REDAED], where she [REDACTED],
[REDACTED]. The difficulties arise with regard tbe following aspects of her evidence,
given in particular, that P-132 was cooperativén@n answers given to the prosecution, the
legal representatives, and to the Bench, but wasie¥, and did not want to respond to
guestions in cross-examination when asked to expleiails of her evidence, and was hostile,

even, when questioned by the defence.

1793 Eor the criteria of the continuing crimes, see {0X11-14, Decision Pursuant to Article 15 of thenfe
Statute on the Authorisation of an Investigatiotoithe Situation in the Republic of Cote d'lvoiBeOctober
2011, para. 179, and ICC-02/11-15, Judge Fernage&zurmendi's separate and partially dissentingiopito
the Decision Piursuant to Article 15 of the Romat®e on the Authorisation of an Investigation itbe
Situation in the Republic of C6te d'lvoire, 3 Oaol2011, paras 68-69, fn. 44.
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937.Whilst the defence accepts that her being upsegeasine and understandable at times
in her evidence, it was less so at others. This peaticularly so when used as a means to
evade providing answers to what was believed tbdvaeal date of birth and age, the current
location of her husband, and whether one of het@lal cards was a forgery, [REDACTED],
by saying that she would answer “another dd{*.The postponement of such answers
appears to have been an attempt to consult [REDAY.TE is therefore apparent that her

husband may have influenced her testimony in at ieassome way’°°

938.The hearing was adjourned at her request, afteinfpabeen asked about very limited
information concerning her wedding ceremony (whetsiee received any gift$}®® This
reaction is believed to have been set againsttecplar history that she has not shared with
the Court, and was therefore used as a buffer leetvaer and her questioh&- it is the
defence case that P-132 married [REDACTED]. In,féet witness even suggested speaking
to the prosecution alorté?®

939.Despite the Trial Chamber having granted the regue®-132 for an adjournment, the
hearing the following day was also cancelled beedhs witness apparently did not feel well
after her limited cross-examinatidff® This is worrisome, given that P-132 never had any

such reaction during the approximately 42 hoursigfviews by the prosecutidh™®

940.When the hearings did take place, and when P-182pdivide answers in cross-
examination, she was inconsistent regarding herengace of birth, and the identity of her
parents, particularly when one compares the inftioman her passport and on her different
electoral card disclosed by the VWU and by the gcation'’** She unconvincingly

explained that she provided different details i tbaid documents to help or protect

1704 Cf. P-132-T-141-pp.75-78 (FRA-pp.77-80) ; P-132-T-1page 14-1.25 (FRA-p.15-1.8-9) ; P-132-T-141-
p.53 1.15-21 (FRA-p.55-1.3-10), p.54 1.19-22 (FRA6-1.5-10); EVD-CHM-00002; P-132-T-141-p.73-|.112,
p.75 (FRA-p.75-1.7-p.77) ; P-132-T-142-p.12-1.2 pol7-.2 (FRA-p.12-1.9-p.17-1.11); P-132-T-141-pp-73
(FRA-pp.73-75), p.75-1.1-5 (FRA-p.77-1.1-5) ; P-132141-p.75-1.6-7 (FRA-p.77-1.6-7).

1795 SeeP-132-T-142-pp.2-4 (FRA-pp.1-4). Closed session.

1796 p_132-T-142-p.50 (FRA-pp.50-51). The objectiorPef32 led to the end of the hearing.

1797 p_132-T-143-p.4 (FRA-pp.3-4).

1798 p_132-T-141-p.80-.14-17 (FRA-p.82-1.14-17).

1709p_132-T-143-pp.1-9 (FRA-pp.1-9).

1710p_132-T-143-pp.3, 5 (FRA-pp.4, 4).

1711 With regard to these differencesee EVD-CHM-00001;EVD-CHM-00002; EVD-OTP-00112 ; T-13®.
p.24-1.16, 28-1.2-3, 25-1.9-15, 27-1.6-7, 43-59,-60 (FRA-pp.24-1.21-22, 28-1.17-19 [disrepanciegent), 25-
1.16-24, 27-1.19-20, 45-62, 63-70). Her real narppears to be [REDACTED]. However, in all her pragem
interviews, she instead gave the name [REDACTEMDEdurt, though, she admitted that [REDACTED] was n
her real nameSeeP-132-T-141-p.81 (FRA-p.83). And whilst she sdidttshe was born on [REDACTED], her
three identity documents indicate that she waseatstborn in [REDACTED]. In her initial prosecution
interview, she said that she was born in [REDACTHERIt said in an interview that year, that she @ in
[REDACTED], but grew up in [REDACTED]. See T-138p-l.23 (FRA-p.26-1.9-10).; T-138-p.26-1.8-9,
p.62 (FRA-pp.26-1.22, 65); P-132-T-141-pp.55-56 AR55). With regard to P-132 acknowleding that the
name of her parents on EVD-OTP-00112 are incorssetP-132-T-141-p.63-1.14-20 (FRA-p.64-1.21-p.65-1.4);
P-132-T-141-p.63 (FRA-pp.64-65).
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herself:’*?and with regard to her passport, issued in 20@8,she simply “forgot” to change
her place of birth’*® The Defence notes that it is surely perverse mpads ‘protection’

[REDACTED], the only name that those searchingyfmu know you by.

941.When asked the same question again the followiryg lld 32 testified in relevant part,
“l can even lose consciousness if you lead metm®issue. It distresses me very much, and

it brings back very bad memorie¥*whereupon a break ensued.

942.These inconsistencies, combined with the belatedatiure to the defence — including
during her testimony, no less — significantly hanepethe defence in its investigations of her
story. To cite one difficulty by way of examplegtfact that P-132 was called [REDACTED],
was confirmed by P-132 only during her cross-exaiim’*> P-132 acknowledged that her
parents did not know her by the name [REDACTED}. Despite these difficulties, the
defence was nevertheless able to get closer toutieas to her identity and indeed, as to her

account.

943.0ther inconsistencies wholly unrelated, the defesutamits, to protecting her identity,
arose from her evidence that in 2003, [REDACTED]t then testifying, firstly, that her
father died during the Bogoro attack, and thent tiea was already deceased before the
Bogoro attack/!’ Also contradictory is her having then specifiedatttshe married
[REDACTED].**® During her interview in December 2007, she desditherself as

unmarried but with a partner, whom, she confirme@ourt, was [REDACTED}'**

944 .with regard to her Bogoro evidence, P-132 testifteat she was visiting her family at
Bogoro when the war began and stayed in a housteddREDACTED]:’®° This departs
significantly from her statement, according to whi¢Our home was [REDACTED]*#

And with regard to her injury allegedly sustaingde expert medical reports could not

1712Seeinter alia, T-138-p.62-63 (FRA-p.65), P-132-T-141-p.59-. 0{(ERA-p.61-1.1-5) Seealso P-132-T-
141-p.56 (FRA-p.57).

1713 T-138-p.63-1.14-23 (FRA-p.65-1.22-p.66-1.5).

1714p_132.T-142, p 8-1.18 to p.10. |. 8 (FRA-p.8-1.81L0-1.9).

1715 p_132-T-141-pp.60-61 (FRA-pp.61-6Feealso P-132-T-142-p.20-.13-19 (FRA-p.20-1.20-pl2); where
P-132 said that it was her name and that some ptheple may have the same name; P-132-T-141-pf@58-5
(FRA-pp.59-61) (The defence put to the witness thatname [REDACTED] was a Hema name, whilst thiat o
[REDACTED], which she gave to the prosecution wairect, and that P-132 was not known in her faio
these names. The witness conceded that her palidmist know the name [REDACTED)]).
1718p_132-T-141-pp.58-59 (FRA-p.60-61).

1717 p.132-T-142-p.21-1.8-19 (FRA-p.21-1.16-25); T-18&0-.8-13 (FRA-p.73-1.7-13); T-138-p.71-.18-19,
p.73-1.5-7 (FRA-pp.74-1.19-21, 76-1.9-11).

1718 Name of P-132’s husband written by P-132 on theepadmitted as EVD-OTP-00110; see T-138, pp 36-38
(FRA-pp.36-39); P-132-T-142-p.21-1.20-25 (FRA-p122-7).

1719p_132-T-143-p.14-1.5-8, p.19-1.6-24 (FRA-pp.149-21, 19-1.4-23).

1720 p_132-T-138-p.40-1.23-p.41-.4 (FRA-p.42-1.5-18eealso P-132-T-142-p.22-1.15-25 (FRA-p.22-1.22-p.23-
1.10); T-138-p.73-1.10 to p.74-1.4 (FRA-p.76-1.1473-1.12); P-132-T-142-p.23-1.15-18 (FRA-p.23-1.28).
1721p_132-T-142-p.23 (FRA-p.23).
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corroborate conclusively her story, stressing extéhat there was no such certainty, and that

the injury in question could not be datée’

945.The inconsistencies extend to her evidence abowuindnabeen captured the day
following the Bogoro attack® (i.e. the 2%"), which departs significantly from her statement,
in which she said that she was captured the thigdod the Bogoro attack.é. the 26"). This

was not a mere “error*’**but was instead a deliberate obfuscation by Pef38e truth.

946.This is all the more apparent when contrasting éxdgdence that she was raped at
Bogord’® with her previous statement, in which she said #t&e was raped around
[REDACTED].}"?® Her husband’s influence on her answers given whenviewed by the
prosecution, is apparent: after five days of havoegn interviewed, she then first tells of
being raped at Bogord?’ However, both before and after the interventiorhef husband,
she told the investigators that it was the firsteishe had had a sexual intercourse (when in
fact she had been [REDACTED]).

947 .Even in the event this rape occurred at Bogoro ctreimstances in which she says it
happened do not suggest that this was other thalatvely isolated event. She said that she
was not further rapeen routeto [REDACTED]. Nor did she draw this to anyonetteation
later or make any complaint to authority. This dent of rape she said she was subjected to
was committed surreptitiously - in bushes. This wast an act that would necessarily have

come to the attention of authority or to thosediactly participating in the assaults.

948.P-132's motives for giving evidence may be affedigca belief that she is eligible for
compensation and further benefits that come wikbcegion. The witness filed an application
for reparationafter having given evidencas did her husband, also after completion of her
testimony, and after the trial chamber outlinedtla beginning of her testimony, the
procedure by which she could undertake to becoigiblel for compensatioh’?® When asked

in cross-examination if she felt that she was éimi@and therefore eligible for compensation,

1722 IREDACTED].

1723p_132-T-141-p.36-1.21, to p.37-1.22 (FRA-p.37-kAB8-1.15).

1724p_132-T-142-p.27-28 (FRA-p.27).

1725 p_132-T-139-p.13-1.15-18, p.14-1.1, p.19-1.2-252(|.1-7 (FRA-p.13-1.13-16, p.13-1.25, p.18-1.24¢-1.3,
p.20-1.3-10); P-132-T-141-p.37-1.3-22 (FRA-p.376:@.38-1.15).

1726 p_132.T-143-p.23-1.15-21 (FRA-p.23-1.9-15).

1727p_132-T-143-p.25 (FRA-pp.24-25).

1728 SeeP-132-T-141-pp. 21-22, 42-46 (FRA-pp.21-22, 44:47)C-01/04-01/07-2194-Conf-Exp-Anx1-Red,
Rep a/1205/10, dated 25 May 2010; ICC-01/04-01/0942Conf-Exp-Anx2-Red, Rep a/1206/10, dated 25 May
2010. By Oral Decision, the Trial Chamber stateat the applications were filed late and could retécorded,
but that participation in the proceedings is npterequisite for filing an application for repacats: T-186-Red-
p.1-1.15, to p.5-1.11 (FRA-pp.1-4).
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the witness asked if there was a difference betvaeentim and a witnes$2° Of note also, is
her complaint in her prosecution statement — atclwhier partner was present — that the
NGOs “did not help [her] at al**° This is to be read in conjunction with P-132 havin
confirmed, when she was first interviewed by thesprcution, that she had already heard that
someone by the name “Germain Katanga” had beestedrand transferred to The Had(i.

He evidence must thus be weighed accordingly.

949.Also, P-132 was relocated by the prosecution, despe initial refusal of the Registry
to do so, and to include her in the ICC protecfivogramme (“ICCPP"§7*? Also as to the
credibility of P-132, she was introduced to thesgution by Intermediary P-14%3 whose
guestionable influence over prosecution witnessesmatter of grave concern to the defence.
Whilst mere association with P-143 is not of itseelbasis to disbelieve P-132’s account of
events, the fact remains that intermediary P-14ithked with a number of other witnesses
that have similarly provided flawed and untruth@widence (witnesses 28, 279, 280, and

287).

P-249’s Testimony regarding the commission of raip@ogoro

950.P-249 alleged that she was raped at Bogoro and thendeephe wife of a soldier at
[REDACTED], but the defence submits that the digarecies regarding her identity and her
description of some specific events are so extertsiat no reasonable tribunal could find her

evidence reliable or credible.

951.1t is of significance, first and foremost, that thesecution informed the defence that
the intermediary of P-249 was P-316, yet P-249 atbrkinowing hint.’** Also the Trial

Chamber noted that P-249 seemed annoyed when comsélicted his cross-examination,

1729p_132.T-143-p.15 (FRA-p.15).

1730p_132-T-143-pp.14-15, 19 (FRA-pp.14-15, 19).

1731p_132-T-142-p.20-1.24, to p.21-1.2 (FRA-p.21-.0)1

1732 Once she was relocated by the prosecution, th& faeChamber ordered the Registry to take chafdeer;
she was accordingly included in the ICCPRethe following admission as read out in court, d@t32-T-141-
p.67-1.21-25 (FRA-p.69-1.10-14): “Witness 132 waeyentively relocated by the Office of the Prosecut
together with her family, on [REDACTED]. The Victsrand Witnesses Unit accepted Witness 132 in ti IC
Protection Programme on 19 May, 2008. As of Ap@il@, the immediate costs of the Office of the Peotm
expended for Witness 132 were of $6.635.89¢ealso ICC-01/04-01/07-398, Prosecution's Submissibn
Information on the Preventive Relocation of Witress432,163, 238 and 287, 16 April 2008, and IC@Q41/
01/07-423-Conf, Decision on Evidentiary Scope of t@onfirmation Hearing, Preventive Relocation and
Disclosure under Article 67(2) of the Statute andeR77 of the Rules, 21 April 2008.

1783 The following admission was read in Court: ‘On6vember, 2007, intermediary P-143 met with Witness
132 and facilitated the first contact of Witnes® 1dth the OTP.’ P-132-T-141-p.67 (FRA-p.68). SémdCC-
01/04-01/07-2214-Conf-AnxB, 25 June 2010, p.2.

17341CC-01/04-01/07-2214-Conf-AnxB, p.8 and P-249-T24%.14, 16-1.10-13 (FRA-pp.14, 16-1.22-25).
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and asked her to remain calfi® an attitude she had not displayed before and wticld
show a bias against the Defence.

952.Furthermore, it is worth noting that P-249 was cated [REDACTEDT,"®® which as

submitted elsewhere, may be an incentive to teagihinst Germain Katanga.

953.From the outset of her evidence, and compared t@ievious statements, the witness
gave vastly differing accounts of her name, her, age her place and date of birtf?’ She
explained unconvincingly that the date and plackidh on the passport are an “error”, and
that those interviewing her from the prosecutionrevéconfused” when they took her

statement, despite her having signed it, of cotf&e.

954.P-249's original account given to the prosecutibow the events in question is also
markedly different from her testimony, in severgh#ficant aspects. For example, P-249 first
said in her evidence that during the attack on Bog®4 February 2003, she was in
[REDACTED].}"®® According to her previous statement, however, “blagl been staying in
Bogoro a long time. My mother and father live thesbich is why | was there”. When this
discrepancy was put to her, she replied that stheali live in Bogoro; and with regard to her
having said in her statement, “My mother's houss {REDACTED], in Bogoro”, she first
replied that it was correct, and then that she mats“aware” of this information’® Also
when her statement was put to her (“After the Ngyerran the village and chased the Hema
militia away, the Ngiti militia had a camp in theh®ol in the village. This school was the
[REDACTED]"), she responded that their house waE[PRCTED]."*! Of note is that the
Bogoro Institute was not a Catholic primary schoather, the Catholic primary school was

the Kavali Institute.

955.Also according to her 2006 statement, during thgdBo attack, “My family just ran
away as soon as we heard the gun-fire [...] My motred | ran separately. We couldn't
determine which direction was best. We just ran24B testified that her family was in
[REDACTED], and not in Bogord’*? Despite other such statements, including that her
mother's house in Bogoro was burned in the ati@o#t,that “the members of my family who

173°p_249-T-137-p.20, 33-1.12-15, p.56-57 (FRA-pp.28.14-17, 55-57).

1736 p_249-T-137-pp.22-23 (FRA-pp.21-24); ICC-01/04@¥:A033-Conf-Exp 07-04-2009, para. 44.

1737 p_249-T-135-p.30-1.4-17 (FRA-p.31-1.6-19); P-249:37-p.17-1.4-6 (FRA-p.17-1.16-18); P-249-T-136-p-4
.13-24, p.41-1.11 (FRA-p.42-1.25-p.43-1.10, p.421); EVD-OTP-00056, p.21, [REDACTED]; P-249-T-137-
pp.17-19, 21, 37 (FRA-pp.17-20, 21-22, 37).

1738 p_249-T-135-p.31-.12-16 (FRA-p.32-1.12-16) ; P9ZR-136-p.41-.1-4, p.42-1.22, to p.43-1.2 (FRA-B-4
.12-15, p.45-1.5-8) ; P-249-T-137-pp.21, 36 (FRAL-22, 36).

1739p_249-T-135-Red-p.38-1.18-24, 39 (FRA-p.39-1.3-29) ; P-249-T-136-p.71 (FRA-p.74).
1740p_249-T-137-pp.37-38 (FRA-pp.37-38).

1741 p_249-T-137-p.50 (FRA-pp.49-50).

1742p_249-T-137-p.38, 48 (FRA-pp.38, 47-48).
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fled when Bogoro was attacked were my mother, mst laughter,” P-249 reiterated in her
evidence that she was instead living in [REDACTEf.

956.That initial interview took place in December 200@en events were fresher in her
recollection, and was conducted over several daystiwee interviewers and an interpreter,
and the record read back and agreed. The accufdlg cecord of the interview cannot be in
doubt. Indeed, the Prosecutor stated it had alh lreeorded. When asked why the 2006
interview got it so wrong, P-249 replied that theause that was burnt was in [REDACTED],
not Bogoro, and that that is was she told the itgators. When counsel asked whether she
noticed all these inconsistencies when the 20G6éraent was read back to her in Swabhili, she
replied:

“| see that you want to confuse me. | think thathaee to stop. Please leave -- let me be. You

are confusing me. (...) Should | accept lies, thsdit lies? No. (...) You see -- so | propose

that we stop because these are things that | kleovt. | cannot accept lies that | don't know.
(...) ltis as if you want to cause confusion. Younuvae to tell lies that | don't know™*

957.When interviewed a second time in 2009, P-249 plexvian account similar to that in
her evidence (that she was living in [REDACTED]damnly visiting Bogoro). In explaining
these inconsistencies, she testified that these aletmistakes” and “misunderstandings*?
And despite the prosecution having been given gpodunity by the Presiding Judge “to try
to re-establish with the witness what [it] consgleeed[ing] to be re-established, given that
she has been evasive with regards to the diffenéertviews that were carried out and which
happened on successive occasidh€ there was no such re-examination.

958.In the description of her arrival at Bogoro, shesvaéso inconsistent between her 2009
interview and her testimorly?’ P-249 testified that during the night, the attackBngoro
began. She ran, was hit in the [REDACTED], andurider a tree close to the roundab@tit.
She testified that in the morning, she went out wag seen by a group of [REDACTED]
soldiers who brought her in the bush and all ofrthraped her. She does not know their
ethnicity but ‘could say that they were Ngiti besauhey were small in staturé®® Yet, her
original 2006 statement spoke of only [REDACTED]mweho took her, with only one raping
her, [REDACTED]*"*° In Court, P-249 repeatedly referred to [REDACTE&R] the main

1743p_249-T-137-pp.48-49, 52 (FRA-pp.48-49, 51-52).

1744p_249-T-137-pp.55-56 (FRA-p.55).

1745p_249-T-137-p.58 (FRA-pp.57-58).

1746 p_249-T-137-p.47 (FRA-pp.46-47)

1747 p.249-T-135-p.46 (FRA-p.46); P-249-T-136-p.72 (FRAS) ; P-249-T-137- pp.27-28, 32, 72-73 (FRA-
pp.27-28, 32, 71-72).

1748 p_249-T-135-Red-pp.40, 46 (FRA-pp.40-41, 46); B-T4137-p.34 (FRA-p.34).
1749p_249-T-135-Red-pp.41, 50 (FRA-pp.41, 50).

17%0p_249-T-137-pp.73-74 (FRA-pp.72-73).
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assailant and the man with whom she was k&pDespite this clear and repeated reference
to [REDACTED], P-249 provided a different protagsini [REDACTED], in her 2006
statement’*? P-249 had to be led to mention the name [REDACTE|She said that she
mentioned [REDACTED] since 2006, while his name -da®t appear at all in her
statement’>* P-249 acknowledged that the fact that she wasdriyye[REDACTED] men
was not in her statement; she said she was ashatre time of her statement, but was
‘prepared to say it toda¥/°> Given these numerous, significant inconsistendte249 should

not be believed in this regard.

959.It should be noted that despite leading questisins,gave very limited evidence. By her
own account, she had very little opportunity towjieor to have knowledge of, what was

happening at Bogord>®

(b) Others Testimonies and Evidence regarding ¢lnengission of rape at Bogoro

960.P-353 testified that she did not witness any cdsape in Bogoro the day of the attack
and that after the events, she did not hear peafebout it:">’ P-287 testified to the same
effect’”®® For his part, P-278°° said in his statement, “l do not think that anymen were
abducted during the attack”, but departed withoytlanation in his evidence from this,
explaining than he could have “forgotten” to mentibinitially.'"®° Similarly, P-250 did not
mention any occurrence of rape at Bogoro or elsesyhvehilst he allegedly participated in the

Bogoro attack, as well as in othéf&!

961.Importantly, Sonia Bakar'Report on the Abuses Committed in Ituri from Jagu®
March 2003'does not mention any occurrence of rape at Bogtaspite having interviewed
approximately 100 survivors of the Bogoro attactrdig thereafter. In fact, she testified that

she and her team did not have any cases of ragreeefto thent’®?

1751p_249-T-135-pp.52, 57, 60, 62, 71 (FRA-pp.52, B7&D, 62, 71-72).

1752p_249-T-137-pp.73-75 (FRA-pp.72-74).

1753p_249-T-135-pp.52-53 (FRA-pp.52-53).

1754p_249-T-137-p.75 (FRA-p.74).

1755p_249-T-135-p.55 (FRA-p.55).

1756 p_249.-T-137-p.29-1.13-16 (FRA-p.29-.14-17); P-ZRA36-p.47-1.24-p.48-1.4, 66-1.21-23, 74-75 (FRA-
p.49-1.18-p.50-1.1, p.69-1.23-p.70-1.1, pp.77-78).

1757 p_353-T-215-p.31 (FRA-pp.26-27).

1758 p_287-T-130-p.20 (FRA-p.20).

1759p_279-T-148-Red-pp.21-23 (FRA-pp.22-23).

17607.153-pp.5-6 (FRA-pp.5-6).

181 There is no reference to rape, abduction of worftened wives, etc., in his all testimony.

1762 EyD-OTP-00205/MONUC Final Report/paras. 67-72;H-3-229-p.33-1.10-13 (FRA-p.28-1.19-22).
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962.The prosecution has thus failed to establish tyae was a common practice in Ituri. In
fact, both Germain Katanga and P-28testified that rape was prohibited, in particidguthe
Sages at AvebH** Indeed, wherfétichesare used in war, they carried with them instruetjo

such as the prohibition of rape before the battBogoro.!

963.Also, the defence notes that none of the witnesdesdescribed in detail the previous
attacks against Bogoro, on 9 January 2001, 14 A®fi@2 or in the days or weeks preceding
the 24 February attack, led by Lendu or Ngiti, nered the occurrence of rape during these

previous attacky’®

964.That rape was not widespread is evidenced by laeky reference by any of the more
than 80 victims of the 5 September 2002 Nyakuntiekat- which was organised and led by
APC Commander Faustin and Ngiti Colonel Kandro wvilieir APC, Ngiti and Mai-Mai
forces — who were interviewed in the main MONUC SgleReport:’®” Nor does it mention
any occurrence of rape during the 4 March 2003 Marmdtack or the 6 March 2003 Bunia
attack!®® with which there is no direct link with Germain téaga and/or Aveba. Nor does
Sonia Bakar's Report on the Abuses Committed in Ituri from Jaguer March 2003’
mention any occurrence of rape at Mandro or at &uhiring the 6 March 2003 attack there,
despite having interviewed some 70 persgfsThe same is noted of the MONUC Special
Report documenting the 31 May and 15 July 2003kstagainst Tchomid® Importantly,

none of these attacks were linked either with GérrKatanga and/or with Aveba.

965.And whilst it refers to the commission of sexuavary and rape in general}! it does
not specify by whom, where, or indeed when it ocethr Such general information gathered
for the purposes of a human rights mission, withoote, cannot be taken into account to
conclude that rape and/or sexual slavery was camednitidely in Ituri at the time.

1763 D2-300-T-318WT-p.4-1.2-14 (FRA-p.3-1.19-p.4-1.4);P-28-T-218-p.65-1.18-p.67-.6, p.70-1.18-p.71-1.3
(FRA-p.57-1.8-p.58-1.16).

1784 D2-300-T-316WT-p.45-1.13 to p.46-.11 (FRA-p.48-p.41-1.2).

1785 p_279-T-149-Red-p.14-1.2-14 (FRA-p.14-1.13-p.1B}. P-280-T-157-pp7-8, 17-19 (FRA-pp.7-8, 17-18);
D2-148-T-279, pp.29, 31-32, 41 (FRA-pp.25-26, ), 3D2-148-T-280-p.67-68 (FRA-p.59). See also MP-3
T-316-p.44 (FRA-p.39); D2-300-T-324-p.89-.6-8 (FR¥B0-1.25-26) ; D2-148-T-281-Red-pp.20-21 (FRA-
pp.16-17).

170 5eeP-233, P-159, or D2-148,

1767 EVD-OTP-00206, MONUC, Special report on the eventiuri, January 2002-December 2003, paras 52,
56-58.

1768 EVD-OTP-00206/MONUC Special Report/paras 71-72743See also D2-300-T-323WT-pp.22-23 (FRA-
pp.21-22)

1789 EVD-OTP-00205/MONUC Final Report/paras 73-78, 79-8

70 EyVD-OTP-00206/MONUC Special Report, paras 84-87.

171 EVD-OTP-00206/MONUC Special Report, paras 1, 35-36
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966.Another MONUC Military Daily Report of 24 July 2008entions an attack against
Kasenyi on 25 July 2003, by ‘Lendus from Ngeticjsibut does not mention any occurrence

of rape’’"?

967.And whilst a HRW report references the occurrerfoepe in Kilo in March 2003 in a
joint UPDF-FNI attack, the FRPI was not involveeéridin, and exercised no effective control
over the alleged perpetrators. These acts caneatlib taken into account for the charge of
rape'’’® The defence reiterates this submission with regardnother such report, in the
absence in particular of identifying the allegedpetrators and of where the acts, if

committed, took plac&.’*

968.The prosecution has therefore clearly failed taldisth that rapes were frequently and
consistently committed by FNI/FRPI members prigrdoafter the 24 February 2003 attack
on Bogoro, or indeed, throughout the region ofiltte amount to rape comprising part of a
widespread and systematic attack against theavpopulation living in lturi.

(2) Sexual Slavery: Insufficient evidence regardirige commission by Germain
Katanga through others following the attack againste village of Bogoro on 24
February 2003

969.The Defence submits that there is insufficient emik to establish beyond reasonable
doubt that following the 24 February 2003 attack tbe village of Bogoro, FNI/FRPI

combatants committed sexual enslavement of womeuciéd from Bogoro.

970.The Prosecution case regarding sexual slaverysreigentially on the direct testimony
of P-132, P-249 and P-353, who all testified thegytwere taken as wives following the
Bogoro attack. Given the analysis developed hetkeir evidence is simply not credible, and
should not be relied upon in this regard, and gdytanot as the required proof beyond

reasonable doubt.

Insufficient evidence regarding the war crime ofis# slavery

P-132’s testimony regarding the commission of seslaaery

971. Wwith regard to the various changes in account & dburse of her interviews and
testimony, P-132 has no real reason, objectivebaking, to change her story. That she was
found hiding in the bush on [REDACTED] as in onéhef statements, and her testimony that

1772 EyD-OTP-00218, UN, MONUC Bunia, Military Daily Rept 24 July 2003, para. 6.

YB3 EVD-OTP-0222, HRW Report 'Le Fléau d'or — Répuldidpémocratique du Congo', 2005, pp 0406-0410.
1774 EVD-OTP-00195 Rapport final de la Commission de pacification Itiri, pp 0238, 0262, 0278, 0285,
0308.
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this was an error (that she was instead found &DJRCTED]), does not protect her identity,
which is otherwise used as the reason for whichhslsegiven different accounts.

972.The same is true too, of having first said to thesBcution in their interview with her,
that she was taken to [REDACTED], and in a secaadesent, to [REDACTED] and
[REDACTED], and finally, in her testimony, that geaccounts were not true, and that she
was instead taken to [REDACTED] carif® The issue, then, is one of credibility, and not
one of seeking anonymity or protection in givinghfisting — and so very fundamentally
different — accounts.

973.Also, P-132 testified that at [REDACTED] militaryamp, she said that she was a
[REDACTED]*""® by the name of [REDACTEDY*"" in her first statement, however, she in
fact says that she told them that she was [REDA(THiat she heard from a man whose
wife was called [REDACTED)] that she been taken frBogoro to a Ngiti camp’’® In the
second part of this statement, after what appearnset the result of undue influence by
[REDACTED] during a break, she says instead thatveais [REDACTED]}'"®

974 .0ther inconsistencies in her statements includgénsons with whom she is alleged to
have been kept?® which does not tally with her evidence in coueding inevitably, to P-
132 conceding that she had not told the tHfth|[REDACTED] influence on her answers
given when interviewed by the Prosecution, is clé&rShe gives details in the form of
names after having had an extended break, duringhwh is believed that she consulted
[REDACTED], who was present. The providing of suigtail only after these consultations
Is contrasted with her inability prior to the brsako recall any such detail. This was the case
too, in her evidence with recalling [REDACTED)], grafter the break in court: before the
said break, she was unable to recall the nameyoperson of authority at Kagab&> Of note

in this regard, is [REDACTED].

1775 p.132-T-139-p.12-.20-21 (FRA-p.12-1.15-16); P-1BA43-pp.13-14, 27-30 (FRA-pp.13-14); P-132-T-
143-p.19-1.25- p.21-1.16 (FRA-p.19-1.24-p.21-1.18nd more generally, pp.20-27 (FRA-pp.19-27) fer dietails
of her January 2008 story; P-132-T-143-p.23-.9ARA-p.23-1.1-3).

1778 p_132-T-139-p.23-1.4-6 (FRA-p.23-1.7-9).

177 7.138-p.26-1.17-21 (FRA-p.27-1.4-9); P-132-T-1324-1.14-15 (FRA-p.24-1.18-21).

1778 p_132-T-143-p.19-1.25-p.20-1.1-3, p.22-1.12-24231.2-14 (FRA-p.19-1.24-p.20-1.1, p.22-1.8-15, p-R18-
p.23-1.8).

1779p_132-T-143-p.26-1.16-25 (FRA-p.26-1.9-18).

1780p_132-T-139-pp.28-30 (FRA-pp.28-30); P-132-T-14819-21 (FRA-pp.19-21).

1781 p_132-T-143-pp.25-26 (FRA-pp.25-26).

1782 |n GK cross-examination, Counsel noted that [REDAD] when she spoke to the Prosecutors during her
December 2007 intervievieeP-132-T-143-pp.14-15, 19 (FRA-pp.14-15, 19).

1783 p_132-T-139- pp.26-1.8-22, 31-1.3-7, 37-1.14-18:1315-17, 39-1.22 to p.40-1.8 (FRA-p.26-1.6-203p:1.23-
p.31-1.2, p.38-1.11-12, p.39-1.18-p.40-1.3).
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975.Her story of [REDACTED], with whom she is alleged have been kepf®* also
contradicts fundamentally with her statement, wimeste said that at [REDACTED], she
was the only woman taken from Bogoro, and allegetiave been kept withnter alia, a
[REDACTED] woman (and not a Hema chifd§® Importantly, whilst she makes mention in
her statement of a girl with whom she is allegetidee been kept, P-132 said of her: “I don’t
know her name. | did not know her. | didn’t ask.fté&x a two hour break for lunch, during
which the defence submits, she had the opportututyspeak to [REDACTED], who
accompanied her to the interview, she gives theenanguestion. Her denial in court that she
so consulted [REDACTEDY'® does not stand up to belief.

976.[REDACTED], with whom she was clearly in close it was [REDACTED}®’
[REDACTED] were allies of the Lendd® and it is therefore unlikely that she would have
been mistreated, as she otherwise claims. And WPils32 recognised [REDACTED] by way
of a picture}’® she was unable to identify his wif&?

977 .Her evidence concerning Germain Katanga was venjtdd and quite simply, not

believable. She claimed that she saw him threestim¢gREDACTED]*"** In her statement,

1792
)

however, she says that she only saw him only oatg REDACTED] and finally

1793 and in her statement,

conceding in her evidence, “All these things aretnee,
6. [Q.] [..-] And then you say at 186 about Germagtahga. He says -- you say that you were
in the hole and Germain came and looked at yoherhble, when you were in the hole with
the Ngiti women, the sorcerers, and that's -- lemsthnd that's not, as we know from your
story now, that that didn't happen either; is tigit?
12. A. No, that didn't happen.
13 Q. All right. But we can see, and I'm not goiagyo through it all, as | say, paragraph 187,
188, details, a detailed account of tHat.

978.Her alleged escape from a place close to [REDACTEDRIso departs radically from
her statement, for no apparent or indeed credédsan’*® The information that she gave in

1784 p_132-T-139-pp.40-43 (FRA-pp.40-43). P-132 wrbie name [REDACTED] on a paper admitted as EVD-
OTP-00111 on 11 May 2011 (p.42 (FRA-p.42)). P-1324P-p.46-1.20-22 (FRA-p.47-1.4-5); P-132-T-142-
pp.46-47 (FRA-pp.46-47); P-132-T-142-p.47-48 (FRA4Y-49), P-132-T-141-p.38 (FRA-pp.38-39).
1785p_132-T-143-p.22, 26 (FRA-pp.22, 25-26).

1786 p_132-T-143-p.28-1.13-24 (FRA-p.28-1.1-16).

1787 p_132-T-143-p.37 (FRA-p.37).

1788p_132-T-143-p.51 (FRA-p.51).

1789 REDACTED] — see P-132-T-142-p.35-1.21 (FRA-p.359).

1790p_132-T-143-p.49-1.13 to p.51-1.11(FRA-p.49-.15p1.18); [REDACTED].

1791p_132-T-140-pp.10-1.1-5, 31 (FRA-p.10-1.10-15,3).3P-132-T-142-p.46-1.2-7 f(FRA-p.46-1.10-15).
1792p_132-T-143-p.19-1.25-p.20-1.1-3, p.22-1.3-10 (FRA9-1.24-p.20-1.1, p.21-1.24-p.22-.6).
1793p_132-T-153-p.27 (FRA-p.27).

1799 p_132-T-143-p.27-.6-14 (FRA-p.26-27).

1795 p_132-T-140-pp.20-23 (FRA-pp.20-24).

1798 p_132-T-143-pp.23-25 (FRA-pp.23-24).
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her statement and in her evidence as to the dabertbf of [REDACTED], is also wildly

inconsistent.”®’

979.And in her evidence, P-132 was unable to indicat® much time she remained in the
camps, while she gave detail in her January 208t8rsent, in which she said that she arrived
in February 2003 and left the [REDACTEB? And if, as according to P-132’s testimony,
[REDACTED] was born on [REDACTED], she was concéiven approximately
[REDACTED]. In fact, P-132 testified that she wem{REDACTED]. Also according to her
evidence, she spent between [REDACTED] in the cafisvhich is inconsistent with her
statement, in which she said consistently thatsgleait five months in [REDACTED)].

980.The story, according to the defence, is that skeeau developed a relationship with
[REDACTED],**®° [REDACTED], and entered into a form of marriagehaiiim, whereupon
he then brought her to [REDACTED]. It is likely, ithe defence submission, that
[REDACTED].**** When the defence asked questions about what shimfeamed her Aunt,
the witness first denied but then finally concedieding been photographed with this very
aunt, an indication that she is concealing théhtaltout her storj?°?“A. You can take away
this photograph. | do not recognise anyone on bwgqgraph.” And later,

Q. All right. Now let me invite you to look at thiady on the left, and | suggest that's

[REDACTED]. Is that right or not?

A. Yes, | can see her.

[...]

Q. Now, on the other side, there's a lady sittheye on the other end of the group with a pink
headscarf. Do you know who that is?

A. | know that person.

Q. And what's her name?

A. But you already know her name.

Q. Well, you tell us who it is.

A. She i§REDACTED]. At one point | lived with her

[...]

Q. Now, I'm asking you another question. Who'slduy at the other end? It looks like she's
wearing a white dress and a pink headscarf. Ddkpow who that is? And if you do, what's her

name?

A. Yes.

Q. Okay. And what's her name, the lady with thetevtiress and the pink headscarf?

A. That is myself. I'm the ong??

981.Her denial that she was ever married to [REDACTEY}- and her story generally —

1197p_132-T-140-pp.25-27 (FRA-pp.26-27), P-132-T-1486p.14 (FRA-p.58-1.2), P-132-T-143-p.14-15 (FRA-
p.14).

1798 p_132-T-143-p.25 (FRA-p.25).

179p_132-T-142-pp.36-38, 41-42, 45 (FRA-pp.36-38 421 45-46).

180 |REDACTED].

1801 p_132-T-143-pp.55-57, 59-62 (FRA-pp.55-58, 59-68e also D2-176-T-256-pp.18-19 (FRA-pp.16-17)
[Disrepancies noted{testifying that she told him that she had [REDAZLY]).

1802 p_132-T-143-pp.37-38 (FRA-pp.37-38).

1803 EVD-D02-00027 and P-132-T-143, pp 46-49 (FRA-p4dJ-
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must be scrutinised accordingly.

982.Also, the defence recalls that P-132's [REDACTED#s present at her interviel¥®
[REDACTED],***® and that he has played an intrusive role in théhfulness of her various
accounts. This is particularly so when respondinguestions by the defence that she did not
want to answer, she would say instead that she dvtahswer on another day”. Upon
resuming, and after not having been able to preloanswer or provide details to questions,
she was able to provide concrete answers to thase gjuestions after a break, or the

following day, after she having been in contactyfREDACTED] %%’

983.And whilst she testified that she knew [REDACTEM-287) “very well”, P-287
testified for her part, that she did not hear atamy incidents involving Hema women during
or after the Bogoro attack®® or indeed, that she knew {[REDACTED]’ (P-13%%° which is

contrary also, to the prosecution admissions otiserit*°

984.Most importantly, perhaps, is that P-353 testifittat she did not know a
‘IREDACTED] (P-132), but only someone by the nawie[REDACTED]. When shown a
picture of P-132, she confirmed that it was withr tteat she had been abducted, and with
whom she was taken with [REDACTEDRH

985.[REDACTED] testified with regard to Bogoro, that saw only one [REDACTED)]
woman who had been injured [REDACTED] who was tak@jREDACTED], where she
married [REDACTEDJ'**#[REDACTED)] confirms only in part the testimony Bf132: that
she was brought to [REDACTED], but that she wasraped or forcibly married and that
instead, she decided to marry [REDACTED].

986.These contradictions, as detailed above, simplpatine reconciled. The evidence of P-
132 cannot then be safely relied on for the chaigesiestion.

P-249’s testimony regarding the commission of skslaaery

1804 p.132-T-143-pp.53-54 (FRA-pp.53-54), P-132-T-1435@-55 (FRA-pp.54-55), P-132-T-143-pp.58-59
(FRA-pp.58-60), P-219-T-206-p.32 (FRA-p.31).

1805p_132-T-143-p.28-1.13, to p.29-1.25 (FRA-p.28-HR9-1.12).

1806 p_132-T-141-p.80-1.4-17 (FRA-p.82-1.5-17).

1807 p_132-T-141-pp.53-54, 75-78 (FRA-pp.55-56, 77-80),32-T-142-p.14- |.25 (FRA-p.15-1.8-9, 21); séspa
P-132-T-142-pp.2-4, 6 (FRA-pp.1-4, 6-7).

1808 p_132-T-142-p.20-1.3-12 (FRA-p.20-1.9-19) ; P-287:30-p.20 (FRA-p.20).

1809p_287-T-130-p.56 (FRA-pp.57-58).

1810 The following admissions were read in Court: ‘Qnabout 27 July 2007, Witness 287 informed Offiée o
the Prosecutor of the existence of another victinthe Bogoro attack as mentioned in her statemieot.
reference, please see DRC-OTP-1013-0205, paragz@8phn November 2007, intermediary 143 contacted
Witness 287 in order to obtain the address of tb#nv that would become known under the pseudonyiR-o
132. P-132-T-141-p.67 (FRA-p.69). See also IC03@101/07-2214-Conf-AnxB, p.9.

1811 p_353.T-215-pp.63-64 (FRA-pp.54-55), EVD-D02-00G8H P-353-T-215-pp.65-66 (FRA-pp.56-57).
1812IREDACTED].
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987.Similar doubt arises also, with regard to the ewideof P-249, who despite having
allegedly been taken [REDACTED], was unable to filerhim by way of photograph®*
nor was she able to correctly identify his wif&* Also, P-249 made no mention of seeing
other abducted women during her extended stayBDEFRCTED].*8*°

P-353’s testimony regarding the commission of seslaaery

988.P-353's testimony that she had lived in Bogoro sifREDACTED], in a house very
near the [REDACTED], with [REDACTED}* contradicts her statement in which she said
that she had been living in Bogoro for about [REDARD] before the fight®’ When shown
EVD-D02-00082, she denied that it was the [REDACTEY? This is irreconcilable with P-
166, P-233, and D-176 identifying the same [REDAOTE®'® Perhaps then unsurprisingly,
P-353 could not name any [REDACTED], despite hawiagfirmed that [REDACTED}%%°

989.P-353's evidence that in [REDACTED)], she was attendREDACTED]***! also does
not stand up to account, because it had actuaty FREDACTED]'*?? [REDACTED]%?3
She is also obviously “mistaken” about having ided the soldiers at the Bogoro Institute
as Ugandans, whilst they had already been replagethe UPC in 2002%2* about their
numbers, which she estimated at a “more than't&nAtyhen there were actually between 100
to 200 soldiers at the time, and about the locatibthe Bogoro Institute, which she named

instead as the Muzora Institute, located at a migt@f 15 minutes from the carfs®

Others witnesses’ testimony

1813 p_249-T-135-Red-p.41 (FRA-p.42), P-249-T-135-Re8Bp(FRA-pp.56-57), P-249-T-137-pp.78-79 (FRA-
pp.77-78), regarding the picture EVD-D02-00026,42-2-136, p.49 (FRA-p.51).

1814 p_249-T-135-pp.64-65 (FRA-pp.64-65), T-286-Reddp(FRA-pp.43-44): [REDACTED] comments two
pictures of [REDACTED], EVD-D02-00029 and EVD-DO24R8, that he took himself.

1815p_249-T-135-p.65 (FRA-p.65).

1816p_353.T-213-pp.8, 11, 12 (FRA-pp.7, 9, 10); P-35315-p.39 (FRA-p.34).

1817p_353-T-215-p.44 (FRA-p.38).

1818 p_353.T-215-pp.37-38 (FRA-pp.32-33).

1819 p_233-EVD-OTP-00001; EVD-D02-00082; P-166-T-2264%44 (FRA-pp.39-40); D2-176-T-255-pp.51-
52 (FRA-pp.51-52), D3-410-T-311-pp.79-80 (FRA-pp6H).

1820p_353.T-215-pp.38-1.8-9, and 44-1.18-22 (FRA-pIB9 and p.38-1.25-p.39-1.2).

1821 p_353-T-215-pp.42, 46 (FRA-pp.36-37, 40).

1822 p_233-EVD-OTP-00001; P-166-T-226-pp.36-38, 42 (FfpA32-35, 38-39); D2-176-T-255-p.53 (FRA-
p.52).

1823 p_353-T-215-p.42 (FRA-p.37), P-233-T-83-p.39-I7{ERA-p.47-1.13-16) (names written by P-233 on the
paper EVD-OTP-00008). P-166-EVD-D02-00099; P-2335EQTP-00001.

1824 p_353-T-213-p.12 (FRA-p.11); P-353-T-215-pp.49BRA-pp.42-43); P-233-T-83-Red-pp.40-41 (FRA-
pp.49-50), where P-233 mentioned the presence @td @00 UPC soldiers at the Bogoro Institute attime;
P-166-T-226-p.17 (FRA-p.15), where P-166 testifiedt the camp was situated in the Bogoro Institures,
where the UPC soldiers foumdanyataghat had been constructed by UPDF soldiers; D291-266-p.7-1.16-20
(FRA-p.7-1.3-7), where D2-176 confirms that the URGved into Bogoro in 2002, when the UPDF left Bmgo
1825p_353.T-215-p.49 (FRA-p.43).

1826 7.83-Red-pp.40-41 (FRA-pp.48-49), P-353-T-215-p(ERA p.14), pp.48-49, 51 (FRA-pp.41-43, 44-45);
See for instance the sketch of Bogoro drawn by B-E¥D-OTP-00001.
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990.P-219 testified that “[...] as far as the Bogortaek was concerned, | was living in the
Walendu-Bindicollectivité | did not see any woman taken hostage duringatteck on
Bogoro, and | don't intend to lie on that poift? P-280 similarlytestified he had “no idea
about the women who were abducted in Bogd?& Evidence of abductions to carry stolen
goods, if believed, does not establish conclusiviblgt rape or indeed sexual slavery,
occurred. Also, that persons went missing afterdtiack does not exclude that they may

simply have sought refuge elsewh&te.

Insufficient evidence regarding the crime againshhnity of sexual slavery

Witnesses’ Testimony

991.P-219's testimony confirms that rape and sexualesiawere prohibited and punished,
and thus not common. Taking a woman in the absehdbe ceremony that had to be
performed by Kasaki, and then bringing her to théABcould be punishable by death,
because it brought bad luck to the caffif importantly, P-219 confirmed that there were no
Hema women at the BCR3' He also testified that he did not see any womkertdostage
during the attack on Bogof83? Sexual slavery was thus not a systematic or wigespr
phenomenon. His evidence of what allegedly occume@ichomia & priori P-219 refers to
the attack of 31 May 2005y refers only to Lendu’s troops.

992.P-280 similarly testified with regard to abductiafsivilians by soldiers, that he could
not confirm if it took place and that in Lagura garhe never saw soldiers abduct people and
bring them back®** Otherwise, his evidence does not establish beyeasbnable doubt that

rape or sexual slavery took pla&é>

993.For his part, P-12 testified that Kasenyi was &tdcon 11 June and 23 July 2003 and
Tchomia, on 15 July 200%4°® That people may have been abduatadng the second attack
on Kasenyio carry food, if believed, neither confirms seixsiavery'®*’ nor proves that the
taking of wives was systematic or indeed, a widesgrphenomena following attacks at the

time. In other words, this does not prove thatdhmeswill occur in the ordinary course of

1827 p_219-T-206-p.48 (FRA-pp.45-46).

1828 p_280-T-160-pp.58-59 (FRA-pp.57-58). Open session

1829 p.317-T-229-p.34-1.2-15 (FRA-p.29-1.8-19). Publession (Numerous people who fled Bogoro and
disappeared actually found refuge in Uganda); EVIP@0205/MONUC Final Report/paras. 67-72 ; P-317-T-
229-p.33-1.16-17 (FRA-p.28-1.26-27).

1830p_219-T-206-pp.40-41 (FRA-pp.38-39).

1831p_219-T-206-p 42-1.12, to p.43-1.3 (FRA-p.40-1.8)1

1832p_219-T-206-p.48 (FRA-p.45).

1833p_12-T-196-pp.28-29 (FRA-pp.23-24).

1834 p_280-T-155-p.52 |. 22-24, p.55-1.16-17 (FRA-pI5KB3-15, p.56-1.20-21).

1835 p_280-T-156-pp.45-46 (FRA-pp.45-46); P-280-T-15819-11 (FRA-pp.10-11).

1836p_12-T-196-p.32 (FRA-pp.26-27).

1837 p_12-T-196-pp.32-38, 42-43 (FRA-pp.26-31, 34-35).
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the events, as otherwise required for convictibrany, to be entered. Not only is P-12’s
information only based on hearsay, but he confirnredhe first part of 2003, that the
abduction of women was not a common practice: fi'dwant to say that it was usual that
every time there was fighting between the belligeggehey had to take their women to take
them as sexual slaves, or something simii&¥’And with regard to the release in September
2003 about the release of political prisoners, Res#ified that “abducting women for us this
was really new*° D2-161 testified also in this regard, that sheenéweard during her time

at Aveba, of women having been captured or kegppgr:2*

994.P-267 confirmed that the wives of the soldiers akl#a were of the same tribé}
which illustrates that Hema women were not broughAveba. The evidence of P-26%2 if
believed, cannot be used relied on for the chaagdsand because it relates to events long
after those at Bogoro, and does not indicate thatgirls were taken from Bogoro to “FRPI
camps.” Alain Mula Metu testified that during histiee time in Aveba and when he was
involved in humanitarian aid, he did not hear of aases of forced marriages or sexual slaves

in there!®*3

995.And as noted above, none of the witnesses whoitlescin detail the previous attacks
against Bogoro, in 2001, 2002 or in the weeks mhecethe 24 February attack, mentioned

the occurrence of abduction of women during théiselks.

Documentary Evidence
996.The Defence reiterates that the attack on NyakefiddeSeptember 2002 was not in any
way linked to Germain Katanga, and that the releWd®@NUC Special Report makes no

reference to the occurrence of sexual slavery dutie said attacké**

997.Indeed, P-28 heard [REDACTED] that the attack oSd&ptember 2002 was led by
Kandro and Cobr&*® P-28 makes no mention of any act of rape or ofiakslavery, and so

cannot be relied upon in any finding thereof, megond reasonable doubt.

998.Nor does the MONUC Special report mention any aenae of sexual slavery during
the attack against Mandro of 4 March 2003. Alse,dttackers, reported to have been Lendus

1838 p_12-T-196-p.80-1.10-20 (FRA-p.65-1.8-12).
1839p_12-T-196-p.81-1.9-15 (FRA-p.66-1.2-9).

1840 H2.161-T-268-p.23-1.8-13, p.25-1.2-13 (FRA-p.221, p.22-1.8-20).
1841 p_267-T-166-pp.27-28 (FRA-pp.29-30).
1842p_267-T-170-p.34-.1-14 (FRA-p.32-1.23-p.33-1.9).
1843D2-134-T-257-Red-p.53-1.13-16 (FRA-p.48-1.7-11).

1844 EVD-OTP-00206/MONUC Special Report, paras 52, 86-5
1845p_28-T-218-pp.8-10 (FRA-pp.7-9).

No. ICC-01/04-01/07 270/359 29 June 2012



|CC-01/04-01/07-3266-Corr2-Red 02-07-2012 271/359 CB T

from the hills Mont Bleu and from Log#® have no ties whatsoever to Germain Katanga. The
same is true too, of the MONUC Special Report amgi&sBakar's Report of the Bunia attack
of March 2003:**’ the Tchomia attack of 31 May and 15 July 263 .and of the 25 July
2003 Kasenyi attack*® And whilst as noted above, the MONUC Special Repzentions

the commission of sexual slavery and rape in gén&st does not specify by whom, where,
or when; as such, it should thus not be takenantmunt to conclude that sexual slavery was
committed widely in Ituri at the time.

999.A PUSIC document from it€ommissaire politiquéndicates thatiLes informations en
notre possession font état de : -Prise en otage tas attaques de BOGORO, MANDRO et
dernierement de BUNIA des populations civiles patterement les femmes Hema, des
jeunes garcons déportés vers GETY ou elles sonies#ges. [...]**' However, the
document does not indicate that any of them hars begged and was not tendered through a
witness, has not been authenticated and does maif\spihe source of the information;

therefore it should be given a low probative value.

1000.The Defence also observes that Regpport final de la Commission de pacification de
I'lturi mentions the lack of respect of the dignity of vean(rape, sexual harassment, forced
cohabitation) and contains a call for their pratect but it is posterior to the events (dated
April 2003), does not mention the source of itegditions, does not specify by whom or
where were committed the alleged rapes, etc., atdriga did not sign it; therefore it cannot
be given any significant probative value regardthg charges of sexual slavery before,
during, or after the Bogoro attatk?

1001.Thus, it is not established beyond reasonable dthadt prior to and after the 24
February 2003 attack against Bogoro, members of “EiMI/FPRI” regularly abducted,
imprisoned in military camps, and subsequently degred sexually enslaved women and girls
predominantly of Hema ethnicity, as otherwise chdrgin particular, there is insufficient
evidence to establish beyond reasonable doubtbaten and girls were sexually enslaved

and raped during and in the aftermath of the astamk Nyankunde, Kasenyi and other

1846 EVD-OTP-00206/MONUC Special Report, paras 71-7éhficmed by EVD-OTP-00205/MONUC Final
Report, paras 73-78.

1847 EVD-OTP-00206/MONUC Special Report, paras 73-7#, BVD-OTP-00205/MONUC Final Report, paras
79-84.

1848 E\VD-OTP-00206/MONUC Special Report, paras 84-87.

1849 EvD-OTP-00218, UN, MONUC Bunia, Military Daily Rept 24 July 2003, para. 6.

1850 EVD-OTP-00206/MONUC Special Report, paras 1, 35-36

1851 EVD-OTP-00240, PUSICéclaration Politique sur la déconfiture de I'UPC les interférences négatives
du RCD-ML dans les événements de I'lturi, 11 M&@03 p.0041-0104.

1852 EVD-OTP-00195 Rapport final de la Commission de pacification Itiri, pp 0238, 0262, 0278, 0285,
0308.
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villages, or that sexual slavery was committed hy ENI/FRPI frequently and consistently

throughout the region of Ituri at the relevant time

(3) Lack of criminal responsibility of Mr Katangaegarding the charges of rape and
sexual slavery

1002.Even if the Trial Chamber were to confirm that m@ad/or sexual slavery were
committed before, during, and/or after the Bogdtack by militia, the Defence submits that
the Prosecution has failed to prove beyond reademmubt that Mr. Katanga committed such

crimes, whether as an individual, jointly with amet or through another person.

1003. At the pre-trial stage, in her partly dissentingnign, Judge Anita Usacka refused to
confirm the charges of rape and sexual slaverynagair. Katanga and Mr. Ngudjolo,

because she did not
“find that the evidence presented is sufficieneéstablish substantial grounds to believe
that the suspects intended for rape and sexuargiao be committed during the attack
on Bogoro village, or even in the aftermath of Bmgoro attack, or to establish the

suspects' knowledge that rape and sexual slavemnyldwbe committed by the
combatants in the ordinary course of evefts”,

because

“the Prosecution did not provide any direct evidertbat Germain Katanga and
Mathieu Ngudjolo Chui intended the common planttack Bogoro village to include
rape or sexual slavery. For example, the Prosetudid not present evidence that
either Germain Katanga or Mathieu Ngudjolo Chuiedily ordered, suggested or
induced members of the FNI/FRPI to commit rapeexual slavery. Neither did the
Prosecution present evidence that the suspectesstpragreed that rape and sexual
slavery would be committed during the attack on @ogvillage, or even that in the
aftermath of the Bogoro attack, the suspects weesept when the crimes of rape
and/or sexual slavery were committétf®

1004.In the present case, the Prosecution failed toeptbat the Germain Katanga either:
personally committed the crimes of rape or sexlslesy, was personally present when the
alleged crimes of rape or sexual slavery occurrgdnded for rape and sexual slavery to be
committed during or in the aftermath of the Bogattack, issued a specific order, suggested
or induced members of the FNI or FRPI to rape teentl civilians at Bogoro or to take them
as sexual slaves, or that he expressly agreedapatand sexual slavery would be committed

during or in the aftermath of the Bogoro attack.

1005.0n the contrary, as noted above, a number of wsawedestified that rape was

prohibited, including during the Bogoro attack, idgrwhich the combatants took fetisH&®.

18531CC-01/04-01/07-716-Conf, Partly Dissenting Opmiaf Judge Anita Usacka, 26 September 2008, péra. 1
18541CC-01/04-01/07-716-Conf, Partly Dissenting Opmiaf Judge Anita Usacka, 26 September 2008, péra. 1
1855 D2-300-T-316-pp.45-46 (FRA-pp.40-41); D2-300-T-31.8 (FRA-pp.3-4); D2-148-T-279-pp.29, 41 (FRA-
pp.25-26, 36-37); D2-148-T-281-p.20 (FRA-p.17) 28T-218-p.65-.18-p.67-1.6, p.70-.18-p.71-.3 (KRR
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Thus, the Prosecution did not provide any direalerwce that the Germain Katanga intended

the “common plan” to attack Bogoro, to include rapesexual slavery.

1006.0f note in this regard is that Jeannot Kagaba Maistified that he saw only two
prisoners of war from Bogoro in Aveba, who had cdinoen Kagaba, stayed in Katanga’'s

residence and were released in Aveba when theyagiéne to Beri®>®

1007.Furthermore, it is not possible based on the ewvéeto infer that the Mr. Katanga
either meant or knew or had reasons to know the oa sexual slavemyill be committed by

members of the “FRPI or FNI” in the ordinary couddeevents, that it was a “virtually certain
consequence®>’ On the contrary, in fact, the MONUC reports citdmbve show that it was
not a common phenomenon at the time, which is edsdirmed by P-12, who testified that

the abduction of women was not a common pracfie.

1008.The evidence therefore lacks direct evidence thatkdtanga intended that rape and
sexual slavery be committed during the implemeotadbf the common plan; nor can it be
inferred that he possessed the requisite intentkaoavledge that the said crimesuld be
committed. As noted by Judge Usacka, even if tlosdtution were to present evidence that
the crimes of rape and sexual slavery were comahitieoughout the region of Ituri, “such a
general allegation is insufficient for the Chamb®iinfer that the suspects were aware that
rape and sexual slavery would occur in the ordineoyrse of events during or in the
aftermath of the attack on Bogor8™ Indeed, nothing in the evidence suggests, even
remotely, that Mr. Katanga was personally awarehef alleged widespread occurrence of

these crimeg®®°

1009. similarly, there is insufficient evidence to estsblthat if rape or sexual slavery were,
in fact, committed in the aftermath of an attadkgédly perpetrated by the “FNI/FRPI,” that
Mr Katanga had knowledge thereof. For example, a/é250 testified that reports were
allegedly given to superiors, he did not say ifytircluded any occurrence of rape or sexual
slavery*®®* And whilst written and signed reports did not éxi® evidence of the content of

oral reports, if indeed, any, was provid&®f That P-132’s story, if believed, of rape and

p.57-1.8-p.58-1.16); P-279-T-149-Red-p.14-1.2-14R@Ep.14-1.13-p.15-1.1); P-280-T-157-pp7-8, 17-19RE
pp.7-8, 17-18).

1856 D2-129-T-272-Red-pp.37-39, 45-46 (FRA-pp.33-38k also D2-161-T-268, pp 23-25 (FRA-p.21-22).
18571CC-01/09-02/11-382-Red, (PTCII) Decision on thenfirmation of Charges Pursuant to Article 61(7)(a)
and (b) of the Rome Statute, 23 January 2012, pata.

1858 p_12.T-196-p.80-1.10-20 (FRA-p.65-1.8-12).

18591CC-01/04-01/07-716-Conf, Partly Dissenting Opmiaf Judge Anita Usacka, 26 September 2008, para. 2
1860 5ee |CC-01/04-01/07-716-Conf, Partly Dissentingn@m of Judge Anita Usacka, 26 September 20083.par
23.

1861 p_250-T-92-Red-pp.27-32 (FRA-pp.29-34).

1862 5ee P-219-T-206-p28-1.12-18 (FRA-p.27-1.9-15).
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sexual slavery following the Bogoro attack, was@ddly told to Mr. Katanga, is itself
insufficient to prove beyond reasonable doubt tiatwas aware of the crimes, or that he
knew that they would normally occur in the ordinagurse of event$®® And even if it
appears that some camps had radio communicafidttie prosecution has failed to establish

beyond reasonable doubt that the crimes in questéra reported through such meaffs.

1010.As noted by Judge Usacka in her partly dissentipigion, the Prosecution has the
substantial burden, under article 30 of the Statoterove that the accused either intended for
rape and sexual slavery to occur, when it is neget that they were the direct perpetrators,
or were aware that rape and sexual slavery woudran the ordinary course of events, when
the basis for criminal responsibility is that theyntly committed the crimes through other
persons, within the meaning of article 25(3)(a)tled Statute. The Chamber must therefore
assess the evidence and decide whether such esidensufficient to establish beyond
reasonable doubt that each element of each of finees has been committé¥f° The

prosecution has simply failed to meet this burden.

1011.Finally, as with the other crimes, with respectar crimes, it has not been proved
that sexual crimes were associated with an intenmaltarmed conflict.

F- Using Children to Participate Actively in Hostilities

(1) Child soldiers broadly defined

1012.Much attention has been paid to the concept of EAR@:noting children associated
with armed groups) and child soldiers as definedthe Cape Town Principles. The
international community defines these notions teegihe greatest enhancement of child
welfare. In terms of the Cape Town Principf&5a child soldier is any person under 18 years
of age who is part of any kind of regular or irrkeguarmed force or armed group in any
capacity, including but not limited to cooks, postemessengers and anyone accompanying
such groups, other than family members. The dedmitncludes girls recruited for sexual
purposes or forced marriage. As will be seen bealowhe discussion of the demobilisation

process, this definition is also broader than ti#ndion of a child soldier for the purpose of

1863 5ee |CC-01/04-01/07-716-Conf, Partly Dissentingn@m of Judge Anita Usacka, 26 September 2008.par
24.

1864 Cf, Testimony of Germain Katanga, T-317WT-p.44-1.28p145-1.4 (FRA-p.39-1.24-p.40-1.2).

1855 See 1CC-01/04-01/07-716-Conf, Partly Dissentingn@m of Judge Anita Usacka, 26 September 20083.par
25.

18661CC-01/04-01/07-716-Conf, Partly Dissenting Opmiaf Judge Anita Usacka, 26 September 2008, p&ra. 2
1867 Cape Town Principles and Best Practices on theuRewnt of Children into the Armed Forces and on
Demobilization and Social Reintegration of Childders in Africa (Cape Town, 27-30 April 1997).
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the crime. The evidence shows the inclusion of famaily members of militia living in

makeshift camps.

1013.The legal representative of child soldier victimgues that the Chamber ought to
draw inspiration from these principles to definestilities’ and ‘active participation’. It is

important to underline that the relevance of thgseciples, while laudable, lies not in the
issue of guilt or innocence but in appreciating hadividuals applied these concepts in the

demobilisation process.

1014.The crime of using child soldiers in the Statutad$ based on those principles, but on
accepted state practice in relation to the crinsatibn of violations of international

humanitarian law.

(2) The charge

1015.Mr Katanga is charged under article 8(2)(b)(xxviglating to war crimes in
international armed conflict, for using childrenden the age of 15 years to participate
actively in hostilities. The prosecution allegeattthis offence was ‘committed before, during
and in the aftermath of the attack on the villagBagoro on 24 February 2003'. It is asserted
that Germain Katanga 'used children for multiplegmses, including direct participation in
the attack’. It is further alleged that ‘Germaint&maga consistently used children under the
age of fifteen to take part in hostilities withimet FRPI militia prior to, during and following

the Bogoro attack:®®®

1016.As a preliminary matter it is submitted that foliowy the principle that the accused
must benefit from the most favourable interpretatibe references to ‘before’ and ‘after’, not
being otherwise defined must be interpreted agimgldo the attack specified in the charge:

i.e. ‘immediately before’ and ‘immediately aftehid attack on Bogoro.

1017.In order to be found guilty of this offence, theogecution must prove that Katanga
used one or more persons to participate activelgastilities. The legal representative for
child soldier victims claims that the terms ‘hasigls’ and ‘active participation’ are undefined

and must be given the meaning that accords witlbtbadest possible protection of children.
It is submitted that these terms reflect statetmaon the crime and that if the parties to the
Statute intended to give these expressions a ngpagoing beyond that in existing

international humanitarian law, a more fluid formwould have been adopted. The word
‘hostilities’, it is submitted, has long use in hamitarian law and clearly denotes actual

engagement with the enemy. The term ‘active padioon’ is plainly meant to reflect the

188 See Confirmation Decision, para. 256.
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idea that participation should be direct in linghwrticle 77, paragraph 2 of Protocol | to the
Geneva Conventions. An ambiguity must be interprétefavour of the accuséf®® These
guestions of treaty interpretation are dealt with greater detail below under ‘Legal

Submissions on child soldiers.’

1018.1t must further be proved that the child was untlee age of 15. The Legal

Representative for Child Soldier Victims suggebts it is not necessary to prove the exact
age®’® Evidence might be reliable if a person appreciaedhild’s age based on certain
observable factors outlined by him or her. The en@k has mostly consisted of confirmation

of age without any basis.

1019.The mens reaof this offence is that the perpetrator knew asudti have known that
such persons were under the age of 15 years, an@ware of the circumstances which gave
rise to the existence of an armed conflict. In otdebe found responsible for the use of child
soldiers, in accordance with article 30 of the @&t the prosecution must additionally
demonstrate that Katanga acted with intent and kedye in relation to each of the material
elements of the offence. That is, he must meacdhduct to take place and must be aware of
the material circumstances. Contrary to the asserdf the legal representative for child
soldiers®* negligence or foreseeability is insufficient.

1020.In the alternative, the accused must mean to dduegseommission of the crime or be

aware that it will occur in the ordinary coursesoEnts.

1021.In order to be guilty under Article 8(2)(b)(xxvi},would have to be established, and
has not, that this conduct took place in the cdniéand was associated with an international

armed conflict®™?

(3) Breadth and nature of the evidence in relatiom the charge

1022.The prosecution relied in particular on the testigmof 28, 250, 267, 373, 323, 268,
161, 12, 233, 219, 279, 280 and 132. They furtloev rely on the defence evidence of D02-
136. It is noteworthy that the legal representatwevictim child soldiers did not call or
propose a single witness in support of the allegativhich one would expect if it were true.
Exclusively P-28, the only alleged child soldieroguced against Katanga, gave direct

evidence about children under the authority of Kgéaduring the relevant period. P-219 fell

1859 See Evaluation of Evidence: Evaluation of ltem&witlence.

1870 Conclusions finales du Représentant légal desnéstenfants soldats, para 93.
1871 Conclusions Finales du Representant Legal desnvéstEnfants Soldats, para 92.
1872 5ee Classification of the Conflictpra.
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short of this, confining his assertions to childierAveba. This evidence was not credible,

reliable, or satisfying the elements of the crime.

1023.In terms of contemporaneous evidence, the prosectutiies on witnesses such as P-
250, P-279 and P-280 who, while not directly unidatanga, allegedly visited his area. P-279
and P-280, like P-28, claimed to be child soldidise prosecution also rely on witnesses,
such as P-323, P-268, P-161, P-233 and P-132,dhaarconnection with Katanga, but who
were present at the Bogoro attack, in order tobéistathe presence of child soldiers at that
attack. In so far as this evidence goes some wagrtts showing the presence of children,

their role and line of command has not been suffitty established.

1024.P-267 and P-12 gave evidence on child soldiers taiha outside the scope of the

charge. P-12’s spoke of children with Katanga otiadefined age.

1025.To counter this accusation and the material in suppf it the defence relies
specifically upon Germain Katanga (given under patlain Mula Metu (D02-P-134),
Christian Mbodjima Mbaraza (D02-P-160), David Adiwp (D02-P-1), Léonard Katobe
(D02-P-196), [REDACTED] (D02-P-148) and Bonheur gER-259). In addition, the defence
relies on the evidence of Jonathan Dubatso (D03@;1JREDACTED], [REDACTED],
[REDACTED] (D02-P-161), Pastor Vicky (D02-P-501),aM0 Kagaba (D02-P-129), to
undermine the credibility of prosecution witnes@8s 279, 280, 219 and 12. Credibility is
addressed elsewhere. In this section we focus @th&hthe evidence, taken at its highest, is

sufficient to prove the elements of the crime.

(4) Situation in Aveba in February 2003:

Germain Katanga

1026.The prosecution contends that the fact that Kataheysied that there were child
soldiers in the camp demonstrates his lack of biktyi **”° Katanga did not refute that there
were children around the camp, only that he usechtto participate in hostilities’* It is
submitted that his evidence on this has not beeemumned.

Prosecution witness 28

1027.P-28 was born on the [REDACTEBY” That, if true, would have made him
[REDACTED] on the 24th February 2003. He fled t&e[RACTED].

1873 prosecution brief, para 294.
1874 D2-300-T-319-pp.42-43 (FRA-pp.46-48).
187°p_28-T-216-ENG-p.27-.10-11 (FRA-pp.22-23).
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1028. After experiencing difficulties with another groine fled to Aveba and chose to stay
in the camp®”®He claims he was a soldier based in AvEB4P-28 states that the head of the
camp in Aveba was Katand¥® He earlier clarified that there was not reallysang, but that
the soldiers lived in other people’s hous¥$He stated that he was living [REDACTEBf?
He claimed that Katanga'’s residence was the pnesydand that he was known as Colonel
Germain Katanga. The defence has called credibderalable evidence to establish that

Katanga was not president at the time.

1029.In terms of his duties, P-28 claimed that he wasldier — ready to fight at any time.
He claims that he would undertake other missionsvelf giving the example of arresting
someoné®! When asked to provide examples of arrests, P-R&reel to the arrest of
individuals who were in debt to other individudf& The second example given was the
arrest of individuals alleged by other individualeo came into the camp to be witches. It is
submitted that neither of these tasks can reaspriabldefined as active participation in
hostilities. P-28 stated that it was Manono, Katés@ecretary, who would draft the mission
orders for such tasks, based upon visits from th@ptainants, but he did not know if
Manono received orders from anyone. P-28 subselguatited about the existence of a court
and a judge by the name of Malongj® In such circumstances, it cannot in any eventdie s
that Katanga used children to participate in thasks. Since he is not charged with command

responsibility, neither can these mission ordersripited to him by implication.

1030.Most significant in the evidence of P-28 is hisimlahat he was [REDACTED®
This is uncorroborated and has been widely refutetie evidence. (see Credibility section
suprg He claims that he would [REDACTED{® According to P-28, at the time when they
were at [REDACTED] in Aveba, before a proper canagl fheen formed, all those soldiers
within the area were [REDACTEDf?® He was also asked to [REDACTEBf’ P-28 states
that [REDACTED]*®®® According to P-28, Garimbaya was in charge of boeyguards.
There was also [REDACTEDf®® He adds the names of Besto and Akenda amongst thos

1876 p_28-T-216-p.67-l. 22, p.68-1.4 (FRA-pp.56-57).
1877p_28-T-216-p.69-1.10 and 13 (FRA-p.60).

1878 p_28.T-216-p.69-1.16-18 (FRA-p.60).
1879p_28.T-216-p.69-1.11-13 (FRA-p.60).
1880p_28.T-216-p.71-1.22-23 (FRA-p.62).

1881 p_p8.T-216-p.75-1.25 and p.76-1.1-3 (FRA-pp.66-67)
1882p_28.T-216-p.77-1.1-6 (FRA-pp.67-68).

1883 p_28-T-216-p.83-1.21-25 (FRA-pp.67-71).

1884 p_28-T-216-p.76-1.5 (FRA-p.66).
1885p_28-T-217-p.16-1.8-9 (FRA-p.14).

1886 p_28-T-217-p.21-.21-23(FRA-p.19).

1887 p_28-T-217-p.21-.24-25 (FRA-p.19).

1888 p_28-T-217-p.22-.7-11 (FRA-pp.19-20).
1889p_28.T-217-p.22-1.23-25 (FRA-p.20).
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charge and states that there were others. Thesotlee of the same age as P-28 by the look
of them?®**°including [REDACTED]**** Given that P-28 would have been [REDACTED] in
February, even if his evidence were credible, ie #bsence of other evidence of his
knowledge of their age, it could not be concludedaamatter of proof beyond reasonable
doubt that Katanga knew or should have known th28 Br those who he describes as being
his age were in fact below the age of 15. GermaataKga had only two bodyguards in
February 2003, both of whom were adults. And latdren he had six bodyguards, they were

all married*8®?

1031.In terms of the specific tasks allegedly perfornbgdP-28, he says he accompanied
Katanga [REDACTED] whenever they travelt€d® This would not in itself amount to active

participation in hostilities.

1032.He was also involved, he said, in unloading the amition that arrived in Aveba
from Beni by plané®®* These were in bags in crates. There were alsodfdgsans and cans
of sardines®®® P-28 saw one plane coming from Beni but does notkif there was one or
several. The only other plane he knows about is ameing with mediciné®®® Later he
contradicted himself when he stated that ‘This @ldid not come on just one occasion. It
made many journeys, but | can’t give you specifitoimation in this regard®®’ In the
context of a later discussion about the Bogorochktta-28 states that ammunition which
arrived in Aveba was used in the Bogoro atti¢kalthough it is unclear here whether he is
referring to the same ammunition which he unloaddtere may be circumstances where
unloading ammunition amounts to active participatio hostilities. This would be the case
where it is done at the battlefront or while in f®cess of launching an attack. In this
instance, the ammunition is in boxes and is pa# lafrger consignment of food provisions. It
is being unloaded off an aircraft into the villagfehabitation without a battle in progress. This
may be nothing more than an incidental and onceaoffof assistance by a child in the
unloading of boxes regardless of their contenth&se circumstances, it is submitted that this
is not a direct form of participation in actual tilitses and therefore cannot be considered as

active participation in hostilities.

1890p_28.T-217-p.23-1.18-22 (FRA-pp.20-21).

1891p_28.T-217-p.24, line 12 (FRA-p.21).

1892 K atanga, Germain, D2-300-T-319-pp.43-49 (FRA-pgs48; EVD-OTP-00228 ; EVD-OTP-00096.
1893 p_28-T-217-p.22-.1-4 (FRA-p.19).

1894 p_28-T-217-p.32-1.3-5 (FRA-pp.27-28).

1895 p_28-T-217-p.33-.7-8 (FRA-p.29).

18% p_28-T-217-p.32-.1-4 (FRA-pp.32-33).

1897p_28-T-217-p.38-1.15-16 (FRA-p.33).

1898 p_28.-T-217-p.40-1.10-12 (FRA-pp.33-34).
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1033.P-28 claims to have personally participated in Bogoro attack. He states that he,
among others, received items of fetishism and niaaisions in his body®®° He describes his
movements towards Bogotd’® With reference to his movements, he states tisathief did
not give him orders to go to Kagaba, but the chigflked with him. His chief was
[REDACTED].® He states that he had a firearm and that he maieag with other
combatants who had come from Kagaba to go to Bodéeoadds: ‘| was very close to the
road, and we were moving forward, and we got tocirap, and that was after the battle, after
the battle °°? At another point he says: ‘I fought along the sidiehe road that comes from
Kagaba and goes towards Bogoro. And at the enchefattack we moved towards the
camp.™% This suggests that if Katanga was at the battiwdsenot with him, since according
to P-28, ‘Germain was there. He was part of theugrehat launched the attack on
Bogoro.™®* P-28 confirms that Katanga and his companions werecharge of the
combatants attacking Bogot®? but this does not in itself establish Katanga’'swiedge of
children moving within the group; nor Katanga’s nedge of the presence of P-28, even if
he was [REDACTED]. P-28 states that the battletstéinat they were short on ammunition
and that reinforcements came from Zumif& This supports the position that children seen

could have come from different groups.

1034.When asked about child soldiers, P-28 stated:

There were children amongst all the camps, beeittRC camp. We even saw bodies of child
combatants. There were children amongst the FRIRkrand also children amongst the ranks
of the Zumbe fighters. | couldn’t say whether thesese just combatants from the UPC or just
from the FRPI or from the FNI. There were childeenongst all the groug?’

This general assertion is insufficient to establisht Katanga used persons under 15 to

directly participate in hostilities, knowing theige.

Prosecution witness 219: [REDACTED]
1035.This witness claims he was a resident civilian e&Ba, and [REDACTED]. He says

the youngest soldier leaving for Bogoro was 15 theih says there were others who were

under 15"°°® He does not clarify the basis of this knowledgerh@ps he knew; maybe he was

guessing. So this aspect of the evidence is ubtelidt is also unclear whether they were

1899p_28.T-217-p.42-1.5-6 (FRA-p.36).
1909p_28.-T-217-p.42-1.13-16 (FRA-pp.36-37).
1901p_28.-T-217-p.50-1.15-18 (FRA-pp.43-44).
1902p_58.T-217-p.59-1.21-24 (FRA-pp.52-53).
1903p_28.T-217-p.60-1.22-64 (FRA-p.53).

1904 p_28-T-217-p.60-1.6-7 (FRA-p.53).
1905p_28-T-217-p.58-1.23-24 (FRA-p.53).
1905p_98.T-217-p.42-1.20-25 (FRA-pp.36-37).
1907 p_28-T-218-ENG-p.24-1.11-16 (FRA-p.21).
199 P-219-T-205-ENG-p.53-1.1-4 (FRA-p.52).
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going on anyone’s orders. The witness’s evidenae ttiey seized the opportunity to go and

loot,***®and followed after the fighter$X° suggests otherwise.

1036.He claims that all commanders appreciated the Kadagivity!°** He does not

explain how he knows this with respect to each camuter. It could just be an assumption.
He does not clarify which types of activities hesigygesting they all knew about, so it is not
established on his evidence that any particularncander appreciated that there was active

participation in hostilities.

1037.Even if it is suggested that Katanga appreciatedoga activity, this does not

establish his knowledge of their ages or that leel wmes under 15 himself.

Defence witness 136: Jonathan Dubatso

1038.The prosecution rely on the brother of Katanga,afltam’s answers to the legal
representative for child soldiers as a basis foaldishing the practice of child soldiers in
Aveba from 2002. However, he does not specify wdrelte is referring to children under 18
or under 15. Also, he explains the militia actedtiof children within the context of being
attacked by Ugandans and everyone being constrémelde circumstances to participate in
the defence of the village of Aveba as well as gmgaevenge for being orphan&tl? This
suggests not use of child soldiers but the actainself-motivated children. Also, he states
that the children resumed normal life once attaekded, suggesting that there was no

recruitment into the militia for future use.

(5) Observations on Aveba from the outsiders

Prosecution witness 250: [REDACTED]

1039.P-250 said he was a fighter in Zumbe, trained thera camp. On his evidence he
would have had the opportunity to observe childiigos with Katanga or in combat, had they
been there, but unwittingly provides exculpatoridence. He speaks of a delegation going to
Aveba and states that [REDACTED]. He claims to hasment [REDACTED}®*
[REDACTED].**** [REDACTED]*'® P-250 claims also to have seen Katanga at Bogoro
after the battlé®®

1040.In terms of 250’s knowledge of child soldiers i@t groups he said:

1909p_219-T-207-ENG-p.6-1.15-17 (FRA-p.7).
1910p_219-T-206-ENG-p.20-1.18-20 (FRA-p.20).
1911p_219-T-207-ENG-p.7-1.15-16 (FRA-p.8).
1912n2.136-T-241-FRA-p.56-1.22-p.58-1.21.
1913p_250-T-93-p.16-1.7-8 (FRA-p.16).
1914p_250-T-93-p.16-.17-18 (FRA-p.16).
1915p_250-T-93-p.16-1.20-21 (FRA-p.17).

1918 p_250-T-94-p.51-1.2-3 (FRA-p.52).
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It would be difficult to tell the age of the persdnwould be better for that person, himself or
herself, to tell you their age. You may meet soneeand think he is younger than what he
looks like.

He repeated this to the bench responding to thgeJRdesident:

In the Democratic Republic of Congo, it would b#idult for me estimate someone's age. In
any case, there are even the members of the pygpulaiion. It is very difficult to estimate
the age of someone except his or her parentsaef’y’

1041.The defence does not accord with the idea thatcanenever tell the age of a person
who is under 15 as there are cases which are glaah, as when a child is 8 or 9. Observation
becomes a lot more subjective however when onetigeanargins of say between 12 and 15.
The same can be said on the issue of whether s@mgarchild or an adult. P-249, an alleged
abductee, observed that there were no childreharcamp where she was kept. She said: ‘|

would say that there were people of small statwethey were adults?*®

1042.P-250's own actions in battle sheds light on thiéddotn who decide to follow the
fighters to seize the opportunity to loot as ddxmadiby P-219. He explained that he would
pick up the weapons of those who could no longgiitfand that when someone would run
and drop weapons he would pick them'¥.He also states that they would pick up the
uniforms from dead bodies and wear thef.This opens the reasonable possibility that
children seen armed or uniformed at Bogoro coutd alave done this of their own initiative

and without instruction.

1043.The witness finally drives a nail through his ailio incriminate the accused and a
coach and horses through the prosecution case ewfushildren when he responds to the
Judges:

Amongst the combatants there were soldiers. There no childrer?*

Prosecution witness 280: [REDACTED]

1044. Another prosecution witness who claimed to haventzeehild soldier was P-280, but
the prosecution accepts that he was not a childiesolAccording to him when he left
Germain Katanga's camp he found soldiers of his #ge submitted that this evidence is
inadequate to hold Germain Katanga responsibletferuse of child soldiers. The mere
statement that he saw soldiers of his age doesestatblish whether he is talking in

approximate or exact terms. It does not reveal bosg he was about the age or what led him

1917 p_250-T-100-p.6-1.7-10 (FRA-pp.5-6).

1918 p_249-T-135-p.74-1.8-9 (FRA-p.74).

1919p_250-T-93, p.69-1.18-19; and p.70-1.2-4 (FRA-fp.72).
190p_250-T-94, p.71-1.14-16 (FRA-p.74).
1921p_250-T-100, p.6-1.21-22 (FRA-p.6).
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to that conclusion. Nor does it explain what lech to the conclusion that they were soldiers.
Accordingly, this evidence is unreliable as a b&sisnaking a finding about the soldiers that
this witness saw. Moreover, according to the windge only saw Katanga once from a
distance in the camp. It is unclear where theseng@oldiers were coming from or under
whose command they were. There is no evidencedii¢he state of knowledge of Katanga of

these individuals, or of whether he was in any weaking use of them.

Prosecution witness 279: [REDACTED]

1045.witness 279 claimed to have been a child soldisethan Zumbe. He made the
general observation that based on what he couldredsthe youngest of the FRPI fighters
were less than 15 years dfd? This is insufficient to establish that this childis under the
control of Katanga, that he was in fact less tharithat Katanga was aware of the age.

(6) Perceptions about the attackers at Bogoro

Prosecution witness 323: [REDACTED]
1046.Witness 323, [REDACTED], was a UPC soldier living Bogoro*?® He gave

evidence about the Bogoro attack. He was presettiearmilitary camp at the time of the
attack’®** He testified that there were a lotkhdogoswho participated in the war but he did
not know their exact ag€® His general references fail to identify the agehsf youngsters

or which, if any, group they belonged to. In factthe light of his later testimony it seems
unlikely that this witness would be in a positiam comment on age. He highlighted the

distance and circumstances in which he saw themgay

We saw it with distance. You can't evaluate the Ineimof people who are scattered
throughout Bogoro. All | saw was what happenedrontf of me. I'm not able to give an
estimation with regards to the number of these gaddt would be difficult for me to do
that!%%°

He could not even confirm whether the Kadogo he wave male or femaf&?’

1047.with regard to the issue of which groups they bgémhto, they could have come from
any of the armed groups which participated in titeclk, whether APC, Ngiti militia or Lendu
militia. His statement to the legal representathva ‘Everything that you have said, arrows,
machetes, and the kadogos, yes. These are thiagd #aw among the Lendu and Ngiti

fighters™®® does not clarify the situation any further as tuiali group controlled by which

1922p_579-T-145-ENG-p.51 (FRA-p.54).

1923 p_323-T-116-ENG-p.71-1.1-4 (FRA-p.70).
1924p_323.T-117-ENG-p.23-1.21-22 (FRA-p.23).
195p_323-T-117-ENG-p.35-1.2-4 (FRA-p.33).

1926 p_323.T-117-ENG-p.57-1.23-25; and p.58-.1 (FRA§).
1927p_323.T-117-ENG-p.58-1.7-10 (FRA-p.56).
1928p_323-T-117-ENG-p.57-1.8-9 (FRA-p.55).
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individual was employing children under 15. Thesming people could also have simply
followed the attackers from neighbouring villagé€his is not clarified in this evidence. Since
the evidence supports the presence of groups utifferent commanders, while it can
corroborate other evidence indicating the preseriaghildren, it is submitted that it cannot

reasonably corroborate P-28’s claim that he fourgBtogoro under Germain Katanga.

1048.The legal representative for child soldiers lefll tinderstand what you said correctly,
you saw this young fighter in the group of Lendsiyll as in the group of Ngiti’ — with the
witness responding ‘yes’. It is submitted that c@utmust be applied when the words come
from counsel’s mouth and not from that of the wésieWe cannot be sure exactly how the
question was translated or how it was perceivedheywitness. In this leading question,

young fighter is not defined and Ngiti group is defined.

Prosecution witness 268: [REDACTED]

1049.This witness was an inhabitant of Bogoro before dmdng an attack on the village,
but places the attack on th® Bebruary’®*° His evidence relating to child soldiers is fir§t o
all weakened by the difficulty of pinning his obegations to the specific day of the "24
February as opposed to generally. With respectisokhowledge on the identity of the
attackers, he simply states that ‘We knew it wagaup of Lendu people and Ngiti people,
the FNI and the FRPI who attacked Bogd3®He does not adequately clarify how he knew
this at this particular time. He later states tfdey were Balendus and Ngitis. Those were
the people who caused us suffering in Bogdtd':again more in the nature of a general
assumption about these groups than a firm stateaidmiowledge about their specific role on
the 24". When asked how he was able to tell he statedttreyt could be recognised by the
language they used®*?

1050.Witness 268 similarly to 323 saw attackers whouded childrert?®® He states that
the children had spears and arrdW$,but he did not see them with any other types of
weapons. He claims to have heard the voices ofirgml saying ‘we are going to capture
them’. He also heard the voices of children whoeng@Haging. He stated that children helped
to transport objects pillaged. Contrary to the eunck of 323 he did see children as UPC
soldiers but said they were wearing civilian umfigt He did not know their ages. With

regard to the ages of the child attackers, hedstht ‘I can say that they were between 10 to

199p_268-T-107-ENG-p.5-1.11 (FRA-pp.4-5).
1930p_268-T-107-ENG-p.5-1.16-17 (FRA-p.5).

1931 p_268-T-107-ENG-p.26-1.21-22 (FRA-p.27).
1932p_268-T-107-ENG-p.26-1.25 (FRA-p.27)..

1933 p_268-T-107-ENG-p.26-1.17 (FRA-pp.26-27).
1934p_268-T-107-ENG-p.38-1.10-11 (FRA-pp.37-38).
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15 or 16 years old. That's approximately*® As with witness 323, therefore, this evidence
does not determine the children’s age nor whichciipegroups or under which actual

command if any they were.

Prosecution witness 161: [REDACTED]
1051.witness 161 also gave evidence that he had witdebgeBogoro attack. He testified

that there were several children including youngsgiHe states that the children were
between 8 and 10 years of age. He stated that thalseen were armed, participated in the

fighting and looted. They were, according to hinfront of and at the rear of the attackers.

1052.1t is unclear to which groups or under which comchahe children that he saw
belonged to. The attackers, according to 161, clkore Zumbe, Gety, Nombe, Soke and
Bavi. They included not only Lendu and Ngiti bus@lBira coming from Lengabo. It is
submitted that it is not reasonable to draw anyckmmons regarding Germain’s use of child

soldiers or his knowledge of their age.

Prosecution witness 233: [REDACTED]

1053.Witness 233 corroborates the fact that there weildren among the Bira present at
Bogoro. Indeed this witness thought that the wormed children were from this group. In
response to a question from Defence counsel héromd the content of his statemént:

read into the record by counsel:

My view, the attackers, who consisted of many woraad children, were Bira. | say that
because they came from that direction and alsousecdrom the place | was hiding, | heard
them speak the Bira language. Other survivorstalsome they had seen Bira attackers.

He reinforces this later in his in evidence:

Yes. During the war, there were people who pillageaperty, and those were the Biras. |
heard gunshots, and some of the houses had be@oydds Women and children were
carrying away property’*®

Defence witness 148: [REDACTED]
1054.[REDACTED] was among the combatants at Bogoro. ittt see any Kadogo

participating in the battl®*° This is not necessarily inconsistent with for epéer823 or 233.
Unlike 323 a lot of the attackers would have beehis side and behind him, rather than in
front of him, so he would not have had the samgeanf vision of the attackers and if there

were children in other groups such as the Biratbers, he would not necessarily have seen

1935p_268-T-107-ENG-p.38-1.14-15 (FRA-p.38).
193 paragraph 74.

1937 p_233-T-88-ENG-p.23-1.6-9 (FRA-pp.27-28).
1938 p_233-T-88-ENG-p.27-1.17-19 (FRA-p.28).
1939D.148-T-279-p.23-1.9 (FRA-p.20).

No. ICC-01/04-01/07 285/359 29 June 2012



|CC-01/04-01/07-3266-Corr2-Red 02-07-2012 286/359 CB T

this. His evidence does however support that tlegee not children in his group, thus
undermining the suggestion that there were childies in the Ngiti ranks. It is submitted

that this witness’s credibility was unsuccessfalhallenged.

Prosecution witness 132: [REDACTED]

1055.witness 132 gave evidence that she was in Bogotieatime of the attack and that

she was taken hostage and taken to [REDACTED].dBke not state the age of the children
she saw or provide any further details as to wigicdhup they belonged to, or as to how old
they were. Again, there is insufficient evidencehis account to establish that Katanga was

using child soldiers to participate.

1056.The witness also claimed that there were childnethé [REDACTED] camp and that
some had weapons. She states that they participajgarades and guarding the camp. It is
submitted that this evidence may show indirectigi@dtion in hostilities but not active

participation.

1057.The witness does say that Katanga came to the c@h®observes that the soldiers,
which included children of 13 or 14, welcomed himthe camp. However, this does not
establish that Katanga was using these childrehatrhe was even aware of their presence or
age. [REDACTED] was in charge of the camp, not Kgéa Even if Katanga was
[REDACTED]’s superior, which is not clearly estatied from this evidence, he is not

charged with command responsibility.

(7) Evidence of child soldiers outside the timefrarof the charge

Prosecution witness 12: [REDACTED]

1058. According to P-12, all the leaders at the timeitlithcluding Ngudjolo and Katanga;
the witness believes that it was because of cirtamess.>*° However, this witness had no
contact with Katanga in 2003 and his comment chale no probative value with respect to
the use of child soldiers before, during and affter Bogoro attack. There is also no detail
given to provide the basis for his inclusion of &aga other than his comment that he *had an
escort, had children escorting him. And when dnigkd Coca-Cola, there were children in the
area. | could see that they were children. He wealtthem. As to their precise age, | cannot
tell you.™*! The time frame aside, not being able to give gieni as to age makes it
impossible to rely on this evidence as a basisdoifirming that Katanga used children under

15 as escorts or that they were used to particiliegetly in hostilities.

1990p_12.T-197-ENG-p.42-43 (FRA-pp.47-48).
1941p.12-T-196-ENG-pp 67-68 (FRA-p.55).
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Defence witness 134: Alain Metu
1059.Alain (witness 0134) stayed in Aveba from May 200&il October 2003%** so

pertinently during the period closely following tbkearge and for a long time thereafter. This

makes his evidence of particular and greater relevdahan the evidence of P-12 or P-267,
whose evidence relates to 2004, P-373, who wasmnaveba, or P-250 and P-280 who had

limited contact with Aveba.

1060.Alain did not see any children in Aveba bearing ti* The children that he saw in
the BCA camp were the family members of miliia' He heard that children were
demobilised because of the incentive of the Rt3.What makes this hearsay statement
credible is that he, of his own initiative, quadsi his statement by saying that he was
travelling a lot during that period and he was viiogkfor another organisation having nothing

to do with demobilisation®*®

Prosecution witness 373: Renaud Jean Claude

1061.P-373, a journalist gave evidence, supported bytggnaphs, which addressed the
issue of child soldiers but which did not directhuch upon Katanga’s involvement in this
crime. He testified in relation to 5 trips to Zumbed Nyakunde, undertaken between the 2
July 2003 and the 1BAugust 2003. Interestingly, he notes that he wathé field at a time
when militia groups had an interest in inflatingithnumbers so that they appeared more

important, so as to have a chance at a seat ggarbseat for the pacification process.

Prosecution witness 267 and the reqister: EVD-OTP20

1062.1n the absence of sufficient direct evidence ofr@ain’s alleged use of child soldiers,
the Prosecution relied on the evidence of P-26EJRCTED] in the demobilisation process,
taking place in late 2004, well over a year aftex ¢vents at Bogoro. This witness described
the demobilisation process in which 952 childrenravelemobilised. Children were
interviewed and questions put to determine wheghehild was genuinely a child soldier. A
register was kept containing a record of the chiddwvho passed through the site (EVD-OTP-
00120). The prosecution relies on this documergvadence, but even on its face it does not
establish the use of child soldiers by Katangaaletne their use prior to, during or the period
immediately following the attack on Bogoro. Firstithe document is clearly marked as

recording EAFGASs, not child soldiers as defined tbe purposes of Katanga’s trial.

19422.134-T-257-ENG-p.4-1.2-6; p.48-1.20-21 (FRA-pHD, 43).
194392.134-T-257-ENG-p.54-1.1-3 (FRA-p.48).

1944 D2.134-T-257-ENG- p.54-1.5-8 (FRA-pp.48-49).
194592.134-T-257-ENG- p.54-1.15-17; 1.22-24 (FRA-p.49)
1946 D2-134-T-257-ENG- p.54-1.13-15 (FRA-p.49).

No. ICC-01/04-01/07 287/359 29 June 2012



|CC-01/04-01/07-3266-Corr2-Red 02-07-2012 288/359 CB T

Therefore, it included children who did not partate actively in hostilities. Second, the

document provides no detail but simply recordsrttime, sex and age of the child. There was
a column for observations, but this is empty in #ast majority of cases and where not
empty, does not give any information relevant tdarstanding the experience or status of the
child.

1063.The inherent reliability of the document is alsaestionable. At certain points in the
document, for example on the entries undef Pécember 2004 and 5April 2005, one
notes that the ages of a batch of children areeuatrded. P-267 provides the explanation that
sometimes the children could not provide their 8§€This must logically be correct, but one
would expect to see instances of this dotted ardbe@dlocument and not whole sequences of
children who had been interviewed one after themthhe lack of isolated instances suggests
that the ages were sometimes guessed and the ¢emapkence of ages for whole groups of
children suggests that the age entries may have é@ered subsequently. This is supported
by the strange consistency of the ink and handwgitwhich tends to indicate that the

document was not compiled on a daily basis butgpslafter over a period of a few days.

1064.The reliability of EVD-OTP-00120 has been clearlydarmined by the evidence of
Christian, D2-160, and in particular the documehtolw he produced to show that there were
false child soldiers on the register: EVD-D02-0014&e analysis of Christian’s evidence

below).

1065.In any event, it is submitted that in the lighttoé defence evidence, the evidence of
P-267 is not reliable in relation to the process ittentifying child soldiers. According to
Katobe, P-267 was aware of everything and inswoustirelating to sensitisation came from
him. This included the use of kits to lure childterthe site*>*® He demonstrated clear motive
to go the extra mile to ensure that the site ditl close down. According to Katobe in

discussions around sensitization P-267 said:

if no children came into the transit site, we wopltk up our things and go, as | said earlier,
and so we had to continue doing this awarenessgaiso to speak, so that we would not be
obliged to leavé®*

Defence witness 160: Christian Mbomba

1066.Mbomba worked for AJEDEC during the demobilizatipmcess. According to the
witness, Save the Children UK was in charge ofptoeess but relied on local organizations
including [REDACTED]. AJEDEC was to raise awarengREDACTED] would identify the

1947 p_267-T-173-ENG-p.44-1.18-24 (FRA-pp.43-44).
1948 H2.196-T-282-ENG-p.57-1.10-25 (FRA-pp.50-51).
1949 D2-196-T-282-ENG-p.59-1.25; p.60-1.3 (FRA-pp.52)53
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children and determine who was a child soldier FREDACTED] cared for the children
while going through the demobilization process.

1067.Mbomba confirms that the practice was differentrfrthe theory. Save the Children
broadened the criteria from that of child soldigyghat of EAGA (children associated with
armed conflict):>*° AJEDEC did not go to the camps to raise awareassenvisaged. In

reality, a child did not have to carry an arm oiitba camp to be demobilized>*

1068.Looking at the register produced [REDACTED], EVD-®120, Mbomba clarified

that he knew the document and had worked witfP#tin his opinion, only 30 percent of the
names mentioned could be considered as real obiitiess'®>® He defined child soldiers as
persons under the age of 18 who carried a weapoweoe in the service of a military

commander®™>*

1069.The witness had also drawn up a list of those widrirew were demobilized but in
respect of whom he was sure were not child soldfér€VD-D02-00141.

Defence witness 1: David Adirodu

1070.Adirodu has no family ties with Katanga. He was dbilised in Aveba and
subsequently worked within that process. He wdkeaentrance of the demobilisation site, he
believes from 2004 to 2005, to check if a persash d@me to demobilise and whether he was
really a militia'®*®He undertook this verification through questioasdhildren and aduft®>’

1071.He states that a lot of resources were placed timodemobilisation process, as
evidenced by the number of those involved. Among trganisations involved in the
demobilisation process were UNDP, ADS, CONADER, [REETED].*?*®

1072.The process for children was as follows: The fpstt of call for the child was the
entrance to the demobilisation site, where Davidréddl and persons from CONADER
stood. The child would be asked preliminary questidhere before proceeding to
[REDACTED].**** He would be asked where he came from, which ghmupelonged to and

who was the leader of the group. If he satisfiexldhteria he was given a piece of paper and

1990H2-160-T-273-p.22-1.1-3 (FRA-pp.19-20).
191 H2-160-T-273-p.22-1.9-14 (FRA-p.20).
1992D2-160-T-273-p.26-1.21 (FRA-pp.21-22).
1953 H2.160-T-273-p.32-1.17-18 (FRA-pp.23-25).
1954 D2-160-T-273-p.33-1.5-12 (FRA-p.25).
19%5DH2-160-T-273-p.37-1.5-14 (FRA-pp.33-34).
1956 H2.1-T-276-p.18-1.4-6 (FRA-p.15).
1957D2.1-T-276-p.18-1.21-24 FRA-p.15).

1958 D2.1-T-277-p.4-1.21-22 FRA-p.4).
199D2-1-T-277-p.5-1.10-15 FRA-p.4).
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asked to proceed to [REDACTED]. They would spend thays there and then proceed to
[REDACTED] to collect a kit. The children would spk about 5 days with
[REDACTED].**%°

1073.Adirodu notes that when the demobilisation procgtssted it was only the adults

coming. The child who came which was well known wasido. He was seen by Adirodu

and spent 2 to 3 weeks in the transit camp, ikistg that there was some variation in the
practice of how long a child would stay. After tleaildren came from Boga but Adirodu had
sent them away. [REDACTED] [P-267], challenged loimthis.

1074 .Karido had become an orphan. Adirodu noticed tleatvas a child of about 13 in the
camp and suggested he be demobilised. When Adiratithim he had not been fighting and

Adirodu could not say what battles he had fougHf$h

1075. After Karido children from Boga came. Adirodu séiet:
[REDACTED] called me one day and asked me why | had senthildzen away. He asked
me, he pleaded with me to let the children go thio site. He said, ‘Look, if these children
can't go into the site, then we're going to losdldren. Leave the children from the

community, enjoy the fact -- take advantage offé#ut that we have this site her€®

Defence witness 196: Leonard Katobe Adizo

1076.Mr Katobe was working as an ‘encadreur’ with the NGREDACTED)], Terres des
Enfants His job was to search for unaccompanied childaed reunite them with their
families. He gave evidence about the demobilizasibe in Aveba, which he said started in
November 2004.

1077.According to Katobe, the objective was to demobilchild soldiers but when they
arrived ‘there were really no child soldiefé® He stated that they only found one case of a
child soldier that this was on the first day. Thias Karido. With regard to Karido, the
witness later confirmed that he had no informatadyout any battles in which Karido
participated. So even with respect to this chilordvides no evidence of his use to participate
directly in hostilities, certainly not with respett Bogoro. After that children were not
coming. In order to get more children and not teen go home they started an awareness
raising campaign, which included the promise o§Xit* According to Katobe, there were
three categories of children covered by the denmaltibn process. First there were child

soldiers, like Karido. Then there were EAFGAS, where children associated with armed

1960H2.1-T-277-p.8, line 10 (FRA-p.7).

1961 H2.1-T-277-p.9-1.5-6 (FRA-pp.7-8).
19622.1-T-277-p.9-1.13-20 (FRA-p.8).

1963 H2.196-T-282-ENG-p.26-1.7-9 (FRA-p.23).
1964D2-196-T-282-ENG-p.27-1.4-9 (FRA-pp.24-25).
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groups. These included family of militia and thasening errands. Finally, there were the
poor children who were considered as war traunthtidgidren™®®® Even this third category
was encouraged to demobilize with a view to reogj\kits?®® With respect to the children

which came after Karido, the witness stated:

When the children started coming, instead of daltiggs meticulously, they were not asked
many questions. We would simply ask them whethey thad been in one group or another.
The whole idea was just to increase the numbehitdren, that's it:*®’

1078.He adds later that that in the process there weee tforms, the identification form,
the verification form and the reintegration formwias the verification form, which contained
the information relevant to what the child was dpiAccording to the witness, this form was
in the hands of [REDACTED] but was not taken intmsiderationt®*® In commenting on
EVD-OTP-00120, the register of child soldiers, lo¢ 952 children mentioned he could only
confirm one to be a genuine child soldi&f Of the remaining children he thought that only
1/10" were EAFGA and the remaining children were traumeal children taking advantage
of the kits due to povertyy’® Katobe produced a document in support of this @sitjon,
admitted as EVD-D02-00145. He included in this doeat a number of references to
students who went through the Sit&.

1079.0n the basis of this evidence, it is plain thatdeeobilization process cannot provide
any real indication of the situation with respeatcahild soldiers in the armed forces of
Katanga in late 2004, let alone in February 2008 @&vidence given by Katobe on the other
hand suggests that there was a difficulty idemdychild soldiers in Aveba in 2004.

Defence witnesses 134: Alain Metu; and 259: Mugatwyenya Bonheur

1080.Alain Metu heard that children who were not militieere demobilised due to the
incentive of the kits®’>What makes this credible is that he qualifiesstégement by saying
that he was travelling a lot during that period amatking for another organisation, unrelated

to demobilisatiort®”®

1081.Bonheur is a Ngiti who was 15 in February 2083.I1n 2002 and 2003 he was living
with his parents in Aveba. His father was a pastahe church ofCommunauté Emmanuel

1985D2-196-T-282-ENG-p.27-1.17-25; p28-1.1-7 (FRA-p)25

1966 H2-196-T-282-ENG-p.56-1.10-14 (FRA-p.54).

197 D2-196-T-282-ENG-p.27-1.10-13 (FRA-pp.24-25).

1968 H2_196-T-282-ENG-p.45-1.20-24 (FRA-pp.40-41).

1969DH2.196-T-282-ENG-p.61-1.13-16 (FRA-p.54).

1970H2.196-T-282-ENG-p.61-1.18-22 (FRA-p.54).

1971 2.196-T-283-ENG-p.15-1.4-7; The document is dssed from page 10, line 10 (FRA-pp.10-14).
19722.134-T-257-ENG- p.54-1.15-17; 1.22-24 (FRA-p.49)

1973D2.134-T-257-ENG- p.54-1.13-15 (FRA-p.49).

1974 D2-259-T-284-p.28-1.15 (FRA-p.26-1.5).
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39". His mother was not working but assisted in chutaties'®”® They were therefore not
militia. Bonheur was himself in the church choirridg this time. He never had any

association with militid®®

1082.He had friends who went to the demobilization dite.learnt from these friends that
they had been guestioned to determine if they wesky militia and that they had been given
kits, which included blankets, towels, bags andhas. He met friends in these circumstances
in December 2004, January and March 2005. He kheitvthese children were living with
their parents. They were going to school. Somdeint were in the choir. However, they had
no other occupation or connection to the mifttid. Neither did he know of any of these
children being connected to the BEK®

1083.Bonheur spoke of the fact that organisations cantlee school and the playgrounds to
sensitize people into coming to demobilize. Thewlddell the children that if they were in
the militia they should come to be demobilized #mat they would get kits, the nature of the
kits being explained®’® This evidence plainly undermines the weight whielh be attached

to the Register: EVD-OTP-00120 as in any way priokatf the existence of child soldiers.

(8) Legal Submissions on child soldiers

Introduction

1084.That the Rome Statute is a treaty requires thbeitnterpreted in accordance with
international law rules of treaty interpretatiorhigh dictates that the meaning to be given to
the terms in the Statute is their ordinary meanimgheir context and in the light of a treaty’s
object and purpose. An examination of the estadtigtrinciples of the law of armed conflict
reveals that active participation in hostilitiesdadirect participation therein are, in fact,
synonymous. This ordinary meaning of the term ao@ Wirect participation is defined, is
then to be applied to articles 8(2)(b)(xxvi) and®)8)(vii). Notwithstanding that direct
participation and active participation in hostdgiare synonymous, an expanded definition of
participation “actively” finds no support in theaBite, or indeed, in any of the applicable

sources of law under article 21 of the Statute.

1975 D2.259-T-284-p.34-1.1-30 (FRA-p.31).

1976 n2.259-T-284-p.35-1.18-19 (FRA-pp.31-32).
1977 D2.259-T-284-p.39-1.14-19 (FRA-p.35).

1978 n2_259.-T-284-p.40-1.6 (FRA-p.35).

1979 D2-259-T-284-p.42-1.6 (FRA-pp.36-37).
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The Court’s relevant texts are subject to inteorsti law rules of treaty interpretation

1085.The Rome Statute is first and foremost a treaty, @ such, is to be interpreted in
accordance with international law, namely arti@&sand 32 of the Vienna Convention on the

Law of Treaties (Vienna Convention), in relevanttpa

Article 31 General rule of interpretation

1. A treaty shall be interpreted in good faith iocerdance with the ordinary
meaning to be given to the terms of the treatyhairtcontext and in the light of its
object and purpose.

3. There shall be taken into account, together thighcontext:

(c) any relevant rules of international law apgdbieain the relations between the
parties.

4. A special meaning shall be given to a term i§iestablished that the parties so
intended.

Article 32 Supplementary means of interpretation
Recourse may be had to supplementary means ofpiatation, including the
preparatory work of the treaty and the circumstarafeits conclusion, in order to
confirm the meaning resulting from the applicatararticle 31, or to determine the
meaning when the interpretation according to atdd:
(a) leaves the meaning ambiguous or obscure; or
(b) leads to a result which is manifestly absurdrmeasonable.

1086.In accordance with article 31 of the Vienna Coni@mtthe application pursuant to
article 21 of the Statute “in the first placefiter alia, of the Statute and its Elements of
Crimes — and interpretation thereof, must be iratance with their “ordinary meaning®°
Recourse to the preparatory works is a measuresti@ate taken as a last resort, according to
article 32 of the Vienna Convention, and if religabn, is subject to “applicable treatiesi (
casuAdditional Protocol | for international armed cbef, or Additional Protocol Il for non-
international armed conflict), as well as to “trstablished principles of the international law
of armed conflict” (article 21 (1)(b) of the Staglt Such recourse is also consistent with

article 31(3)(c) of the Vienna Convention.

1087.The contextual elements of articles 8(2)(b) and(8f2state similarly in the Statute
(and again, as per articles 31(1) and 31(3) of\tlemna Convention), that violations listed

under the war crimes are “within tlestablishedramework of international law [of armed

1980 This general rule of interpretation in the VienBanvention is adopted by and large in article 2budi-
paragraph 1(b). The Appeals Chamber has held libaBtatute is to be applied in conformity with @ei31(1)
of the Vienna ConventiorSee Prosecutor v. Katanga and Ngudjd©C-01/04-01/07-522, Judgment on the
Appeal of Mr. Germain Katanga against the DecisibRre-Trial Chamber | entitled “Decision on thef@&e
Request Concerning Languages”, 27 May 2008, p8&93See also Prosecutor v. Lubanga, ICC-01/08631/
2842, Judgment Pursuant to Article 74 of the StatB8eparate Opinion of Judge Adrian Fulford, 14d&012,
paras 13-18 (referring to the said Appeals Chandodgment and stating with regard to article 31(fl}he
Vienna Convention and to article 25(3)(a) of that@®e, that “[ijn line with these [Vienna Convemt]o
principles, | have sought to give the relevant ®their plain meaning, and it has been unnecedeamgad in
additional terms in order to give effect tothe exgs words of the Statute”).
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conflict].”**®* Such construction indicates that the draftersméhtention at the time of the
adoption of the Statute, of expanding the exiskavg Under the treaty and customary law, as
well as positive law that existed at the time tthegt Statute was passed, direct participation
was equivalent to active participation, and as siglbinding on the application of articles
8(2)(b)(xxvi) and 8(2)(e)(vii).

Direct participation and active participation instibties are synonymous

1088. Contrary to the finding by the trial chamberLinbanga!®®?

the use of the expression
“to participate actively in hostilities” under th8tatute, as opposed to that of “direct
participation” as found in the relevant law of adneonflict provision, was not intended to
import a wide interpretation to the activities dodhe roles that are covered by the war crime

of using children under the age of 15 to parti@pattively in hostilities.

1089.The Lubangatrial chamber notes in its finding otherwise, tlaticle 4(3)(c) of
Additional Protocol Il does not include the termir&tt”, in support of the wider
interpretation that the bench imputes to activetigipation'°®® However, sub-paragraph
(4)(d) of same dictates that the protection affdrttechildren by this article “to children who
have not attained the age of fifteen years shalare applicable to them if they takedmect
part in hostilities despite the provisions of sw@rggraph (c) and are capturéd* Also in
this regard, article 4 (fundamental guarantees)Addlitional Protocol Il defines at sub-
paragraph (1), that protected persons are “[apbehwho do not take a direct part or who have
ceased to take part in hostilities [...]” and consadly, cannot legally be targeted. It would
be incongruous with the purpose of internationathanitarian law (IHL) to limit the suffering
of warfare, to diminish the degree of protectionwbich civilians not participating in
hostilities are entitled, by broadening the levkbparticipation to include that which is not
direct (as defined by the ICRC), thereby subjectiregn to being ‘legitimate’ targets.

1090.Indeed, the ICRC study on direct participation osfilities states unequivocally that
the notion of direct participation has evolved fraand is used interchangeably with, that of

active participation:

The notion of direct participation in hostilitiead evolved from the phrase
“taking no active part in hostilities” used in Aigé 3 [of Geneva

1981 Emphasis added. See also Judgment Pursuant weAfd of the Statute, 14 March 2012, para. 54%¢‘T
Chamber notes the reference in article 8(2)(bjhe established framework of international law’ isthapplies
equally to the crimes set out in article 8(2)(b)").

1982 prosecutor v. LubangdCC-01/04-01/06-2842, Judgment Pursuant to Agtith of the Statute, 14 March
2012, para. 627.

1983 prosecutor v. LubangdCC-01/04-01/06-2842, Judgment Pursuant to Agtith of the Statute, 14 March
2012, para. 627.

1984 Emphasis added.
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Conventions | through 1V]. Although the English texof the Geneva
Conventions and Additional Protocols use the wotdstive™® and
“direct”’®® respectively, the consistent use of the phragartitipent
directemeritin the equally authentic French texts demonsttia&t the terms
“direct” and “active” refer to the same quality adggree of individual

participation in hostilities?®’

Contrary, then, to the finding by the trial chambet.ubanga®® in addition to the specific
prohibition of using children to participate dirgcin hostilities pursuant article 77(2) of
Additional Protocol | (API), article 4 of AdditiohaProtocol Il also prohibits the direct

participation of children in hostilities®°

1091.0f note in particular, is that the scope of dineatticipation is narrow, means “acts of
war which by their nature or purpose are likelyctuse actual harm to the personnel and

equipment of the enemy force$*° and comprises the following three cumulative cidte

1. The act must be likely to adversely affect thktany operation or military
capacity of a party to an armed conflict, or alevely, to inflict death,
injury or destruction on persons or objects pretcagainst direct attack
(threshold of harm), and

2. There must be a direct causal link between thead the harm likely to
result either from that act, or from a coordinateititary operation of which
that act constitutes an integral part (direct caosy and

3. The act must be specifically designed to diyecthuse the required
threshold of harm in support of a party to the tohéind to the detriment of
another (belligerent nexu$¥*

1985 Article 3 of Geneva Conventions | through IV (foote in original).

1986 Articles 51(3), 43(2), 67(1)(e) of Additional Poabl | and Article 13(3) of Additional Protocol (footnote
in original).

1987 |CRC, Interpretive Guidance on the Notion of Direct Peigiation in Hostilities ICRC (2009), p. 43See
also Commentary on Additional Protocol Il, artidlg, para. 4785 (“The term ‘direct part in hos#ii is taken
from common Article 3, where it was used for thestfitime. It implies that there is a sufficient sal
relationship between the act of participation aadmmediate consequence”).

1988 Cf. Prosecutor v. LubangdCC-01/04-01/06-2842, Judgment Pursuant to Agtie} of the Statute, 14 March
2012, para. 627.

1989 That no difference in prohibition exists betweeticke 77(2) of APl and article 4(3)(c) of APII ialso
confirmed by the following, footnoted after the &aqmtion that children below the lawful age of rétnent
may lose protection against attack: “Therefore,palities to an armed conflict are obliged to dorgbéng
feasible to ensure that children below the age ®fyéars do not directly participate in hostilitiemd, in
particular, to refrain from recruiting them intoetharmed forces or organised armed groups (Ar{)7A&PI;
4(3)(c) APII [...])". SeelCRC, Interpretive Guidance on the Notion of Direct Paiiation in Hostilities ICRC
(2009), p. 60 & fn. 154; ICRC, “XXVth Internation&lonference of the Red Cross, Geneva (1986), Résolu
IX (Protection of children in armed conflictsYhternational Review of the Red Crodi. 256, December 1986
(“3. recallsalso that, according to the Geneva Conventionsttamdwo Additional Protocols, children under the
age of 15 years who have takgirect partin hostilities and fall into the power of an adseParty continue to
benefit from special protection, whether or notythee prisoners of war [...]") (second emphasis agided

199 commentary to article 51(3). The ICRC explainshéTimmunity afforded individual civilians is subjeo

an overriding condition, namely, on their abstagnfrom all hostile acts. Hostile acts should bearstbod to
be acts which by their nature and purpose are dietgio cause actual harm to the personnel and euipof
the armed forces. Thus a civilian who takes pararimed combat, either individually or as part ofraup,
thereby becomes a legitimate target.”

1991|CRC, Interpretive Guidance on the Notion of Direct Paigiation in Hostilities ICRC (2009), pp 46-64.
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The constitutive element of direct causation unttmes the essential distinction between
participation in the war effort and participatianhostilities, the absence of which renders the
principle of distinction meaningless. Active paigiEtion in the war effort (e.g., civilians who
supply food to the army or other such war sustgiractivities), does not itself constitute
participation in hostilities. In order for prepargt activities to fall within the scope of direct
participation, such activities must be of a “speaity military nature and so closely linked to
the subsequent execution of a specific hostildhadtthey already constitute an integral part
of that act.” Preparatory activities that are mgidsigned to “establish the general capacity
to carry out unspecified hostile acts”, includingngral training, for example, do not fall

within the scope of direct participation in hosigls %2

1092.The ICRC has accordingly recognised with regardrticle 77(2) of API, that there is
no absolute legal prohibition on indirect acts drtipation, such as “gathering and
transmission of military information, transportati@of arms and munitions, provisions of
supplies, etc.” Also, it recognises that childremer the age of 15 may “spontaneously or on
request perform such tasks”, and simply direct$eStparties to take precautions should such

a situation aris¢®®

1093.That direct participation and active participatiare to be treated as synonymous
before the Court, at least insofar as article &)2i)is concerned, has also been confirmed by
the Katanga and NgudjoldPre-Trial Chambel?®* The ICTY Appeals Chamber has also
confirmed that these terms are synonynidtisAs noted above, it would be discordant with
IHL that a lower threshold of protection be affald® persons on account of their having
participated actively (i.e., participated indirggtlas opposed to having directly participated in

hostilities. Doing so risks victimising children avold: firstly, by their very use in hostilities

1992|CRC, Interpretive Guidance on the Notion of Direct Paipiation in Hostilities ICRC (2009), pp 53, 65-66
(“Only where persons are specifically recruited #&madhed for the execution of a predetermined hostit can
such activities be regarded as an integral patttaifact, and, therefore, as direct participatiohastilities. [...]
[T]he preparation of a general campaign of unspegtibperations would not qualify as direct parttipn in
hostilities. In line with the distinction betweeirett and indirect participation in hostilities,cbuld be said that
preparatory measures aimimg carry out a specific hostile acjualify as direct participation in hostilities,
whereas preparatory measuedsing to establish the general capacity to cargt anspecified hostile actio
not”) (emphasis in original).

1993 yves Sandoz, Christoph Swinarski, Bruno Zimermeas],Commentary on the Additional Protocols of 8
June 1977 to the Geneva Conventions of 12 Augd& (1987), p. 901, para. 3187.

194pCc, para.266 & fn. 367 (“The expression ‘direattrn hostilities’ and ‘active part in hostilitieare to be
treated as synonymous”).

199 The Appeals Chamber i@trugar quoted as authority, in addition to tA&ayesuJudgment, the following
General Assembly Resolution of 1970, for treating terms active participation in common articlend direct
participation in API, as synonymous: Basic Prinefpffor the Protection of Civilian Populations innded
Conflicts, 9 December 1970, UNGA Resolution 267XYX (“distinguishing between ‘persons actively tagi
part in the hostilities and civilian populationd?rosecutor v. StrugaiCase No. IT-01-42-A, Judgement, 17 July
2008, para. 173 & fn.430.
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and secondly, by removing their protective statgairest attack®® when engaging in what

otherwise constitutes mere participation in the eféort.%’

An expanded definition of “to participate activétyhostilities” is not supported by either the
Statute, or by the relevant established framewbéikternational law

1094 . Notwithstanding the above, and with regard to theur€ having to exercise
jurisdiction over the statutory acts delineated amdrticle 8(b) “within the established
framework of international law”, Dérmann has exp&d that this phrase “may have been
added to underline that the offenses under algaragraph 2(b) must be interpreted in line
with ‘established’ international humanitarian lapgssibly to exclude an all too progressive
interpretation of, for instance, offences deriviemif Additional Protocol 1%

1095.This interpretation is supported by article 10 lné Statuté®® as well as by article
22(3) of same, which provides that this lattercéetihullum crimen sine leg€‘shall not
affect the characterisation of any conduct as craniinder international law independently of
the Statute.” The drafters thus clearly contempldke possibility that the law set out in the
Statute and applied by the Court, would eventuagpart from evolving corpus of
international law. The Statute nevertheless oblaggdication of the law as defined in 1998,

and not any new developments thereof.

1096.As noted above, the definition of active participat in hostilities within the
established framework of IHL in 1998 was the saséat of direct participation. In addition
to the interpretation in the first place, of théabsished rules of IHL, in accordance with the
ordinary meaning of articles 8(2)(b) and 8(2)(epplacable treaties and rules of the
international law of armed conflict also proscrifethe relevant time, against an expanded

definition of “active” participation in hostilities

9% The ICRC has noted in this regard that even eindiforced to participate directly in hostilitiesdachildren
under the lawful recruitment age my lose their @ctibn against direct attack, but regain it onaytho longer
so participate SeelCRC, Interpretive Guidance on the Notion of Direct Peaiiation in Hostilities ICRC
(2009), p. 60 & fn. 154.

1997 SeeCommentary on Additional Protocol |, article 5Irqgection of the civilian population), para. 1945
(“There should be a clear distinction between dipeaticipation in hostilities and participationtime war effort.
The latter is often required from the populationaawhole to various degrees. Without such a distincthe
efforts made to reaffirm and develop internatiohamanitarian law could become meaningless. In fact,
modern conflicts, many activities of the nation idmute to the conduct of hostilities, directlyiadirectly; even
the morale of the population plays a role in thuatext”).

199 Knut Dérmann, “War Crimes”, inCommentary on the Rome Statute of the InternatiGnahinal Court,
Triffterer (ed.) (2008), p. 323. Arguably, the sansetrue too, for the inclusion “within the estaibied
framework of intenational law” under article 8(2)(@ith respect to progressive interpretation ofeaffes
derived from APIL.

199 Article 10 reads as follows: “Nothing in this PgPart Il Jurisdiction, admissibility and applicelaw] shall
be interpreted as limiting or prejudicing in anyyweaxisting or developing rules of international ldov the
purposesther than this Statute(Emphasis added).
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1097.That other relevant international law provisionditatie against broadening the scope
of “active” participation is confirmed by that iheé Convention on the Rights of the CAiff
which entered into force in 1990, and provides fgf&sons who have not attained the age of
fifteen years “do not take a direct part in hos&” (article 38(2)°%* Of note also, is that a
proposition was put forward during the drafting tbis Convention, to delete the word
“direct.” This was met with opposition, however,chase it would improve on the standard
contained in API: it was stressed in particulagtth working group for the drafting of the
Convention was not an appropriate venue to revisady existing international law. The text
was therefore adopted based on article 77(2) of?APBimilarly, the African Charter on the
Rights and Welfare of the Child, which entered ifdoce in 1999, prohibits the use of

children in “direct part in hostilities?®*®

1098.And with regard to the definition of “active” paripation within the established
framework of the law in 1998, the ICTR trial chambeAkayeswpined that year, that active
participation in hostilities and direct participatiin hostilities, as set out in common article 3
of the Geneva Conventions and in article 4 of Addal Protocol Il, respectively “[...] are so
similar that [...] they may be treated as synonyniéf¥ This was confirmed verbatim in
1999, inRutagand&®®®

1099.1t would then exceed the existing framework of intgional law, as referred to by
articles 8(2)(b) and 8(2)(e) of the Statute, to asg a broader definition of criminal
responsibility on individuals, than that which apglto States at the time of the adoption of
the Statute. This is particularly the so, asdaténhocTribunals have explicitly recognized that
individual criminal responsibility must be definedore restrictively than the obligations

2000 The Convention on the Rights of the Child is, ofise, a human rights treaty. Nevertheless, itgigion
relating to the law of armed conflict helps to dlitate the point at hand.

2001 convention of the Rights of the Child, United N, Treaty Series, vol. 1577, p. 3, Registratian N
27531, Adopted and open for signature, ratificateomd accession by General Assembly Resolution54di20
November 1989, entry into force 2 September 1990.

2002 gharon Detrick A Commentary on the United Nations Convention @nRights of the ChildMartinus
Nijhoff Publishers (1999), p 653. Suppression @fword “direct” would have broadened the protectiwepe of
article 38 to prohibitany part in hostilities. Improvement of the standaomtained in API would have been the
result of prohibitingall participation in hostilities, rather than as autesf reference to “active” participation.
The text of the Optional Protocol to teh Conventanthe Rights of the Child, which was finalisedeafthe
Rome Statute, also uses the terminology direceratian “active”.SeeOptional Protocol to the Convention on
the Rights of the Child on the Involvement of Chéld in Armed Conflict, Registration No. 27531, it
Nations, Treaty Series, vol. 2173, p. 222; Doc.ABR/263; and C.N.1031.2000, entry into force 1Braary
2002, article 1).

2003 African Charter on the Rights and Welfare of thal@; OAU Doc. CAB./LEG/24.9/49 (1990), entry into
force 29 November 1999, article 22(2). The saidr@hnas, of course, a human rights treaty. Nevéeg® its
provision relating to the law of armed conflict p&lto illustrate the point at hand.

2% prosecutor v. AkayesCase No. ICTR-96-4-T, Judegment, 2 September,1988. 6294keyesy Seealso
Knut DérmannElements of War Crimes under the Rome Statuteeofntiernational Criminal Court: Sources
and CommentaryCambridge University Press (2002), p. 135 (citmgkayesi

205prosecutor v. Rutagand&€ase No. ICTR-96-3-T, Judgement and Sentencec@ber 1999, para. 98.
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under IHL or human rights law that apply to Statgace individuals face the prospect of
penal sanction®°® Adopting a broader interpretation would indeedobeblematic, in that it
would create a wider offence for individuals than $tates, even when the individual is acting

as an agent of the st&f8’ Article 22(3) confirms as muci®®

Other sources in supporting an expanded defindgremot applicable

1100.The trial chamber it.ubangarelies on human rights principles to expand th&ono

of “active” participation, to include activities hotherwise covered by direct participation.
Such reliance is misplaced, however, for neitherapplication of the established principles
of IHL, nor these rules themselves auwbject tointernationally recognised human rights.
Article 21(3) of the Statute dictates instead thaticle 21 be applied and interpreted
consistent with internationally recognised humaghts in the context of persons being
investigated, tried, and convictednd does not define the crimes and Elementsdhexer

which the Court exercises jurisdiction.

1101.A closer reading of the Appeals Chamber Judgmentvbith the Lubanga trial
chamber relies confirms this latter application antkrpretation of article 21(3), for its
findings were made specifically with regard to #imise of process of Mr. Lubantf4® Other
sources inLubang&®? and in the current ca®e' in supporting an expanded definition are

also not applicabl&*?

20% geee.g.,Prosecutor v. Tadi Case No. IT-94-1, Decision on Defence Motion otedlocutory Appeal on
Jurisdiction, October 1995, para. Frosecutor v. Vasiljeyj Case No. 1T-98-32, Judgement, 29 November
2002, paras 201, 20Prosecutor v. KunaragcCase No. IT-96-23-T & IT-96-23/1-T, Judgment, R@bruary
2001, paras 470, 471.

2007 Matthew Happold, “Child Recruitment as a Crime emthe Rome Statute of the International Criminal
Court”, in: The Legal Regime of the International Criminal Colzssays in Memory of Igor Blishenkidoria,
Gasser, and Bassiouni (eds.) Brill (2009), p. 15.

20% Article 22 (wllem crimen sine legesub-paragraph 3 reads as follows: “This artihll not affect the
characterisation of any conduct as criminal undernational law independently of the Statute.”

2009 prosecutor v. LubangaCC-01/04-01/06-772, Judgement on the Appeal of Phomas Lubanga Dyilo
against the Decision on the Defence Challengeddtinisdiction of the Court pursuant to Article 294) of the
Statute of 3 October 2006, 14 December 2006, 3&ra.

2019 prosecutor v. LubangdCC-01/04-01/06-2842, Judgment Pursuant to Astith of the Statute, 14 March
2012, para. 606.

1 SeePFB, para. 695 (referring to the Cape Town Priesjp CSFB, paras 29-30, 33 (Referring to the Cape
Town Principles and to the Paris Principles).

012p_267-T-172-pp 69-74; EVD-D02-00048. The Cape T&winciples define a child soldier as follows: “any
person under 18 years of age who is part of ang &frregular or irregular armed force or armed grouany
capacity, including but not limited to cooks, postemessengers and anyone accompanying such gathps,
than family members. The definition includes gidzruited for sexual purposes and for forced mgeridt
does not, therefore, only refer to a child whodsrging or has carried arms”. The Cape Town Priesipvere
adopted in 1997 as a result of a symposium by @®NVorking Group on the Convention on the Rightthef
Child and UNICEF that brought together partnersi¢welop strategiesnter alia, for the demobilisation of
children. As such, the said Principles have no &dregal status, and cannot be considered as isttatblrules

of international law, much less as examined abestablished principles of the international lawaoimed
conflict. The same is true too, of the Paris Pphles, which were promulgated in 2007, nine yeatsr ahe
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1102.Furthermorelex specialisdetermines that the rule of direct participatinrhostilities,

as narrowly defined, prevails over more general d&numghts rules in a situation of armed
conflict. Reliance on human rights rules shoulduoanly in the absence of definition under
the laws of armed conflict, of the rule in questiof As demonstrated above, no sl@buna
exists with regard to direct participation undex #stablished principles (and indeed rules) of
the international law of armed conflict. Accordipgtecourse to general human rights rules in

defining the relevant offence under articles 8(E)¢ovi) or 8(2)(e)(vii), is misguided.

Recourse to thifavaux préparatoiress a last resort

1103.Recourse by the trial chamber limbangato the preparatory wofk** before having
examined the definition of participation “activelyi a successive manner pursuant to articles
31 and 32 of the Vienna Convention, and of artileof the Statute, is also misplaced. As
noted above, theavaux préparatoiresre to be relied upon only where the ordinary riregan
under the established law of armed conflict lefe tlneaning of participation “actively”
ambiguous or obscure. Such is not the case, obepas demonstrated above. Yet, even if the
trial chamber in the present case were to nevedbketely on the preparatory work, the
defence emphasises the following intention of thedftdrs to utilise the term “active” rather
than “direct”, as explained by the ICRC:
At first sight, it may appear that the PreparatGgmmittee for the Establishment of
an International Criminal Court implied a distirmti between the terms ‘active’ and
‘direct’ in the context of the recruitment of chigh when it explained that: ‘The
words ‘using’ and ‘participate’ have been adoptedorder to cover both direct
participation in combat and also active participatin military activities linked to
combat’ (emphases added). Strictly speaking, hokyetree Committee made a

distinction between ‘combat’ and ‘military actiws linked to combat’, not between
‘active’ and ‘direct’ participatiorf°>

adoption of the Rome StatuteeeThe Principles and Guidelines on Children Assecdatith Armed Forces or
Armed Groups (Paris Principles).

213 5ee e.g.,Prosecutor v. FurundzijagCase No. IT-95-17/1-T, Judgement, 10 DecembeB8,198ras 159, 162
(The trial chamber turned to human rights law tdechaine the definition of torture under customaayv)
because whilst international law prohibited tortimearmed conflict, it did not provide a definitichereof.
However, it emphasised that it should “identify sprell out some specific elements that pertain ttute as
considered from the specific viewpoint of interoatil criminal law relating to armed conflictsseealso
Prosecutor v. Kunarac et alCase No. IT-96-23-T & IT-96-23/1-T, Judgment,Rsbruary 2001, paras 469-471
(The trial chamber relied on human rights law tdirdethe crime of torture, absent definition thdreader
international humanitarian law, but exercised @auth embracing [...] too quickly and too easily cepts and
notions developed in different legal context”).

2014 prosecutor v. LubangdCC-01/04-01/06-2842, Judgment Pursuant to Agtith of the Statute, 14 March
2012, paras 620-625eealso ibidem paras 622-623 (referencing the pre-trial chamberubangahaving
resorted to the preparatory work).

2013 |CRC, Interpretive Guidance on the Notion of Direct Peigiation in Hostilities ICRC (2009), p. 43, fn. 84.
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The defence submits that only when military adegtlinked to combat, if the threshold of
direct participation as defined above is met, Batihe relevant offence under article
8(2)(b)(xxvi) or 8(2)(e)(viiy°*®

Use of children as alleg8t’ does not meet the threshold of direct participatié

1104.The mere presence of children in camps — and @& in particular — is not, on the
basis of the evidence, the only reasonable comriu#ihat these children were used to
participate directly in hostilities, or that Mr. tanga had the knowledge or intent thereof. As
so held by the SCSL, children that accompany railtiembers who moved around with their
families, are not beyond reasonable doubt, usquatticipate directly in hostilitie®*® The
defence examines in further detail above the ewdaf the presence of children with their
families and of orphaned children at the BCA.

1105.Turning next to the issue of training, the deferamlls that training other than for the
execution of a predetermined hostile act (andHergurposes of the present case, for the 24
February 2003 Bogoro attack), does not entail tipasticipation, as otherwise required
under articles 8(2)(b)(xxvi) or 8(2)(e)(vii). Witlespect to parades, they do not constitute
military training, and even less so direct parétipn in hostilities, and thus cannot be relied
upon to infer Germain Katanga’'s intent to, or knesge of, using children to directly

participate at Bogoro.

1106.The same is true too, of the use, if any, of ckildas escorts, bodyguards, or
otherwise by commanders not under the effectiveérobaf Mr. Katanga, including by Bahati
de Zumbe and by Garimba§%° With respect to Germain Katanga’'s own escortsd#éfence

218 5eeq]s0 in this regard CD, para. 250.

217 Eor the specific allegations by the prosecutioghifdren participating in hostilities establishitige intent or
knowledge of Germain KatangseePFB paras 55, 691-704, 721-726, 732-733, B&®also CD 38, 39, 67and
DSC, paras 254, 255 (use for “mulitple purposest,tfaining) Also, the offence in question, if any,to be
examined with respect to children “undoubtedly” enthe age of 15 and “undoubtedly overSeeProsecutor
v. Lubanga ICC-01/04-01/06-2842, Judgment Pursuant to Agtid of the Statute, 14 March 2012, paras 643-
644. The participation of children not direclty fieipating in hostilities and that carried out optomistic
pillaging, does not contstitute direct participatia hostilities.

018 Even if the trial chamber were to adopt a standarddirect participation that goes far beyond tve
advocated by the ICRC (such as that of the contiswmmbat function as is mainly proposed by Staties as
the United States and Israel in order to fightaesm), this function would still require a link tmmbat, i.e., to
hostilities. The activities as listed by the pragam and in the relevant circumstances of the ,cdsenot have
this link. Also, the continuous combat function wblead to a diminished protection for civilianstimes of
armed conflict.

2019 geeProsecutor v. SesayCase No. SCSL-04-15-T, Judgement, 2 March 20863.[1740 (“Although the
Chamber has found that there was a widespreadqgeadtchild recruitment by the RUF and AFRC, istaso
heard evidence that the rebel forces, and in pdaticthe AFRC forces, moved around with their figasiat this
particular time. The children who accompanied #igets might therefore have been the family memobktke
fighters within that group, as acknowledged by TH®B- himself. The Chamber therefore finds that,henliasis
of the evidence, it is not the only reasonable keion that these children were used to activelfigipate in
hostilities”).

22050ePFB, para. 724.
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examines the relevant evidence as to their age tharof 15 years, above. And where
“policing” duties do not meet the threshold of dirgarticipation (and notwithstanding the
credibility submissions with regard to this evidejcthey cannot then be relied upon for
intent and knowledge of Germain Katanga for theerode as alleged, and at Bogoro in

particular.

1107.Finally, with regard to the alleged “use” of chidr to participate in defensive
operations, and at Aveba in particular, it is intpot to remember that in all situations, even
in times of peace, any person has an inherent tmlgelf-defence: the execution of this
personal self-defence does not constitute diredtcjzation for the purposes of IH°?* For

its part, the use for “all other militia-related tiaties”, without more, cannot beyond
reasonable doubt, be relied upon for intent or Kedge, or indeed use at Bogoro, for direct

participation in hostilitie$%%?

The definition of the crime is to be interpretedawour of Mr. Katanga

1108.In addition or in the alternative to the submissiomade thus far, article 22(3j)ullum
crimen sine legeof the Statute requires of the offence in questibat it be interpreted in his

favour.

1109.Failing that the crime by the present trial chamiseconstrued strictly, the defence
relies additionally or alternatively, on article(2®, namely that the broader definition of the
crime was not for the reasons set forth above,igdlised at the time that the conduct took
place. Only direct participation, as defined abowas clearly prohibited at the time in
guestion. Mistake of law as to whether the typeafiduct — as so broadly defined — is a
crime within the jurisdiction of the Court, is aognd for excluding criminal liability, if
indeed any. As Germain Katanga explained, “[...] ur oninds, a child soldier meant

someone who had had training, had a weapon andohatit,*°*

as per at least in part, the
relevant established law of armed conflict at tingetin question. Mistake of fact also is a
ground for excluding criminal responsibility, if ynnsofar as those “undoubtedly” under the

age of 15 and those “undoubtedly” over the said?X§eContrary to the submission of the

2021 See ICRC|nterpretive Guidance on the Notion of Direct Peigiation in Hostilities ICRC (2009), p. 61
(“Individual self-defence [...] cannot be regarded digect participation in hostilities”)Seealso Baguma,
Jonathan, D02-135-T-241-p. 63 (There was a genashllisation when the Ugandans attacked Aveba: when
Ugandans stopped attacking, the children all refito their normal life).

2022 \vith respect to use as alleged at Singo, Nyankuhtindro (PFB, para. 725), the defence relies sn it
submissions made elsewhere.

2023 Katanga, Germain, D02-P-300-T-321-p.8.

2024 SeeProsecutor v. LubangalCC-01/04-01/06-2842, Judgment Pursuant to Astigh of the Statute, 14
March 2012, paras 643-644.
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prosecution, Mr. Katanga in his evidence was ndindiere in his ability to identify those

having attained conclusively the age in questén.

Conclusion

1110.The defence submits for the reasons set forth aktbe liability, if any, under the
relevant offence in 8(2)(b)(xxvi) or 8(2)(e)(viis to be attributed only on the basis of the
activities in question meeting the threshold ofedirparticipation in hostilities, as defined
hitherto. It is the level of participation as sdided that is required for conviction, if any, to
ensue. In other words, and contrary to the findipghe trial chamber ihubanga®®?®it is the
act itself of participating directly in hostilitighat determines existence or not of the offence,
and not the consequence of that participationt nedirect, or any combination thereof (the
person’s “support and level of consequential riskDefining the crime otherwise by
broadening its scope to include activities not gyivédd by a plain and ordinary reading of the
term, by the relevant treaties, by the establigtmaatiples of the international law of armed
conflict, by the Statute itself, or indeed, by areot reading of the intention of the drafters,

will necessarily lead on the basister alia, of article 22, in the acquittal of Germain Katang

VI- LEGAL AND FACTUAL SUBMISSIONS ON THE
INDIVIDUAL CRIMINAL LIABILITY

VI- LEGAL AND FACTUAL SUBMISSIONS ON THE INDIVIDUAL  CRIMINAL
LIABILITY

Common Plan - Liability as Indirect Co-perpetrator under Article 25(3)(a)

1111.Germain Katanga is charged together with Mathiewdjlgjo as an indirect co-
perpetrator under article 25(3)(a) of the ICC S&ti’ The defence challenged the existence
of this mode of liability at the confirmation heagt It argued that this mode does not exist
under the Statute, under customary international da under the legal provisions of any

domestic jurisdictiori®”® The Pre-Trial Chamber rejected these argunt&fit®n the request

2025 Katanga, Germain, D02-0300-T-321-pp.26-27; EVD-@DR92; EVD-OTP-00094 (The witness testified
that those pictured, respectivejould be 13 or 14; the person without the bandeoald be aged 11 or 12)
(emphasis added.f. PFB, para. 68.

2026 prosecutor v. LubangdCC-01/04-01/06-2842, Judgment Pursuant to Astith of the Statute, 14 March
2012, para. 628.

2027 Katanga Confirmation Decision, paras. 487-539.

2028|CC-01/04-01/07-T-46- p.28-1.11 et seq.

2029 K atanga Confirmation Decision, paras. 502-510
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of the Trial Chamber, the defence submitted obs$ienva in support of its outstanding
challenge of this mode of liabili§f*® The Trial Chamber ilLubangahas now ruled on 3
This Chamber is naturally at liberty to depart frme LubangaTrial Chamber’s findings on

the common plan liability mode.

1112.The defence reiterates that indirect co-perpetataa non-existing mode of liability.
The defence submits that the Pre-Trial Chambemenwosly merged indirect perpetration

with co-perpetration. It relies on the argumentsaa in earlier filings.

1113.The defence submits that Mr. Katanga cannot be itk for the acts of Ngudjolo’s
alleged subordinates or their co-perpetrators. afeonly be held liable for the acts of his own
subordinates, if any, and over whom he exerciséect@fe control. Mr. Katanga could be
held liable for Mr. Ngudjolo’s personal acts if éslished that they acted jointly in those acts
carried out personally by them.

1114.Mr. Katanga had no connection to the subordinatédrdNgudjolo; nor does he share
their culture, ethnicity or language. It makes hputentially liable for the conduct of
thousands of individuals for crimes committed osenide geographical area. Even the Pre-
Trial Chamber stated that the indirect co-perpetratust have control over the crirfi&,but

by definition he does not.

1115.At this stage, after completion of the presentatibrall the evidence, a change of
modes of liabilities would create unfairness to tmeused. In this respect, the defence
respectfully agrees with Judge Adrian Fulford’smgn attached to theubangaJudgement
that “as a matter of fairness it would be wrongh#g stage to modify the legal framework of

the case®*

1116.This Trial Chamber held that “the decision on tlafemation of the charges is the
only document which can serve as a reference duritej Chamber proceeding&® The
defendants have a legitimate reason to believebibit the legal and factual analysis of the
Pre-Trial Chamber form the basis of the chargesnagéhem unless an appropriate warning
is given pursuant to Regulation 55 of the Regutetiof the Court. No such warning has been
given. The accused has not been given an opporttmpresent a defence in answer to any

2030 Defence for Germain Katanga’s Pre-Trial Brief ba tnterpretation of Article 25(3)(a) of the Rom@tSte,
ICC-01/04-01/07-1578-Corr, 2 November 2009 (origfiieng on 30 October 2009).

20311 ybangaJudgement pursuant to Article 74 of the Statu®&-D1/04-01/06-2842, 14 March 2012. See also
the Separate Opinion of Judge Adrian Fulford.

2032 K atanga Confirmation Decision, paras. 480-488.

2033 Separate Opinion of Judge Adrian Fulford, attacteedubangaJudgement pursuant to Article 74 of the
Statute, ICC-01/04-01/06-2842, 14 March 2012, para.

2034prosecutor v. Katanga and NgudjplPecision on the Filing of a Summary of the Charbg the Prosecutor,
21 October 2009, ICC-01/04-01/07-1547-tENG, patéisl?.
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amended mode of liability. It is submitted thathe case of common plan fails, acquittal is

the only fair result.

1117.In the alternative, the defence requests that ther®er defines clear boundaries to
the mode of indirect co-perpetration, and thatsihigiective and objective elements be strictly
construed, in line with Article 22(2) of the Staut

Subjective and Objective Elements of Indirect Co-peetration

1118.In merging the theories of co-perpetration and rexti perpetration, the Pre-Trial
Chamber has adopted the following objective angestibe element$>*

0] the accused must be part of a common plan or aeagmt with one or more
persons;

(i) the accused and the other coperpetrator(s) must cat essential contributions
in a coordinated manner which result in the fuléimh of the material elements
of the crime;

(i)  the accused must have control over the organisation

(iv)  the organisation must consist of an organized aedatthical apparatus of
power;

(v) the execution of the crimes must be secured by stlrmotomatic compliance
with the orders issued by the accused,;

(vi)  the accused must satisfy the subjective elemerttseeatrimes;

(vii)  the accused and the other co-perpetrators musubeaity aware and accept that
implementing the common plan will result in thefilatent of the material
elements of the crimes; and

(viii) the accused must be aware of the factual circurossa@nabling him to exercise
joint control over the commission of the crime thgh another person(s)

1119.The prosecution must establish each of these elsnbeyond a reasonable doubt, but
has failed to do so.
0] The Prosecution failed to establish beyond reasonkbdoubt that Germain

Katanga was part of a common plan or an agreement ith one or more
persons

Legal Requirements

1120.The Pre-Trial Chamber held that the common planstnmclude the commission of a
crime”?°* The Trial Chamber iLubangaheld that “it is necessary, as a minimum, for the
prosecution to establish the common plan includedtecal element of criminality, namely
that, its implementation embodied a sufficient tisét, if events follow the ordinary course, a

crime will be committed®*” In the view of the Majority, a combined reading Autticles

2035 Decision on the Confirmation of Charges, ICC-0300407-716-Conf, 26-09-2008, paras. 495-593.

2036 Decision on the Confirmation of Charges, ICC-0100407-716-Conf, 26-09-2008, para. 523; ICC-01/04-
01/06-803-tEN, para. 344.

2037 | ubangaJudgement pursuant to Article 74 of the StatuB-D1/04-01/06-2842, 14 March 2012, paras.
984, 987, 1021.
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25(3)(a) and 30 “leads to the conclusion that cottimgi the crime in question does not need
to be the overarching goal of the co-perpetrat8#&The defence submits that the plan itself
must be criminal; otherwise, the stringent requeata under article 30 of the Statute
requiring knowledge and intent are not compliedchwilso, absent criminality of the plan
itself would render criminal any waging of war, luding a war of liberation. It blurs the
fundamental distinction betweguas in bello(the rules governing the conduct of hostilities)
and jus ad belum(the rules governing the right to resort to armeccd). The Court is
mandated only to determine whether an individuabsduct is carriesut in violation of

applicable international humanitarian I1&#.

1121.Also, the adoption of a “sufficient risk” standazdmes dangerously close to accepting
dolus eventualisexcluded from the Statut®® The Pre-Trial Chamber iBembaheld that
“the words "will occur”, read together with the pke "in the ordinary course of events",
clearly indicate that the required standard of o®nce is close to certainty. In this regard,
the saidBembaChamber defines this standard as "virtual ceaiat "practical certainty”,
namely that “the consequence will follow, barring @enforeseen or unexpected intervention

that prevent its occurrenc&*

1122.1n the view of the Pre-Trial Chamber Bemba which the defence fully endorses,
‘had the drafters of the Statute intended to inelddlus eventualisn the text of article 30,
they could have used the words "may occur” or "mdagicur in the ordinary course of events"
to convey mere eventuality or possibility, ratheart near inevitability or virtual certaint§™
This view also finds support in theavaux préparatoiresn respect of article 30 of the
Statute. Whilst notions such as recklessnessdatas eventualihiave been discussed and
considered, they were omitted in the Rome Stattit&iven that their inclusion has been
explicitly considered, this omission was clearlyiloerate, indicating that Article 30 was not
intended to capturdolus eventuali®r indeed, recklessne®$.This also reflects the general

2038 ubanga Judgment, para. 985.

203910 NIAC, the distinction betwedns ad bellunandjus im bellois not applicable, of course.

2040 Bemba Decision Pursuant to Article 61(7)(a) andafbthe Rome Statute on the Charges of the Prosecu
Against Jean-Pierre Bemba Gombo, No. ICC-01/05814B/186 15 June 2009, paras 357-359.

204 pid, para. 362 (footnotes omitted).

2042 pid, para. 363 (footnotes omitted).

2043 For an in-depth discussion on these concepts heid differences, see, for instance: Ambos, General
Principles of Criminal Law in the Rome Statute2at22; John D. Van der Vyver, The Internationaln@nal
Court and the Concept of Mens Rea in Internati@rahinal Law, 12 U. Miami Iritl & Comp. L. Rev. 57, 63-
64 (2004); Antonio Cassese, The Proper Limits diviidual Responsibility under the Doctrine of Jo@riminal
Enterprise, 5 J. Ifit Crim. Just. 109, 111 (March 2007).

2044 See Bemba Decision on Charges, para. 366 ; réetisions Taken By the Preparatory Committee #t It
Session Held in New York 11 to 21 February 1997, Did¢. A/AC.249/1997/L.5(1997), Annex I, Reporttoke
Working Group on General Principles of Criminal Land Penalties, Article H, para. 4, pp. 27-28; Repbthe
Inter-Sessional Meeting From 19 to 30 January 1988 Zutphen, the Netherlands, UN Doc.
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view of academics and commentators, including theke participated in the drafting of
article 30 of the Statut&®

1123. Article 30 cannot be circumvented in applying aiobf indirect perpetration. Given
the remoteness often of an indirect co-perpetriaidhe execution of his common plan, both
geographically and hierarchically, it is a real §ibgity that crimes will be committed outside
the scope of the plan with which he had agreed highco-perpetrators. Even if foreseeable,

the indirect co-perpetrator cannot be held liablestuch crimes.

1124.Respect for article 30 requires that in all circtamses, the minimum that is required
for intent is that the accused knows that the tesafl the crime would occur in the normal
course of events. Article 30 goes further becaudsdistinguishes between conduct and
consequences for the purposes of intent. It is gitdonthat whatever view is taken with
regard to the theory of common plan, the basicirements of article 30 with respect to the
intent of the accused cannot be avoided save wherdefinition of a specific element of a

crime provides for a different mental element.

1125.Thus, when considering liability for each offenitaés to be noted that according to the
ordinary meaning of article 30 it is necessarydtedmine the appropriate intent in relation to
each material element of the offence. Thus, if lament of the offence is a form of conduct
then in terms of article 30 the accused must mbah ¢onduct to take place, while with
respect to a consequence it is only necessaryhbaiccused knows that it will occur in the
ordinary course of events. It follows that it isurfficient to determine that a crime committed
by another would occur in the ordinary course adrgs or even that the accused knows this.
For a conviction for personal conduct whether bgsatf or through another under article 25,
it is necessary to demonstrate that the accusedtnitea conduct to take place, even if the
conduct is through another, and knew that the apresgces would occur in the ordinary

course of events.

A/AC.249/1998/L.13 (1998), Article 23[H], para. 4. 60; Report of the Preparatory Committee on the
Establishment of an International Criminal Courtafd Criminal Law and Penalties, Article H, para.pp. 27-

28; Report of the Inter-Sessional Meeting From dA®® January 1998 in Zutphen, the Netherlands, Wd. D
A/AC.249/1998/L.13 (1998), Article 23[H], para. 4. 60; Report of the Preparatory Committee on the
Establishment of an International Criminal Courtafd Statute & Draft Final Act, UN Doc. A/Conf.I83/Add.|
(1998), Article 29, para. 4, p. 66; Summary Recoofidthe Meetings of the Committee of the Whole, 1st
meeting, UN Doc. A/ICONF.183/C.1/SR.1, para. 24.

20% Cassese, The Statute of the International Crim@wirt: Some Preliminary Reflections, at 154; Va d
Vyver, The International Criminal Court and the €ept of Mens Rea in International Criminal Law, @Bt-
Piragoff & Robinson, at 850; Werle & Jessbergeprawn. 3, at 41; Kai Ambos, General Principles dfrthal
Law in the Rome Statute, 10 Crim. L. Forum 1, 21(P299); Eser, at 915.
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1126.In the alternative, if the Chamber is not mindedatzept this argument then it is
submitted that the accused when acting throughhananust know that the constituent

elements of the crime would occur in the ordinayrse of events.

Pre-Trial Chamber’s preliminary factual finding orcommon plan

1127.The Pre-Trial Chamber in the case agalitatngaand Ngudjolofound that there was
“sufficient evidence to establish substantial gsito believe that there was a plan to "wipe
out" Bogoro village by directing the attack againie civilian population, killing and
murdering the predominantly Hema population andrdgsg their properties®*

1128.The defence submits that, in light of article 6{#y)and Regulation 55, it cannot
depart from this preliminary finding or any of tfeets and circumstances underlying thiéth.
No alternative theory of the case has been charges.therefore too late at this stage to
change the nature of the allegations. In any evbatprosecution has not departed from the
Pre-Trial Chamber’s legal and factual analysis. @afence thus requests the Trial Chamber
to consider strictly whether the factual allegasioas confirmed by the Pre-Trial Chamber,

have been established beyond reasonable doubt.

1129.The defence submits that, having heard all theeswid, it has become clear that the
prosecution has failed to establish beyond reasendbubt that Germain Katanga and

Mathieu Ngudjolo entered into an agreement to eyieBogoro.

Prosecution’s Alleged Common Plan

1130.The prosecution alleges that “Katanga and Ngudjelog were respectively the head
of the Ngiti and Lendu militia, formed an allianceorder to destroy Bogoro, eliminate the
UPC and any Hema presence in the village. Theyngldnordered and directed the attack on
Bogoro, and their acts led to the commission ofctfies charged?™® Allegedly, the capture
of Bogoro was “a vital objective for the Ngiti atite Lendu of Bedu-Ezekere, whose survival
was threatened because they had been surroundedeamdeing massacred by the UPT.
Approaching Bogoro was life-threatening, thus blogkthe road and cutting off trade
roads?®*® The Prosecution alleges that, to remedy this Sitmaand seek revenge, “Katanga
and Ngudjolo devised a plan of attack intendedlitoieate any UPC and Hema presence in

Bogoro and destroy and loot the villagé™. The prosecution alleges that, given that the

2046 K atanga Confirmation Decision, paras. 549, 565.

2047 See alsoProsecutor v. Katanga and NgudjolDecision on the Filing of a Summary of the Charbg the
Prosecutor, 21 October 2009, ICC-01/04-01/07-1%NQ, paras. 16-17.

2048 prosecution Brief, para. 500.

2049 prosecution Brief, para. 504.

2050 prosecution Brief, paras. 508, 510.

2051 prosecution Brief, para. 504, 514.
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Lendu and Ngiti considered all Hema to be eneniibs, decision to attack the enemy meant

that all would be targeted without regard for agsetatus™®?

Position of the Defence

1131.The defence contests these allegations on thenfioigpgrounds:

(1) There were no strong ties between Bedu-EzekereAartla and particularly

not between Katanga and Ngudjolo;

(2) There was no radio network or other form of commaton between Zumbe

and Aveba;

(3) The prosecution failed to produce credible evidencgipport of its allegation

of the visit to Aveba by a Zumbe delegation to gl attack on Bogoro;

(4) The Lendu combatants only joined in the battle towahe end when they
heard the gunfire, which demonstrates there wasonamon plan, but that it

was instead, an opportunistic attack by Zumbe;

(5) The defence submits that the plan to dislodgelUR€ from Bogoro came
from Beni (RCD-K/ML and EMOI);

(6) The crimes allegedly committed at Bogoro were nt¢rded, nor the virtual

certain consequences of the implementation of I p

(7) In executing the plan, the EMOI and RCD-K/ML relied its own army the
APC as well as Ngiti, but not Lendu combatantss thievidenced by the fact
that the Lendu combatants arrived at the war fafrBogoro with significant

delay (i.e., of their opportunistic attack).

Insignificant Relationship between Bedu-Ezekere Awneba

1132.There was barely any contact between Aveba and Eurefore the CPI negotiations
in Bunia in April and May 2003. The defence poiwtst that there is a long undefined
distance between Zumbe and Aveba and many hillaragpg them. The Lendu North and
Nagiti in the South do not speak the same languagbare a same heritaf&® Thus, there are

no obvious ties, save the common threat causedeyPC.

1133.Germain Katanga did not live in Bunia and arrivadAveba only in 1998. He does
not speak Kingiti, let alone Kilendu. He has nelveen to Zumbé&?>*

2052 prosecution Brief, para. 527.
2053 CHM-002-T-159-p.20-21 (FRA-p.21-22] ; D02-P-0308BT4-p. 54 (FRA-p.47).
2054D2-300-T-317-p.37-1.9-12 (FRA-p.33-1.5-9); D2-300314-p.50-1.22-24 (FRA-p.44-1.12-14).
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1134.The defence submits that Mr. Katanga and Mr. Ndodjoet in Dele on 8 March
2003 for the first timé®** Before then, they had never met or spoken to anéhar?°*

1135. After 8" March 2003, they met again in April 2003 in Burifathe context of the CPI
negotiations. The relationship was tense, and ©oes to be tense until today. Katanga and

Ngudjolo have never been friends.

1136.Katanga met Boba Boba, otherwise known as NgabBuiria for the first time when
he was there in the context of the CPI negotiatibtes saw Lone Nyunye in Yambi-Yaya,
where Nyunye had a small position opposite the Aalootel. Mr. Katanga saw Lobo Justin
for the first time on 22 March 2003 at the Bunigait. He never met Kpadhol&®

No Radio Network or other Form of Communication

1137.There was no radio network or other communicatignigment between Aveba and
Zumbe. There was no communication between the tacep. Even today, there is no direct
communication between the two places. Mobile phohage been introduced in Ituri.

However, Aveba continues to have network diffi@g{i and thus communication by phone

from Aveba to anywhere is difficult.

1138.In asserting that there was radio communicatiorween Aveba and Zumbe, the
prosecution relies on unreliable and uncorroboraddence. For example, according to P-
219, in the period leading up to the 24 Februar@32@ttack, radio communications took
place between Aveba and Zumbe in order to planpagpare the attack>® P-219 particularly
refers to a message that was allegedly sent byiploonthe Sunday before the Bogoro attack
from Aveba to Zumbe, saying “Attack on Bogoro tonoa”.?°®° However, P-219 contradicts
himself by testifying that Chef Manu informed hihmat the combatants from the hill joined

2055 D2-300-T-317-p.37-1.9-13 (FRA-p.33-1.5-10): Q. Wdealt with this last week, but just in its contéere,
have you ever been to Zumbe? When did you firstt isthieu Ngudjolo? A. Mr. David, | was never in
Zumbe. | have never been to Zumbe. | did not evesmkthat there was a village known as Zumbe. | met
Mathieu Ngudjolo for the first time on the 8th ofkéh, 2003, in Dele.

2056 2.300-T-318-p.42-1.19-21 (FRA-p.37.1.3-4); D2-306814-p.50-1.22-24 (FRA-p.44-1.12-14).

2057 D2-300-T-319-p.12-13 (FRA-p.14-1.10-18): Q. Andeafthe events of May, what was your relationshihw
Ngudjolo? A. My answer is that to be a combatantds an easy thing. You see, we did not agree among
ourselves. We did not agree among ourselves, songowas going to be anybody else's leader. It was
impossible. Even if Mathieu claims that he wanteddme to my place and | didn't want him, well,duld not
receive him. And, you know, combatants with a Very level could simply stop him and say "No, whidbn't
want you in our area." So it was a strange kinteosion, each party rejecting the other becausepeession
was given that any one coming in was likely tcetakvay from the from the area under your control.

2058 2.300-T-319-p.55 (FRA-p.61); T-325-p.70 (FRA-p.62

2059p_219-T-208-FRA-p.62-1.21, to p.63-1.1; P-219-T520RA-p.48-1.23-28, to p.49-.7.

2000p_0219-T-209-p.22 (FRA-pp.21-22).
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the attack later, around nine o'clo€i If the Zumbe combatants were informed in advance,

why would they then only arrive towards the endhef battle?

1139.The defence also submits that it is unlikely fo2 3, [REDACTED] when such a
significant message was allegedly sent out. IntamidiP-219 is uncorroborated on this issue
and, the defence submits, has lied in respecter significant issue$°? He should therefore

not be relied upon for any findings against Katanga

1140.The Prosecution also refers to the radio messdgeedly intercepted by the UPC in
Bogoro, indicating that an attack was immin&titAbout these messages, P-323 heard from
Hema combatants who understood Kingiti that one sisked “Where should we work our
fields, at the beginning or in the middle?” To whithe Lendu allegedly answered: “We
should begin at the beginning... that is, in the nad&® This evidence is based on hearsay.
P-323 did not listen to the message himself, winels also transmitted in a language he did
not know, that is Kingitf** D02-176 also reported that the messages that iwkneepted

were spoken in Kingiti?®

1141.The fact that the message was transmitted in Kisgiggests it is a message among
the Ngiti combatants, which does not at all indécitat the Lendu were involved in any plan
to attack Bogoro. People in Zumbe do not speak iKinihe defence reiterates that it is not in
dispute that there was a plan to attack Bogora then not impossible that messages from
one Ngiti camp to another close-by Bogoro weredmaitted. These combatants were indeed
involved in the Bogoro attack. This, however, daes at all go to proof of a common plan

between the Ngiti and Lendu.

Insufficient Evidence Relating to the Bedu-Ezekdeigation in Aveba

1142.The defence disputes the prosecution’s evidendeNdpadjolo sent a delegation of 24
people headed by Boba Boba to Aveba from Bedu-Eeetkund late December 2002, to

meet with Katanga and discuss the strategy of kittgdBogoro**’ The evidence relating to

2061 p_0219-T-209-pp.21-22 (FRA-pp.19-21).

2082 5ee section Il ‘A- Review of the credibility ofd&ecution witnesses’.

2003p_161-T-111-FRA-p.21-1.12-25; p. 22-1.1-23.

20%4 prosecution Brief, para. 551; section 9.3; reléann: [P-323-T-FRA-117-p.23-1.20-25, and p.24-12-JP-
323-T-ENG-117-p.24-1.12-25, and p. 25-1.1-7].

2085 p_323-T-117-pp.24-25 (FRA-p.24): It was the Ngitsd they were communicating with the Lendus; see
also P-323-T -117-pp.24-25 (FRA-p.24): A. You skedo not know their languages. Amongst the Hemas wh
were in my group who had been born in the Ngilagés, they were the ones who knew the languagealSe
P-161-T-111-p.24-1.7-8 (FRA-p.23-1.9): A. It was Mgiti. They were speaking with people from Zumipe i
Nagiti.

2096 D02-176-T-255-p.26-1.19-25 (FRA-p.26-1.19-28).

2057 prosecution Brief para. 525; reliance on: [P-2592Fp.57-59; p.65-66, p.71-73; P-250-T-93-FRA,-p.28

to p.25-1.6, p.29-1.3-6, p.30-1.8-18; P-250-T-10ZP.2-8; T-104-FRA-p.63-1.8-16]; [P-28-T-217-FRA36-
1.18-25, p.38-1.24-28; p.39-1.18-25, p.41-1.4-6].
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this mission essentially stems from one unreliatil@ess, P-250. The lack of credibility of

this witness is addressed elsewhéfe.

1143.Without radio connection between Aveba and Zumibepould have been impossible
for Boba Boba to be in contact with Zumbe via pleowhile in Aveba to plan the attack on

Bogoro, as is claimed by P-25%.

1144.pP-250 alleges that, following an interview with BoBoba, Katanga arranged for the
Zumbe delegation to be led to Bavi Olongba to sgeakobra, and then to Oudo in Medhu.
The Prosecution asserts that the purpose of ths tavdncrease cooperation between the
Lendu and Ngiti force®’ The prosecution also asserts that the letter daduary 2003
entitled “Request for hel@* confirms the presence in Aveba of a delegatiomfiumbe®”
The prosecution also submits that it could be neféthat the delegation arrived in the latter
part of December 200272 They further use the letter to support the faat #+250 was part of

a delegation to Aveb@’™® However, it is not been established on the fadhefetter that the
delegation referred to in the letter is the samegédion that P-250 spoke about, or that P-250
was part of the delegation referred to in the te®e250 states that he has never seen the letter
before so he cannot be in a position to confirm.the fact that he says that the letter was in
the hands of the high authorities but that he weara of the letter simply is not a credible

statement’”® He had no reason to know of it.

1145.P-250 alleges that the mission lasted a little avamonth, and that the delegation
departed in three separate groups. The first gatlegedly left early because of an attack on
Zumbe. The second group left with food and thedtiitth ammunitior?®’® They arrived in
Zumbe about a week before the Bogoro attack.

1146.This witness is inherently unreliad®® It is clear from Chef Manu’s evidence that
there were no more attacks on Zumbe after thekattaavitnesses from the plane from Beni

to Aveba®” There is no other evidence suggesting that Zumée attacked in January or

2098 5ee section Il ‘A- Review of the credibility ofd&ecution witnesses’.

2099 prosecution Brief, para. 525; Section 8.1.2.7anek on: [P-250-T-104-FRA-p.58-1.22, to p.59-1.3].
270p_250-T-93-FRA-p.18-1.7, to p.20-1.15; T-102-FRALD-1.2-9; T-96-FRA-p.25-1.1-12.

2071 EVD-OTP-00025.

272p_250-T-95-FRA-p.12-1.25, to p.13-1.15; P-28-T-2BRA-p.39-1.26, to p.40-1.3.

273 prosecution Brief, p.67

2074 prosecution Brief, p.85, para 195

2075 p_250-T-97-p.3 (FRA-p.3); P-250-T-96-p.24 (FRAH).2

2076 prosecution Brief, para. 535; reliance on: [P-7592-FRA-p.68-1.20-21; T-102-FRA-p.14-1.25, to p-LB];
[P-250-T-95-FRA-p.24-1.1, to p.30-1.5].

2077 p_250-T-95-FRA-p.36-1.3-20.

278 5ee further section Il A ‘Review of the credibyilitf Prosecution witnesses’.

279 p_0088-T-305-p.34-1.11-14 (FRA-p.30-1.23-26).

No. ICC-01/04-01/07 312/359 29 June 2012



|CC-01/04-01/07-3266-Corr2-Red 02-07-2012 313/359 CB T

February 2003, as is alleged by P-250. P-250'sr@msehat one group left Aveba earlier

because of an attack on Zumbe is baseless.

1147.Germain Katanga was aware of only one visit to Avélom a group from Bedu-
Ezekere, that is the visit of Chef Manu, in Novem®@02. They then left for Beni together.

Nobody else from Zumbe visited Aveba, arice versa®°

1148.The prosecution has failed to prove that, duririg thission, a plan was formulated
between Aveba and Bedu-Ezekere to attack Bogoret Mianu denied having been involved
in any preparation of an attack on Bogoro. Hefiestithat “if in fact it was planned then | am
not aware of that® Both Chef Manu and Katanga have stated that theng wnaware of

any other visits to Aveba by Boba Boba, [REDACTHDI03-P-0066) and Martin Banga

before Bogorg®?

The Combatants from the Hills Arrived Late at thatti®front of Bogoro

1149.The prosecution relies on Dark’s explanation to RENC in March 2003 in Bunia
that they had waged war on Bogoro to “break dowa c¢hrtain”, which the Prosecution
submits means the taking of Bogdt8.Dark, who is presently in the FARDC and clearly
traceable, has, however, not been called as assitteeexplain what he meant to say. Thus,
the Chamber has been deprived of an opportunitye&w from Dark directly and to assess his
demeanour. The defence has been deprived of anrtapfp to cross-examine him. Any
statements made by Dark should therefore be acteety little weight, if indeed ar®

1150.The prosecution also relies on Katanga's and Ndodjoalleged confessions of
having acted in a concerted manner in planningiammdementing the attack on Bogat®.
Mr. Katanga allegedly told P-160 and P-12 that dmeup had attacked Bogoro with the
assistance of Ngudjolo’s trooff& There are significant discrepancies between Psléad

P-12’s accounts on this issti&.

2080 h2.300-T-318-pp.17-18 (FRA-pp.15-16); D3-88-T-3011.22-23 (FRA-p.20).

2081 p_0088-T-301-p.22-1.16-17 (FRA-p.20-1.7-8).

2082 h2.300-T-318-pp.17-18 (FRA-pp.15-16); [REDACTED].

2083 prosecution Brief, para. 528; reliance on: [EVDR00173 (from 1:04 to 1:43), transcript DRC-OTP-Q01
0237, 1.605-616.

2084 prosecutor v. Martic IT-95-11-AR-73.2, Decision on Appeal Against thigal Chamber Decision on the
Evidence of Withess Milan Babic, 14 September 2@@6a. 14.

2085 prosecution Brief, para. 632.

2086 prosecution Brief, para. 632, reliance on: [P-T6R10-p.63-1.7-27; T-212-FRA-p.57-1.17, to p.58d]2[P-
12-T-197-FRA-p.23-1.20, to p. 24-1.14; p.26-1.4{727-1.2-26].

2087 See section Il A ‘Review of the credibility of Becution witnesses'.
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1151.The defence submits a strong indication that Katamgd Ngudjolo did not have a
common plan to attack Bogoro is that the combatata the other side of the hill from the
direction of Bedu-Ezekere did not reach the batifefat Bogoro before nine o’clock, when
the battle had been going on for several hoursirTaie arrival has been confirmed both by

defence and prosecution witnesses.

1152.Both D-148 and David Adirodu testified that the Zwencombatants came to Bogoro
later on®®® Adirodu was not present but received this infoiorafrom other sources. D-148,

on the other hand, was present at the battlefnotitsaw with his own eyes that troops from
the direction of Zumbe, including Bahati de Zumimgl &ute arrived at Bogoro after Yuda

was injured. This was around nine o’clot¥.

1153.Most notably, this has also been confirmed by Pa88 P-219, the main witnesses
relied on by the prosecution to prove that Germastanga is liable as an indirect co-
perpetrator in a common plan with Ngudjé&i8.Indeed, P-28 testified that, from his location
at the crossroads of Kasenyi and Kagaba, he saduimde combatants descend from the hill
between 09.00 and 10.00 hours, a few minutes béferdattle was woff?* P-28 stated that

their first reaction was to flee but then they iaad that they came to fight on the Nagiti

side?*?

1154.P-219 who claims to have come after the attack Gfuturiosity”** testified that
Chef Manu had informed him that the forces from MBleu, Lagura and Zumbe came down
the hill to Bogoro at 09.00 hours after they heguafire and understood that Bogoro was
being attacked. Bogoro fell after their arrivat.

1155.Their assertions of presence at the Bogoro attaeknat credible. Much of their
narrative is based on what they heard from othiéras, at least their evidence confirms that
the general perception was that the Zumbe comisatmnived later. They are remarkably

consistent in their time estimation, suggestingieacy.

1156.In conclusion, the defence submits that the prdsamctailed to establish on the basis
of credible evidence that there was a joint platwben Katanga and Ngudjolo to wipe out
Bogoro. The prosecution’s common plan theory isniyabased on the often uncorroborated
testimonies of P-250, P-28 and P-219, whose chégits so significantly undermined that no

2088 )2.001-T-277-pp.70-71 (FRA-p.62).
2089h2.148-T-281-p.23 (FRA-p.19); pp.30-31 (FRA-pp 26).
2090p_28.T-218-p.19 (FRA-p.17).

2091p_28.T-217-p.42 (FRA-p.37); P-28-T-222-pp.48-4RfFp.43).
2092p_28.T-222-p.49 (FRA-p.43).

2093p_219-T-209-p.10-1.20-21 (FRA-p.10-1.14).
2094p_0219-T-209-pp.21-22 (FRA-pp.19-21).
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reasonable Chamber can rely on them. The prosecotise must be proved, not merely
plausible?®®

Plan formulated in Beni

1157.In alleging that Katanga and Ngudjolo formulateglan together to attack Bogoro,
the Prosecution ignores the role EMOI, the APC, RadD-K/ML played in the plan to attack
Bogoro. The defence submits that the plan to atBudoro was formulated and orchestrated
by EMOI, together with the RCD-K/ME?® In brief, the RCD-K/ML had a clear motive to
attack Bogoro as it blocked the road to Bunia. R@D-K/ML used to have the lturi region
under its control. Since the Sun City Agreement ritl give Bunia and Bogoro back to the
RCD-K/ML, it intended to re-conquer lturi from tHéPC by force€?’ EMOI assisted in
organising and planning this military operationgopviding all the logistical resources from

Kinshasa®®

1158.Germain Katanga testified that Bogoro was alsompoitant strategic location for
military purposes, because it allowed access tadhd from the lake (towards Uganda) to
Bogoro on to Bunia. Thus, it allowed the UPC to @@imunition from Uganda even after the
split UPC - UPDF® The objective of attacking the UPC at Bogoro west bf all political,
and secondly, militar§® In addition, as conceded by the prosecutidnthe Ngiti had
difficult access to Bunia an important town for imess or trading purposé&$: Thus, the

Ngiti community had an interest in dislodging the@from Bogoro.

1159.For the implementation of the plan to launch amckttagainst the UPC based at
Bogoro, EMOI and RCD-K/ML used the APC as well dse tNgiti combatants.
Reinforcement by the Ngiti combatants was necesssmgause the APC was significantly
weakened after the UPC split from it and launchéatks on the APE? Therefore, relations
had been created with the Ngiti community and weapand ammunition were being
delivered by plane to Aveba and Rétffywith the purpose of fighting the UPC everywhere in

lturi.?%

295 prosecutor v. Delalic et alT-96-21-T, TC Judgement of 16 Nov 1998, pard..60

209 D2.228-T-249-pp.65-67, 72-73 (FRA-pp.60-62 + 66:6B-250-p.10 (FRA-p.9); T-252-p.49; D2-300-T-
325-pp.16-18, 20-22 (FRA-pp.15-19).

2097 D2.228-T-252-p.27 (FRA-p.29).

2098 5ee section IV-A ‘Context in Ituri before the BagdAttack of 24 February 2003’ EMOI.
2091H2.300-T-317-pp.7-9 (FRA-p.6-8); T-318-FRA-pp.38-3

2100H2.300-T-322-p.63 (FRA-p.64).

2101 prosecution Brief, paras. 508, 510.

210292.300-T-320-pp.33-34 (FRA-pp.34-35); D2-161-T-2i029-30 (FRA-p.26).
2103D2.228-T-249-p.66 (FRA-p.61).

2104D2.236-T-242-pp.56-1.6-12 (FRA-p.48-1.2-7); T-24444-1.8-9 (FRA-p.38-1.23-24).

205 p52.236-T-247-p.82-1.17-19 (FRA-p.77-1.11-12); T42p.44-.12-14 (FRA-p.38-1.27-28 + p.39-1.1).
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1160.The defence submits that this politico-military mpldo re-conquer Ituri, which
encompassed the Bogoro attack, was a legitimata. gieghting a war is not illegal,
particularly when conducted in self-defence to agxgpower in occupied territories; and even
more so when the occupying forces form a dangeheosurrounding communities and an

obstacle to their economic survivip

1161.The purpose of attacking Bogoro was not to “erabe”civilians, but rather, to chase
out the UPC soldiers who were blocking the roa@umia and provided a security problem
for the Ngiti and Lendu populations in the regihindeed, instructions were given so as to
not attack civiliang!®® The defence concedes that there were excessegvdnwhe defence
submits that these excesses were committed by trolable combatants or civilians who
were not part of the original politico-military pla Indeed, Pichou testified that many
uninvited combatants and civilians had the habituofing up at battles like Bogot&? The
plan cannot be inferred only from the consequenths. plan to dislodge the UPC, a force
that attacked everywhere and blocked the road, Bagoro is, wholly legitimate, and not
prohibited byjus im bellg the body of law about which the Court is to adate.

1162.That the intention was not to target civilians @roborated by the testimony of P-
161, who confirmed his previous statement to tlusgcution, in which he said: "l would like
to point out that while | was with my wife in mydang-place not far away from the UPC
camp, | saw a man in a white shirt, and | was &bleear that he was using a whistle. He was
drawing the attention of the fighters to himselfdathen addressed them in Congolese
Swalhili. Based on his manner of speaking, | woalg that he was neither a Lendu nor an
Ngiti. Unfortunately, | have no idea where he coléve come from. Whatever the case, | am
convinced that he was a Congolese. He was shotditige combatants, telling them not to
kill civilians, but only the UPC soldiemss previously agreett° The witness allowed for the
possibility that this man was an APC combatant beedhere were APC soldiers amongst the
Lendu and Ngiti attackers'!

1163.The combatants from Zumbe were not involved in . It was a plan exclusively
between RCD-K/ML and the Ngiti combatants. Thigwsdenced by the fact that the Zumbe

2106 5ee section IV-A ‘Context in Ituri before the Bagdittack of 24 February 2003

207 D2-228-T-249-pp.72-73 (FRA-pp.67-68); T-252-p.ERA-p.29). See also D2-350-T-253-pp.41-43 (FRA-
pp.44-46); T-254-pp.7-14, 26-29 (FRA-pp.6-12 + 23:D2-148-T-279-pp.18-19, 36 (FRA-pp. 16, 32) 280-
pp.19-21,.60-61 (FRA-pp.16-18, 53); T-281-pp.21-28, (FRA-pp.17-18, 30); D2-300-T-325-pp.16-18, -2
(FRA-pp.15-19).

2108 gee section V1-B: ‘Facts Relevant to Article 7 gému Elements — Crime against Humanity’: Attack
Directed Against a Civilian Population.

21099 02-228-T-250-pp.10-11 (FRA-pp.9-10).

210p_161-T-114-pp.25-26. Emphasis added (FRA-pp.95-26

211p_161-T-114-p.26 (FRA-p.26).
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fighters arrived at nine o’clock only, as indicateblove. They joined in, having heard the
detonations and gunshots, and participated in @ortynistic manner, rather than in manner

having been conceived of previously.

Prosecution’s Position on Defence Common Plan Thgor

1164.The Prosecution submits that “[i]t is difficult tonderstand how the APC could have
wielded any control over Katanga during that peribde APC had been weakened since
August 2002, and its troops had returned to NorthuK*'*? Therefore, the Prosecution
submits that “[b]y all indications, in early Jany&003, the APC could not have been in a
position of strength in relation to the Ngiti contdnats; there were few if any APC combatants
in Walendu-Bindi, and the Prosecution maintaing thase who had deserted had no interest

in re-joining the APC**3

1165.In light of the ongoing conflict and the threats Beni, the Prosecution does not
believe that Koka arrived in February 2003 with mpmately 150 soldiers-** Furthermore,
the Prosecution argues that “there was absolutelyeed to despatch a large number of
soldiers because there were already enough contbatathin the FRPI, and their primary

need was for weapons and ammunitiéft.”

1166.The Prosecution also submits that the APC did eadl lthe attack on Bogoro on 24
February 2003. The Prosecution does not accept &erfatanga’s evidence that Koka was
the operations commander and had control over ualad Garimbaya’s men, as well as over
the group of soldiers from Gefy'® The Prosecution submits that the evidence denmiastr
that the APC only played a secondary role and nkacethe attack on Bogoro; that only a
small number of APC soldiers were present in Avabthe time of the Bogoro attack, and
even less accompanied the Ngiti troops on theiedition to attack Bogord*’ According to

the Prosecution, their main task was to providéstampl support to the combataritS.

1167.The Defence agrees that the primary need giverithemstances in Walendu-Bindi
at the relevant time, is always weapons and amimouanit if not no battle can be fought.
Particularly for the Ngiti fighters, who had few ams to acquire weapons, the delivery of
logistical support was very significant in defegtithe UPC at Bogoro; thus the role of
Kinshasa, the RCD-K/ML and APC in providing logtsti support.

2112 prosecution Brief, para. 588; reliance on: [P-25004-FRA-p.43-1.14-25, p.44-1.1-3]; [P-28-T-21%p.
.25-28, p.4-1.1-10].

213 prosecution Brief, para. 588.

214 prosecution Brief, para. 590, 593.

2115 prosecution Brief, para. 593.

218 prosecution Brief, reference to: [D2-300-T-325-FR.A&2-1.6-19].

217p_28-T-218-FRA-p.5-1.21, p.6-1.2.

218 prosecution Brief, para. 599.
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1168.For instance, P-28 testified that the APC goverrtnmaia attempted to fight against
the UPC forces but had not succeeded. Thus, tHedagon the combatants for assistance
and provided them with the fresh supplies of weapamd ammunitiof'® The relationship
with the APC allowed the combatants to have any anition at all>**° P-28 stated that
preparations for the attack on Bogoro took placBeni, where the APC was based, and from

where ammunition was sefit

1169.Various APC officers were clearly in Aveba duririge tperiod of the Bogoro attack.
Indeed, both prosecution and defence witnesseigdsthat they had seen APC officers
arrive in Aveba prior to the Bogoro atta€k.Particularly well known among the population
and combatants were Blaise Koka, who P-28 claindstihh@ command over the APC soldiers
in Aveba, and Mike-4, the radio operattf. It was these two who coordinated and

communicated directly with Bef*

1170.The defence submits that Mike-4 arrived in Janu20@3; and Blaise Koka in
February 2003, with 150 méHt? The prosecution does not accept this submissisedban P-
28's account that only 20-25 APC soldiers arrivedAveba with Kok&'* However, apart
from his lack of credibility, P-28’s account canris relied on because he was not based at
camp BCA. He was a student at the time of the Bogttack?'?’ Thus, whilst he may have
seen 20-25 APC soldiers, this does not mean tlea¢ thvere not additional APC soldiers he
had simply not seen. Even if P-28’s assertion ¢mdy 20-25 APC soldiers arrived in Aveba
is correct** their role was clearly significant. P-28 statest tthey began training the soldiers

and taught them how to behave with their commarndérs

1171.The prosecution states that the evidence does stablsh that Koka “had any
authority at all over Katanga and/or his combatantsr to the attack”. In concluding this, the
prosecution relies on the evidence of P-28, eveungh P-28 testified that the combatants had
been manipulated by the APC into attacking the iPBogoro?**° P-28 also stated that the

9P _28.T-217-p.27 (FRA-p.24); P-28-T-223-p.32 (FRAZD-30).
220p_28.T-217-pp.27-28 (FRA-p.24).

221 p_28-T-217-pp.27, 28 (FRA-p.24).

#2252.161-T-268-p.65 (FRA-p.58); P-161-T-270-p.50 A-R.44). See also sections ‘Weapons Deliveriese Lat
2002, Early 2003, from the RCD-K/ML / APC’ and: Vlolvement of the APC’.
2123p_28-T-219-p.22 (FRA-p.19).

2124p_28-T-219-p.22-1.13-17 (FRA-p.19-1.1-4).
412592-300-T-317-p.55-1.23-25 (FRA-p.48-1.24-27).
2126p_28.T-218-p.6-1.6-8 (FRA-p.5-1.23).

2127 p0161-T-268-p.54-1.9.14 (FRA-p.48-1.13-15).

2128p_28.T-218-p.6 (FRA-p.5).

2129p_28.T-218-p.5 (FRA-p.4).

230p_28-T-217-FRA-p.34-1.4-28.
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APC took orders from Kok&>! and that the combatants also followed his ordatshat

time, there was no one leading them, so they obaggdrder given to them in genef&i?

1172.Sharif Ndadza testified that Mbusa sent Commanhr®mbo, Kasereka, Demuto,
and Koka as well as soldiers to go to the sitelkagaba and Gety. Others were to train the

fighters and conduct the operatiGis.

1173.As acknowledged in the initial amended chargingudoent, the APC trained many
Ngiti and Lendu men in Nyalek&*' When the APC was dislodged from Bunia, many of the
Lendu/Ngiti soldiers remained in the Walendu-Birmdimmunity. The Nande were more
inclined to leave for Beni, which is Nande terntorContrary to the prosecution’s
assertiorf*° Yuda, Garimbaya, Kisoro, Kandro, Bebi and othex®iged to this group that
was trained as APC soldiers. Even if one referthéon as ‘deserters’, they have a previous
connection with each other, one that Germain Kaamgs missing. They are used to work
and fight together. Thus, Koka had a natural teogém liaise with Yuda rather than with Mr.

Katanga.

1174.This is corroborated by P-166 who testified thanoag the fighters from the
Walendu-Bindi collectivity, there were Congolesengrdeserters who had returned home

amongst the Ngiti. These deserters wore FAC uniédtth

1175.1t is further the Prosecution’s position that Geirmigatanga did not take part in an
operation in Bogoro on 10 Februdry’ However, contrary to the Prosecution’s submission,
the fact of a significant attack on Bogoro at ooutbthat time is corroborated both by

prosecution and by defence witnes$#&s.

1176.Initially, the prosecution explicitly acknowledgete role of Kinshasa, the RCD-
K/ML and APC in “the shipment of arms from KinshasaBeni” and then, as of late 2002,
“to Lendu and Ngiti military camps in the Djugu almdmu territories™'* “The source of the

2831p_28.T-219-FRA-p.19-1.4-7.

232p_28-T-219-FRA-p.19-1.19-27.

2133 Sharif, Manda Ndadza Dz’Na : D2-350-T-253-pp.41¢(BRA-pp.44-45). See further IV-A ‘Involvement of
the APC'.

2134 1CC-01/04-01/07-649-Anx1A, 26-06-2008 — AmendedcDment Containing the Charges Pursuant to
Article 61(3)(a) of the Statute: Para. 20: “The ARBe army of the RCD-K/ML, for its part, continu¢d
integrate and train Lendu and Ngiti fighters”.

2135 prosecution Brief, paras 594, 596.

2136p_166-T-226-p.12 (FRA-p.10).

137 prosecution Brief, para. 597; reliance on: [D2-30817-FRA-p.53-1.12-13]; [D2-300-T-318-FRA-p.2-41
16].

2138 5ee section IV-A ‘Katanga’s Decision to Stay ineha’.

2139 1CC-01/04-01/07-649-Anx1A, 26-06-2008 — AmendedcDment Containing the Charges Pursuant to
Article 61(3)(a) of the Statute, para. 28.
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shipments of arms was the Kinshasa governmentthirer indirectly through the APC*?°
These references were incorporated in the prosecsitamended document containing the
charges of 2008, but omitted from the document sarsimg the charges confirmed by the
Pre-Trial Chambet'*

1177.The prosecution acknowledges that it was in ther@sts of the APC and EMOI, as
well as of the Lendu/Ngiti, for the UPC to be exgelfrom Ituri. The prosecution further
acknowledges that “there could have been discussietween Katanga and the leaders of the
RCD-K/ML-APC or EMOI in Beni in relation to logistal assistance and the supply of
weapons and ammunition for the attack on Bogordie prosecution considers it “equally
possible that those same leaders could have emmulrtne Ngiti and Lendu to attack
Bogoro”. However, the prosecution maintains thhe“tredible evidence in the record of the
case does not establish that the APC or EMOI_himdtefe controlover the Ngiti and Lendu

combatants, or that they planned, ordered or ewattdd the attack on Bogord™? The
prosecution submits that the accused did not neée ted by the APC in attacking Bogoro:
“They had the necessary troops under their cordrointimate knowledge of the terrain, and
the motivation to break down the barriers that wemmming them in**

1178.The prosecution is very unspecific as to whethesvitn accepts that Blaise Koka,
Mike-4 and other APC soldiers installed themseine8veba and Kagaba in the period prior
to the Bogoro attack. The defence notes that tbsguution did not call any evidence to rebut

this assertion, which finds support in the testimsrof its own as well as defence witnesses.

1179.0f course the combatants needed the assistancéieofAPC. Who else could
manipulate the heavy weapons? And how else cowdctimbatants defeat such a highly
organised, well-trained army as the UPC? Thus,raonto the prosecution’s assertions, the
role of EMOI, the RCD-K/ML and APC was not limitetd the provision of weapons,
ammunition, and other logistical support. The skiéixpertise of a trained army were essential
to win the war at Bogoro; hence the plan havinginated from Beni. It is what distinguished
the final battle from any earlier attacks from camp the surrounding environment of
Bogoro. The combatants were highly unstructuredlacdlly organised, if at all. In order to

defeat the UPC, the APC guidance, military stragggynning and participation was essential.

2140 hid, para. 44.

214 Document Summarising the Charges Confirmed thy Pre-Trial Chamber, ICC-01/04-01/07-1588-
Anx1, 03-11-2009.

2142 prosecution Brief, para. 585.

23 prosecution Brief, para. 586.
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1180.Indeed, D-176 claims that the UPC had a pre-waraingut the attack?* However,

this did not worry them at all; based on previotisrapts from Ngiti combatants to attack the
UPC base at Bogoro, the UPC soldiers were surewvileeg going to defeat them without any
difficulty.#* It was only in the course of the fighting that theC soldiers realised that in fact

a very big attack was going Gif?

1181.D-176 testified that the attackers were better drthan in previous attacks and were
in larger number. They used superior weapons thatiever before been used, they appeared

to have a lot of ammunition and they were bettganised than beforé&’

1182.P-166 confirmed this and stated in court that stomg told him that the attack was
bigger than expected? He also allowed for the possibility that thoseaelting Bogoro had

heavy weapon¥*

1183.While D-176 does not explicitly refer to APC soldigoarticipating in the battle of
Bogoro, he also does not say they were not presensimply did not mention them. That is
not to say, however, that APC soldiers did not ipigte, as the prosecution seems to
suggest’* It was impossible for D-176 to see all the attaskes the UPC was being attacked.
When being attacked, one does not have time tolgleentify who is among the attacking
enemy fighters. It is also a fact that the APC wokl were clearly outnumbered by the

participating combatants.

1184.The APC soldiers, being of a superior position, rasp not have been the first at the
war front. This corresponds with Sharif Ndadza'sdemce that the RCD-K/ML adopted a
strategy to keep the APC away from the forefroot,as not to make their involvement
apparent’! Ndadza testified that one of the purposes of tR€IFwas to hide the APC
participation behind the FRPI combatants. The pnatsen submits that Sharif's evidence in
this regard is not credible and uncorrobor&t&ddowever, in light of the criticism received

2144D2-176-T-255-pp.26-27 (FRA-pp.26-27).

2145D2-176-T-255-p.27 (FRA-p.27).

2146 D2.176-T-255-p.35 (FRA-p.35).

247 D2-176-T-256-pp.56-58 (FRA-pp.47-49).

298p_166-T-227-p.11 (FRA-p.10).

299p_166-T-227-p.11 (FRA-p.10).

210 see Prosecution Brief, section 9.1.7.7.

2151 p_350-T-254-pp.32-33 (FRA-p.28): After Christmds2602, did the APC, that is, the military wing tbie
RCD-K/ML, did the APC participate in combat, in t@s, in Ituri; and if so, in what form? And by tfo,’ if
that’s the word that may be a trouble to you, | misadid they fight as APC? Did they fight in unifies? Or did
they fight as something else? And if so, what viiat% A. After the meeting of Mbusa and after thmeaf the
APC had been changed to the FRPI, all writing negritig APC was removed from everything. The same
fighters continued, however, and they still foughtil the fall of Bunia and the new commander adivWe
were still with the people of the APC and the goweent when the Commander Kisempia he came to argani
the people in Bunia.

2152 prosecution Brief, para. 614.
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by Mbusa Nyamisi after the Nyakunde attack launchgdhe APC and Ngiti combatants
jointly, it is not surprising he is seeking to avaepetition of the same, and conceal the APC

involvement?t*®

1185.In general, both PUSIC and the UPC took the firmitpan that the RCD-K/ML and
APC were involved in the Bogoro atta€kK. Kahwa told Ndjabu that the attack came from
Beni; that it was Mbusa’s people from Kinsh&8aNdjabu further testified that, on the Voice
of America radio channel, he heard Thomas Lubarigendd Mbusa Nyamwisa and the
Kinshasa government for the lost battle at Bog&fd.ubanga complained about this because
they had already discussed in September of 20G2hbkaroops would be withdrawing, but
they attacked Bogoro nonetheléSs.

1186.In addition, contrary to the prosecution’s assertimany prosecution and defence
witnesses confirm that APC soldiers participatedhi@ Bogoro attack. Even witness P-28,
who the prosecution so heavily relies on to comttetie defence theory, confirms that APC
soldiers from Beni participated in the attd€kP-28 testified that these APC soldiers were in
the Walendu-Bindi collectivity:*

1187.P-28 also confirms that some APC soldiers who Badia when Lopondo was chased
out went to Songolo, then Avenyuma and some eviytiled to the Kagaba camp, together
with the combatants who were attacked by Cobraisigi'®® P-28 also testified that there was

an APC camp in Singo, on a Hilf!

1188.Many of the inhabitants of Bogoro, including P-328d P-287 have testified that they
saw APC and even FAC soldiers amongst the attaékeWitness D-161 stated that Mbale,
one of the APC soldiers, was present during treckft®® She saw him in Aveba when Yuda

came to the hospit&l®*

2153 gee, for instance, EVD-OTP-00240 (Déclaration tRpie sur la déconfiture de I'UPC et les interfésmn
négatives du RCD-K/ML dans les événements deil'ltlu commissaire politique du PUSIC, chef KISEMBO
BITAMARA (Augustin KISEMBO BITAMARA (DRC-D02-P-0029 adressée aux Présidents de la RCD,
I'Ouganda et a un responsable de la MONUC.

215 Seeibid.

2155 D2.236-T-243-p.29 (FRA-p.25); T-244-p.57 (FRA-p\50

2156 Ndjabu, Ngabu Floribert : D2-236-T-244-pp.55-5RE&=pp.48-50).

2157 Ndjabu, Ngabu Floribert : D2-236-T-244-p.56 (FRp48-49).

2158 p_28.-T-217-p.39 (FRA-p.34). At pp.43-44 (FRA-p.3B)28 states that “the fighting was supportedHhgy t
APC soldiers, only the APC soldiers”.

2159p_28.T-219-pp.22-23 (FRA-p.19).

2160p_28.T-218-pp.6-7 (FRA-pp.5-6).

2161p_28.T-218- p.7 (FRA-p.6).

2162p_323.T-118-pp.24, 25 ; P-287-T-130-p.62 (FRA-Bp8).

2163D2-161-T-268-p.65 (FRA-p.58).

2164D2.161-T-270-p.52 (FRA-p.46).
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1189.D-148 testified that he saw APC soldiers at théldfatld because they had experience
in heavy weaponry. He remembered, for instance, rGamnder Isa, who used a-G@illimetre
mortar?*® However, D-148 testified that it was Yuda and Daho planned the attaék® The
prosecution has used the fact that D-148 was umaw@at the plan had in fact been
formulated in Beni and had not heard about BlaiskaKio suggest that the plan did not come

from Beni#®’

1190.1t is normal that D-148 is not aware of the sigifit role played by Beni and the
APC: he is a simple combatant without any persaoahections with anyone in Beni. For
him, there is only one chief and that is Yuda, wimay not have emphasised the significance
of Beni’s assistance in the attack, because he hmaag wanted to personally claim victory.
Given the high number of fighters who participatdtere may have been a much more
significant number of APC soldiers present withbet48 knowing it, particularly because he
did not know the APC soldiers personally. Finathg events took place nearly a decade ago.
Everyone has his own recollection of events. D-8/ simply have forgotten the scale of
the role of the APC.

1191.The Prosecution points out that P-317 did not noantihe APC at all even though she
visited Bogoro, one month after the attack. Theedeé accepts that the APC was not present
at Bogoro after the attack. It was rather Dark wtayed at Bogoro as the commandétin

light of the above submission that the APC soughkdep a low profile in terms of its
involvement in battles jointly with Ngiti and Lendighters, it is not surprising at all that the
APC did not stay at Bogoro. This does not sugdest the APC was not involved in the

attack.

1192.Notwithstanding that P-317 did not mention any Apf@sence at Bogoro during her
visit there, in her testimony she referred to tiegad APC involvement in the Bogoro attack.
She testified that survivors told her that someenmnana leaves on their heads, whilst others
wore APC or Ugandan uniforms, and “they heard thepte speaking Ugandan Swahffi¢®
The report EVD-OTP-00206 states that “[a]bout 2@hef victims interviewed mentioned that
they saw amongst the attackers Ugandans and ARiesolOthers said that some of the
attackers were wearing APC uniforms, as well asndga uniforms® P-317 further stated
that it was very difficult to have names becausesigars did not necessarily know the

2165D2.148-T-279-p.37 (FRA-p.32).

2166 D02-148-T-279-ENG-p. 36-.21-25 (FRA-p.32-1.5-1.43-16).
2187 prosecution Brief, para. 600; [D02-148-T-279-FRA&I.23-27].
2168 p_317-T-228-FRA-p.31-1.9-11.

2169p_317-T-228-pp.37-38 (FRA-p.32-.10-11).
270p_317-T-230-p.44 (FRA-p.38); EVD-OTP-00206.
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commanders of the various parties in the conflitfThe survivors were able to give basic
descriptions only, both of the Ugandan and APCisdddand the Lendu militias?

1193.P-317 also stated that more than one survivor hald that the aggressors had to
withdraw from the town, but stated they would ratwvith reinforcement from the
government and APC forces. They reportedly retursmedind 10.30, at which time Bogoro
fell.#*”* She also testified that she was told by a numbeictims that APC fought side by
side with the Lendu$’ She found this information, which was confirmed dignificant
number of persons, to be more reliable than if anlgw people would speak about'it.

1194.The Prosecution further makes the point that GerrKaitanga or other witnesses do
not allege that the APC was involved in the Burttack of 6 March 2003, notwithstanding
that the re-conquest of Bunia was the alleged alingoal of the APC involvement. The
prosecution asserts that this is further evidehae‘{tlhe APC was not involved in the fall of
Bunia on 6 March 2003 because there was never Emyimplemented and led by Blaise
Koka and the APC/EMOI to re-take Bunia, in spit&katanga'’s claims to that effect’®

1195.The defence submits that the prosecution’s conmiuisi not supported by the factual
circumstances in which Bunia was taken. The battldBunia was not the result of the
implementation of the plan to re-take Bunia. Ratliewvas an unplanned reaction of the
UPDF to an attack on its bases at the Bunia airpod Dele launched by the UPC. In
defeating the UPC, the UPDF mainly relied on Lefiighters. Some Ngiti fighters came
later?”” Accordingly, this battle was not the battle plasrfer by the RCD-K/ML and
Kinshasa, nor was it planned by the UPDF. Eventk ta different turn. Having been
attacked, the UPDF simply reacted.

1196.The prosecution dismisses the defence common pémyt and states that none of the
evidence submitted in support of this allegatiorcrisdible. The defence called three direct
witnesses who spent significant time in Beni ana Whve inside information as to what went
down in Beni during the period prior to the Bogatback: Pitchu Iribi, Ndjabu Ngabu and
Sharif Ndadza. Whilst the prosecution and the legptesentative of the victims of Bogoro
submit that these witnesses are not credible,ilédao produce a convincing ground to

discredit them. The mere fact that they acceptdddtify for Katanga is not a reasper seto

271 p_317-T-230-p.45 (FRA-pp.38-39); EVD-OTP-00206.

2172p_317-T-230-p.45, p.49 (FRA-pp.38-39, 42); EVD-GUB206.

2173p_317-T-229-pp.72-73 (FRA-p.63).

2174p_317-T-229-p.37 (FRA-p.32).

2175p_317-T-229-p.37 (FRA-p.32).

2176 prosecution Brief, para. 606.

277 See further section V1-B: ‘Facts Relevant to Aetid Chapeau Elements — Crime against Humanity’:
Widespread or Systematic — Bunia 6 March 2003.
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dismiss their evidence. The defence submits thett eathem gave evidence independent of
Katanga’s defence and each other. Their testimomgge intrinsically coherent and public
which increases their reliability as evidence. Tgresecution questions Pichou’s claim to
have been present at meetings of a military natdfeHowever, given his position as an
intelligence officer of the RCD-K/ML, his presenatesuch meetings is not surprising at all.
In any event, the defence theory of planning retiasa range of defence and prosecution

witnesses, as well as documentary evidence.

1197.In addition, the prosecution submits that the ptiwbavalue of documents EVD-D02-
00149 and EVD-D02-00147 is limited because of thienown provenance. It also states that
these documents add little to the defence thealyttte RCD-K/ML and EMOI planned the
attack on Bogord.”® The mere fact that the source of documents EVD-0@249 and EVD-
D02-00147 has not been revealed to the Prosecdtes not mean that they do not have
probative value. Given that the Government maklesfdrts to keep its role hidden, it is no
wonder that the sources of the information insigtet their identity not be revealed to the
Court. The defence submits that these documentkighty probative. Though they do not
refer to the specific plan to attack Bogoro — tleynonstrate the close cooperation between
EMOI, RCD-K/ML and APC in planning the re-conquest Ituri. In that sense they are

corroborative of the testimonies of Ndjabu, Pichemg Sharif!®

1198.The prosecution has therefore failed to overcoreer¢asonable explanation of a plan
formulated by the RCD-K/ML and EMOI.
(i) The Prosecution failed to establish beyond reasonbbdoubt that Katanga
and the other co-perpetrator(s) carried out esserdl contributions in a

coordinated manner resulting in the fulfilment of the material elements of
the crime

Legal Requirements

1199.The Pre-Trial Chamber considered that the secorjdcie requirement of co-
perpetration based on joint control over the criméthe coordinated essential contribution
made by each co-perpetrator resulting in the ra@dis of the objective elements of the

crime.™8!

1200.Thus, the Pre-Trial Chamber explicitly requirestttize contribution of each co-
perpetrator is essential. This does not allow fbe tprosecution’s proposed wider

2178 prosecution Brief, paras 583-584, 608-610.

2179 prosecution Brief, paras. 617-618.

2180 5@ also IV-A EMOI: Documentary Evidence.

2181 The Prosecutor v. Katanga and NgudjoDecision on the confirmation of charges, 30 Smpir 2008,
ICC-01/04-01/07-717, para. 524.
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interpretation that it is sufficient that the cabirtion is substantial, provided that the role
assigned to the accused is essefiffalhe defence submits that it would be unfair to the
accused if the Trial Chamber at this stage adoptefmition requiring a lower level of
contribution than that adopted by the Pre-Trial @har in this cas&®

1201.An “essential contribution” has been defined asesal tasks that are trgine qua
non for the commission of the crime such that the cossion of the crime would be
frustrated if the defendant decided not to perfthem?'# Further, the essential contribution
must “result in the fulfillment of the material elents of the crime™® Thus, the defendant’s
essential contribution must be directed not justhi® common plan itself, but also, to the

material elements of the alleged crimes.

1202.The LubangaPre-Trial Chamber held that “only those to whoraessial tasks have
been assigned — and who, consequently, have therpowfrustrate the commission of the
crime by not performing their tasks — can be saidhdve joint control over the crimé™:
Therefore, according to the Majority of thebangaTrial Chamber, the prosecution does not
need to demonstrate that the contribution of tleeised, taken alone, caused the crime; rather,
the responsibility of the co-perpetrators for thienes resulting from the execution of the
common plan arises from mutual attribution, basedtlme joint agreement or common

plan 12187

Position of the Prosecution

1203.The prosecution submits that “the evidence examirexé relative to the manner in
which the common plan was devised and executedigi@useen as additional material for
the purposes of establishing the essential contoibwf Katanga and Ngudjolo, in addition to

2182 prosecution Brief, para. 112.

2183 See also Separate Opinion of Judge Adrian Fulfaitdched td.ubangaJudgement pursuant to Article 74 of
the Statute, ICC-01/04-01/06-2842, 14 March 2052ap2.

2184 | ubangaJudgement, para. 95The Prosecutor v. Katanga and Ngudjoldecision on the confirmation of
charges, 30 September 2008, 1CC-01/04-01/07-71i. #5; 1CC-01/04-01/06-2773-Red-tENG, para. 64,
footnote 59.

2185 ybangaConfirmation Decision, ICC-01/04-01/06-803-tENf@&47.

2186 | ubanga Confirmation Decision, ICC-01/04-01/06-803-tEN,rpa347; cited in the Lubanga Judgement,
paras. 925, 989, 994,

4187 ubangaJudgement, para. 994. See alsebangaJudgement, para. 1000; reliance on: Thomas Wejgend
“Intent, Mistake of Law, and Co-perpetration in theébangaDecision on Confirmation of Charges”, Journal of
International Criminal Justice 6 (2008), page 48Batenwerth/Kuhlen Allgemeiner Teil |, Die Straf2011),
12/83. See also Gerhard Werle, “Individual Crimifsponsibility in Article 25 ICC Statute”, Journaf
International Criminal Justice 5 (2007), page 962&rhard Werle, Principles of International Criminaw
(2009), paras 466 to 468 and 472; Roger S. Cldbkafting a general part to a penal code: some thizug
inspired by the negotiations on the Rome Statutthefinternational Criminal Court and by the Coaffirst
substantive law discussion in thabanga Dyiloconfirmation proceedings”, Criminal law forum (R)Qpages
545et seq William A. Schabas, The International Criminall@b- A Commentary on the Rome Statute (2010),
page 429; Kai Ambos, La parte general del dereg@malpinternacional (2005), page 189. See also:euti®n
Brief, para. 500.
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the body of evidence examined throughout this finaéf, notably: evidence of control
exerted by the Accused over their troops, theie ial obtaining and distributing weapons,
orders given by them and their role in their exiegut**®

1204.The prosecution alleges that the crimes chargediltivoever have been committed
without their essential and coordinated contributio the common plar?® The prosecution
takes the position that Katanga “participated a&rgwstage of the attack on Bogoro, from the
departure from Aveba with his troops until the esfdthe attack, including the trip from
Kagaba to Bogoro, where he led his troop¥.’According to the prosecution, “Katanga
fought alongside his combatants. He was with Yudmtip and attacked from the Kagaba

road.”*!

Position of the Defence

1205.The defence accepts that Mr. Katanga played aimoheaintaining relations with the
RCD-K/ML, APC and EMOI, in hosting APC commandensluding Koka and Mike-4 in
Aveba. The defence accepts too, that, in doind/soKatanga played a role in implementing
the plan to dislodge the UPC from Bogoro. Howewene of his tasks were carried out in a
concerted manner with Mathieu Ngudjolo, who playedrole whatsoever in this plan. The
defence submits that any contribution that Katangale was in respect to the legitimate
military plan formulated in Beni, to attack the UB&se at Bogoro, rather than with Ngudjolo

to “wipe out Bogoro”.

1206.The defence further submits that Katanga’'s contidbu to this plan, though

significant, was not essential, as otherwise regluiThe plan would be carried out even
without his contribution. Kagaba had its own radetwork and communication with Beni.

There were many APC soldiers at KagadfaYuda had his own independent relationship
with Beni, which he visited independently of Mr. tdaga;**® and they could have bypassed
Katanga completely. This is what happened in tlekatyway, when Germain Katanga could
not leave Aveba for reasons of security (Kisoro)l &ecause Kasaki told him not to leave.

The plan was then implemented without his partigper*** Katanga could not have stopped

it.2195

2188 prosecution Brief, para. 503.

2189 prosecution Brief, para. 500.

2199 prosecution Brief, para. 568; sections 9.1.3-9.1.5

2191 prosecution Brief, para. 569.

2192 5ee section IV-A ‘EMOI: EMOI/APC troops deployedlituri’.

2193p_161-T-268-pp.28-29 (FRA-pp.25-26).

219 g5ee also P-0148-T-279-p.36 (FRA-p.32).

219 D2-001-T-277-p.15-1.4-11 (FRA-p.13-1.15-23): A dghtion came from Beni. | had news from Commander
Move. And this delegation came from Beni. It ardvi@ Aveba. They came to see Mr. Germain Katangd, a
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1207.The defence also accepts that ammunition came Beni to Aveba, and that it was
distributed amongst the various camps concernetbhoOlongba, Kagaba and Aveba.
The defence also accepts that commanders Cobrddyl@ado, Anguluma, Beby and others,

and various combatants, came to pick up their stdre

1208.However, P-28 and P-219, relied upon heavily byRhesecution, have exaggerated
the importance of Mr. Katanga in carrying out ttask*®® The only reason that Germain
Katanga played a role in the distribution of weap@ras that Aveba had an airstrip where
planes carrying weapons, ammunition and other segpbuld land'*® He carried out all his
tasks under the supervision of Blaise Koka, who hemled to Aveba with the specific
purpose of supervising the delivery and distribut@f weapons and ammunition with the

purpose of fighting the UPC in Ituri. Koka was imacge, not Katang&?®

1209.Contrary to the evidence of witnesses 28 and #9the weapons were stored at
camp BCA, rather than at Mr. Katanga'’s residendéerAoka’s arrival, they were stored at

Koka’'s residence.

1210.The defence further submits that, apart from a fudnof ammunition received by
Chef Manu on their return from Beni in December 2882 no other delegations arrived from
Zumbe or its surroundings to pick up weapons or amition??% In suggesting otherwise,
the prosecution relies on the evidence of P-280psehevidence the defence submits is
unreliable®* In any event, P-280 testifies that he and otheosnfZumbe and Lagura
collected weapons and ammunition from the bottorthefhill near Nyakeré?® which is very
far from Aveba. This then does not contradict Gemkatanga’s testimony that nobody from

the Zumbe direction turned up at Aveba for weagorammunition.

they said they wanted to attack Bogoro, and th&gdbim if he could help them. Mr. Germain Katasgal the
following: He said that Bogoro was not a zone urtdsrcontrol He suggested that they should go and see Yuda
at Kagaba because Bogoro was part of his terriaong, these people then went to see him.

219 prosecution Brief, para.522.

2197 prosecution Brief, para. 522.

2198 gee for instance Prosecution Brief paras 529-530.

219p_28.T.217-FRA-p.33-1.1-22; T-219-T-205-FRA-p.424-23; D2-300-T-324-FRA-p.71-1.2-3.

2200 12.300-T-317-pp.52-53 (FRA-p.46): what weapons uthogo to then? Who made that decision, the
distribution amongst combatants? A. Here we'rangllabout before Blaise Koka arrived, are we, terafards,
because when Blaise Koka arrived, he was the negater of the APC directly there. See also: ‘Wempo
Deliveries, Late 2002, Early 2003, from the RCD-K/MAPC’; and ‘Involvement of the APC’.

2201 prosecution Brief, para. 521.

2202 gee section IV-A ‘Arrival of Chef Manu and Othdérsm Zumbe in Aveba, around November 2002’

2203 D2-300-T-318-pp.18-19 (FRA-pp.15-16): Q. AsidenfrcChef Manu’s visit in November 2002, was there
ever a so-called delegation sent from Zumbe t@ -A¥eba, and in particular, was there any liaisetwieen
Aveba and Zumbe? | say Zumbe, the people on MofessBles Monts Bleus, in relation to the attack on
Bogoro? [...] THE WITNESS: (Interpretation) The aes is no. PRESIDING JUDGE COTTE: (Interpretation)
No, without any comment? THE WITNESS: (InterpretajiNo. Categorically, no.

204 g5ee section Il A: ‘Review of the credibility ofd&ecution witnesses’.

2205p_280-T-162-FRA-p.17-1.3-15.
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1211.In addition, the defence accepts that Katanga qiaatied in a ‘reconnaissance in
force’ expedition to Bogoro with Blaise Koka. Gelimd&atanga stated that the purpose of
this operation was to evaluate the forces in Bogm if the opportunity arose, to take over
Bogoro?® However, the defence emphasises that Katangaadittave Aveba either to join
the meeting held at Kagaba on the eve of the Bogtiazk, or to join the battle at Bogoro on
24 February 2003.

1212.various defence witnesses, including P-#48Sharif Ndadz&*® Pitchou Iribi?®
David Adirodu?**® D-161%*"* Malivo Kagab&"* confirmed that Germain Katanga stayed in
Aveba on the day of the Bogoro attack; and thavas rather Yuda and Dark, based in
Kagaba near Bogoro, who were the main combatasponsible for the resistance efforts at
Bogoro. Bogoro was in Yuda's area of command andvhe in charge of thgarnison
mobile Combatants tended to be in charge in their owsall@reas?® People in the
immediate surroundings of Bogoro suffered most fitbie presence of the UPC force that
caused a security problem and came to Lakpa andoNdmset houses on fité! Given his
APC background and training, Yuda was well conreeatith the APC soldiers many of

whom stayed at his camp at Kagaba.

1213.The prosecution relies on P-219, P-28 and P-12$serting that Germain Katanga
fought at Bogoro. Of these three, only P-28 claimbave been presefit: P-12 testified that
Mr. Katanga admitted to him having taken part ie #ittack’?*® This is contradicted by
[REDACTED] [P-160], who testified about the samenersation stating that Mr. Katanga
told her that he did not personally particip&téThe credibility of these witnesses particularly

relating to this conversation is contestétl.

1214.P-219 claims to have been told by Mr. Katanga hevihéd spent the night before the
attack near to the UPC carttf.P-28 claims that, about two days before the Bogadtack,

2206H2.300-T-325-p.17 (FRA-pp.15-16).

207D2-148-T-279-p.18 (FRA-p.16).

2208 52.350-T-253-p.43 (FRA-p.46).

220902.228-T-250-pp.10-12 (FRA-pp.9-11).

2219052.001-T-277-p.15 (FRA-p.14); T-277-pp.70-71 (FR&2-63).

2211 DRC-D2-161-T-268-p.28 (FRA-p.25).

2212 502-P-0129-T-271-pp.29-31 (FRA-pp.26-28). Maliwestified that he saw Katanga on that day in Aveba:
D02-P-0129-T-271-p31 (FRA-p.27). See further IV-Bogoro attack of 24 February 2003'.
221392-350-T-253-p.43 (FRA-p.46); D2-228-T-250-pp. 1B{ERA-pp.9-12).

2214D2-148-T-279-pp.18-19 (FRA-p.16).

2215p_28-T-217-FRA-p.53-1.6-9, P-219-T-205-FRA-p.621-28.

2216p_12_T-201-FRA-p.30-1.22-28, and p.31-1.1-28.

2217 gection I A: ‘Review of the credibility of Prosetion witnesses’.
2218 gaction Il A: ‘Review of the credibility of Prosetion witnesses’.
2219p_219-T-205-FRA-p.62, 1.19-23.
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the troops from Aveba, including Mr. Katanga, movedagaba, as plannéd’ However, P-
219 also testified that there were a number of &rand informal meetings in Aveba,
including one on 23 February 2003 led by Mr. Katfij Mr. Katanga denies that such
meetings occurret#?® In any event, Germain Katanga cannot have beeftvaba and in
Kagaba at the same time; P-219’s evidence is theensistent with P-28’s testimony in this

regard.

1215.The defence submits that neither P-28 nor P-21% vpeesent at Kagaba for the
preparative meeting, or at Bogoro during the b&ttid-148, on the other hand, was present
at this meeting and confirms that many people fobfferent camps attended. However, he
did not see Katanga ther& P-148 confirms P-28's testimony that it was Yudaow
addressed the combatafif8 suggesting Yuda was in charge, not Katanga.

1216.The prosecution has therefore failed to establish Mr. Katanga and Mr. Ngudjolo
coordinated their essential contributions to thanpto “wipe out” Bogoro. There is no
evidence of any coordination between the two or, #etyalone essential, contribution made
by Mr. Ngudjolo. Germain Katanga’s contribution tloe legitimate plan formulated and
orchestrated by Beni was marked, but not essential.

(i)  The Prosecutor failed to establish beyond reasonabdoubt that the accused

had control over the organisation

Legal Requirements
1217.In order to demonstrate that Germain Katanga es@ucicontrol over the FRPI
combatants, the Prosecution must produce eviddrmeiisg that he was the ‘mastermind’ of
the criminal plarf?®® This requires more than inducing or soliciting ergon to commit a
crime, and involves any means of causing anothesopeto commit a crime, be it the use of
force, or the exploitation of an error, or any ethandicap on the tool's side, provided that it

is the exertion of some controlling predominancetmindirect perpetrator’s sidg!

2220p_28.T-217-FRA-p.36-1.8-10; p.43-1.18, to p.447-23; T-221-FRA-p.66-1.20, to p.67-1.15.

222 prosecution Brief, para. 539, reliance on: [P-Z1205-FRA-p.43-.19, to p.44-1.14; P-219-T-208-FRA-
p.58-1.18, to p.59-1.5; p.60-1.11-19; T-209-FRA-$-I723, to p.75-1.18].

4222 502-T-300-T-318-pp.16-17 (FRA-p.15).

22285ee section II-A: ‘Review of the credibility of ¢&ecution witnesses'.

2224 D2-148-T-279-p.18 (FRA-p.16): Do you know, was @am Katanga there? A. | did not see him on that
day.

2225p_28-T-217-FRA-p.36-1.23-25; p.40-1.13-15; p.489-23, p.49-1.27, to p.50-1.8.

2226 K Ambos ‘Article 25 Individual Criminal Respondiby’, in Triffterer (ed.) Commentary on the Rome
Statute of the International Criminal Court — Olvsels Notes Article by Article (Hart Publishers, foxd 2008

at p. 750; Ambos, Kai. ‘Article 25’ In Otto Triffter (ed) 1999.Commentary on the Rome Statute of the
International Criminal CourtBaden-Baden: Nomos Verlagsgesellschaft, p. 479.

2227 Cassese, Antonio, Paola Gaeta and John R.W.Ds Jeds). 2002The Rome Statute of the International
Criminal Court: A Commentary, Vol. Oxford University Press, p.794.
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1218.The defence submits that, in order to do justicéhtorationale behind adopting the
notion of indirect co-perpetration, the control esp must be fully complied with. In
particular, the defence requests that the Chamipéold stringent conditions on the
hierarchical relation that needs to be establisbetiveen the principal perpetrator under
article 25(3)(a) and the perpetrator(s) who disectbmmitted the crimes charged. In the
defence’s submission, which finds support in thitimgs of distinguished scholars, this needs
to be a relationship of effective control similar the relationship between a superior and
subordinate in the case of command responsibitityeu article 28 of the Statut& Indeed,
the defence submits that the common plan liabéltguld not be used to circumvent the more
stringent requirements that need to be establisghadperson is charged under command

responsibility.

1219.In order to have effective control, the indirectrgmdrator must have the material
ability to prevent the crimes or punish the perens subsequently, even if not in a strictly
legal or formal capacit§f?®° Substantial influence or persuasive ability asranfof control is

insufficient?#°

1220.The defence submits that the Prosecutor must hermuistrated beyond reasonable
doubt that Katanga exercised effective control dher physical perpetrators, and that their
actions were causally linked to the common planp@gosed to triggered by independent
events or through the individual volition of theygital perpetrators, through personal

antipathy towards the victims or desire for pers@sanomic gain.

1221.The prosecution acknowledges that “the crimes cdtathby the subordinates under
the immediate orders of one of the two Accused beagscribed to the other, since they were
perpetrated in furtherance of a common plan agbgeboth Accused?® As the Prosecutor

2228 Albin Eser: Individual Criminal Responsibility, inAntonio Cassese, Paola Gaeta and John R.W.@2sJon
(eds): The Rome Statute of the International Crahi@ourt: A Commentary, Vol. I, Oxford Universityd3s
2002, page 795. See further: Kai Ambos: Joint GrahEnterprise and Command Responsibility, 5 Jdwha
International Criminal Justice, March 2007, 15%age 180. See also : K. Ambos, Triffterer, Commgntan
the Rome Statute of the International Criminal €o{dr999), pp.479-80.

2229 prosecutor v. Brima et alAppeal Judgement, February 22, 2008, para. 25& sée:Prosecutor V.
Semanzdrial Judgement, May 15, 2003, para. 4Bgysecutor v KajelijeliJudgment and Sentence, December
1, 2003, para. 774.

2230 gee, for instanceProsecutor v. Delalic et gl.Appeal Judgment, paras 258-266; also Seesecutor V.
Kordic, Trial Judgment, February 26, 2001, para. £Bsecutor v. Brima et allrial Judgment, June 20, 2007,
para. 784; Prosecutor v. Fofana & Kondewa, Trialginent, August 2, 2007, para. 288psecutor v. Brima et
al, Appeal Judgment, February 22, 2008, para. B®&secutor v Ntagerura et alrial Judgement, February 25,
2004, para. 628; Prosecutor v. Nahimana et al, Alpjpedgment, November 28, 2007, para. §&®secutor v
Karera, Judgement and Sentence, December 7, 2007, p&bs567-568Prosecutor v Oric Trial Judgement,
June 30, 2006, para. 31Rrosecutor v Hadzihasanovic & Kubyrérial Judgement, March 15, 2006, para. 80.
2231 prosecution Brief, para. 115.
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submits’*?to prove that Katanga exerted control over thelFFRPhust be shown that he was
“vested with the authority and power to secureekecution of the orders he issug&#’and
“the capacity to hire, train, impose disciplineamd provide resources to his subordinat&s.”

Prosecution’s Position

1222.The Prosecution alleges that, before, during, after @éhe time of the attack on
Bogoro, Germain Katanga was the commander-in-ciuef President of the FRPY The
allegation is that Mr. Katanga replaced Kandro las leader of the Ngiti combatants of
Walendu-Bindi*® Then, when the combatants took the name FRPI, ngatallegedly
retained his functions as military leader of aé fRP1 combatants’ camps in Walendu-Bindi
and took the title of President of the FRP1The prosecution alleges that Germain Katanga
was nominated as the commander-in-chief and Prasmfethe FRPI because he had been
trained in Mobutu's army in 1996; was educated; Badwn courage and wisdom; was

respected by his fellow combatants and had altjtfadities of a leader®

1223.The prosecution also maintains that Germain Katdvagh effective control over all

the Ngiti combatants in the various camps in WaleBahdi.?***

Defence Position
1224.The defence submits that, contrary to the prosewistiposition, on 24 February 2003,

Katanga had a position of neitheda jurenor ade factocommand.

1225.The defence submits that the prosecution’s allegdti respect to Katanga’s position
ignores the reality on the ground on 24 Februa@32@t is submitted that, at the time of the
Bogoro attack, Katanga had no position of leadprghitside Aveba. He was one of the
commanders in Aveba, but had no control — let akfifective control — over people outside
Aveba. Everyone was a leader in his own fi&fEven in Aveba, there were different camps.

Katanga had no control over Garimbaya and his nased at the camp near the airgétt.

2232 prosecution Brief, para. 116.

223K atanga and Ngudjoldecision on the confirmation of charggmra. 514.

2234 Katanga and NgudjoloDecision on the confirmation of charggsaras. 497-498, 500-510, 513: for the
jurisprudence cited in support of this concept, freexample Pre-Trial Chamber llIProsecutor v. Bemba
ICC-01/05-01/08-14-tENG, para. 78; See also Roxi, Straftaten im Rahmen organisatorischer
Machtapparatg Goltdammer’'s Archiv fir Strafrech€1963), pp. 193-207; Ambos, KLa parte general del
derecho penal internacionaWiontevideo, Temis, 2005, p.240.

2235 prosecution Brief, para. 177.

2236 prosecution Brief, para. 132.

2237 prosecution Brief, para.194.

2238 prosecution Brief, para. 182-183.

2239 prosecution Brief, para. 188.

2240 D2.350-T-253-p.41 (FRA-p.43-44); D2-129-T-271-@33, 64 (FRA-p.29, 58); D2-228-T-250-pp.12-13
(FRA-pp.11-12).

2241 D2.300-T-317-p.35 (FRA-p.31); D2-300-T-322-p.29-21 (FRA-p.2-1.24-27); see also D2-300-T-324-p.81
(FRA-p.74).
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Katanga only had limited control over 60 men atl&t®/Atelemb&®** However, at the time
of the Bogoro attack, he had started to gain lichitentrol over the combatants at the BCA
under Mbady?*® but he had still no control over Garimb&ya,Yuda?*> Mutombo?**

Move " Cobra?** etc, and in no way exercised effective controlrdliem.
De jureposition

1226.The defence does not deny that Katanga underwaittitg as agarde civil in
Mobutu’s army in 1996 and that his uncle was innfiktary.**° Katanga’'s courage, wisdom,
and education is accepted. These are preciselyetsons that Bayonga appointed Katanga
President of the Ngiti fighters, despite his youage**° However, contrary to the
prosecution’s assertion that this occurred shatflgr Kandro’s death, this was after Bogoro,
on 3 March 2003. Earlier would have been imposdilie to the internal conflicts and chaos
among the autonomous groups of combatants follovidagdro’s death, and continuing

thereafter for several montfs:

1227.1n alleging that Germain Katanga was the nomindteder of the Ngiti combatants
following Kandro’s death, the prosecution esselytialies on discredited witnesses only (P-
28, P-219, P-250, P-279) whose lack of credibiitdiscussed elsewhef&. None of them, it

is submitted, was in fact in the militia. Their anfation is based on hearsay. Katanga
himself?53 corroborated by D-148>*testified that he was appointed as Presidentefiti

combatants after Bogoro.

1228.The prosecution claims that the defence witnessa®horate the prosecution rather
than the defence theory on Mr. Katanga’s alleged feadership at the time of the Bogoro
attack, and to the extent they depart from the gumatson’s position, the prosecution states

that they are protecting Mr. Katanff&. The prosecution observes that their testimoniterdi

2242 92.300-T-324-pp.78-80 (FRA-pp.71-73).

224392-300-T-317-pp.32-33 (FRA-pp.28-29)

2244 D2-300-T-317-p.35 (FRA-p.31); D2-300-T-322-p.29-21 (FRA-p.2-1.24-27); see also D2-300-T-324-p.81
(FRA-p.74) where Katanga said that Garimbaya waspamy commander.

2245 D2-300-T-317-pp.35-36 (FRA-pp.31-32); D2-350-T-2581-1.2-9 (FRA-p.43.1.25-p.44.1.4); D2-228-T-
250-pp.12-13 (FRA-pp.11-12).

224652.300-T-317-p.36 (FRA-p.32).

2241 D2-300-T-317-p.36 (FRA-p.32); D2-129-T-271-p.8REP.75).

228 52-300-T-317-p.37 (FRA-pp.32-33); D2-350-T-253pIR-9 (FRA-p.43.1.25-p.44.1.4).

2249 prosecution Brief, reliance on Katanga's testimgraras.180-181 [D2-300-T-314-FRA-p.30, lines 8-14,
320-p.48-1.2-15] as well as P-12’s testimony: [RT:297-FRA-p.15-1.19-28, p.16-1.19-23].

2250 p_219-T-205-FRA-p.7-1.27-28, and p.8-.1-10; PR@17-FRA-p.13-1.8-17; D02-148-T-280-FRA-p.10-
.10-28, p.11-1.1-11; P-12-T-195-FRA-p.17-1.4-16.

2581 5ee section IV-A ‘Self defence and ‘combattantisme

2252 gaction 1I-A: ‘Review of the credibility of Prosation witnesses’.

2253D2-300-T-319-p.17 (FRA-pp.18-19).

2254D2-148-T-269-FRA-p.15-1.4-9.

2255 prosecution Brief, para. 192-193.
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from each other. This is because so much was hagpém such a short time. Everyone
remembers the events differently, which is a cledrcator that the defence did not try to

manipulate the witnesses or their narratives.

1229.These are events that took place nearly ten ygarshemory fades particularly when

it comes to dates. It is not disputed that, at spoiat, Katanga became the president of the
FRPI: the question is when. None of the defencaesges contradict the defence position. At
best, it can be inferred that people were generabigfused about who was leading the
combatants, if anyone, and in which area, and Gernkatanga’'s and other known
combatants’ positions. People in Aveba naturally $&atanga as important because of his
relations with Beni. However, being a point of awitfor Beni does not translate intae
jure or de factoposition vis-a-vis fellow combatants in or outsileeba, or that he exercised
the requisite effective control.

1230.Even after Kasaki nominated him as President ofNg#i combatants on 3 March
2003, it took significantly longer for Germain Katm to be respected as such by other
combatants, particularly outside Avetid.His ‘de juré position therefore did not give him
effective control until much later. Katanga startedise the term ‘President’ for the first time
in mid 2003 after thele factoseparation of the FNI and FRPI. This became aiffionly in
February 2004, when the FRPI officially announdsdseparation from the FNI and Germain

Katanga was its Presideft.

1231.The FRPI structure, which was set up in Beni, wamething different from Kakado'’s
nomination. The FRPI structure was rather a pdratleicture to the way of being of the
combatants on the ground. The FRPI did not appaiftresident. The main person was
Doctor Adirodu within the FRPI who was its self-pl@imed spokesperson. First Ndjabu and
then Sambidu became the coordinator of the FRRdréllwas a committee present at Beni
among whom Pichou Iribi who came to testify. Howeweobody within the FRPI held
supreme authorit§f>® Germain Katanga played no role in its establishnmem did he have
any function in the FRPI. Mr. Katanga’s hame doesappear in the FRPI manifest and he

did not sign it***

Leadership

2256 D2.228-T-252-pp.62-63 (FRA-pp.69-70).

2257 g5ee section IV-C ‘FRPI/FNI Joint Etat-Major’.
2258 2.228-T-250-p.57 (FRA-pp.52-53).

229 5ee section IV-A ‘Creation of the FRPI'.
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1232.The prosecution essentially relies on the testimoini?28 and P219 to establish that
he was in charge of all the Ngiti combatants attitme of the Bogoro attack®® The defence
has demonstrated how these withesses are not leredilbeliable. It attempts to corroborate
this unreliable evidence with a range of letterg;luding EVD-OTP-00238; EVD-OTP-
00278; EVD-OTP-00236; EVD-OTP-00237; EVD-D03-00Gtl EVD-OTP-00239.

1233.The defence evidence principally through Katang®-2R8 and D2-350 has
demonstrated a plausible explanation on the lehgeos Katanga (elaborated in the context),
an explanation which is to be preferred to the &ited version of P-28 and P-219. This
evidence may be summarized as follows: Katangaahaddership position within Aveba on
the eve of the Bogoro attack. In September 2002itliteng of the various militias was still a
developing process with contesting egos, includiginfamous Cobra and Kisoro. The FRPI
was an organization put forward by Adirodu butatseptance as the recognized umbrella
was itself a developing story. It is on the 3 Magfl03 at Tchey that Katanga is hominated
president of the combatants. Katanga officiallylaiess himself president of the FRPI on 8th
February 2004. In the interim, there are other Wgraents related to the collaboration with

the Lendu as well as increased recognition of Kgdaas head of the FRPI.

Documents pre-Bogoro

1234.For a document to make it clear that there is herteasonable conclusion than that
Katanga was in charge of all the militia in Waler®indi at the time of the Bogoro attack, it
must logically pre-date the attack. The prosecutmty relies on two letters pre-dating
Bogoro for this contention, neither of which acld@svthat objective and both of which

contradict each other if we are to believe thay tleger to the same individual.

EVD-OTP-00238

1235.EVD-OTP-00238 is a letter fromRév. PasteurMatata—Alude, described as
Evangéliste Sectionnairef the Administratif department of the Evangilipat Section for
Kagaba. This letter is addressed to Son Excelléda®nel Katanga-Nduru Germain at
AVEBA-MUKUBWA. It is dated the ' January 2003 and is providing information about an
evangelization campaign due to take place betweed% February and 1 March 2003.

1236.No person who has come before the Chamber knowsetiér such that he or she is

able to authenticate it, explain its contents asdaontext.

2260 prosecution brief, paras 188-216.
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1237.The prosecution relies on the manner of addressfit$t and third paragraphs of this
letter, to establish that Katanga was in the suprauathority over all the Ngiti combatants and
commanders in Walendu Bindi before the Bogoro kit&t

1238.The fact that he is referred to as colonel is meitiere nor there in establishing his

overall authority in Walendu Bindi since it reféosa rank and not a position.

1239.The fact that Katanga is described as colonel KgtanNduru Germain at AVEBA —
MUKUBWA, and not as for example President of thenbatants at Walendu Bindi is
significant, because if he was widely viewed ashsand the writer of the letter viewed him
in that way, he would not fail to describe him aslg especially since he has described others

who were copied the letter as president.

1240.This is in fact supported by the references to ‘speellence’ and ‘a votre supériorité

ci-grande’ which indicate, not so much that Katangs the supreme authority as claimed by
the prosecution, but rather that the author wamtedccord the receiver of the letter the
highest expressions of respect. He is not descrdsedreat superior as recorded in the

prosecution brief.

1241.The third paragraph, relied on by the prosecutioestablish that Katanga is in charge
of Walendu Bindi, is badly expressed and as a resabiguous. It is also plainly not written
with great care containing six very blatant typginaal errors. It is submitted that it is a
reasonably possible interpretation of this pardgréqat the word ‘gestion’ or management
does not mean management of Walendu Bindi but &ifipd by specific reference to the

areas around the Kagaba section (written as ‘Sgwtiet precisement sur le terrain de’.

1242.Secondly, it is a reasonably possible interprematioat ‘sur le terrain de’ means

‘within’ that specified area, as opposed to ‘over whole of’ that area’.

1243.Thirdly, it is possible to understand from this ggnaph that the writer is addressing
Katanga as one of those having a degree of redplitysiwhatever that is, within the
specified territory (sur terrain de groupement de$ and not necessarily the one with sole

responsibility.

1244 Finally, one notes that the writer has chosen tothe expression ‘la gestion pour le
moment vous revient’. This seems a deliberate ehofovords and a deliberate refrain from
using a definite expression like ‘sous votre resatilité’. In French this suggests that the

writer may be according a right to Katanga thantight not actually possess rather than an

2281 prosecution brief, para 219.

No. ICC-01/04-01/07 336/359 29 June 2012



|CC-01/04-01/07-3266-Corr2-Red 02-07-2012 337/359 CB T

actual position. In other words if it was the calsat at that particular moment it was not
entirely clear who was in charge, the use of thgression ‘pour le moment vous revient’
might suggest that in the writer's mind either Benot sure of Katanga’'s exact authority or
that Katanga should be the one who has authoribysiopinion, even if this does not for the

time being represent the reality.

EVD-OTP-00278

1245.This is a letter, dated 9 February 2003, from @fargé du Front(referring to
Kasaki)?*** addressed tdonsieur le Président du mouvement, a Aveba Mkulbasically
informing the latter of a decision that militarycghd not carry armed on the day of the cattle
market on 14 February 2003. The presumed authargbdead, the letter amounts to

documentary hearsay from a deceased person.

1246.The prosecution submits that the letter showsKla#nga was at the head of the Ngiti
movement and that Kasaki is answerable to Katabhgabmits that ‘president’ must refer to

Katanga in the light of the testimonial evidencel éime other documents referring to EVD-
OTP-00238, the evangelization letter referred tovab The testimonial evidence cited is that
of 219%°

1247.However, as the defence has submitted at the hiegimf this brief in its section on

the evaluation of evidence, one unreliable or ictasive piece of evidence cannot
corroborate another. P-219 was unreliable. In amgnie that evidence does not corroborate
the letter because P-219 was not shown the lettdrthe testimony referred to by the
prosecution did not confirm that Katanga had ttle tPresident du Mouvement before the
Bogoro attack’. The assertion of the witness, imbmed with the counsel leading question,
was that he carried the title ‘President du FR®1hich is different. If anything the two

pieces of evidence contradict each other if onetoisunderstand that ‘President du

Mouvement’, with a capital M, is Katanga.

1248.With respect to the other evangelization letterCE®TP-00238, another title is used
for Germain Katanga: ‘Son Excellence Colonel Katahgluru Germain a Aveba Mukubwa'.
As submitted in relation to that letter, if he h#we title ‘President du Mouvement’' the
question arises why it was not used from a persshimg to show such a degree of respect.
So again the two items of evidence do not corrdboeach other but if anything contradict
each other.

22622.300-T-323-FRA-p.56-1.1-2.
2263 prosecution brief, paras 220-221.
2264p_219-T-205-FRA-p.12-1.5-10.
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1249.The plausible explanation for the title ‘PresiddntMouvement’ is that this may refer
to Kakado since the line of power is Kakado, thelow him Kasak?***The prosecution has
produced no evidence to refute that Kakado carthad title. It is also a reasonable
explanation. First of all there was evidence thak&do was the spiritual leader for the whole
of Walendu Bindi (explaining those copied into teter). There was also evidence that he
was all powerfuf?®® Furthermore, the letter does not request him taddethat the military
should not carry arms on that day, but rather m®him of that decision already made and
requests him to do what he can to ensure thatriegpected. This suggests that it was the
person writing the letter who had the authorityrtake decisions on military matters and the

person receiving it who had a political authority.

1250.The expressionPrésident du Mouvemenalso reflects the idea that there were a
number of lines of authority within the militia wdli had not been properly structured,
including Adirodu’s developing FRPI, Cobra’s groufatanga’s group at Aveba, Kisoro’s

group and so forth, but in the absence of a cledefined structure and in the vacuum of the
death of Kandro who had been the military leadeo Wwad brought many of the Ngiti under
one roof and was feared, Kasaki was the one withogity in military matters until the

leadership was sorted out and Kakado had over#iioaty as the old respected spiritual

leader.

1251.This being a reasonably possible explanation, nobrisistent with the facts, it is
impossible to be sure that in this letter the une@drPresident du Mouvement’ refers to

Katanga, and not to Kakado. The prosecution hésdféd prove otherwise.

Documents post-Bogoro
EVD-OTP-00239

1252.This is a letter from Colonel Cobra Matata to ‘MrRrésident du FRPI a Bolo’, dated
the 3rd March 2003 and declaring that he has poteffect a gold exploration project and
that the ‘encadreurs’ under the control of theietbould benefit from taxes on the buying of

the gold on the market.

1253.The prosecution argues that this letter provesKlaéanga had a position of authority
prior to the 3 March 2003 and that he was stillhefthe FRPI at that daté’

1254.This letter has not been authenticated by any pendw was familiar with it so one

only can speculate as to the motive of Cobra intingithe letter and in addressirg

2265H2-300-T-324-p.88 (FRA-p.80).
2266 H2.300-T-324-p.88 (FRA-p.80).
2267 prosecution brief, para 222.
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Président du FRPIAIthough not proved, the letter could be genuanel if so would show
that on the 8 March 2003, Cobra was describing Katanga as Rmesiof the FRPI at Bolo
and himself a€hef D’Etat Major Suprémef the Cabinet du Colonel of the FRPI. It does not
prove beyond a reasonable doubt that prior to tteekaon Bogoro, this is the status that
Katanga would have had or that Cobra would havegrized him as having it. Indeed, even
on the 3rd March it only proves that Cobra wasrrafg to Katanga as President of the FRPI

and not that this description was accurate.

1255.To understand the importance of this letter itésassary to consider it in the context
of the evidence as to what occurred on the 3rd M&@03, the date of the letter, and the

evidence of how Cobra considered himself prioh®24 February 2004.

1256.EVD-D02-00243 is another letter from Cobra obtaimgdthe prosecution from the

same location in Medhu and disclosed to the defeflois letter is dated 17 February 2003,
so very shortly before the Bogoro attack of 24tibrEary. In that letter Cobra does not
describe his office in the letterhead as FRPI —i@lde Colonel, but rather as Movement de
Liberation Lendu, Committee de Securite. So headt recognizing himself as part of the
FRPI prior to Bogoro. There is therefore no reagoibelieve that he recognized Germain
Katanga as such before 24 February 2004.

1257.What does appear to be identical is the symbolhef @obra in the stamp on the
bottom right hand side which is possibly the sataenp. If so, both stamps will stat€hef
D’Etat Major Supréme This means that Cobra accorded himself thig titefore the 24th
February. Katanga gave evidence in response tqutlgee president that this title made no
sense because in military parlance there was adtéift major as head of an army and then
you would have the supreme commander who wouldthé@tesident of the country. One can
deduce from the strange formulation of Cobra tharpo the 24 February he considered
himself as Supreme. He has then kept this title tardstamp on the 3rd March. It is more
likely that he kept this title despite demotiorhis mind than that he created it at a time when

he knew and respected that there was someone hbove

1258.0n the 3 March Katanga gave evidence that Kakadochied a meeting at Tchey,
where Cobra was present, in which he had nomin#étathnga as ‘President of the
combatants’. Looked at in this context the lettauld be Cobra flexing his muscles and trying
to show his importance by talking about the gold.tise reference to president is a result of
what Kakado had said. Katanga described how Kakadcsaid that Cobra would be the only

colonel since he killed anyone else who took tlid.tThis is perhaps reflected in the
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letterhead of the 3rd March letter where he dessribis office with the strange name of

Cabinet de Colonel. After all colonel is a rank agiosition.

1259.The FRPI existed on paper and some chose to da@gictonym while others did not.
Cobra chose at that moment to adopt it and perlmepss mind he preferregrésident du
FRPI to president of the combatants, because the lati@red authority over all the NGITI
combatants, while the former was an organizatiahkaing disgruntled that he was not at the

top, he perhaps could not bring himself to recogiiatanga as head of the combatants.

1260.The letter is therefore subject to a possible @dtive explanation and does not prove
Katanga position or authority over all the comb#gasf Walendu Bindi on 24 February, 10

days earlier.

EVD-D03-00044

1261.The prosecution argues that Katanga’s signing ef ghace accord on 22 March
demonstrates his power at the time of the allegethte shows that his position as supreme
authority within the FRPI is recognized by all pest**® Katanga gave evidence that he was
taken to sign after a meeting with General Kali Kaya. The document demonstrates that he
was given a sufficient degree of recognition at tirae to be able to sign on behalf of the
Ngiti community, as were Alezo and Iribi. It doestrshow anything about February 2003.
The FRPI was a developing notion. He officially &ee president on 8 February 2004. The

accord does not describe him as president of tHd.FR

EVD-OTP-00236 and EVD-OTP-00237

1262.The prosecution argues that it can be deduced frmse letters that ‘President du
Mouvement’ in the Evangelization letter: EVD-OTP20@ refers to Katang&’® This does

not follow since none of them use that expresslonfact, the fact that they all use the
expression President suggests that the other estpmes/as not commonly employed with

respect to Katanga, if it ever was.

1263.1f it were the case that the FRPI was a fully duted organization on 24 Febuary
2003, with Germain as President, having authontgr all the militia in Walendu Bindi one
would expected a range of letters with Katangajsature and describing as such, pre-dating
the 24 February. The fact that the prosecutiorbeas unable to unearth a single document of
this nature and has had to resort to inferencespadulation regarding two letters dated prior

to the 24 February surely, rather than supportiegorosecution case, has demonstrated that it

2268 prosecution brief, para 223.
2289 prosecution brief, para 224-225.
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cannot convince this Chamber beyond a reasonahlbtddf Katanga’'s overall leadership

prior to the attack in question.

De factoposition

1264.The defence submits that, irrespective of Germaatakga’'s de jure’ status, the

prosecution failed to establish beyond reasonabliidthat he had any effective control over
anyone other than the 60 men from Atelemba. Evemisf authority extended to all

combatants in Aveba, this would still not give hamy position of authority over, for instance,
the ‘garnison based in Kagaba. As already explained, the coamatacted in an autonomous
fashion and did not easily lend themselves to atzpyrders, let alone from a 24-year-old
who was relatively new in the area. Katanga hagower to punish or discipline anyone; nor
did he control their movement. It has already bebserved that a position of influence is

insufficient to establish that someone has effectiontrol over the alleged perpetrators.

1265. Apart from the testimonies of P-28 and P-219, tlieneo evidence that Katanga had
any power to punish or discipline any of the coraht at the time of Bogoro. The system of
punishment and discipline in the Ngiti camps refdrto by the prosecution was not yet fully
operational at the time of the Bogoro attack. Naswhe civil and military power in

Walendu-Bindi yet in the hands of the combatantKatanga. The civilian matters remained
under the responsibility of Kasaki. If Manu and exth from Zumbe visited Aveba, it was
because they were told that combatants and notablAseba were planning a mission to

Ber" 2270

1266.His de facto control over combatants instead grew graduallye THONUC and
human rights reports in evidence relating to evesusn late in 2003 demonstrate how
difficult it was for any leader among the combasatat havede factocontrol over anyone —
and much less effective contrfél: This was even more complicated at the beginnirgpof,
when the combatants were even more autonomoudatarin that year. It is worthy to note
that, as Germain Katanga’s authority grew, theasibm and internal conflicts between the

combatants as well as harassments of the localgtigns gradually decreasé&®. The reason

220 5ee section IV-A ‘Arrival of Chef Manu and Othdrsm Zumbe in Aveba, around November 2002

2211 gee, for instance, EVD-D02-00235; and EVD-D02-(823

2272 £vD-D02-00235 (UN Monuc Report, 02.03.04 statext the security situation has improved in the regio
as Germain Katanga has been promoted PresidenheofFRPI and has reportedly solved the issue of
“uncontrolled commanders” in the area.
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that Aveba was chosen as the location to set ugléhgobilisation programs was precisely

because the situation there was calm and Katangaemeone who was really respectéd.

1267.The defence accepts that Katanga led the combataisni; met with senior leaders
in Beni; and played a role in the distribution ofapons and ammunition, under Koka’'s
supervision. The defence submits that the weap@ne not stored at Katanga'’s residence but
rather, at BCA camp. After Koka’s arrival, they westored at Koka’s residence. This makes
little difference, however, in terms of Germain &aga’s position, other than in assisting in
distributing the weapons from Beni. In no way doeslemonstrate Katanga'de facto
authority over any of the combatants other thars¢h60 from Atelemba, subject to the
observations made above. It certainly does not esigtpat he “enjoyed supreme authority
within the FRPI”, as otherwise suggested by thegcatior??” This is not the only inference
that can be drawn from the evidence. In accordanttethe principle oin dubio pro regthe

finding of guilt must be the only possible inferend not the benefit goes to the defendafit.

1268.The defence denies that there was a meeting widis@lKoka and several FRPI
commanders at Katanga’s residence prior to thelatia Bogoro. This assertion is based on
P-28’s unreliable evidence. The defence also doesctept that there was another meeting
with a Zumbe delegation in January 2003. It is agailely based on unreliable evidence.
However, even if the Chamber accepts all thesgatdilens, this does not at all demonstrate
that Germain Katanga exercised effective contrerdlkie combatants on the ground. The fact
that the notables or APC officers respected hirsaw him as someone with authority does
not suggest that the combatants accepted his awytFéy

1269.The prosecution submits that Katanga invented #ven t‘coordinator’ to secure
himself an acquittat’”” The defence notes that nobody else has specffietirred to him as
‘coordinator’. This is not surprising because ‘atioator’ was not Katanga'’s official title, but

rather, reflected his function.

223 p_267-T-165-p.68 (FRA-p.64) (McDonald: “What whe degree of respect addressed to Germain Katanga?
A. In the community he really was respected, andwlen we went to see him, we didn't call him “Garm
Katanga”, we called him President.”)

227 prosecution Brief, para. 197.

2275 prosecutor v. Limaj|T-03-66-T, Trial Judgment, 30 November 2005, gibaProsecutor v. Brima et al.,
SCSL-04-16-T, Trial Judgment, 20 June 2007, paras® 101;Prosecutor v.Celibici)T-96-21-A, Appeals
Judgement, 20 February 2001, para. £458secutor v. Bfanin, IT-99-36-T, Trial Judgment, 1 September 2004,
para. 35;Prosecutor v. Krnojelag IT-97-25-T, Trial Judgment, 15 March 2002, pa8d, Prosecutor v.
Blagojeve, IT-02-60-T,Trial Judgment, 17 January 2005, padg Prosecutor v.Naletilic and MartinovidT-
98-34-T, Trial Judgment, 31 March 2003, footnot®@1Prosecutor v. Haradinaj et allT-04-84-T, Trial
Judgment, 3 April 2008, para. 421.

2278 As was also highlighted by Pichou: D2-228-T-25032p13 (FRA-pp.11-12); D2-228-T-252-62-63 (FRA-
pp.69-70).

2" prosecution Brief, para. 592.
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1270.The Prosecution claims that Germain Katanga’'s jeosibf authority is further
demonstrated by the fact that it was Kiza, Ngudj@od himself who were to form the
General Staff of the FNI-FRPI when a coalition betw the FNI and FRPI was created in
April 2003. Katanga represented the South; Ngudpho Kiza the North. The fact that
Germain Katanga was the representative of the Sauitter indicates that “it was because he
was the military leader of the FRPI in Walendu-Biatthe time and had authority and power
of command over his subordinates; it was recogmitd his pre-existing authority by the
other military leaders and the community”, accogdiio the prosecutiofi’”® The defence
disputes this. It has already indicated that Katawgs nominated as the chief of the Ngiti
combatants in March 2003. It is then not surprigimgt he was the person representing the

South, particularly because Katanga was Bayondwge.

1271.The prosecution’s reading of the facts goes beythral evidence. The defence
emphasises that it is not sufficient for the prosen to produce a more credible story than
the defence. It must be the only reasonable coioclifsom the fact$?” The testimony of P-
28 and P-219, heavily relied on by the prosecutibdemonstrate Katanga'’s leadership role,
mix up details of what occurred at a later stageidg is of significant importance in the
present case. Many events happened in the couseabhtively short time. If indeed Yuda
established his camp in December 2002, this waedsld a very short time for Mr. Katanga
not only to become the chief of all combatatiésjure but alsode facto Realistically, it is
absurd to think that a young, 24 year old man, glew up elsewhere, would so quickly be
respected by all combatants, including those wheeweuch older, more experienced, and

who had strong links with the APC as a result efrtiraining?**

1272.Among the combatants, particularly tigarnison stood out for its strength. It is
unlikely that Yuda, who had been a close ally tom#f@ and who was significantly older than
Germain Katanga, would tolerate Katanga being hisfc Even if true that Yuda was no
longer considered as an APC soldier, he had beamett as such and was well-connected
among the APC. As previously stated, many APC soddivere present in the Kagaba camp.
The main reason for Aveba to have some significdocéhe APC was that it was relatively

calm there and it had an airstrip where planes dcdamd?*®* However, to suggest that

228 prosecution Brief, para. 199.

229 prosecutor v. AkayesiGTR-96-4-T, Trial Judgment, 2 September 1998, pat8;Prosecutor v. LimajlT-
03-66-T, Trial Judgment, 30 November 2005, paraP¥Bsecutor v. Celibici|T-96-21-A, Appeals Judgement,
20 February 2001, para. 4538rosecutor v. KrnojelaclT-97-25-T, Trial Judgment, 15 March 2002, p&3,
Prosecutor v. Blagojewj IT-02-60-T, Trial Judgment, 17 January 2005apad.

2280 according to Pichou, this was complicated sincéaldga was considered a stranger as he was nofirborn
Aveba : D2-228-T-250-p.12 (FRA-p.11); D2-228-T-262{FRA-p.69).

2281 p_28-T-217-FRA-p.33-1.1-22; T-219-T-205-FRA-p.424-23; D2-300-T-324-FRA-p.71-pp.2-3.
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Katanga was the chief over all autonomous groupswdiere simply does not correspond
with the reality on the ground in February 2003eTdroposition is all the more absurd, in
light of the predominance of the role played by R@&D-K/ML, APC and EMOI.

1273.1t is clear from any public sighting of Germain Kaga that he was not very talkative
ever and he did not speak out like some otherfydimgy Dark. He was rather withdrawn and
did not act like a leader at all. It was reporteatt when Germain Katanga replaced the Chief
of Staff as FNI/FRPI representative at the SpeC@IGA meeting in Kinshasa (16 and 17
August 2003), Katanga did not intervene during dhecussions and was “usually in the
shadow of the others® This is confirmed by Manu who was even irritateztduse Mr.
Katanga was so silent and would not say a word:Wideld say a word here or there and then
he would fall silent and that is why | began to igetated with him at one point, he would say
nothing. | would speak then he would say nothing. wWbuld then say a single word. He
would fall silent again. He would give out anothesrd and then he would fall silent. That's
how he would speak and that's why | was gettingoged but it was difficult for me also to

get annoyed. Everybody was making noise but heespeky calmly and very slowly”®

1274.1t is also worthy to note that the UPC soldiers hader heard of Germain Katanga at
the time of the Bogoro attack. D-176 testified thatstarted hearing about Germain Katanga
for the first time in May 2003, during the pacifica programme in Buni&®** Most witnesses
from Bogoro had never heard of Germain Katangaclamed for the first time that they
heard of him or saw him in the courtroéft.The MONUC reports of 2002 and 2003 also
rarely refer to Germain Katan&& Thus, in general, he was not well-known at althe

period of the Bogoro attack.

1275.1t is submitted that the real authority at the timas with the féticheurs. This was
confirmed by Katanga and Pichou Mbodina, who ba#ttesl that it was the féticheurs who
had the supreme authority, decided about time aethad of what had to be dof&. The
attack itself was directed by the AP,

2282 E\D-D02-00237, para. 10.

2283 503-P-0088-T-304-p.72 (FRA-p.64-1.14-21).

2284D2-176-T-256-pp.22- 24 (FRA-pp.19-21).

2285 Eor instance, P-166, and P-233 did not ever tef@ermain Katanga. P-159 and P-161 mentioned Germa
Katanga for the first time in the courtroom.

2286 EVD-OTP-00216 (Daily Sitrep from 191800 to 2018@@m Sector 6, Bunia, to HQ Monuc, Kinshasa),
0129-0267; EVD-OTP-00206.MONUC Report Events inrilte002-2003; EVD-OTP-00213 (UN Security

Council Resolution 1484 (2003)); EVD-OTP-00209 (UWNResolution 1468 (2003) on the situation in DRC;
EVD-OTP-00210 (UN Security Council Resolution 142803).

2287 D2-228-T-250-p.56-57 (FRA-pp.52-53); D2-228-T-25258-59 (FRA-pp.64-66); D2-300-T-316-p.44-
.15-18 (FRA-p.39-1.15-17).

2288 5ee section IV-A ‘EMOI plan of attack and prepanafor the attack at Kagaba’'.
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1276.Accordingly, the defence submits that the prosecufailed to establish that Mr.
Katanga hadle factoor de jurecontrol over the Ngiti combatants at Bogoro.

Katanga’s Absence from the Battlefield

1277.The defence accepts that it is not necessary forkidtanga to have been at Bogoro
during the attack for liability, if any, to incuHe can be held liable as long as it can be
established that he controlled or mastermindeatdimemission of the crimes charged because

he decided « whether and, if so, how the offendkebgicommitted »2%°

1278.However, it is of course much easier to have kndgée of any crimes being
committed by subordinates and to exercise contret them if the accused is actually present

at the crime scene.

1279.In the circumstances of this particular case, Gaernkatanga’'s absence from the
crime scene, which has been addressed in the d¢m#etior??* further diminishes his role
because of the extremely unstructured manner irclwthie attack was carried out. Pichou
Iribi testified that “the Bogoro attack was not mad out in a conventional manner such as
happens in wars; that is, planning the time ofciitassault weapons, and so on. People
simply met up as they do when they go to a feast, Bogoro was attacked by forces from
several places. Some people heard gunshots andcémeg along?** He stated that many
uninvited people participated in the Bogoro attackl that it was difficult to identify where

people came frorf??

1280.In addition to this style of fighting being of suahchaotic nature, the perpetrators of
the alleged crimes have not been identified. Itcéasnpletely unknown whether any of

Germain Katanga’'s alleged subordinates (at besigball Ngiti combatants) have been

implicated in committing any of the crimes chargédsuch a situation, it is unrealistic to

expect Katanga to punish the alleged perpetratoes) if he had the ability to do so, which he
did not.

1281.From the evidence, it is apparent that there weapynassailants. Witnesses P-233,
P-287**and P-166* have identified Bira attackers. APC soldiers ameheUgandan soldiers

22891 ybanga Judgement, para. 920; ICC-01/04-01/06tB0B-para. 330.

2290 g5ee section IV-A ‘Katanga’s decision to remaimireba’.

291n2.228-T-250-p.11 (FRA-p.10-1.14-19).

229292.228-T-250-pp.10-11 (FRA-p.10).

2293p_233-T-83-p.59 (FRA-pp.72-73); P-233-T-88-pp. B(ERA-pp.27-28); P-233-T-88-p.27 (FRA-pp.33-34).
2294p_287-T-130-p.61 (FRA-p.63).

229°p_166-T-226-p.33 (FRA-pp.29-30).
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have been identified as having been part of thackdrs??*® Witness P-166 refers to the
involvement of FAC, NALU, DIPI, EDIEF (Ugandan rélgroups based in Rwenzoffj! In
addition, it appears that many civilians followeket combatants for the purpose of

pillaging 7

1282.The Defence agrees with the prosecution that it hats been established that
Ugandans (UPDF or Ugandan rebel groups) were dira@ctolved in the Bogoro attack.
However, the fact that so many witnesses identifigdndans and other non-Lendu or Ngiti
combatants as part of the attackers demonstrateslificcult it is to establish with any level
of certainty beyond reasonable doubt whether tlazities were committed by anyone under

Mr. Katanga’s or Mr. Ngudjolo’s effective control.

1283.Indeed, witness P-323 acknowledged the difficulire&lentifying to which group, if
any, the attackers belonged: “When there was gieifig [...] there's disorder. Even our own
military uniform, | saw Lendu wearing them. The denwere even wearing the military
uniform of the Ugandans. It's difficult to know. Was the same thing also with the Nagiti.
They wore different types of military uniform. Someere even in civilian clothing. It's

difficult to answer this questiorf?**

1284.At the ICTY, the failure to identify any culpablai®rdinate, whether by name,
membership of a unit or a group under the accussatismand resulted in a reversal of the
conviction of Oric for command responsibilii*® The defence requests that this Chamber
follows the ICTY example. A finding of guilt canndie based on the assumption that the
crimes charged were committed by people under MataKga's and/or Mr. Ngudjolo’s
control. This is particularly so because the AP@Giclv led the attack, is a professional army.

Katanga could therefore have a legitimate expeaxtatiat civilians would not be target&gt.

1285.1t is submitted that, even if the Chamber findst thMx. Katanga was present at
Bogoro, he can still not be held liable for thevs allegedly committed as he had no control
— and indeed, no effective control — over the @tegerpetrators.

(iv)  The Prosecution failed to establish that the orgasation consisted of an
organized and hierarchical apparatus of power

2296p_161-T-113-pp.33-35; P-161-T-114-pp.25-27 (FRA2pp27).

22997p_166-T-226-pp.65-67 (FRA-pp.59-62); EVD-OTP-002BEDACTED].

2298 gee section V2-C ‘Pillage; Lack of effective cdriig Germain Katanga over the crime’.
229p_323.T-117-p.32 (FRA-p.30-1.20-24).

2300prosecutor v. OricAppeal Judgment, July 3, 2008, paras. 35 & 48.

2301 The prosecution made that same argument to sutigeshe attack on Bogoro “did not bear the hatkrat
a professional army, but instead pointed to arcltaotivated by revenge, with the objective of étiating all
the inhabitants of a village. The attack did nogéh only the UPC soldiers, but also civilians, vesmchildren
and the elderly, as well as their property” (Prosien Brief, para. 601).
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1286.The Pre-Trial Chamber has found that, for an ogitn to qualify as an organized
and hierarchical apparatus of power, it must bearstnated that it has a defined leadership
structure, and a culture of compliance/obediencé shat if one person fails to implement an
order, that person will be automatically replacgdamother who wilf*** It must also be
demonstrated that there was a method of ensuringpléance through the structures of the
organization; that is to say, through disciplinangasures, installing compliance through

military training/indoctrination, providing signdant financial incentives or disincentivés.

1287.The prosecution accepts this interpretation ananésithat it has been complied with.
The prosecution submits that, “at the time of tttack on Bogoro, the FRPI was a highly
structured organisatiorf® It states that, at that time, the FRPI militianfréWalendu-Bindi

constituted “a structured military group with a faiehical chain of command, a centralised

military command and control and headquarters \waated in Aveba?®

1288.The defence highly disputes that “[ijn late 2002 tNgiti militia under Katanga’s
command was a structured organisation, with a métwb camps and a military command
structure”®3%® The defence submits that the FRPI was a very letiseture at the time of the
Bogoro attack. It was based on a horizontal raien a vertical structure. The defence refers

to the context section for further details on #tisicture.

1289.The defence and prosecution agree on some pountsjitier on some fundamental
aspects of the story. In particular, the defensaghees with the prosecution on timing. The
defence submits that, at a later stpgstthe Bogoro attack, the FRPI became a structured
organisation with Germain Katanga as its Presidemt was in February 2004 when Aveba
became the Headquarters of the FRPI. Prior to th&ias been very difficult to have any
organisation among the autonomous localized combgtaups®®’

1290.There is no dispute about the origin of the comftataSince the beginning of
Ugandan aggression from late 2000, local deferfoetefwere made everywhere in Walendu-
Bindi and included everyone, as the community’svisat depended on f£°® Combatants
were indeed on battle alert. Germain Katanga wéend assistance to other villages, if he
were informed of an attadk® Yet, as the prosecution itself concedes, thesedséénce

2302 K atanga Confirmation Decision, paras 511-514.

2303 Katanga Confirmation Decision, para. 519.

2304 prosecution Brief, para. 140.

2305 prosecution Brief, para. 152.

2308 prosecution Brief, para 133.

%07 As s clear from EVD-D02-00235 and EVD-D02-00237.
2308 prosecution Brief, para. 126.
230902.300-T-314-FRA-p.57-1.14-21.
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efforts were organised very locaffy*® Every location had at least one commander if not
more. They were acting autonomously and indepehdeheach other. None of them liked to
be under the orders of anyone else. Many of theoh @anilitary background and did,
therefore, not tolerate anyone above them. There gignificant power struggles continuing

until long after Bogoro was attacké&d.

1291.There is no dispute that Kandro was in charge ef‘glarnison mobile’and that he
was based in Songolo until it was attacked whembeed to Avenyumé&>*? By virtue of this
position as well as his connection with Lopondo, dezame well-known. Thegarnison
mobile’ was notorious for its strength and manpower, whitide Kandro a significant

combatant>t®

Many saw him as the chief of all combatants. Havethe defence submits
that he was only in charge of his own combatanterd was no one chief as such and there
was a constant fight over leadership. The prosecutoncedes that Katanga did not take
control over thedarnison mobile’ but that it was rather Yuda who succeeded Kaiadber

intense fighting with Cobra’s and Safco Ndekote'sups?*'*

1292.The prosecution relies on Nyakunde as evidencethieatombatants were capable of
planning and undertaking military operations “okaer complexity than mere defensive
counterblows”. However, the significant role of tARBC in the Nyakunde attack as generally
acknowledged (even by the prosecution) cannot beedeSimilarly, in Bogoro, they would

have been nowhere without the APE.

1293.Contrary to the prosecution’s assertion, not masmlzatants had received a military
training, although some including David Adirodu read how to handle a weapon and
shoot?*'® P-28 spoke about a training of a week at Bularaffad which the defence submits

is clearly a concocted story. Those who had redeavenore proper training owed that to the
RCD/KML which trained many Lendu fighters in an AR@ining camp in Nyaleke in 2001

and 200238

#19prosecution Brief, para. 127.

2311 gee context section IV.

#12prosecution Brief, para 129.

#13prosecution Brief, para 129.

2314 prosecution Brief, section 7.1.2.2.3.

2315 5ee section IV-A ‘Involvement of the APC’.

2316 D02-001-T-276-FRA-p.14-1.2-3.

2317 p_28-T-216-FRA-p.52-1.18-28; p.53-1.17-26.

2318 |CC-01/04-01/07-649-Anx1A, 26-06-2008 — AmendedcDment Containing the Charges Pursuant to
Article 61(3)(a) of the Statute: Para. 20: “The AR@e army of the RCD-K/ML, for its part, continu¢d
integrate and train Lendu and Ngiti fighters”.
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1294.The prosecution asserts that Katanga had contret esch camp headed by local
commanders spread throughout the fireupementof the collectivité?*'° However, this
assertion is fully contradicted by the evidenceahis case. MONUC and other documents
relating to events in Ituri in 2002 and 2003 indécthat there was a problem of leadership and
control among the combatanit®.lt was really hard to impose some structure osedfrather

autonomous combatants.

1295.The structure of battalions and their names weteémelace until negotiations took
place in Bunia in the context of the CPl. Some mammay unofficially already have been
used before but there was no official recognitieh yn asserting that these battalions were
already in place and that a decent structure ekiatethe time of the Bogoro attack, the

prosecution again relies on P-28 and P-219 whas#hility is in dispute.

1296.The prosecution concedes that Kisoro was a dissideice who refused to obey
Katanga. However, it is submitted that various héncluding Cobra did not obey Mr.
Katanga’s orders. Germain Katanga had horizonthkerathan vertical relations with Yuda
and Garimbaya>?* Pascal Alezo Sipa and Emile Muhito Akobi were Kas political
advisors but not yet in November 2002. Their limash Katanga were strong since the
beginning and when ultimately Katanga declared FR&pendent, they fulfilled the roles of
political advisors. This however does not go tovsliimat the combatants formed an organized

and hierarchical apparatus of power at the tim@Bogoro attack.

1297.The prosecution further alleges that “[the scafeth® attack on Bogoro and the
ensuing Lendu and Ngiti victory alone prove thatvds a planned, coordinated and well-
executed operatiorf™ The defence submits that, if there was any org#iois at all
compared to any previous attacks committed by coanits it is due to the involvement of
the APC, RCD-K/ML, and EMOI.

1298.The requirement to establish an organized andricigical apparatus of power must be
construed narrowly because it is the essence olighidity mode based on control over the
crime by means of “control over an organisati&®’The Pre-Trial Chamber held that “it is
critical that the chief, or the leader, exercisatharity and control over the apparatus and that

2319 prosecution Brief, para 142; reliance on: [P-2817-FRA-p.4-1.11, p.5-1.5, p.14-1.12, p.15.4]; EMDTP-
00197, [P-219-T-205-FRA-p.14-1.21-25 and p.16-1:2P~219 circled thosdocalités in which a camp was
located: Bukiringi, Aveba, Kaswara, Geti, Bugumaagdro, Kagaba, Bavi Olongba, Soki, Lakpa, Golgota,
Lengabo, Medhu, Songolo and Kombokabo]; [P-250-T-ERA-p.60-1.-12].

2320 pyD-D02-00235 and EVD-D02-00237.

2321 92.300-T-317-p.29 (FRA-p.25) ; D2-228-T-250-p. ERA-pp.11-12).

2322 prosecution Brief, para. 176.

2323 Katanga & Ngudjolo Confirmation Decision, para884614.
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his authority and control are manifest in subortisacompliance with his orders®’ The
defence submits that the prosecution failed to destnate the existence of an organized and
hierarchical apparatus of power of which Mr. Katagthe mastermind.

(v) The Prosecution failed to demonstrate that the exation of the crimes was

secured by almost automatic compliance with the omets issued by Katanga

1299.1n order for the actions of physical perpetratardeé attributed to the defendant, the
Prosecutor must establish that the “direct and iphlperpetrator is nothing but a cog in the
wheel that can be replaced immediatél The execution of the accused’s orders must not
be compromised by disobedience on the part of abgrdinate, who may readily be replaced
within the organisatiof?*

1300.The prosecution submits that the evidence in therceof the case demonstrates that
Mr. Katanga and his subordinate commanders wergagteed with almost automatic
compliance through their orders within the FRPhete were a significant number of Ngiti
combatants under the orders of Katanga, making tlmtenchangeable; there were child
soldiers; there was a disciplinary system withia ERPI which applied both to combatants
and commanders; Ngiti combatants participated iditary parades, which were an
opportunity to discipline the troops; Ngiti combatis were united both by ethnicity and
because they shared a common goal, which was endéeheir territory and to fight against
the enemy — the Hema/the UPC; and, lastly, the BPpdwer also extended to civilian

matters.??’

1301.1t is unclear how many combatants there were atithe of the Bogoro attack. The

prosecution asserts that there were three to fimeidand combatants at Mr. Katanga’s
disposal guaranteeing almost automatic compliadogever, in order to establish that there
was near automatic compliance, it must be demdesitthat Germain Katanga had effective
control over them. Clearly, in a disorganised mailtomposed of autonomous commanders
with combatants loyal to them, no such automatimml@ance is guaranteed. How is it

possible that Germain Katanga, relatively new @ dhea, would be able to control so many
combatants? The defence disagrees with the prasedbat there were already battalions in

Aveba. There was no organised structure until maieh.

2324 Katanga & Ngudjolo Confirmation Decision, para351

2325 Dissenting Opinion of Judge SchombuRgpsecutor v. GacumbitsAppeals Judgment, 7 July 2006, para
20; Katanga and Ngudjoldecision on the confirmation of charges, paras-518.

2326 atanga and Ngudjoldecision on the confirmation of charges, paras-51B.

232 prosecution Brief, para. 226.
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1302.The prosecution relies on P-28 for its assertiat tombatants who were guilty of
misconduct were disciplined, which could mean theye arrested and imprisongd® Both
P-28 and P-219 testified that there were gaolsiéngie Ngiti camps including at Aveb&®

The defence submits that this disciplinary reginaes wot put in place until later.

1303.The prosecution failed to establish how the mijitaarades allegedly held in the Ngiti
camps would possibly guarantee almost-automaticptiante with the orders allegedly
issued by Mr. Katang&>° In any event, apart from the testimonies of uat#é witnesses,

there is no evidence to demonstrate that such eaudid, in fact, take place.

1304.The prosecution also asserts that there was contynpirssure to participate in the
self-defence efforts. In some cases, this allegéstlyto forceful recruitment. However, in
asserting this, the prosecution exclusively retiesP-2672>** who the defence submits is not
a credible witness. There is no other evidence dstnating that people were under pressure
to join the self-defence efforts. On the contrample defence witnesses testified who were
of the age that they may have been expected tolwne of them had been pressurised to do
so. Mr. Katanga’s younger brother had some invokmnin the self-defence efforts in their
initial stages. At that time, it was indeed a cander the entire village to defend itself and
there was perhaps an expectation for the youngtmgnn at least for nightly surveillance of
the town. However, when it became more of a mjlitia such pressure was put on anyone. It
must be stressed that Aveba was not in the war.zApart from Kisoro, there were no

imminent threats. Accordingly, there was no neegréssure anyone in Aveba to participate.

1305.The prosecution also relies on the allegation thatpngst them, there were many
child soldiers. Given their age and vulnerabilitiie prosecution alleges that they were
effective subordinates who ensured that the orgeen by the military commanders would
be followed almost automaticalf§*> However, elsewhere in this brief it is submittétt
there is insufficient evidence to demonstrate thatgnificant number of children were used
in direct participation in hostilities. None of ttehild soldier’ withesses were creditsfé The
defence submits that if any children have been gitgpdentified to having been present at
Bogoro during the attack, they could have beendotnl from neighbouring villages who

came for the purpose of pillagid§® They could also have been Bira childf&nln any

2328p_28-T-218-FRA-p.36-1.2-12.

2329p_28.T-218-FRA-p.37-1.5-9; P-219-T-205-FRA-p.288-28, p.26-1.1-13.
2330 prosecution Brief, section 7.1.2.7.

2331 prosecution Brief, para 232.

2332 prosecution Brief, para. 228.

2333 5ee section V2-F ‘Using Children to Participateively in Hostilities’.
2334 5ee section V2-C ‘Pillage’.
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event, the defence submits that Mr. Katanga hachiidren under his effective control. There
IS no evidence that any child from Aveba partiogohin the Bogoro attack or came for

pillage.

1306.Finally, relying on P-28 and P-219, the prosecutiiages that Mr. Katanga “acted
not only as a military authority, but also as ail@n authority”?* In response, the defence
submits that it is simply impossible for a 24-yedd-to be in charge of absolutely everyone in
the entire Walendu-Bindi collectivity, includingetelders, his own father and the féticheurs.
This is obviously a stretch which is not suppotbgdhe factual circumstances of that time. It

is not denied at some stage, there was a tribuiralnap BCA but not yet in 2002.

1307.The defence reiterates that Mr. Katanga only hadn@@ under his limited control,
none of whom participated at Bogoro. Katanga hadamdrol over anyone from thgarnison
mobile It is also worthy to repeat that Mr. Katanga was present at Bogoro. Thus, it would
have been difficult for him to secure compliancé&wiis orders at a distance.

1308. Accordingly, the defence submits that the prosecufiailed to demonstrate with
convincing evidence that the execution of the csina¢ Bogoro was secured by almost
automatic compliance with the orders issued byHéatanga.

(vi)  (vi, vii, viii) The prosecution failed to establishbeyond reasonable doubt
that Katanga satisfied the subjective elements ohe crimes, in that:

- it failed to establish beyond reasonable doubt thaKatanga and Ngudjolo
were mutually aware and accepted that implementinghe common plan
will result in the fulfillment of the material elements of the crimes;

- it failed to establish beyond reasonable doubt thalKatanga was aware of
the factual circumstances enabling him to exercigeint control over the
commission of the crime through another person(s)

1309.The observations on the subjective elements ofctitae under article 30 of the
Statute, that is, knowledge and intent, have be¢mwst above. The prosecution must show
that Katanga and Ngudjolo intended, and were aw§réhe commission of the crimes of
murder, directing an attack against civilians, wilkillings, destruction of property and the
direct participation of children in hostilitié8” These crimes are alleged to be encompassed

by the common plan to ‘wipe out’ Bogoro.

2335 s stated earlier, Bira people have been idedtifieBogoro on 24 February 2003: P-233-T-83-p.3RAF
pp.72-73); P-233-T-88-pp.22-23 (FRA-pp.27-28); B-A388-p.27 (FRA-pp.33-34); P-287-T-130-p.61 (FRA-
p.63); P-166-T-226-p.33 (FRA-p.30).

336 prosecution Brief, para. 233.

2337 Katanga Confirmation Decision, paras. 271, 295, 375, 579.
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1310.with regard to the charges of pillaging, sexuavesty, rape, and the use of child
soldiers to participate directly hostilities, thefehce submits that the prosecution similarly
must demonstrate that the accused meant to engdhe conduct. If the Chamber rejects the
defence argument, the prosecution must at least shat, though not explicitly instructed,
these crimes were committed with the knowledgehefdccused that the implementation of
the alleged common plan would inevitably resulthe pillaging of Bogoro village, sexual

slavery, rape and the direct participation of ciitddiers in hostility**®

1311.with regard to the prosecution’s submission “tHa two Accused should at least
individually incur responsibility as (direct) petpetors for the use of child soldiers on their
own account”, the defence notes that it is too fatehe Chamber to do so. Mr. Katanga and
Mr. Ngudjolo are clearly charged with this crimecasperpetrators. Without having given an
appropriate warning under Regulation 55, the Charoéenot, at this stage, alter the mode of
liability. The defence will therefore only make swigsions with regard to the subjective

elements of the direct participation of childrerhwstilities as an act of co-perpetration.

1312.The defence submits that the prosecution failed establish the subjective
requirements of any of the crimes charged. Thendefevill first of all demonstrate that Mr.
Katanga had no intention to commit the crimes obdrgor knowledge of their commission.
The defence will also demonstrate that none ofctiraes charged were the virtually certain

result of the implementation of a legitimate plardislodge the UPC from Bogoro.

Direct Intent in the First Degree

1313.The prosecution has alleged that the Bogoro attacskdriven by revenge, which was
why the commission of the crimes charged relat;mthé killings of civilians and destruction
of property was directly intended. The defence ptcéhat, there were some who had ethnic
prejudices. Katanga acknowledged that there wemdatants who threatened Hema refugees
passing through their villag&’® The Defence, however, submits that some sensevehge
may have been an element for some individualsjtbuwas not the reason behind attacking
Bogoro; nor indeed the intent of the military plan.

1314.The main prosecution source supporting this theafryevenge is W-28 who the
defence submits is unrelialsf®’ The prosecution further alleges that Mr. Katarajd P-160
and P-12 that he had ordered and planned the aita@logoro, “amongst others, in order to

2338 Katanga Confirmation Decision, paras. 550, 576, 56

2339 H2-300-T-325-p.16 (FRA-pp.14-15).

2340 prosecution Brief, para.504, reliance on: P-28t7-p.42-1.5, to p.43-1.5 (FRA-p.37-1.12-18). Seetsm
9.1.2.
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wreak revenge for the massacré&8”Elsewhere in this Brief, the defence provides oaag)

as to why the Chamber should not accept that tnsearsation took place as allegéd.

1315.This is also contradicted by other evidence suleahitin this case clearly
demonstrating that, at no point did Mr. Katangd #eey hatred towards the Hema. Katanga
denied that he had a prejudice against the Hé&Ma. Lolwa, he stayed with the older sister
of Thomas Lubanga Pasha and considered her sdris la®thers. He went to school together
with one of them, and the younger son came to tisit in the Kinshasa central priséff.
Katanga did not even know of his Ngiti heritageilums uncle’s death, when he heard for the

first time that his biological father was in Géty.

1316.Later, when he had more of a position of authaitydo so, Mr. Katanga sought to
intervene when combatants ill-treated Hema civirafi Mr. Katanga also testified that there
was reluctance to provide ammunition to combatavite did not behave properly to the
civilian populatior?®*’

1317.Malivo testified that he saw two male Hema in Aveblaen they were boarding a
plane to Bent**® These men were of Gegere (Hema North) ethnicity lzad been held as
prisoners at Kagaba. When they arrived in Avebay tere under Katanga’s guard at his
residence until they left for Beft® This conduct on the part of Germain Katanga da¢sn

all correspond with the image that a number of esses have sought to depict of him as a
Hema hater. Katanga vehemently disputes this. Alcgly, Katanga had no motive to Kill

civilians or destroy their property; the prosecntiailed to establish that he did.

Direct Intent in the Second Degree

1318.The defence has argued above that the plan to wBetmain Katanga made a
contribution was a legitimate plan to attack theQUBase at Bogoro. It did not include the
killings of civilians, as is suggested by the pmg®n. On the contrary, the defence sets out
elsewhere in this brief that the general instrutdizvere not to kill civiliang®*° In light of this,

the defence submits that Katanga had no intentioraveareness of any of the crimes
committed at Bogoro as elaborated upon in the @esof this brief addressing each crime.

2341 prosecution Brief, para. 511, reliance on: [P-T6P12-FRA-p.37-1.18, to p.38-1.3].
2342 5ee section II-A : ‘Review of the credibility ofdsecution witnesses’.
234352-300-T-315-p.21 (FRA-pp.19-20).

2344D2-300-T-315-pp.21-22 (FRA-pp.19-20).

2345 D2-300-T-315-pp.22-23 (FRA-pp.20-21).

2346 D2.300-T-325-p.16 (FRA-pp.14-15).

2347 D2-300-T-325-p.18 (FRA-p.16).

2348 D02-P-0129-T-272-pp.37-38 (FRA-pp.33-34).

2349 D02-P-0129-T-272-pp.37-39, 45-46 (FRA-pp.33-35440.

2350 see section V1-B: ‘Facts Relevant to Article 7 @ému Elements - Crimes Against Humanity: Attack
Directed Against a Civilian Population’.
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1319.1t is submitted that an attack on a military basesinot, in the ordinary course of
events, lead to the killing of civilians. The stardito be applied is “in the ordinary course of
events”, which is significantly higher than the rstard of “foreseeable consequences”. It
must be a virtual certainty — and not a mere pridibab- that the crimes charged will be

committed. In this case, the prosecution did nogtntleis standard in relation to any of the

crimes charged.

1320.In conclusion, the prosecution failed to establlstyond reasonable doubt that
Katanga and Ngudjolo were mutually aware and aeceftiat implementing the common
plan will result in the commission of the crimesadied. The prosecution also failed to
establish beyond reasonable doubt that Germain ngatawas aware of the factual
circumstances enabling him to exercise joint cdntneer the commission of the crime

through another person.

VII- Prohibition of Cumulative conviction for rape and sexual slavery
as war crimes and crimes against humanity

1321.The Defence submits that, were the Chamber to dendhat the factual and
contextual elements of these crimes were met, gtaald not be a cumulative conviction for

rape and sexual slavery as both war crime and agaest humanity.

Lack of significant material differences between thse crimes.

1322.The definitions of both rape and sexual slaverytheesame for war crime and crime
against humanity. The only difference is the contequired, a context over which the
Accused has no contrdi>! Crimes against humanity of rape and sexual slaveguire

indeed that “a widespread or systematic attackctliceagainst a civilian population”, while

war crimes require the characterization of “anrmétional armed conflict*>>2

1323.In this respect, it must be noted that if the siiecbntext of crimes against humanity
Is retainedj.e. an attack targeting civilians, this context willcessarily be included in the
more general context of war crimes since the extgteof an armed conflict in Ituri and of an

attack on Bogoro on 24 February 2003 are not desput

2351 Cumulative convictions in International Crimlilaw: Reconsideration of a seemingly settledas$idiko

Erdei, Suffolk Transnational Law Review, Vol. 340dk 2, (thereafter ‘Erdei’'s Article’), p. 26, acdimg to

which Article 20 “requires that all material elent@be committed with intent and knowledge. Thisgasgs that
for an element to be a “material element” it mustyviaithin the control of the accused. [...] Thus, theent

definitions could be interpreted to mean that niakexlements cannot involve contextual elementsibse the
accused does not cause these elements.”

2352 Elements of Crimes, Article 7 (1) (g)-1 and -2fiéle 8 (2) (b) (xxii)-1 and -2.
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1324.1n the present case, the rapes and sexual slalleged by the Prosecution targeted
only civilian women and no combatants. Consequemtby only is the distinction as to the

context of the crimes artificial, but the criminatent required for each offence is so closely
linked to the context that it necessarily also tams in this case, by amounting to the

awareness of the perpetrator of an attack agaivians. %>

1325.Besides, interests undermined by the war crimescanmks against humanity of rapes
and sexual slavery are the saitie= sexual integrity of civilian victims is violatainder both
qualifications. In this respect, in civil 1&%* but also in common law systems and
international criminal lavt®>® when the elements of several crimes are preserthén
commission of one act, it is only and exceptionglhgsible to charge a defendant for each of
those crimes when the several crimes have undedndiifferent protected interests or values.
Applying this theory, French Courts for example édnaefused to charge cumulatively for

murder and crime against humarfity®

1326.Consequently, it would be unfair and prejudicialGermain Katanga to convict him
twice for the alleged same undermining acts. Ohly mnost serious or most specialized

offence should be retainé®’ which is the crime against humanity in the presaisg?>>®

ICC Case Law

1327.1CC pre-trial chambers have ruled on the issue unfidative conviction but their
reasoning cannot be applied at the trial stagesaisipy in the light of the consequences that

such reasoning would have at this stage. A cunwaglatharging at the pre-trial stage can

2353 Elements of Crimes, Article 7 (1) (g)-1 and -2fidle 8 (2) (b) (xxii)-1 and -2.

2354 Eor instance, French law prohibits double coneittivhen one single protected interest has beerrumiuied
(pursuant to the theory otoncours idéal d'infractioris The FrenchConseil Constitutionnehas linked the
prohibition of double conviction to the principld tegality and article 8 of the Déclaration des ittrale
I'Homme et du Citoyen (Decision n°2001-455 DC, Bhuary 2002, para. 85). See for example Crim. 28 Ja
1969, N° 68-91.87§"“Attendu que, s'agissant d’'un fact unique ayamndé naissance a un délit et a une
contravention, une seule peine, celle du délitt 8e prononcée); Crim. 8 March 2005, Bull. crim. N°78 and
Crim. 16 May 1984, N. 84-90.052ufie faute pénale unique ne peut étre sanctionnéepguune seule peine”
and ‘Mais attendu que les faits poursuivis procédanind’seule et méme action coupable ne pouvaient faire
I'object de peines séparée€£rim. 11 May 2004, Bull. crim. N°115; Crim, 6 dal999, Bull. crim. N°6Crim. 4
Feb. 1998, Bull. Crim. N°46“Attendu qu'un méme fait ne saurait entrainer nieudouble déclaration de
culpabilité, ni le prononcé de deux amendes distgi; Crim. 4 févr. 1998 Crim. 20 Feb. 2002, B., N° 00-
81.093 Crim. 26 March 1974, N° 73-90.584.

2355 gee, inter alia, Prosecutor v. Kupreskic & all(TC) Judgment, 1T-95-16-T, 14 January 2000 (thezaf
‘Kupreskic Trial Judgement’), para. 69Frosecutor v. Clément Kayishema and Obed Ruzindéh@)
Judgement, ICTR-95-1-T, 21 May 1999, para. 627;-3Tt01/I/AC/R176bis, (AC) Interlocutory Decision on
the Applicable Law: Terrorism, Conspiracy, HomigidRerpetration, Cumulative Charging with corredieat
page, 16 February 2011, (thereafter ‘STL InterloopiAppeal Decision’), para. 15, p.152.

2% Crim. 27 Nov. 1992, Bull. crim. N°394; Crim. 21 ©&993, Bull. crim. N°307.

2%7e. ‘Lex consumens derogat legi consumptael‘Lex specialis! Seejnter alia, KupreskicTrial Judgement,
paras.683-684, 686-69Prosecutor v. Kunara& all, 1T-96-23-A & 1T-96-23/1-A, (AC) Judgemeni,2 June
2002 (threafterKunarac Appeal Judgement’), para.170; STL InterlocutorypApl Decision, para.298; Erdei's
Article, p.27.

2358 5ee Erdei’s Article, pp 22-25.
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indeed be justified by the fact the Chamber dodsknow which context will be proved
beyond reasonable doubt and, more particularlyeyiond the existence of an armed conflict,
there is sufficient evidence that civilians werggtded. On the contrary, at trial, the Chamber
will have received a complete overview of the case, hence, will be able to retain the most
specific context in order not to convict twice tAecused for the same acts. In this respect,
the Defence notes that Article 20 of the Statutegaizes the principlee bis in iderft>° and

submits that this reasoning should be appliedémtiesent case.

1328.1t must be noted that in tiBembacase, the Pre-Trial Chamber Il adopted an approach
against cumulative charging. Relying on the rigiftthe Defence and principles of fairness, it
clarified that only distinct crimes could justifycamulative charging approach, and that this
was possible “only if each statutory provision gédly breached in relation to one and the
same conduct requires at least one additional imh@ement not contained in the othé&t®®

The Chamber added it “may re-characterise a crimngivde it the most appropriate legal
characterisation” pursuant to Regulation 55 of R@®C 3% Given this significant statutory
difference, thead hoctribunals’ case law on cumulative charging or gotion cannot be

applied automatically to the ICC.

1329.1n this respect, th€elebici test®®® cannot be applied to this case. First, while B€ |

is an international mixed system combining civivland common law, the ICTY Appeals
Chamber quoted only domestic American case “f8vSecond, the Appeals Chamber
emphasized itself the necessity of justice towde Accused and concluded that this test
could not be applied blindly but with caution, ahat the Chamber must take into account

the overall situatioR>®*

239 gee, for an interpretation, Erdei’s Article, p 5-

2360 |CC-01/05-01/08-424, (PTCII) Decision PursuantAuicle 61(7)(a) and (b) of the Rome Statute on the
Charges of the Prosecutor Against Jean-Pierre B&admabo, 15 June 2009, para. 202. See also ICC-01/05
01/08-532, Decision on the Prosecutor's Applicafion Leave to Appeal the "Decision Pursuant to et
61(7)(a) and (b) of the Rome Statute on the Chanfitise Prosecutor Against Jean-Pierre Bemba Gopit"
September 2009, para. 53: “the Chamber is duty doarsafeguard the rights of the Defence at ang tifnthe
proceedings. This entails that, when circumstasoesarrant, the Chamber may not confirm all chaggesuch,

in case the essence of the violation of the lawedgihg these charges is fully subsumed by onegehar

2361 |CC-01/05-01/08-424, para. 203. See also ICC-00MB8-532, para. 57.

2362 Kunarac Appeal Judgement, para. 168; see al®debici Appeal Judgement, paras 412-13 : “multiple
criminal convictions entered under different statytprovisions but based on the same conduct araigsble
only if each statutory provision involved has a engtlly distinct element not contained in the othm element

is materially distinct from another if it requiresoof of a fact not required by the other. Wheiis thst is not
met, the Chamber must decide on the basis of theiple that the conviction under the more spegfiovision
should be upheld.”

2363 geeKunaracAppeal Judgement, para. 168. See, for a critimalroent of theCelibici test, Erdei’s Article.
23%4KunaracAppeal Judgement, paras 169, 172-174. See als'EAtticle, pp 7-8.
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1330.The Defence also notes that the Bemba approacmsagaimulative charging was
followed by the Appeals Chamber of the Special tmid for Lebanor>®®

1331.Applying these case law and principles to the airoase, it is submitted that if the
context of crimes against humanity is confirmee, of an attack against the civilian

population, it will subsume the context of war ceime. international armed conflict.

1332.For all these reasons, the Defence submits thlagiChamber were to retain the crime
of rape and/or sexual slavery, it should only eateonviction for war crime, or crime against

humanity, but not both.

2385 5TL Interlocutory Appeal Decision, para. 298; pdr, p.152.
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VIll- CONCLUSION

1333.The Defence requests that additional submissiomsdzie pursuant to article 76 (2), if
need be.

Respectfully submitted,

David Hooper, QC

o

Andreas O'Shea

Dated this 29 June 2012
At The Hague
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