ICC-01/04-01/06-2806 19-03-2012 /101 FB T = =
Pursuant to Trial Chamber |'s instruction, dated 19/03/2012, this document is reclassified as PUBLIC

Cour
Pénale 4 ‘q\’
Internationale \V@ \/
\ a4
International > &
Criminal
Court
Original: English No.: ICC-01/04-01/06
Date: 1t September 2011
TRIAL CHAMBER I
Before: Judge Adrian Fulford, Presiding Judge

Judge Elizabeth Odio Benito
Judge René Blattmann

SITUATION IN THE DEMOCRATIC REPUBLIC OF THE CONGO
IN THE CASE OF THE PROSECUTOR v. THOMAS LUBANGA DYILO

Confidential, Ex Parte only available to the Registry and Trust Fund for Victims

Second Report of the Registry on Reparations

Source: The Registrar

No. ICC-01/04-01/06 1/101 1st September 2011



ICC-01/04-01/06-2806 19-03-2012 2/101 FB T
Pursuant to Trial Chamber |'s instruction, dated 19/03/2012, this document is reclassified as PUBLIC

Document to be notified in accordance with regulation 31 of the Regulations of the

Court to:

The Office of the Prosecutor

Legal Representatives of Victims

Unrepresented Victims

The Office of Public Counsel for
Victims

States Representatives

REGISTRY

Counsel for the Defence

Legal Representatives of Applicants

Unrepresented Applicants for
Participation/Reparation

The Office of Public Counsel for the
Defence

Amicus Curiae

Registrar
Ms. Silvana Arbia

Deputy Registrar
Mr. Didier Preira

Victims and Witnesses Unit
Victims Participation and Reparations

Section
Ms. Fiona McKay

No. ICC-01/04-01/06 2/101

Defence Support Section

Detention Section

Other
Mr. Pieter de Baan, Executive Director of
the TFV Secretariat

1st September 2011



1CC-01/04-01/06-2806 19-03-2012 3/101 FB T = = = =
Pursuant to Trial Chamber |'s instruction, dated 19/03/2012, this document is reclassified as PUBLIC

INTRODUCTION ......ooiiiiiiiiiiiiiiiic s s s 6
A. On the Separate Submission of the Report..........ccccoooviiiiiiiiiiiiiis 6
B. Addressing Reparations in the Specific Context of the Lubanga Case........ 7

(i) Nature of the Charges..........ccccouiiiiiiiiiiiiiiiii e 8
(ii) Other Factors Pertinent to the Lubanga Case...........cccoceeiviniiiiiniiiiciincicnns 9
(iii)) The Accused’s Lack of RESOUTICES.......c.cecueerierieeiieniieseeeteeie e sae e 10
(iv) Impact of the Context on Reparations............ccccoovveviiiiiiiiiniinciice, 11

I - SUBSTANTIVE REPARATIONS ISSUES BEFORE THE COURT ..........cccccevvnene. 12
A. Defining and Assessing the Harm Caused as a Result of Child
CONSCIIPLION. ...t 13

(i) The Scope of the “Harm” which Court-ordered Reparations may Redress......13
(ii) Identifying the Harm Resulting from the Child Conscription.............ccccccucu..... 14
a —Physical and Psychological Harm...........cccccooiiiiiiiiiiiii 14
b — Loss of Opportunity ........cccccceeeeiiiiiiiiniiiiiiccc e 15
¢ — Collective Harm .........ccccoeuiiiiiiiiiiiiiiiiiiiiccicccee e 16
(iii) Options for Prioritizing Resources for Reparations Where Available
Funds are Insufficient to Redress the Totality of Harm caused by Child
CONSCIIPION. ....cuiiiiici s 18
a. Modalities for Prioritization: The Cy Pres Remedy ..........ccccocevenrnnene. 18
b. Possible Approaches to Prioritization ...........cccccoviviiiiiiiiiiiiiiinnnn, 21
1. Prioritization according to the vulnerability of victims: ...................... 21
2. Prioritization according to the neediness of victims: ..............ccccccee.e. 24
3. Prioritization according to the nature of the unlawful act or the nature
and/or gravity of harm inflicted ............ccccoiiiiiiiiiiii 26
4. Prioritization in order to maximize the impact of limited resources: .27
(iv) Steps Necessary in advance of Prioritization ............ccccccviviiiiiiiiiiniicnn. 28
(v) Prioritization and Participation: Avoiding an adversarial relationship among
VICHINS oottt 30
B. Options for Redressing Harm Suffered as a Result of Child Conscription........... 33
(i) Individual and Collective Reparations...........cccccoevviiiiiiiiiiininiiiiiiiicnn, 33
a. The distinction between “individual” and “collective” awards.....33
b. Collective Awards to a Group of Victims “as a Whole” ..................... 36
(ii) Appropriate and Feasible Modalities of Reparation in respect of Child
SOIAIRTS ...t 39
a. Forms of Moral Reparation not Requiring Significant Financial
RESOUICES ... 39
1 APOLOZY v 39
2. Judgment as Reparation..........cccceiviiiniiiiiiniiniiii 41
b. Forms of Reparation with Potentially Significant Financial
IMPLIcatiONS ..c.oouviiiiiiiiiic 43
1. Compensation.........cccoeiiiiiiiiiiiiiicicciccce e 43
2. Rehabilitation........cccooiviiiiiiiiiiii 45
3. Educational or vocational training scholarships ...........ccccccoveiiiiiniinnnnn. 49

No. ICC-01/04-01/06 3/101 1st September 2011



1CC-01/04-01/06-2806 19-03-2012 4/101 FB T = = =
Pursuant to Trial Chamber |'s instruction, dated 19/03/2012, this document is reclassified as PUBLIC

4. Initiatives to Restore Family Relationships: Tracing and Resettlement

PrOZIammes ........ccoovviiiiiicicieecice e 51
5. Civic Education Initiatives ...........c.cooeeiiiiiiiiiii, 53
6. Memorials, Commemorations and Other Forms of Public Recognition ..55
c. Forms of Reparation and Institutional Victims...........cccccoiiiiiiinnne. 56
C. Resources to be used in Support of Financially-Significant Reparations Measures
in the Absence of Assets Collected by way of Fines or Forfeiture...............c............. 58
(i) The Scope of the Court’s Power to Award Reparations “Through” the Trust
FUN...oii e 59
(ii) Further Interpretative Support Provided by other ICC Instruments................ 62
A RULE 98(5) .. 63
b. TEV Regulation 56..........c.ccocoviiiiiiiiiiiiiiiicccccc 63
(111) AIEINALE TESOUICES .....eveieiiieiieieetce ettt sttt sae e s eaees 68
I - THE REGISTRY’S OBSERVATIONS REGARDING PROCEDURE RELATING TO
REPARATIONS ......cooiiiiiiiiiiiiiie s 69
A. Adjudication Process..........cccocoviiiiiiiiiiiiiiiiiii 71
(i) “The Court” under Article 75 of the Rome Statute.........ccccoceveevevinnenenne. 71
(i) Procedural Differences Depending on the Resources to be Relied upon for
Reparations ........cceeiiiiiiiii 74
(iii) Timing of Reparation Proceedings............ccccceviiiiiiiiniiiiniiiiiicccce, 77
(iv) Transmission of Reparations Requests .............ccocooviiiiiininiiiiiicncn, 79
(v) Representations on Questions of Reparation............cccecceveiviiiiniiiiiiiicnnn. 80
(vi) The Questions of Appeal and Revision............cccccevviivinininiininiiiiccccee, 81
(vii) The Role of the Registry in Reparations Proceedings............cccccocccevuiviuiiunnnnnn. 82
(viii) Whether Applications Are Necessary to Benefit from Reparations............... 86
(ix) Standards Of Proof.........ccueeiiiiieiieieeie ettt sttt s 88
(x) Suggested Procedural Steps .........ccoooeviviiiiiiiiiiiiiiiii 90
B. Considerations Regarding Implementation............ccccocoviiiiiiiiiiinnne. 96
(1) Cooperation ISSUES..........ccocuiviiiiiiiiiiiiii 96
(ii) Processes for Review of Decisions by TFV or Implementing Partner as to
the Entitlement of a Victim to Benefit from a Reparations Award ........... 97
(iii)  PIDS/Outreach......ccccoviiiiiiiiiiiiccccc e 98
C. Scoping and Impact Assessments............cccccevrviiiiiiiiiincinini 99
(i) The Need for a Scoping AsSeSSMENLt: ..........cccccevuiiiiiiiiiiiiiiiiiiiice e 99
(ii) The Need for an Impact Assessment of Different Forms of Reparations and
Different Methods of Prioritization ...........cccccecevivininininiiiiiiciie, 100

No. ICC-01/04-01/06 4/101 1st September 2011



ICC-01/04-01/06-2806 19-03-2012 5/101 FB T = = = =
Pursuant to Trial Chamber |'s instruction, dated 19/03/2012, this document is reclassified as PUBLIC

The Registrar of the International Criminal Court (the “Court”)

NOTING the “Report of the Registry on Reparations” filed by the Registry on 5 June
2009 (the “First Report”);!

NOTING the written instruction addressed by the Chamber to the Registry and to
the Secretariat of the Trust Fund for Victims by e-mail of 16 March 2011 (the
“instruction of 16 March 2011”), by which the Chamber requested the filing, by 1
September 2011, of a joint report on reparations by the Registry and the TFV
Secretariat and welcomed any further advice and information to supplement that

contained in the First Report;

NOTING the Chamber’s instruction given by email on 24 June 2011 that it waives
any page limit in respect of the documents to be filed in response to its instruction of

16 March 2011;2

NOTING Articles 75 and 79 of the Rome Statute, Rules 85 and 94 to 99 of the Rules
of Procedure and Evidence (the “RPE”), Regulations 7, 21 and 42 to 75 of the
Regulations of the Trust Fund for Victims (the “TFV Regulations”), Regulations 23bis,
38(1)(f) and 88 of the Regulations of the Court (the “RoC”), Regulations 110-111 of
the Regulations of the Registry (the “RoR”).

CONSIDERING that the Registry and the Trust Fund for Victims (the “TFV”) have

collaborated and each produced a consolidated report;

CONSIDERING that, in view of the importance attached by the Registrar to the
issue of reparations, the preparation of the present filing was directly coordinated by
the Immediate Office of the Registrar, with the assistance of the Victims Participation

and Reparation Section (the “VPRS”);

1 ICC-01/04-01/06-1935-Conf-Exp.
2 Email from Trial Chamber I Legal Officer Cynthia Chamberlain to Registry and TFV, 24 June
2011.
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CONSIDERING that the present Report is classified as confidential ex parte, only
available to the Registry and the Trust Fund for Victims in compliance with the

Chamber’s instruction of 16 March 2011;

RESPECTFULLY TRANSMITS for the attention of the Chamber the report below
(the “Report”).

INTRODUCTION

1. The present Report is filed in response to a request from the Chamber on 16
March 2011 requesting a consolidated and updated report on reparations and
welcoming any further advice and assistance that can be provided by the Registry
on questions of reparations in Prosecutor v. Lubanga (“the Lubanga case”). In light
of Article 75(1) of the Rome Statute and Regulation 110(2) of the RoR the present
report seeks to assist the Chamber in the establishment of principles relating to
reparations and to make recommendations regarding matters such as the types
and modalities of reparations, factors relating to the appropriateness of awarding
reparations on an individual or a collective basis, the implementation of
reparation awards, the use of the TFV, enforcement measures and appropriate

experts to assist in accordance with Rule 97(2) of the RPE.

A. On the Separate Submission of the Report

2. The Chamber’s instruction of 16 March 2011 requested the Registry and the TFV
Secretariat to prepare a joint report. This instruction gave rise to intensive
consultations between the Registry and the TFV Secretariat, with numerous
meetings and e-mails exchanged between March and July 2011. The Registry and
TFV Secretariat jointly worked in a highly constructive spirit with a shared
determination to do their utmost to find common ground for submission of a joint
filing to the Chamber. Substantive progress was made on both sides and the

Registry and the TFV Secretariat reached a common view on many topics.
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However, the discussions also revealed an important difference in the views of
the Registry and the TFV Secretariat, in particular in respect of whether the TFV
Board is vested with a discretionary power to use the Fund’s “other resources”, as
defined in TFV Regulation 47, to complement reparations awards, or whether a
Chamber has the authority to require the TFV to make available its “other

resources” for the purposes of a reparations award.

In an attempt to reach a common position between the Registry and the TFV, the
Registrar sent, in her advisory capacity under TFV Regulation 7, an advice to the
TFV Board of Directors on 29 July 2011 inviting the Directors to reconsider their
deliberations of March 2011 on the question of whether the TFV Board had
exclusive discretion as regards the use of the TFV’s “other resources”. The Board
of Directors replied on 18 August 2011, informing the Registrar that it upheld its
earlier decision. The Board concluded that in these circumstances the prospects of
a joint filing to the Chamber were becoming dim. It was on this basis alone that
the Registry and the TFV Secretariat agreed to file their respective contributions
separately. The Registry emphasizes that, though not joint, the preparation of the
present submission was coordinated until the very end with the TFV Secretariat,
which was provided with a draft version of the Registry’s report at each
significant stage of its development. A large amount of common ground was
found on many issues and both the TFV and the Registry share a common resolve

to continue this dialogue.

B. Addressing Reparations in the Specific Context of the Lubanga Case

The creation of a scheme for the provision of reparations to victims of crimes
within the jurisdiction of the Court is one of the central elements of the Rome
Statute. Addressing questions of reparation in a specific case will require the

Court to apply the general principles it articulates pursuant to Article 75(1) to the
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specific facts of the case at hand. In the context of the Lubanga case the following,
in the submission of the Registry, are particularly pertinent to issues of

reparation.

(i) Nature of the Charges

The charges preferred by the Prosecutor in the Lubanga case relate to a specific
phenomenon which is alleged to have occurred in the conflict in the DRC, namely
enlisting and conscripting children under the age of 15 into armed forces and
using them to participate actively in hostilities, under Articles 8(2)(b)(xxvi) and
8(2)(e)(vii) of the Rome Statute (hereafter “child conscription”). As such, direct
victims are all former child soldiers, whereas the category of indirect victims
remains limited to the direct victims’ close personal relations, such as parents,
and those who intervened to prevent their recruitment.3 A logical inference that
would follow from the above would be that those who suffered from possible
offences committed by child soldiers should be excluded from the category of
victims in the Lubanga case* (the “excluded victims”) and thus may not be eligible
to receive reparations based on reparation orders issued by the Chamber against
the convicted person under Article 75 of the Rome Statute. However, later in this
report a possible interpretation that would enable these excluded victims to

receive reparations is explored.

In the Registry’s view, this situation has huge consequences for how reparations
could or should take place. When making determinations on reparations, the
Court will have to take into account not only the actual harm suffered by direct

and indirect victims, but also additional considerations such as:

0 The fact that direct victims may be perceived as offenders in their

community, giving rise to stigmatization: ill-advised reparation orders

31CC-01/04-01/06-1813, par. 49-51.
41CC-01/04-01/06-1813, par. 52.
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may result in ostracization, especially if excluded victims are left with the
perception that those they consider to be offenders have been “rewarded”

by the Court’s reparations arrangements;

0 The fact that the crimes charged are still a reality in the region and that

risks of re-victimization and repetition remain;

0 The fact that child soldiers will often have had no opportunity for
childhood development or to learn from positive socializing influences as a

result of being forced to participate in military hostilities; and

0 The fact that in many cases child soldiers will have had no opportunity for
education or professional training. In addition, a number may suffer drug
addiction or diseases such as HIV. They may also have endured sexual
violence. In some cases girls may have had a child as a result of being
raped, experiencing stigmatization as a result. Given these factors, ill-
advised reparation orders may worsen the situation of former child
soldiers by increasing the children’s stigmatization within their own

community.

(ii) Other Factors Pertinent to the Lubanga Case

7. There are a number of other important features of the Lubanga case which should
also be noted at the outset. The first concerns the ethnic character of the conflict in
the region. The Union des Patriotes Congolais being mostly comprised of members
of the Hema ethnic community, is alleged to have drawn child soldiers
predominately from this ethnic group with the result that, should reparations be
awarded in the case, the majority of victims will be from one side of an ethnic

conflict in which both sides suffered harm.
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8.

10.

11.

In addition, the profile of the victims is also relevant. Most of these were, by
definition, children at the time at which the alleged offences were committed but
many of whom are now in the early stages of adulthood. Moreover, given that the
crimes in question occurred over a relatively wide geographical area, many of the
victims are now dispersed both within the DRC and further afield. This could, in
turn, give rise to considerable challenges in identifying and verifying potentially

eligible beneficiaries.

If the Court were to make a reparations award in this case, the particular
circumstances and needs of such victims would, it is respectfully submitted, need
to be taken into account in formulating any reparations award and determining
which forms of reparations were best suited to addressing the harm they had

suffered.

(iii) The Accused’s Lack of Resources

Another important characteristic of the Lubanga case, which is common to most
cases before the Court, is that there are, to date, no identified assets belonging to
the accused that could be used for the purpose of fines or forfeiture to support
reparation awards. The impecuniosity of the accused has a major immediate
consequence, namely that as far as financially-significant reparation measures are
concerned, “an order against the convicted person” under Article 75(2), first
sentence, will not, by itself provide a basis upon which material reparations can
be provided to victims. The bulk — if not all — of any financially-significant

reparations awarded by the Court shall thus rely on funds raised by the TFV.

In this respect, a central procedural question regarding the making of a

reparations award is whether, when the Court makes an order for reparations

No. ICC-01/04-01/06 10/101 1st September 2011
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12.

“through” the Trust Fund pursuant to article 75(2) of the Statute, it may, in so
doing, decide to draw upon the Fund’s “other resources”® or whether the decision
to make available such resources for a reparations award is at the complete
discretion of the Trust Fund’s Board of Directors. This crucial issue is one with
respect to which the Registry and the TFV Secretariat did not reach a common
view, in spite of the efforts made by both sides. The Registry’s view as to the
proper interpretation of the scope and effect of Article 75(2), together with the
relevant provisions of the Rules of Procedure and Evidence and the Regulations

of the Trust Fund is set out in more detail later in this document.¢

(iv) Impact of the Context on Reparations

Given its many unique characteristics the Registry suggests that the way
reparations are addressed and implemented in the present case needs to be
tailored to its particular circumstances. The framework outlined here does not
necessarily provide an appropriate model in other cases with different charges
and forms of victimization. Moreover, the views and recommendations that the
Registry may wish to put forward in the context of other cases may therefore be
different from those in this report. Given this, if of assistance to the Court, the
Registry may wish to make further submissions of relevance to the Court’s
general principles governing reparations under Article 75(1) at a subsequent stage

or in other proceedings.

The term “other resources of the Trust Fund” is defined in Regulation 47 of the TFV
Regulations, which provides that the “other resources of the Trust Fund set out in rule 98,
paragraph 5, of the Rules of Procedure and Evidence refers to resources other than those
collected from awards for reparations, fines and forfeitures”. These other resources are detailed
in TFV Regulation 21, listing “(a) voluntary contribution from governments, international
organizations, individuals, corporations and other entities, in accordance with the relevant
criteria adopted by the Assembly of States Parties” and (d) “Such resources, other than assessed
contributions, as the ASP may decide to allocate to the Trust Fund.”

See Section I (C).
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13.

Finally, it must be emphasized that the views expressed in the present report do
not prejudge in any way the question of guilt or innocence of the accused. Further
submissions, on more general points, may be submitted, as appropriate, at a later
stage, in light of the judgment of the Chamber and any decisions of the Chamber
on reparations. The Registry will continue its cooperation with the TFV in relation

to reparations.

I - SUBSTANTIVE REPARATIONS ISSUES BEFORE THE COURT

14.

The Court faces a wide range of substantive questions that it may need to
consider if it becomes necessary to deal with reparations issues in the Lubanga
case. The first part of the present report outlines a number of options that may be
available to the Chamber, detailing various possibilities for addressing the
substantive issues to which reparations give rise. Before entering into a detailed
analysis of the particular forms which reparation may take, it is necessary first to
identify the key forms of harm that reparations in Lubanga may seek to remedy.
The first issue addressed in the report therefore concern how to define and assess
the harm resulting from child conscription. Second, given that resources for
reparation are limited and that, in all likelihood, it will be impossible to redress
the totality of harm suffered by victims, the analysis will consider how resources
for reparation could be prioritized in a manner that is fair, effective and equitable
and which does not give rise to an adversarial relationship among victims.
Finally, the analysis will consider modes of reparation which may be appropriate
and feasible in the context of the Lubanga case, bearing in mind the specific

characteristics of the case outlined above.
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15.

16.

17.

A. Defining and Assessing the Harm Caused as a Result of Child Conscription

Before awarding reparations under Article 75(2) it will often be necessary for the
Court to carry out an assessment of the harm it seeks to remedy through
reparations. This is reflected in Article 75(1) of the Statute which provides that on
the basis of its reparations principles “in its decision the Court may [...]
determine the scope and extent of any damage, loss or injury to, or in respect of,

victims [...]".

(i) The Scope of the “Harm” which Court-ordered Reparations may Redress

With regard to Court-ordered reparations the category of persons potentially
eligible for reparations is limited to victims who have suffered harm “as a result”
of a crime for which the accused is responsible. This is clear from the structure
and scheme of the Statute’s reparations regime. Issues of reparations are
considered in the context of specific cases whereas the TFV’s victim support
mandate is concerned with victims of the situation more generally. This is also
indicated by the procedural scheme of the Statute’s reparations regime. As set out
in Article 76(3), reparations proceedings may take place alongside the sentencing
hearing in respect of a convicted person, indicating the intention of the Statute’s
drafters that reparations in an individual case concern the harm resulting from

the crime perpetrated by the convicted person or persons.

It will be for the Court to determine as part of the reparations principles it
establishes pursuant to Article 75(1) precisely which forms of harm may be
considered to have been the causal “result of” the crime of which a perpetrator is
convicted. The Court may, for example, decide that all forms of harm intended to

result from the crime, such as conscription for purposes of sexual exploitation,

No. ICC-01/04-01/06 13/101 1st September 2011



1CC-01/04-01/06-2806 19-03-2012 14/101 FB T = - = =
Pursuant to Trial Chamber |'s instruction, dated 19/03/2012, this document is reclassified as PUBLIC

18.

19.

20.

may, at least in principle, be subject to reparations. More broadly, it could decide
that all foreseen or foreseeable harm resulting from the crime could also, in
principle, be recoverable.” For present purposes, however, it suffices to note that
given the limited scope of charges in the Lubanga case, regardless of the precise
criteria of causation established by the Court as part of any reparations principles
it develops, many victims of crimes within the jurisdiction of the Court in Ituri
will not be eligible to benefit from any reparations arrangements that may arise

from the Lubanga case.

Nothwithstanding the above, in a later section the present report explores the

possibility that the TFV may benefit a broader category of victims.

(ii) Identifying the Harm Resulting from the Child Conscription

There are numerous forms of harm, material, physical and psychological, to
which the crime of child conscription could give rise. Before determining which
forms of reparations may be best suited to redressing the effects of a crime for
which the convicted person is responsible, it is generally first necessary to
identify the forms of harm which have resulted from that crime. Without seeking
to do so exhaustively, the following analysis will set out a few of the most
prominent forms of harm which may result from the phenomenon of child

conscription.

a — Physical and Psychological Harm

Physical and psychological harm may often result from the conscription of

children into military action. Physical injury is very much part and parcel of

For a discussion of principles of causation in this context see Conor McCarthy Reparations and
Victim Support in the International Criminal Court, (Cambridge: CUP, 2012), Chapter V.
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21.

participation in military hostilities and all of those children forced to participate
face the very real risk of serious injury or death. Indeed, it is likely that in a
significant number of cases children who were forced to participate in hostilities
will have suffered grave injuries through such participation. In addition, it is
common for female child conscripts to be subjected to sexual violence,® once
conscripted. The physical and psychological consequences of sexual violence may
well be considered to be part and parcel of the harm caused by the crime of child
conscription in respect of which reparation is required, since if it had it not been
for the children’s forcible conscripted the acts of sexual violence in question could
not have occurred. Indeed, in many instances the use of female child soldiers for
sexual exploitation may have been a purpose underlying their conscription into

armed forces in the first instance.

b — Loss of Opportunity

For those children who lose their childhoods through conscription, and the
opportunities and possibilities it affords, loss of social, education and familial
opportunities are a key form of harm inflicted through conscription. Such forms
of harm have been widely recognized in international jurisprudence. For
example, in Campbell Cosans v. United Kingdom the ECtHR found that the violation
in question had deprived the victim “of some opportunity to develop his
intellectual potential”.® Similarly, in the case of Thlimmenos v. Greece, the Grand
Chamber noted that the violation suffered by the victim had harmed “the
applicant’s access to a profession, which is a central element for the shaping of

one’s life plans”.1

10

See 10t Report of the Secretary General on Children and Armed Conflict, 23 April 2011,
A/65/820-5/2011/250.

Campbell Cosans v. United Kingdom, Just Satisfaction, 22 March 1983, para. 26, 13 E.H.R.R. 441
(1983). See also T.P. and K.M v. United Kingdom, Grand Chamber, 10 May 2001 para. 115, 34
E.H.R.R. 42.

Thlimmenos v. Greece, Merits, Grand Chamber, 6 April 2000, para. 70, 31 E.H.R.R. 411. This
appears to be the only case in which the Court has referred to the harm to an applicant’s life
plan as a basis on which reparation is awarded.
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22.

23.

24.

The Inter-American Court of Human Rights has also recognized harm to life plan
as a form of harm requiring reparation. In its recent jurisprudence, it has
recognized damage to a victim’s potential for self-fulfilment—what it has referred
to as the victim’s proyecto de vida or “life-plan” —as a discrete form of lost
opportunity, distinct from the loss of specific opportunities that do not have an
effect on the course of one’s life. In the case of Loayza Tamayo v. Peru,'' the Court
explained that damage to a victim’s proyecto de vida is concerned with the inability
of the victim to attain “full self-actualisation” and is “akin to the concept of
personal fulfilment, which in turn is based on the options that an individual may

have for leading his life and achieving the goal that he sets for himself”.12

¢ — Collective Harm

Communal or collective harm is harm caused to important community interests
such as the social, cultural or spiritual life of a community.!® Disruption or
destruction of the social structures and cohesion of a community may also be seen
as a form of communal harm and as distinct from the harm directly caused to
individuals within that community, even if individuals may be indirectly harmed
through it. With regard to child conscription, it is conceivable that where the
children of a particular village or locality are abducted and forced into military
service this phenomenon would cause collective harm to the individuals

comprising the particular community as a whole.

Collective forms of harm such as this have been recognized in international
jurisprudence. For instance, in Plan de Sinchez Massacre v. Guatemala, the Inter

American Court of Human Rights found that Guatemala was responsible for an

11

12

13

Loayza Tamayo v. Peru, Reparations and Costs, 27 November 1998, Inter-Am Ct. H. R. Series C
No. 42.

Ibid para. 147-148.

See Conor McCarthy, Reparations and Victim Support in the International Criminal Court
(Cambridge: CUP, 2012), Chapter V.
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attack on a village in which several hundred civilians were killed. Before going on
to order various forms of collective reparation, including the issuance of a public
apology to the Plan de Sanchez community, the establishment of a housing
programme for displaced victims and the creation of a rehabilitation clinic, the
Court observed that these collective measures “ha[d] particular relevance in this
case, owing to the extreme gravity of the facts and the collective nature of the damage
caused”.’* The Court identified several aspects of this collective harm. The first
was the damage to the community’s Maya-Achi culture due to the inability of
families to bury loved ones in accordance with traditional Mayan funeral rites.®
The killing of women and community elders also affected the reproduction and
transmission of the community’s culture.!® In addition, the militarization and
repression of the village after the atrocity destroyed the traditional social
structures of the community.!” The Court has made findings regarding collective
harm to communities in a number of other cases as well'® and issued reparations
awards in some of them.” Thus, in addition to the individual forms of harm
identified above which may be caused by the crime of child conscription, the
Court may also seek to identify collective forms of harm which it has caused and

to address such harm through some form of collective reparations arrangement.

14

15

16

17

18

19

Plan de Sdanchez Massacre v. Guatemala, Merits, Reparations and Costs, 29 April 1994, para. 93,
Inter-Am. Ct. H. R. Series C. No. 105 (emphasis added).

Ibid. para 87(b).

Ibid. para 87(a).

Ibid. para. 87(d).

See, for example, Las Dos Erres Massacre v. Guatemala, Merits, Reparations and Costs, 24
November 2009, para 226, Inter-Am. Ct. H. R. Series C. No. 211; Ituango Massacres v. Colombia,
Merits, Reparations and Costs, 1 July 2006, paras 396-397, Inter-Am Ct. H. R. Series C. No. 148;
Moiwana Community v. Suriname, Merits, Reparations and Costs, 15 June 2005, para. 201, Inter-
Am. Ct. H. R. Series C. No. 124; Sawhoyamaxa Indigenous Community v. Paraguay, Merits,
Reparations and Costs, para. 228, Inter-Am. Ct. H. R. Series C. No. 146.

See e.g. Las Dos Erres Massacre v. Guatemala, Merits, Reparations and Costs, 24 November 2009,
Inter-Am. Ct. H. R. Series C. No. 211, para. 226 and Ituango Massacres v. Colombia, Merits,
Reparations and Costs, 1 July 2006, Inter-Am Ct. H. R. Series C. No. 148, para. 256.

No. ICC-01/04-01/06 17/101 1st September 2011



1CC-01/04-01/06-2806 19-03-2012 18/101 FB T = - = =
Pursuant to Trial Chamber |'s instruction, dated 19/03/2012, this document is reclassified as PUBLIC

25.

26.

27.

(iti)  Options for Prioritizing Resources for Reparations Where Available
Funds are Insufficient to Redress the Totality of Harm caused by Child

Conscription

In general international law the purpose of reparation is to “so far as possible,
wipe out all the consequences of the illegal act, and re-establish the situation
which would, in all probability, have existed if that act had not been
committed”.?’ Should it be not possible to remedy all the harm caused by the
crime committed by the perpetrator, the prioritization of resources for reparations
among potentially eligible beneficiaries on the basis of one set of criteria or

another will be essential.

Such a process of prioritization, however, raises a number of important
procedural and practical questions including: the kind of criteria according to
which resources would be prioritized; how these would be developed; the
process through which decisions as to prioritization may be made; and, more
generally, the role of victims therein (given that such decisions are likely to be

controversial as between different groups of victims).

a. Modalities for Prioritization: The Cy Pres Remedy

The question of how to provide redress in circumstances where there are simply
insufficient funds available to address the harm suffered by every possible
beneficiary is, by no means, a problem limited to the International Criminal
Court’s regime of victim redress. In various national legal systems, in particular
that of the United States, it is common in mass claims litigation for a “cy pres

remedy” to be adopted enabling the prioritization of resources in favour of

20

Factory at Chorzéw (Germany v. Poland), Merits, 1928, PCIJ Series A, No. 17, p. 47.
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28.

29.

certain forms of reparations and particular groups of beneficiaries.?! Such
remedies tend to be granted where there are inadequate settlement funds to
redress the harm caused to every beneficiary or where the provision of redress to
all would be disproportionately burdensome or costly relative to the amounts

available on a per capita basis.?

The purpose of the Cy Pres remedy was described by the US Federal Court of
Appeals in Re Agent Orange, which concerned mass claims in respect of the use of
herbicide during the Vietman war. The Court stated that where a settlement fund
cannot “satisfy the claimed losses of every class member”, it is “equitable” to limit
the provision of redress to “those with the most severe injuries” or to “give as
much help as possible to those who are in most need of assistance”.?® In these
circumstances it is permissible for the Court to prioritize resources, on an
equitable basis, in favour of certain groups of beneficiaries, excluding a
proportion of those potentially eligible from benefiting. Moreover, where a cy pres
remedy is ordered, the form taken by such an award is invariably flexible, usually
involving some form of assistance programme for certain claimants rather than

the provision of more orthodox remedies such as compensation.

By way of example, a cy pres remedy was ordered in Re Holocaust Victim Assets,
litigation which involved the establishment of a humanitarian assistance fund
specifically for victims in the former Soviet Union who historically had few
means of support available to them given the limited arrangements for social

assistance in many of the states in question.?* In substance the redress provided

21

22

23

24

See generally Conor McCarthy, Reparations and Victim Support in the International Criminal Court
(Cambridge: CUP, 2012), Chapter VIIL

See generally ibid.

See re Agent Orange 818 F. 2d. 145,158, (24 Cir. 1987). See also re Holocaust Victim Assets 424 F.3d.
132, 141, No. 10. (274 Cir. 2005).

Re Holocaust Victim Assets, Memorandum and Order, 22 November 2000, Case No. CV 96-4849
(ERK)(MDG) (Consolidated with CV 96-5161 and CV 97-461).
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31.

pursuant to the settlement agreement took the form of food, medicine and the

provision of winter relief for victims and their families.

Somewhat similar arrangements were put in place in respect of the beneficiaries
in the abovementioned Re Agent Orange litigation. In addition to the provision of
disability benefits to those claimants most seriously affected by the herbicide and
their children, a class assistance programme was established with power to
provide information and advice to beneficiaries and, where appropriate, to refer
them to alternative available sources of support and assistance. In addition, the
class assistance foundation was also empowered to arrange for the provision of
medical assistance for those suffering from disabilities as a result of exposure to
the herbicide and to housing assistance for the significant proportion of homeless
claimants.? Thus, like the remedial framework put in place in Holocaust Victim
Assets settlement plan, the cy pres remedy favoured in the Agent Orange litigation
also favoured the prioritization of resources in favour of those beneficiaries most

grievously affected by the herbicide.

In light of the above practice, the Chamber may consider something akin to a cy
pres remedy, by which resources for redress are prioritized in favour of some
victims but not others on the basis of equitable criteria in those many cases where
the resources at its disposal for redress are insufficient to provide meaningful
redress to all victims potentially eligible. In these circumstances it may make
more sense to prioritize resources so that certain groups of victims, such as those
most in need or those most seriously affected by the crime in question, can receive

some meaningful form of redress through Court-ordered reparations.

25

Re Agent Orange 689 F. Supp. 1250.
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33.

b. Possible Approaches to Prioritization?

It is important at the outset to distinguish a process by which the scope and extent
of harm caused to victims is assessed from a process for determining how
resources for reparations should be prioritized.”” Naturally, the mother of a child
who has been killed or conscripted is likely to have suffered greater moral and
psychological harm as a result of such a crime than a more distant relative of that
victim and, in principle, such a victim is likely to require more resources to
remedy the effects of the crime in question, but the issue of prioritization is,

however, distinct.

Prioritization is applied between eligible beneficiaries and is required where, as is
often the case, there are simply not enough resources to redress all or most of the
harm suffered by them. In these circumstances it becomes necessary to favour
redress in respect of certain categories of victims. Such a process of prioritization
may be carried out according to the gravity of harm experienced by different
victims with, for example, only those victims most gravely harmed benefiting
from a reparations programme. Prioritization could also be based on criteria
unrelated to the gravity of harm suffered by victims. Numerous approaches are
possible. The appropriateness of adopting one or other approach (individually or
in combination) will depend on the circumstances of the groups of victims to
whom the Court intends to provide redress in a given instance. A number of the
most significant of these approaches to prioritization are set out below drawing
on comparative experience of reparations arrangements at the national and

international level.

1. Prioritization according to the vulnerability of victims:

26

27

For a comphrehensive digest on comparative experience on prioritization see Paola Limon et
al. (Clara Sandoval ed.), Prioritizing Victims to Provide Reparations: Relevant Experiences,
Essex University, Reparations Unit, Briefing Paper No,. 3, August 2011.

See generally Conor McCarthy, Reparations and Victim Support in the International Criminal Court
(Cambridge: CUP, 2012), Chapter VIIL
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34. Criteria for prioritization could, for instance, also be designed to prioritize

35.

36.

resources in favour of the most vulnerable victims.?® While certain victims may
have been able to cope well with their injuries or experience, other victims such as
the disabled, older persons, children or the socially stigmatized may be much less
well able to cope with the harm that was inflicted upon them and, in

consequence, less well able to re-establish their lives.

In recognition of the fact that the harm caused by egregious conduct affects
victims in many different ways and that some are generally better able to cope
with their experiences than others, where there are limited resources for
reparations it is common practice for reparations programmes established at the
national level to expressly prioritize resources in favour of such persons. There
are numerous examples of such an approach in transitional reparations

programmes at the national level.

The Comisién de la Verdad y Reconciliacion (CVR) in Peru identified a variety of
particularly vulnerable groups among the many potential beneficiaries of the
reparations programme it proposed. Those regarded as the most vulnerable and
in respect of whom it proposed resources be prioritized included older persons,
orphans, widows and the disabled.”? Similarly, in Guatemala the Historical
Clarification Commission, in its reparations recommendations, proposed that, in
part, resources should be prioritized, inter alia, according to the economic position
of beneficiaries, giving priority to older persons, widows, minors, and those in a
situation of abandonment.® Prioritizing resources in favour of the most

vulnerable was also a practice commonly adopted in the post-Soviet reparations

28

29

30

See Paola Limén et al., Prioritizing Victims to Provide Reparations: Briefing Paper No. 3, August
2011.

Final Report, Peruvian Truth and Reconciliation Commission, 27 August 2003, available at
http://www.cverdad.org.pe/ifinal/pdf/TOMQO%201X/2.2.%20PIR.pdf (in Spanish), Volume IX,
Chapter 2.2, p. 156.

Guatemala Historic Clarification Commission, “Guatemala: Memoria del Silencio” Conclusions
& Recommendations, 25 February 1999, Recommendations Chapter III, available at
http://shr.aaas.org/guatemala/ceh/report/spanish/recs3.html (in Spanish), para. 14.
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programmes. For instance the Ukrainian Law on the Rehabilitation of Victims of
Political Repression, afforded special rights to rural populations, pensioners and
disabled persons.®! In Liberia, the Truth and Reconciliation Commission (TRC)
also recommended the prioritization of limited resources based on vulnerability.
In recognition of the particular vulnerability of women affected by the conflict it
proposed:

.. a reparation program for the empowerment of women devastated by the
civil war ...to advance their academic and economic pursuits in the form of
soft microcredit economic programs, small enterprise and marketing
programs with education on small business management for sustainability,
including free education for [women victims] and children from primary to
secondary as well tertiary education.

37. Trauma counselling and medical services were also proposed in respect of female

38.

victims of sexual violence as well as scholarships for their children.®
Vulnerability was also a criterion according to which resources for reparations
were prioritized in Rwanda. Special welfare provisions were made for survivors
of the 1994 genocide, and amongst these, article 14 of the 2003 Constitution
accorded priority to “the disabled, the indigent and the elderly as well as other

vulnerable groups” .34

In summary, since the limited availability of resources is a factor common to
many post-conflict or post-repression reparations programmes, such programmes
often prioritize resources in one way or another to ensure that reparations are
distributed in a manner which is both equitable and effective. Vulnerability is one

factor commonly used in this context. As a criterion for prioritization,

31

32

33

34

Law N° 962-XII, available at: http://zakon.rada.gov.ua/cgi-bin/laws/main.cgi?nreg=962-12,
http://zakon.rada.gov.ua/cgi-bin/laws/anot.cgi?nreg=962-12 (in Ukrainian, summary in English).
Liberia TRC Final Report 11 December 2009, available at
http://www.trcofliberia.org/reports/final, Vol II: Consolidated Final Report,
http://www.trcofliberia.org/reports/final/volume-two_layout-1.pdf, p. 379.

Ibid.

Constitution of the Republic of Rwanda, adopted by referendum of 26 May 2003, Official
Gazette, special edition of 4 June 2003, p. 119a available at http://www.mhc.gov.rw/services/the-
constitution-of-the-republic-of-rwanda-of-june-2003.html.
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39.

40.

vulnerability is context specific. In some circumstances it may be that living in a
rural community, with poor communications and infrastructure, renders a
particular group of victims vulnerable, in other situations is may be gender,
disability or social stigmatization as a result of the crime a victim experienced
which has this effect. Thus, in determining whether to weight resources for
reparations in favour of vulnerability, it would therefore be necessary for the
Court consider factors pertaining both to the class of victims who may receive

reparations and to the social context in which they live.

2. Prioritization according to the neediness of victims:

A closely related method of prioritization to vulnerability is that of neediness.
There is a good deal of overlap in these approaches to prioritization although
each has a slightly different point of emphasis. Criteria based on vulnerability
tend to place emphasis on the personal characteristics of victims, such as age,
disability or gender, factors which may make it particularly difficult for certain
victims to cope with the harm they have suffered and to re-establish their lives.
Needs-based criteria, on the other hand, tend to relate to the personal
circumstances of victims, the extent of the needs to which this gives rise and, in
particular, the ability of a specific category of victims to provide for themselves
and their families in light of these needs. The needs of beneficiaries are usually
assessed by reference to the time the reparations award is made rather than in the

immediate aftermath of the violation in question as such.

Through the adoption of needs-based criteria, at times reparations programmes
have prioritized resources in favour of those victims who suffer the greatest levels
of social and economic deprivation on the basis that such persons are least able to
fend for themselves in the aftermath of conflict. For example, the Liberian Truth
and Reconciliation Commission recommended that “reparation for members of

the disadvantaged communities should be prioritised considering their inability
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42.

to equally compete under normal circumstances without affirmative action”, in

view of the specific impact the conflict had on them.®

In Rwanda the Fonds d’Assistance aux Rescapés du Génocide (FARG) created by Law
No. 2/1998 (as modified by Law No. 69/2008), provides, in part, for reparations
programmes awarded to groups of particularly vulnerable victims but prioritized
further within these groups on the basis of neediness. Beneficiary groups include
orphans, surviving spouses, elderly people whose families have been killed,
people deprived of property, shelter, the disabled, people with incurable or
deadly diseases and children of victimized parents with incurable diseases or
disabilities. In order to help such persons, the fund engages in a range of
programmes including: the construction of houses and the provision of medical

treatment.

There are, however, difficulties of which, it is submitted, the Court should be
aware with regard to the prioritization of resources on the basis of need. For those
victims who have suffered the gravest forms of harm as a result of the crime in
question it may appear inequitable for resources to be prioritized in favour of
victims who were less severely affected by the crime in question merely because
they have significant needs which predate the crime in question. In the context of
the situations before the Court, many of the reasons for the neediness of groups of
victims often predate entirely the crime they suffered and, indeed, may be
entirely unrelated to it. Since the purpose of reparations is to address the effects of
crimes within the jurisdiction of the Court it is important that reparations do not
merely seek to redress pre-existing societal ills unconnected with the crime of
which individuals have become victims. In light of the above a needs-based
reparations programme should, at least, seek to address needs in some way

connected to, and arising out of, crimes within the jurisdiction of the Court.

35

See Liberia Truth and Reconciliation Commission, Vol. 3 Appendices Title VIII: Accounting for
the “Less Fortunate” and their Psychosocial Needs, available at:
http://www trcofliberia.org/reports/final/volume-three-8_layout-1.pdf, pp.1-5.
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44.

3. Prioritization according to the nature of the unlawful act or the

nature and/or gravity of harm inflicted

Another way in which resources for reparations are often prioritized is according
to the nature of the unlawful act of which a person was victim or according to the
gravity of harm they have suffered. This method of prioritization has been used
in numerous post-conflict reparations programmes. In Guatemala, for instance,
the Historical Clarification Commission recommended that reparations should be
prioritized, inter alia, according to the nature and severity of the violation suffered
by victims. The same approach was adopted in the German-sponsored post-war
reparations schemes. The Federal Indemnification Act (BEG), for instance, accorded
lifetime pensions for “victims of national-socialist persecution” (period of 1933-
1945), meaning persecution on grounds of political opinion, race, faith or belief.*
In addition, compensation was limited to certain forms of harm, namely for loss
of life, deprivation of liberty, loss of limbs, health, property, career and economic

advancement.?”

The nature of the act and the harm caused to victims has also been adopted or
proposed as a criterion for prioritization in various reparations initiatives in
Africa. The Liberian Truth and Reconciliation Commission recommended
collective reparations “for [the] communities most victimized by years of
conflict”.® Similarly, in Morocco, the Equality and Reconciliation Commission

identified eleven regions where particularly grave violence had occurred which it
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Bundesgesetz zur Entschidigung fiir Opfer der nationalsozialistischen Verfolgung (BEG). In Force 1st
October 1953, available at: http://www.gesetze-im-internet.de/bundesrecht/beg/gesamt.pdf,
Amended i. a. 2009, (in German). For translated excerpts of the original law and the amended
law of 1965, see Pablo de Greiff (ed.), The Handbook of Reparations, (Oxford, OUP, 2006), pp. 898
et seq.

Sections 15, 28, 43 and 51 BEG 1956. See De Greiff (ed.), The Handbook of Reparations, (Oxford,
OUP, 2006), pp. 898 et seq and 951 et seq.

Liberia TRC Final Report 11 December 2009, available at
http://www .trcofliberia.org/reports/final, Volume 2: Consolidated final report,
http://www. trcofliberia.org/reports/final/volume-two_layout-1.pdf.
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46.

proposed should benefit from specialized reparations programmes.* The United
Nations Compensation Commission also adopted a harm-based approach
providing compensation to individuals who suffered from certain identified

forms of harm that had passed a particular threshold level of gravity.*

4. Prioritization in order to maximize the impact of limited

resources:

Finally, prioritization with a view to impact maximization is also a common
practice in many reparations programmes established at the national level. At
times, this can simply involve efforts to avoid duplicating programmes for
redress by concentrating on those victims who have received nothing before
assisting those who have already received some form of assistance from another
source. This approach was, for example, adopted in Sierra Leone, where that
country’s Truth and Reconciliation Commission proposed that reparations
programmes should exclude from their ambit those children who were already
benefiting from education and training as part of ongoing Disarmament,

Demobilization and Reintegration (DDR) programmes.*!

In the particular context of the Lubanga case, it is worth bearing in mind that
many DDR programmes already operate within affected areas of the Democratic
Republic of the Congo. The World Bank has, for example, funded an extensive
DDR programme under the umbrella of the Multi-Country Demobilization and
Reintegration Programme (“MDRP”).#2 Where individuals have previously
benefited from such programmes, it may make sense for such persons to receive

relatively less priority in any reparations that might be ordered in the Lubanga
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Morocco, Equity and Reconciliation Commission, Final Report, Vol. 3: Justice and Reparation
for Victims, Dec. 2005, p.33.

See e.g. Decision 4, UNCC Governing Council, S/AC.26/1991/3, 23 October 1991.

Report of the Truth and Reconciliation Commission, Sierra Leone, Vol II, Chapter IV, para. 178.
See World Bank, DDR in the Democratic Republic of the Congo: Program Update, September 2009,
available at < http://www.mdrp.org/PDFs/DRC Program Update.pdf >
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48.

case compared to those who have not been in receipt of any such assistance. In
any event, given that the purpose of reparation is to redress the harm caused by
unlawful conduct, in principle it would be inappropriate for beneficiaries to
receive more than that necessary to redress the harm they suffered as a result of

the crime of which they were victim.*

A further (somewhat more controversial) method of impact maximization is to
prioritize resources for redress according to the impact that they will have or are
likely to have.* In contrast to an approach which seeks to use limited resources to
alleviate the harm suffered by those who have been most gravely affected by a
crime, an impact-maximization approach to victim redress would instead support
those forms of redress that would have the greatest impact among the beneficiary
class as a whole. Thus, rather than funding prosthesis or expensive medical
rehabilitation for those who have been severely disabled, less resource-intensive
forms of redress such as the provision of micro-credit to those whose livelihoods
have been harmed may be favoured. While strategies of impact-maximization
influence many reparations programmes at the national level, particularly those
where resource constraints are especially acute, such strategies can also prove
controversial, not least because those victims who have been most gravely
affected, whose injuries may tend to require resource-intensive forms of redress,

may feel overlooked by processes designed with a view to their overall impact.

(iv) Steps Necessary in advance of Prioritization

In order to enable the Court to prioritize resources effectively and fairly the Court
and/or Trust Fund would require a significant amount of information on the

victim class prior to a final decision on prioritization being taken or approved.
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See Factory at Chorzéw (Germany v. Poland), Merits, 1928, PCIJ Series A, No. 17, p. 47.
See Conor McCarthy, Reparations and Victim Support in the International Criminal Court
(Cambridge:CUP, 2012), Chapter VIII.
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51.

First, a scoping exercise of victims and their circumstances would be required. As
part of this it would be necessary to gather information concerning the areas
where victims live and the factors which, in interaction with this environment,
may render individuals particularly vulnerable or needy. This would likely
require some form of preliminary scoping or mapping exercise to be carried out
in order for a determination to be made as to which groups of victims were most

vulnerable and how their vulnerability could best be addressed.

Second, it may well be that as part of a process of prioritization some victims
receive little or nothing by way of redress in order to enable more meaningful
assistance to be provided to those who are more needy or vulnerable. In
circumstances where some victims may receive nothing as a result of
prioritization it is essential for reasons of both fairness and efficiency that the
redress that is provided does not duplicate assistance that is already available and
that redress is not provided to those who have already benefited from other
sources. In order to avoid duplication or double redress, a thorough mapping

exercise is therefore essential both for reasons of fairness and efficiency.

Finally, an impact assessment which considers the implications of different forms
of reparations and different approaches to prioritization, in light of local
conditions and sensitivities, will often be essential. In some situations, the
provision of particular forms of reparation, like compensation may be
inappropriate or even harmful. Similarly, prioritizing resources for redress based
on different sets of criteria may have implications for inter-community relations,
social cohesion or for wider processes of transitional justice. For example, given
that the prioritization of resources in favour of certain victims would necessarily
be to the benefit of some victims but not others, there is scope for a process of
prioritization, if not managed carefully, to lead to the creation of acrimony among

a different groups of victims or between different victims and wider society. In
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light of these concerns it is therefore important for some form of impact
assessment to be carried out to ensure that any such effects are avoided or, at least

mitigated, to the extent possible.

(v) Prioritization and Participation: Avoiding an adversarial relationship

among victims

52. A final important issue concerns how reparations adjudication may be managed
taking into account the need to avoid extensive litigation, acrimony or an
adversarial relationship among victims. If the Court decides to award reparations,
a hearing may be held in conjunction with a sentencing hearing or separately.
This is set out in Article 76(3) of the Rome Statute, which stipulates that “any
representation under article 75 shall be heard during the further hearing referred
to in paragraph 2 [the sentencing hearing] and, if necessary, during any
additional hearing”. Where the “personal interests” of victims are affected by the
issues under consideration in such proceedings it is to be expected that a
substantial number may wish to participate in proceedings and to have their

views on reparations presented and considered in accordance with Article 68(3).

53. Different victims or groups of victims will, however, inevitably have different, at
times diverging or conflicting, interests to protect with regard to the form and
scope of a reparations award. Some will wish to see priority given to redressing
certain forms of harm or to the harm suffered by a particular sub-set of victims
(e.g. child soldiers who have suffered serious injury during conflict or those who
were subjected to sexual violence). Others, owing to their own circumstances,
may wish to see a reparations award give priority to those victims who are most
vulnerable or those with the greatest need. Some victims may also favour
particular forms of reparations like compensation, rehabilitation or vocational

training. Since funds for reparations will be very limited and will not, in all
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55.

56.

likelihood, allow for the satisfaction of all harm or all needs resulting from a
crime, there is potential for any process by which decisions are taken on the
scope, form and extent of reparations awards to foster an unhelpfully adversarial

relationship among different groups of victims.

In considering how best to avoid such problems there is a body of comparative
experience which the Court may find it useful to draw upon. In particular this
has been a problem confronted in the settlement of mass claims proceedings in
the United States in litigation including Re Holocaust Victims’ Assets and Re Agent
Orange. The method used in such litigation to avoid the development of an
adversarial approach is the appointment of the Office of Special Master which, in
effect, makes proposals as to the use of funds for reparations usually prior to
substantive submissions being requested from the parties, including potential

members of the beneficiary class.

In the Re Holocaust Victims’ Assets litigation the Court explained the central
rationale underlying the appointment of a Special Master. In the course of its
judgment the Federal District Court for the Eastern District of New York
observed:

The Decision to utilize a Special Master to propose a plan of allocation and
distribution was motivated by a desire to spare Holocaust survivors from
being forced into an adversarial relationship that would have required them
to squabble over a settlement fund that, while substantial, is necessarily
insufficient to do full justice to all members of each plaintiff class. It was
hoped that a neutral Special Master acting with the guidance of the affected
community, could conduct a serious inquiry into the facts and law, and
propose a plan of allocation and distribution that would do non-adversarial
justice to the claims of all class members.*

In certain respects this institution is analogous to the role of the Trust Fund which

is required to submit an “implementation plan” to the Court (TFV Reg 54) in

45

Memorandum and Order of Korman, C.J., p. 2, 22 November, 2000, United States District Court
E.D.N.Y. Case No. CV 96-4849 (ERK)(MDG) (Consolidated with CV 96-5161and CV 97-461).
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59.

circumstances where the Court makes an award through the Trust Fund. It
should be noted, in this regard, that proposals regarding “implementation” do
not simply relate only to logistical matters but may also deal with substantive
questions including the form and scope of reparations and which victims may
benefit (see TFV Reg. 55). These are matters in respect of which it can be expected
that there may be disagreement or controversy among victims and such

controversy is not necessarily ideally solved through adversarial litigation.

In light of the experience of US mass claims litigation, an option for the Court is
therefore to request a proposal from the Trust Fund (with necessary input from
the Registry/VPRS) on questions of implementation and then inviting
submissions/representations from groups of victims on the basis of a concrete set

of proposals put forward by the Trust Fund.

This may also have the added advantage of managing the expectations of victims
more effectively by offering concrete proposals and thereby creating less room for
different groups of victims to expend time and effort preparing submissions on
their own proposals for the use of reparations funds, many of which may have no

realistic prospect of being fulfilled.

Inviting submissions regarding a set of concrete proposals also has the added
advantage of enabling more focused representations from groups of victims,
facilitating a more focused adjudicative process and fostering one that is better
able to illicit information from victims concerning problems which may be
encountered in implementing the detail of any particular set of arrangements for
reparations. In any event, it certainly seems desirable to avoid adversarial
litigation between groups of victims, each fighting over the disposition of very
limited reparations funds and if adversarial processes are utilized to resolve

disputes, this should be very much an option of last resort.
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B. Options for Redressing Harm Suffered as a Result of Child Conscription
(i) Individual and Collective Reparations

a. The distinction between “individual” and “collective” awards

In addressing the harm suffered by victims of crimes within the jurisdiction of the
Court, reparations awards under the Rome Statute may be either individual or
collective in character, or both. This is made clear in Rule 97 of the Rules of
Procedure and Evidence (RPE) which states that “[t]aking into account the scope
and extent of any damage, loss or injury, the Court may award reparations on an
individualized basis or, where it deems it appropriate, on a collective basis, or

both”.

The distinction created by Rule 97(1) between “individual” and “collective”
reparations awards has crucial implications not only for the form of reparations
which victims ultimately receive but also, where awards are made through the
TFV, for the manner in which such awards are implemented, including the
applicable procedures for verification and allocation. Whereas Part III, Chapter III
of the TFV Regulations sets out detailed procedures regarding the
implementation and verification of individual awards, Part, III, Chapter IV of the
TFV Regulations, which deals with collective awards, is largely silent on the

procedures necessary to ensure that an award is implemented appropriately.

In the view of the Registry, although certain forms of reparation may readily be
categorized as “individual” or “collective”, in practice these concepts are neither
entirely distinct nor mutually exclusive with the result that many other forms of

reparation are not susceptible to simple characterization.

This is illustrated by the practice of the Inter-American Court of Human Rights

(IACtHR). In general, where it orders the latter category of reparations the
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IACtHR does so in order to address collective forms of harm suffered by a
collectivity of victims as a whole, such as a victimized village, tribal or ethnic
community. This interpretation of the concept of “collective reparations” also

receives support in the academic literature on this topic.

An example of this approach is the case of Moiwana Community v. Suriname*
which arose out of an attack carried out by Surinamese state agents upon a
settlement in which members of the N’djuka community were resident during the
Surinamese civil war. In the course of this attack numerous civilian residents
were killed, small holdings destroyed and surviving residents forcibly
displaced.*® In its findings on reparations, after awarding various forms of
individual reparation, the Court held that, alongside these, a variety of collective
or communal measures must also be awarded.* The Court observed that “such
measures seek to impact the public sphere” and that “these measures have special
significance in the instant case, given the extreme gravity of the facts and the
collective nature of the damages suffered”.>® As part of its collective reparations
order the Court’s award included: collective title to land; the establishment of a
communal development fund; a public apology in favour of the victimized
community; and the creation of an appropriate monument in favour of victims.>!
In the Registry’s submission, forms of reparation such as these, involving the
provision of reparation to a victimized community in recognition of the harm
suffered by that collectivity of victims as a whole is unquestionably collective in

character.
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See Friedrich Rosenfeld, “Collective Reparation for Victims of Armed Conflict”, 879 International
Review of the Red Cross 731 (2010), p. 732.

Moiwana Community v. Suriname, Merits, Reparations and Costs, 15 June 2005, Inter-Am Ct. H.
R., Series C. No. 124.

Ibid. para. 86 et seq.

Ibid. para. 194.

Ibid. para. 201.

Ibid.
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Other forms of reparation are, however, not as easily designated as either
collective or individual. Often reparations awards require the establishment of a
programme which provides services to a multiplicity of victims such as the
establishment of a health or counselling clinic. Even though these processes do
not seek to redress collective harm as such, with victims benefiting individually
rather than as a group, such processes are nevertheless sometimes described as
“collective” reparations.”> However, in the Registry’s respectful submission,
differentiating between individual and collective reparations on the basis of
whether the process by which an award is administered serves multiple victims
does not provide a workable basis for meaningfully distinguishing between
different forms of reparation. Under such an approach even forms of reparation
classically considered individual in character, such as the payments administered
by the United Nations Compensation Commission in respect of harm caused
during the First Gulf War (c. 1990-1991), would be treated as collective since
multiple victims benefit from a single reparations process. Indeed, by this
definition almost no reparations programme could be described as “individual”
and subject to the verification requirements set out in Part III, Chapter III of the
Trust Fund Regulations, something which appears to run counter to the purpose
of these provisions. Thus, although certain forms of reparation, such as the
establishment of a community development fund, can unquestionably be
described as collective in character, the distinction between individual and

collective awards often becomes blurred in respect of many other forms of award.

In light of this the Registry submits that the best approach is likely to be for the
Court to determine itself whether an award is individual or collective on a case-

by-case basis. Since, in practical and procedural terms the importance of the

52

See e.g. Ituango Massacres v. Colombia, Merits, Reparations and Costs, 1 July 2006, para. 397,
Inter-Am Ct. H. R. Series C. No. 148. Here Court included the provision of free medical
services, including counselling, to victims next-of-kin and a programme to provide housing for
individual beneficiaries as part of its “collective” reparations award.
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distinction lies in the different rules which become applicable where an award is
implemented, in the Registry’s view the simplest and most effective approach is
likely to be for a Trial Chamber to determine whether the most appropriate
procedures for the verification of an award are the “individual” procedures set
out in Chapter III of the TFV Regulations or whether a more flexible approach is

necessary in accordance with Chapter IV.

b. Collective Awards to a Group of Victims “as a Whole”

With regard to collective reparations awards an important question arises as to
whether such an award can, in fact, be addressed to a community of victims as a
whole, given that Rule 85, RPE defines victims singularly. Given the very limited
resources available for victim redress and the type of harm often inflicted by

crimes under international law.

In this regard it is submitted that although a community as such cannot qualify as
a “victim” under Rule 85 of the Rules of Procedure and Evidence, this need not
stand in the way of collective awards to a group of victims as a whole.”® The
jurisprudence of the Inter-American Court of Human Rights* provides an

indication of how such an award may be made.

As under the Rome Statute, a community as such is not an “injured party” for the
purposes of reparation under the ACHR.® Instead, the Court treats the
individuals which comprise a community as the injured parties. For example, in

Saramaka People v. Suriname, in which the Court found that Suriname had

53

54

55

This form of award to a group of natural victims as a whole must be distinguished from a
reparation award to an institutional victim within the meaning of Rule 85(b),

In addition to the cases cited in the text, see Ituango Massacres v. Colombia, paras 396-397, ibid;
Moiwana Community v. Suriname, Merits, Reparations and Costs, 15 June 2005, para 194, Inter-
Am. Ct. H. R. Series C. No. 124; Sawhoyamaxa Indigenous Community v. Paraguay, Merits,
Reparations and Costs, para. 207, Inter-Am. Ct. H. R. Series C. No. 146.

Only an “injured party” may receive reparation under Article 63(1), American Convention on
Human Rights.
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unlawfully permitted industrial and commercial activities on the Saramaka
people’s traditional lands, causing environmental destruction, harming their way
of life and threatening their existence,* it held that it “considers the members of
the Saramaka people as the “injured party” in the present case who, due to their
status as victims of the violations established in the present Judgment ... are the

beneficiaries of the collective forms of reparations ordered by the Court”.>”

Similarly, in Plan de Sdnchez Massacre v. Guatemala, in which the Court found that
Guatemala was responsible for an attack on a predominantly Mayan village in the
course of which several hundred people were executed, many women and girls in
the village raped, most of the village destroyed and a substantial amount of
property looted,* it recognized “the extreme gravity of the facts and the collective
nature of the damage produced”.” In addition to ordering individual reparations,
the Court ordered a series of collective reparations “to the members of the [Plan
de Sanchez] community as a whole”,** which included the establishment of a

range of social, infrastructural and educational facilities for the community.

In the Registry’s view, there is no reason in principle why the ICC could not
adopt a similar approach when using its power to make a collective reparations
award by making such an award to a particular group of victims as a whole.
Indeed, given the limited resources available for victim reparation and the
importance of avoiding an overly selective or narrow approach to reparations,

there may often be good reasons in practice for the adoption of such an approach.
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See, for example, Saramaka People v. Suriname, Merits, Reparations and Costs, 28 November 2007,
para. 153-154, Inter-Am. Ct. H. R. Series C. No. 172.

Ibid. para. 189.

Plan de Sdanchez Massacre v. Guatemala, Reparations and Costs, 29 April 1994, p. 23 et seq., Inter-
Am. Ct. H. R. Series C. No. 105.

Ibid. para. 93 (emphasis added).

Ibid. para. 86.
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With regard to such an award it would, the Registry submits, not necessarily be
essential for each and every beneficiary to be identified and verified in all
instances.®’ In practice, whether the identification of all of those comprising a
collectivity would be required would depend on the type of reparations award
made to the group of victims “as a whole”. For instance, a fund established to
support social cohesion projects, such as the establishment of community
facilities, in a village the social fabric of which had been damaged by an atrocity,
would not necessarily require the identification of each and every member of the
collectivity to benefit as a whole. On the other hand, should the Court seek to
address the harm caused to the social cohesion of a community through
establishing a programme to facilitate the return of individuals who had been
forced away, then some form of individual identification and verification process

would, of course, be required.

In the context of the Lubanga case specifically, collective award to a group of
victims as a whole would for instance be appropriate in a situation where a large
number of children had been abducted for purposes of child conscription from a
particular locality resulting in enduring harm to the social fabric of that
community. Whether there are communities which have suffered from such harm
to the detriment of the individuals living therein would need to be determined by
means of a victim mapping exercise carried out with a view to future possible

reparations awards.®

61

62

This appears to be born out by the design of the Regulations of the Trust Fund as regards
collective awards, which does not specify verification procedures to be adopted, leaving it to
the Court to determine which processes for verification and identification should be adopted in
respect of a particular collective award.

See further Section 4 of present document.
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(il)  Appropriate and Feasible Modalities of Reparation in respect of Child
Soldiers

Article 75(1) of the Rome Statute requires that “the Court shall establish principles
relating to reparations to, or in respect of, victims, including restitution,
compensation and rehabilitation”. The fact, however, that the Court may establish
principles pertaining to these specified forms of reparation does not exclude the
possibility of it developing principles regarding other forms of reparation,
including, for instance, symbolic or moral forms of redress. This is confirmed by
the equally authentic French text of the Statute which provides, in relevant part,
that “[I]a Cour établit des principes applicables aux formes de réparation, telles

que la restitution, I'indemnisation, ou la réhabilitation ...”

Undoubtedly some forms of reparation will be much more relevant for
addressing the harm suffered by certain groups of victims or certain forms of
victimization than others. The following section will therefore consider the
different forms of reparation that the Court could award, bearing in mind the

particular circumstances of child soldiers.

a. Forms of Moral Reparation not Requiring Significant Financial
Resources

Although certain forms of reparation, such as compensation or the provision of
rehabilitation to victims of the crime committed by a perpetrator may require
substantial resources, it is not the case that all forms of reparation necessarily
require significant resources in order to be viable. A number of forms of
reparation could be ordered by the Court, without drawing upon either the
resources of a convicted person (if any) or the “other resources” of the Trust

Fund.

1. Apology
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77.One such form of reparation is that of an apology or expression of regret, by a

78.

convicted person. An apology or expression of remorse need not be limited to a
verbal or written statement by a perpetrator in court. It could, for example, be
manifested more tangibly through the participation of the perpetrator in a
ceremony which serves as an act of atonement. The Inter-American Court of
Human Rights commonly orders such events, albeit directed against states, in
respect of egregious violations which have had significant impact upon the lives
of victims and their families. Where the IACtHR requires that a public
acknowledgment take place, it will also usually set out how such a public
acknowledgment is to occur, stipulating, for example, that it must occur in the
presence of victims or that the ceremony take place in a particular locality such as
the location where an atrocity actually occurred.®® Although, in the context of
international human rights adjudication, such measures are directed against
states, there is, in the Registry’s submission no reason in principle why, in the
context of individual criminal responsibility, an individual could not, where
appropriate, be requested to provide victims with an expression of regret or to
participate in some form of event to signify his or her contrition. A brief
document outlining key principles applied by the Inter-American Court of Human

Rights to reparations of gross human rights violations of relevance to the International

Criminal Court, prepared by Dr Clara Sandoval, is annexed to this report.

Although to be meaningful, an expression of regret or an apology would need to
be genuine, it is not necessarily the case that there would be no incentive for an
impecunious accused to provide an apology or to participate in an act giving
expression to his or her contrition. It is common practice for genuine remorse to
be taken into account in sentencing by way of mitigation. The possibility of
receiving a reduced sentence as an acknowledgment for genuine remorse may

thus lead a convicted person to reflect more carefully on whether they are in a

63

See Plan de Sdnchez Massacre v. Guatemala, Reparations, 19 November 2004, para. 100, Inter-Am.
Ct. H. R. Series C. No. 116. See generally, Conor McCarthy, Reparations and Victim Support in
the International Criminal Court, Chapter VI.
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position to express genuine remorse to those who have been harmed as a

consequence of their actions or to participate in a ceremony signifying the same. .

2. Judgment as Reparation

Alongside contrition, two further forms of reparation that do not necessarily
require significant resources include a judicial declaration of wrongfulness and
(relatedly) a decision by a Court that its judgment should be treated as a form of
reparation. Both are also commonly awarded as forms of reparation in
international judicial proceedings,®* and could, in the event of conviction, also be

ordered in the Lubanga case without the need for substantial resources.

Indeed, international practice has not been limited merely to the designation of a
judgment as a form of reparation. A number of Courts and tribunals, in particular
the Inter-American Court of Human Rights, have also utilized the judgment or
judicial declaration in question as part of a wider public information initiative.
For example, the case of Juan Humberto Sinchez v. Honduras is illustrative. In this
case the Inter-American Court of Human Rights found that the victim had been
abducted by the Honduran army, tortured and executed. When the family of the
deceased complained about the killing of the victim, the Honduran army denied
that the armed forces had participated in the murder and claimed that the victim
was a criminal and member of a Salvadorian guerilla group.® In its findings the
Court stated that the judgment was to be treated as a form of reparation.®® In

addition, the Court required that as a measure of public education, the operative
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McCann v. United Kingdom, Merits, Grand Chamber, 5 September 1995, 21 E.H.R.R. 97; Benham
v. United Kingdom, Merits, Grand Chamber, 24 May 1996, para. 68, 22 E.H.R.R. 293; Bulacio v.
Argentina, Merits, Reparations and Costs, 18 September 2003, para. 96, Inter-Am. Ct. H. R.
Series C. No. 100; Juan Humberto Sanchez v. Honduras, Merits, Reparations and Costs, 7 June
2003, para. 188, Inter-Am. Ct. H.R. Series C. No. 99.

Juan Humberto Sinchez v. Honduras, Merits, Reparations and Costs, 7 June 2003, pp. 39-40, paras.
13-16, Inter-Am. Ct. H.R. Series C. No. 99.

Ibid. para 172.
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part of the judgment and the chapter on proven facts must be published in the
official gazette Diario Oficial and in another national-circulation daily.®” There are
many other cases in which the Inter-American Court of Human Rights has
required its legal and factual findings to be treated as a form of satisfaction and
has required these to be publicized through various media by way of civic

education or public information.

In the context of ICC reparations, should the Court decide to treat its judgment as
a form of reparation and, in consequence to establish a public information
initiative, the Registry would recommend that the Chamber specifies the kind of
cooperation which should occur between the Registry and the TFV in respect of
any such activities to ensure that the Court’s existing resources are used as
effectively as possible. In conducting such activities it would be crucially
important for there to be coordination between the Registry and the TFV, within
the scope of their respective mandates and areas of expertise. Thus, it the Court
decided to treat its judgment as a form of reparation and, in consequence to
establish a public education or information initiative, the Registry would
recommend that the Chamber specifies the kind of cooperation which should
occur between the Registry and the TFV in respect of any such activities to ensure

that the Court’s existing resources are used as effectively as possible.
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Ibid. para. 188.

Miguel Castro-Castro Prison v. Peru, Merits, Reparations and Costs, 26 November 2006, para. 441,
Inter-Am. C. H.R. Series C. No. 160; Mapiripin Massacre v. Colombia, Merits, Reparations and
Costs, 15 September 2005, para. 318, Inter-Am Ct. H. R. Series C. No 134; Plan de Sinchez
Massacre v. Guatemala, Reparations, 19 November 2004, para. 103, Inter-Am. Ct. H. R. Series C.
No. 116; Ituango Massacres v. Colombia, Merits, Reparations and Costs, 1 July 2006, para 410,
Inter-Am Ct. H. R. Series C. No. 148.
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b. Forms of Reparation with Potentially Significant Financial
Implications

1. Compensation

Compensation is the most common form of reparation awarded by international
courts, tribunals and claims processes, such as the United Nations Compensation
Commission, which provided payments to those injured as a direct result of the
Iragi invasion of Kuwait in 1991. Compensation is commonly awarded, for
instance, by both the Inter-American Court of Human Rights and by the
European Court of Human Rights. National reparations programmes also often
award compensation as a form of reparation in respect of grave human rights

violations.

Despite the prevalence with which it is awarded compensation is not always an
appropriate form of reparation. This is invariably likely to be the case in
addressing the harm suffered by child soldiers, as is made clear in the Paris
Principles and Guidelines on Children Associated with Armed Forces or Armed
Groups, paragraph 7.35 of which states that “[d]irect cash benefits to released or
returning children are not an appropriate form of assistance, as experience has
repeatedly shown”.® A number of studies that have dealt with the question of
cash payments to child soldiers have also highlighted the potentially negative

implications of such an approach.”

Such money may often, for example, end up in the hands of the parents of the

child who may use it to pay off debts or for general household expenses rather
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The Paris Principles: Principles and Guidelines on Children Associated with Armed Forces or
Armed Groups, February 2007.

Dyan Mazurana and Khristopher Carlson, “Reparations as a means for Recognizing and
Addressing Crimes and Grave Rights Violations against Girls and Boys during Situations of
Armed Conflict and under Authoritarian and Dictatorial Regimes”, in Ruth Rubio Marin (ed.),
The Gender of Reparations, Unsettling Social Hierarchies while Redressing Human Rights Violations,
(Cambridge: Cambridge University Press, 2009), 190. See also Michael Wessells, Child Soldiers:
From Violence to Protection (Cambridge, MA, Harvard University Press, 2009), p. 180.
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than for the benefit of the young person in question.”” Where children or young
people retain money themselves a further problem is that few have the skills to
properly manage, save or invest money. Many may have no access to a bank
account, or a private safe location in which to keep their money. In many

countries, minors are not allowed to open bank accounts.

Issues may also arise in respect of what the money is spent on. In many of the
areas in which victims live there may be little that they could purchase by way of
goods or services that would assist them in overcoming the personal
consequences of the experience or trauma they have undergone. Furthermore,
there is the not insubstantial risk that those at an early stage of maturity may use

money for purposes not entirely beneficial to their longer term welfare.

Cash payments also pose difficulties from a gender perspective. Owing to
perceptions in some societies as to the role of women, cash payments made to
female child soldiers who, by the time they receive payment, are in the early
stages of adulthood, may end up being relinquished to a male family member or
husband and many victims may, in consequence, have little control over how the

money is used, let alone being able to ensure that it is used for their benefit.”

Finally, from a feasibility perspective, a monitoring and verifying a process to
ensure that cash payments go to intended beneficiaries and are not misused or
misappropriated can also involve administrative procedures which are resource
intensive. If the per capita amounts to be dispensed are small, the administrative
costs of an arrangement for distribution may be disproportionately high. In light
of all of these factors, the Registry’s believes that cash payments may not be the

most appropriate modality of reparation in the context of the present case.
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Carlson and Mazurana, ibid. p. 194.
See generally Elena Birchall et al. The International Criminal Court and Reparation for Child
Victims of Armed Conflict, Reparations Unit, Briefing Paper No. 4, August 2011.
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88.

89.

90.

91.

2. Rehabilitation

Many child soldiers will have suffered serious physical and psychological harm
as a result of their time engaged in hostilities. Many will have either witnessed or
been involved in traumatic events, which may have long-term consequences for
their psychological well-being. In addition, a substantial number of child soldiers,
both male and female, may have been subjected to sexual violence in the course of
their conscription. Others will have suffered severely debilitating physical injuries
as a result of their involvement in hostilities, leading to immobility or impaired

physical capabilities.

Long-term consequences such as these can be alleviated or mitigated through
effective rehabilitation.”® As a result rehabilitation has, for some years, been a
particularly important form of redress within the framework of international
human rights law. Article 14(1) of the Convention against Torture,” for instance,
stipulates:

[e]ach State Party shall ensure in its legal system that the victim of an
act of torture obtains redress and has an enforceable right to fair and
adequate compensation including the means for as full rehabilitation
as possible.
The Basic Principles on the Right to a Remedy and Reparation also refer to

rehabilitation as a form of reparation which victims of gross violations of human

rights law or international humanitarian law should receive.”

A wide variety of different measures are encompassed by the concept of

rehabilitation. The Basic Principles on the Right to Reparation state that
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For an overview of international practice relating to rehabilitation see Redress “Rehabilitation
as a Form of Reparation under International Law”, December 2009.

Convention against Torture and Other Forms of Cruel, Inhuman or Degrading Treatment or
Punishment, 10 December 1984, entry into force 26 June 1987, 1465 U.N.T.S. 85

Basic Principles and Guidelines on the Right to a Remedy and Reparation for Victims of Gross
Violations of International Human Rights Law and Serious Violations of International
Humanitarian Law, adopted in General Assembly Resolution 60/147, 16 December 2005. para.
18.
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92.

93.

94.

“[r]ehabilitation should include medical and psychological care as well as legal

and social services”.”®

Of the international and regional human rights courts, the Inter-American Court
of Human Rights has the most developed body of jurisprudence in this regard.
The measures which it has ordered have included the provision of free health care
and medicine for victims,” the establishment, in communities where atrocities
occurred, of specialist health clinics with capabilities in matters such as
prosthesis,” the provision of psychiatric counselling,”” and psycho-social support

programmes.®

Rehabilitative measures can also include programmes for the social rehabilitation
of a community of victimized individuals where the crimes committed against
individuals have caused collective harm to that group of victims as a whole, by,
for example, damaging or destroying the social or cultural fabric of the village,

tribal or ethnic community in which they reside or to which they belong.

Indeed, in the context of a case dealing with mass-scale child conscription, it may
well be that the forcible removal from the children of a particular village or
community has resulted in tangible and identifiable harm to the way of life of that
community, its social structure and fabric. This is also a form of harm which (if
recognized by the Court) can be susceptible to different forms of social or

collective rehabilitation.
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Ibid. para. 21.

Mapiripin Massacre v. Colombia, Merits, Reparations and Costs, 15 September 2005, para. 312,
Inter-Am. Ct. H. R. Series C. No. 134; Rochela Massacre v. Colombia, Merits, Reparations and
Costs, 11 May 2007, para. 302, Inter-Am Ct. H. R. Series C. No. 163.

Plan de Sdnchez Massacre v. Guatemala, Merits, Reparations and Costs, 29 April 1994, para. 110,
Inter-Am. Ct. H. R. Series C. No. 105.

Plan de Sdnchez Massacre v. Guatemala, Merits, Reparations and Costs, 29 April 1994, Ibid; Miguel
Castro-Castro Prison v. Peru, Merits, Reparations and Costs, 26 November 2006, paras. 448-450,
Inter-Am. C. H.R. Series C. No. 160; Rochela Massacre v. Colombia, Merits, Reparations and Costs,
11 May 2007, para. 302, Inter-Am. Ct. H. R. Series C. No. 163.

19 Tradesmen v. Colombia, Merits, Reparations and Costs, 5 July 2004, para. 278, Inter-Am. Ct. H.
R. Series C. No. 109.
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95. An example of how the Inter-American Court of Human Rights often seeks to use
social rehabilitation to redress collective forms of harm such as this is provided by
the Plan de Sdnchez Massacre case, which concerned the killing of several hundred
members of an indigenous community in Guatemala as well as the destruction of
their property. In this case the IACtHR required various measures to address the

collective harm caused by the violence in question, including, inter alia:

i) The study and dissemination of the Maya-Achi culture in the affected
communities through the Guatemalan Academy of Mayan
Languages or a similar organization;

ii) Supply of teaching personnel trained in intercultural and bilingual
teaching for primary, secondary and comprehensive schooling in

these communities; and

iii) The establishment of a health center in the village of Plan de Sanchez
with adequate personnel and conditions, as well as training for the
personnel of the Rabinal Municipal Health Center so that they can
provide medical and psychological care to those victims who have
been affected [by the massacre] and who require this kind of

treatment.®!

96. In the specific context of the Lubanga case a number of factors are significant as
regards the practicability or feasibility of individual or social rehabilitation as a
form of reparation. The first is cost. While the provision of medical rehabilitation,
including measures such as prosthetic treatment, undoubtedly has the potential
to substantially alleviate the harm suffered by child soldiers, some of whom have

been grievously injured in the course of hostilities, it is also a resource intensive

81 Plan de Sdnchez Massacre v. Guatemala, Merits, Reparations and Costs, 29 April 1994, para. 110,
Inter-Am. Ct. H. R. Series C. No. 105.
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97.

form of reparation. For instance, the establishment and operation of some form of
medical service capable of providing various forms of assistance to an
appropriate category of victims would require trained and skilled professional
staff, certain forms of specialized equipment might also be necessary depending
on the help the programme was established to provide and such a programme
could also be expected to attract significant operational costs. Moreover, the
greater the number of victims such a programme sought to assist the greater these
costs could be expected to be. Given the resource intensive nature of
rehabilitation programmes, it should therefore be born in mind that the
establishment of such a programme may have implications for the other forms of
reparation that it would be possible to award and, more generally, for the number

of victims whom it would be possible to assist.

Although no comprehensive mapping of the victims in the Lubanga case has yet
taken place, it is clear that often victims are geographically dispersed. Indeed a
number no longer live in the region, having been relocated as a consequence of
involvement in proceedings. The fact that victims are not concentrated in a single
location also has implications for the forms of reparations that could feasibly be
provided, particularly if resources for reparations are to be distributed equitably
among victims. If, in the event of a reparations award, the Chamber decides that
it is important to ensure that victims in a like position (e.g. having suffered
similar forms of harm etc) are treated alike, then this may militate against the
establishment of a location-specific rehabilitation programme, given that it would
be of little use to victims not living in its vicinity. In this case, certain forms of
social rehabilitation may prove more practical, such as funding for the provision
of additional personnel in a range of locations who could provide medical,

educational or other services to victims.
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3. Educational or vocational training scholarships

Children who have been conscripted into armed forces will, in most cases, have
lost out on the possibility of formative education. Indeed, in many cases the
course of their lives will have been substantially altered by their conscription.
Should the accused be convicted in the Lubanga case there is a useful range of
experience upon which the Court may draw in seeking to address the specific

circumstances of such persons if it decides to award reparations.

Particularly where a violation has substantially affected an individual’s “life
plan” the Inter-American Court of Human Rights has, in recent years, been
willing to offer remedies to seek to repair such harm. This it usually does through
the establishment of an educational scholarship or fund for the vocational
training of the victim. In Cantoral Benevides v. Peru,®? the victim had been
incarcerated for a period of four and a half years when he was a 20 year old
student. During his period of incarceration he was subjected to torture and other
forms of ill-treatment. With regard to these events, and bearing in mind the
particularly young age of the victim, the Court noted that violations inflicted
upon him had,

Dramatically altered the course that [the victim’s] life would otherwise
have taken. The pain and suffering that those events inflicted upon him
prevented the victim from fulfilling his vocation, aspirations and
potential, particularly with regard to his preparation for his chosen
career and his work as a professional. All this was highly detrimental to
his “life project”.

In consequence, the Court stated that: “the best way to restore [the victim’s]
life plan is for the State to provide him with a fellowship [...] at a learning

institution of recognized academic excellence” .8
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No.

Cantoral Benevides v. Peru, Merits, Reparations and Costs, Inter-Am. Ct. H. R. Series C. No. 88,
para. 60.
Ibid. para. 81.
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101. As regards questions of feasibility, if an award for reparations is eventually
granted in the Lubanga case, a number of factors are pertinent. The first concerns
the appropriateness of different forms of training given the age profile of the

victims.

102. The acts alleged by the prosecution occurred between 1 July 2002 and 31
December 2003. In the event that the accused is convicted this means that the
child soldiers in question, being under the age of 15 at this time, will be in their
early twenties by the time any reparations award is made. The passage of time
must be born in mind in determining the feasibility and usefulness of different
forms of reparations. While an effective assessment of the harm suffered by
victims and their current needs will be necessary, in due course, it may well be
the case that for many victims vocational training in a skill or trade may, for
example, be more appropriate than the possibility of further education. On the

other hand, there may be victims who would benefit from formal education.

103.  One possibility would be to provide teaching or training personnel in affected
communities to provide appropriate assistance to victims. The difficulty with this
approach is that, as with rehabilitation, victims are often dispersed and so it may
not be practical for many victims to benefit from such an arrangement. In
addition, it may be somewhat inflexible. The forms of assistance with which
victims would be provided would be inherently limited and, as noted above,
certain forms of training or education may not correlate effectively to the present

needs or wishes of victims.

104. A more flexible alternative would be a fund, which a particular group of
beneficiaries could draw upon to obtain resources for specific purposes. If the role
of the fund is to provide resources to victims to repair harm to their “life plan”,

these purposes need not be limited to vocational or educational training. It might
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also, for example, permit small amounts of micro-credit to assist a victim in

developing a trade or small business.

105.  Logistically, to avoid the risk of the misuse of funds, some form of verification
process would, of course, be necessary to ascertain that the resources were only
made available to the intended beneficiaries and to ensure that they were used for
appropriate purposes. Such a process would perhaps be feasible in respect of a
relatively confined group of beneficiaries but may not be possible for a larger
group. There may, however, be particular groups of victim whose life plans have
been particularly severely affected by their conscription, for example, female
child soldiers who suffered sexual violence as a result of which they had a child
or child soldiers with particularly severe disability as a result of injuries sustained
in hostilities. In these circumstances, the Court may wish to consider a fund
prioritizing limited resources in favour of such victims. In any event the operation
and management costs of such an arrangement should not be disproportionate

relative the amount of funds actually distributed.

4. Initiatives to Restore Family Relationships: Tracing and

Resettlement Programmes

106. An inevitable consequence of child conscription is that the familial ties
between children and their family are broken or lost with the result that, at the
closure of hostilities, child soldiers may have little or no relationship with their
families. In many instances, the victim’s family may have been dislocated as a
result of the conflict leaving the child unable to re-establish contact with them.
Alternatively, after spending a long period within the hierarchy of a military unit,
the actual process of re-establishing a relationship with a child’s family may

prove immensely challenging.
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107.

108.

Given the harm the crime of child conscription inflicts upon familial
relationships an appropriate form of reparation the Court may wish to consider
ordering, if it is established that this is needed, is a programme to assist with
family tracing for victims. The Paris Principles on Child Soldiers 2007 state that in
order to deal with the consequences of child conscription “contact with families
and communities [should be] established as soon as possible with a view to the
timely reunification or placement of the child within a supportive protective
environment, ideally their family”# It also recommends that “[c]Jonsideration
should be given to the mandate and experience of the ICRC with regard to tracing
and re-establishing family links in cooperation with the national Red Cross and
Red Crescent societies”.® If resources are sufficient a programme for tracing
families could be arranged for the relevant victims of child conscription, where
appropriate utilizing assistance requested from relevant intergovernmental
organizations. The UNHCR, for example, has evolved practices for dealing with
unaccompanied children. In the case of Rwanda, for instance, working together
with the ICRC and other agencies, it has standardised the process of data
collection and tracing, in an attempt to reunite children and their parents or
families. In addition, many NGOs like Save the Children have experience of
operating tracing programmes in respect of child soldiers and, again where
appropriate, the assistance of such an organization could be sought in the

establishment of this sort of reparations programme.

A tracing programme could not, however, be established in isolation. If a
Court-established reparations programme were to facilitate contact between a
former child soldiers and their families, some form of re-settlement arrangements
would also be necessary. This is because many returning children, who have been
active in fighting for many years and who have become accustomed to military

hierarchies, may encounter many psychological and social challenges upon
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The Paris Principles: Principles and Guidelines on Children Associated with Armed Forces or
Armed Groups, February 2007, p. 32.
Ibid. p. 32.
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109.

110.

family reunion. Family structures may have changed, parents may have
separated and some family members may have died. In addition, there is also
stigma associated with having been a child soldier, particularly for girls given the
prevalence of traditional perceptions as to their role in society. As a result former
combatants may face rejection from family members. Processes must therefore be
put in place to manage the resettlement of child soldiers. In practice this is often
done through the creation of an interim care centre.® These centres assist in
preparing children for society and family life. For child soldiers who have
reached the early stages of adulthood, such centres may provide assistance in

preparing child soldiers for family life of their own.

The establishment of such programmes may, however, raise a number of
feasibility issues. First, many organizations already provide or have provided
resettlement programmes for child soldiers. It would be important therefore that
arrangements are put in place to ensure that assistance is not duplicated in this
regard. In addition, many former child soldiers in the Lubanga case do not live in
a single area but rather live in geographically scattered locations. This would
indicate that the establishment of a resettlement centre for victims is unlikely to
be appropriate. A possible alternative arrangement may, however, be to provide
funding for those child soldiers who have not been able to avail of one of the
many resettlement initiatives to be assisted by an organization already operating
in the field. Indeed, given that many former child soldiers may already have
benefited from some form of resettlement programme, it may be that resettlement

only need be arranged in exceptional circumstances.

5. Civic Education Initiatives

In order to prevent recurrent violations or abuses in future public education

initiatives are often adopted as a form of reparation by programmes established

‘Elimination of All Forms of Discrimination and Violence against the Girl Child: Report of the
Expert Group Meeting’, Innocenti Research Center, Florence, Italy, 25-28 September 2006, 11.

No. ICC-01/04-01/06 53/101 1st September 2011



1CC-01/04-01/06-2806 19-03-2012 54/101 FB T = - = =
Pursuant to Trial Chamber |'s instruction, dated 19/03/2012, this document is reclassified as PUBLIC

111.

112.

113.

at both the national and international levels. The basic principles on the right to
reparation enumerates a number of guarantees of non-repetition as forms of
reparation which are often appropriate in respect of grave human rights
violations. These include “the provision of ... human rights and international

humanitarian law education to all sectors of society ...”

Given that many actors in the armed conflict in the Democratic Republic of the
Congo and their civilian supporters may not even be aware that the conscription
of children into military forces is impermissible and amounts to a crime
punishable under international law, a Court-approved public education initiative
may be a particularly appropriate form of reparation in the event that there is a

conviction in the case of Prosecutor v. Lubanga.

Public education initiatives have often been ordered as a form of reparation in
proceedings before the Inter-American Court of Human Rights. For instance in
the case of Radilla- Pacheo v. Mexico, which concerned the abduction of a victim by
the Mexican army, as part of its reparations award the Court ordered that Mexico
establish, inter alia: a training programme for military officers in the protection of
human rights guarantees, in particular those that were at issue in the case, namely
enforced disappearance and a training programme for relevant public officials on

the judgment and its implications.?”

One option may be for the Court, should it make a reparations award, is
therefore for it to establish some form of civic education initiative, serving to raise
awareness of the fact that the use of children to fight in armed conflict is a crime
under international law. Such a form of reparation would tie in well with the idea
of a judgment of the Court being a form of reparation (should the Court decide to

treat it as such). Through such an initiative the Court’s judgment (if the accused is
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Radilla- Pacheo v. Mexico, Merits, Reparations and Costs, Inter-Am. Ct. H. R. Series C. No. 209,
para. 345.
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115.

116.

convicted) could be used as a tool for public education in the affected region.
Public education regarding the impermissibility of the use of children in armed
conflict may also serve as a guarantee of non-repetition, which is commonly

regarded as a form of reparation in the field of human rights law.%

As regards questions of practicability and feasibility, such an initiative could
be organized, if requested by the Chamber, with appropriate assistance from the
Registry which already engage in broadly analogous activities in the field. This
would also be a fairly cost effective form of reparation in contrast to some of the

more resource-intensive forms of reparation discussed earlier.

6. Memorials, Commemorations and Other Forms of Public

Recognition

The memorialisation of victims or the commemoration of events that led to
their abduction, disappearance or death is a widely utilized form of reparation.
Although the Lubanga case concerns child conscription, the prosecution allege
that many children were killed or seriously injured in the course of hostilities,
while acting as child soldiers. In view of this, if it makes a reparations award, the
Court may wish to consider instigating some form of measure to recognize those
victims who lost their lives or whose lives were otherwise seriously affected by

the phenomenon of child conscription.

In the context of international human rights law it is common for various
forms of memorial, commemoration or other form of public recognition to be
established as a form of reparation. The Inter-American Court of Human Rights

regularly requires a public act of commemoration of victims where it finds a

Basic Principles and Guidelines on the Right to a Remedy and Reparation for Victims of Gross
Violations of International Human Rights Law and Serious Violations of International
Humanitarian Law, adopted in General Assembly Resolution 60/147, 16 December 2005.
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violation involving a substantial loss of life.*” The Court has said that these events
are necessary “in order to repair the damage to the reputation and honor of the
victims and their next of kin, and in order to avoid repetition”.® The Inter-
American Court has also ordered measures including: the creation of monuments,
the naming of a school in honour of child victims” and the provision of funds for
projects to aid collective memory so that the wrong that had been inflicted upon

victims is publically remembered and acknowledged.?

117.  As regards feasibility, such measures would tie in well with a programme of

civic education, if the Court awarded this as a form of reparation and, like civic
education, such forms of reparation would be much less resource-intensive than
other forms of reparation, a factor that is not insignificant given resource
limitations. Although the Trust Fund, of course, has primary responsibility for the
implementation of reparations awards in accordance with the TFV Regulations,

the Registry may also be able to assist if requested to do so by the Chamber.

c. Forms of Reparation and Institutional Victims

118.  Although the vast majority of victims of child conscription are natural persons

falling within the scope of Rule 85(a), institutional victims, such as schools, may
also have suffered harm as a result of the crimes charged in the Lubanga case
qualifying them as victims within the scope of Rule 85(b) (for example, where

their property is damaged or destroyed in an attack the purpose of which is to
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See Myrna Mack-Chang v. Guatemala, Merits, Reparations and Costs, 25 November 2003, para.
278, Inter-Am. Ct. H. R. Series C. No. 121; Juan Humberto Sinchez v. Honduras, Merits,
Reparations and Costs, 7 June 2003, para. 188, Inter-Am. Ct. H.R. Series C. No. 99; Bdmaca-
Veldsquez v. Guatemala, Merits, Reparations and Costs, 22 Feburary 2002, para. 84, Inter-Am. Ct.
H. R. Series C. No. 91.

19 Tradesmen v. Colombia, Merits, Reparations and Costs, 5 July 2004, para. 274, Inter-Am. Ct. H.
R. Series C. No. 109.

Trujillo-Oroza v. Bolivia, reparations and costs, 27 February 2002, para 122, Inter-Am. Ct. H. R.
Series C. No. 92.

Plan de Sinchez Massacre v. Guatemala, Merits, Reparations and Costs, 29 April 1994, esp. paras.
104, Inter-Am. Ct. H. R. Series C. No. 105.
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120.

abduct children for conscription). At least one institutional victim — a school —
presently participating in the Lubanga case® and others may identify themselves
or be identified as potentially eligible beneficiaries when questions of reparations

are addressed.

The question arises therefore as to the forms of reparation that may be
appropriate in respect of institutional victims. Some of the forms of reparation
discussed above may also be relevant in addressing the consequences of a crime
for an institutional victim such as a school. A school could, for example, benefit
from compensation in the form of an educational grant to assist it improve its
services, facilities or buildings. Equally, the staff at a school could receive training
to assist in the improvement of the school’s curriculum or enable the school to
educationally assist children or young adults who experienced traumatic events
as a result of conscription. Finally, where a school suffered damage to its
property, buildings and facilities, the reconstruction of such facilities may be an

appropriate form of reparation.

Finally, it should be noted that whichever forms of reparation are awarded by
the Court, if any, there will be an important role for both the VPRS and PIDS in
communicating clear and appropriately crafted messages to victims and their
communities explaining the Court’s decision as to the forms of reparation chosen,
criteria for eligibility established by the Court and issues regarding the manner of
an award’s implementation. This process of message management will be
particularly important in the event that the Court decides to prioritize limited
resources for reparations in favour of certain groups of victims or certain forms of

harm.
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C. Resources to be used in Support of Financially-Significant Reparations

Measures in the Absence of Assets Collected by way of Fines or Forfeiture

121. As mentioned in the introduction, the Lubanga case shares with other cases
before the Court a common characteristic, namely that there are no identifiable
properties or assets belonging to the accused that could be traced, seized or
frozen for the purpose of a reparations award. In the Registry’s view, this
situation was highly foreseeable, and indeed was foreseen, at the time the Rome
Statute and other statutory documents were drafted. The early experience of the
International Criminal Tribunals for the former Yugoslavia and for Rwanda had
already shown that all accused before these Tribunals were found eligible for
legal aid as a result of the absence of identified assets against which Defence fees
could be paid. Should these Tribunals have had a reparation scheme comparable
to the ICC’s system, the accused would similarly have had no assets to support
these. The ICC’s statutory provisions do provide for such a situation, which is
likely to be the normal situation, where the accused has no assets. The opposite
situation, where an accused is able to pay for reparations if convicted, being the
exception. In the Registry’s view, this situation is contemplated under Article

75(2), Rule 98(5) and TFV Regulation 56.

122.  This raises an important question as to whether, in situations where the
accused lacks resources to fund reparations, the Court can make a reparations
award “through” the Trust Fund requiring the Fund to draw upon its other
resources where it makes such an award or alternatively whether the use of the
Trust Fund’s “other resources” is at the exclusive discretion of the Board of the
Fund. The Registry supports the former interpretation for the reasons set out in

the following analysis.
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(i) The Scope of the Court’s Power to Award Reparations “Through” the Trust
Fund

123. Article 75(2) of the Rome Statute is a provision of central importance
regarding the relationship between the Trust Fund and the Court. It stipulates as

follows:

The Court may make an order directly against a convicted person
specifying appropriate reparations to, or in respect of, victims, including
restitution, compensation and rehabilitation.

Where appropriate, the Court may order that the award for reparations be
made through the Trust fund provided for in Article 79.

124. Two observations can be made at the outset:

i) Reparation awards can be made directly against the convicted person
and may or may not be made through the Trust Fund. These options

are not mutually exclusive and may occur in the same case.

ii) Article 75 of the Rome Statute reads “the Court”, whereas other
provisions in Part VI of the Rome Statute specifically refer to “the Trial
Chamber”, which may mean that the decision to make a reparation
award is not necessarily limited to the Trial Chamber and that the
possibility for alternative judicial authorities representing “the Court”

to order such awards is not excluded.

125.  The question arises as to whether in making an award “through” the Trust
Fund the Court has the power to require the Fund to draw upon its other
resources where it makes such an award. In interpreting the scope and effect of

article 75(2), in line with the Vienna Convention on the Law of Treaties
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126.

(“VCLT”),* it is necessary first to have regard to the “ordinary meaning” of the
provision’s terms. The Oxford English Dictionary defines “through” as meaning
“by means of” an object, place or thing.”> Thus, one possible interpretation of
article 75(2) is that when making a reparations order “through” the Trust Fund
the Court is, in so doing, making such order “by means of” the Fund, drawing
upon both the logistical and financial means it offers in the implementation of the

award.

This interpretation of the scope and effect of article 75(2), second sentence, is
consistent with, and supported by, a decision of a Pre-Trial Chamber on the
question. Pre-Trial Chamber I, when making its order permitting the Trust Fund
to engage in activities pursuant to regulation 50 outside the context of Court-
ordered reparations, observed that “the responsibility of the Trust Fund is first
and foremost to ensure that sufficient funds are available in the eventuality of a
Court reparation order pursuant to article 75 of the Statute”.® The Chamber
observed that the further mandate of the Trust Fund to assist victims in the
situation more generally was “subject to the responsibility of the Trust Fund to
ensure that there are sufficient funds to comply with any reparation order that the
Court may make under article 75 of the Statute” (emphasis added),” implicitly
acknowledging that such an order may also create an obligation with which the
Fund must “comply”. This supports the interpretation outlined above, namely
that the Court may, by virtue of article 75(2), require “other resources” to be made

available for the purposes of a reparations order.

94

95

96

97

Vienna Convention on the Law of Treaties, 23 May 1969, entry into force 27 January 1980, 115
UNTS 331.

Paperback Oxford English Dictionary, (2 ed.), (Oxford: OUP, 2010), p. 793.

Decision on the Notification of the Board of Directors of the Trust Fund for Victims in
accordance with Regulation 50 of the Regulations of the Trust Fund, ICC-01/04-492, 11 April
2008.

Ibid.
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127.  This fact that the Court may decide to draw upon the “other resources” of the
Trust Fund when making a reparations award under Article 75(2) is also borne
out by the context in which the relevant provisions were negotiated. The Rome
Statute drafters were fully aware in 1998, based on the experience of the
International Criminal Tribunals for Former Yugoslovia and Rwanda with respect
to legal aid, that most accused would have no available funds to financially
support reparation awards. There was thus no expectation that ICC convicted
persons would be wealthier nor that they would be able to support financially-

significant reparation orders.

128.  There was thus no expectation that ICC convicted persons would be wealthier,
nor that they would be able to support financially-significant reparation orders.
The situation where the accused had no assets for reparations was considered the
normal situation; the situation where he had sufficient funds available, the
exception. The second sentence of Article 75(2) should thus be interpreted as
relating to the normal, foreseeable situation where the convicted person has no
available assets to support financially-significant reparation measures. In those
circumstances — “where appropriate” — the Court may order that the award be

made through the Trust Fund.

129.  On this analysis, “through” would not be interpreted as only meaning that the
TFV has received money and assets collected through fines and forfeiture against
the suspect or accused and uses that same money for the benefit of victims after
conviction, as provided under Article 79(2). Such a scenario only applies where
the convicted person has assets. In such an analysis, “through” may also be
interpreted as meaning “from” the TFV, which would have the effect that the
reparations may be supported by the TFV’s own resources, other than those
coming from the convicted person. This alternative interpretation may be viewed

as consistent with the object and purpose of the provision: otherwise, financially-
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significant reparations would not be possible any time the convicted person has

no — or insufficient — available assets.

130. To summarize the above possible interpretation, Article 75(2) provides three
different scenarios, which could occur concurrently in the same reparations
proceedings. A single decision on reparations would have the possibility of

retaining any combination of these:

- Article 75(2), first sentence governs reparations awards made against the
convicted person and relying on his/her properties and assets collected
through fines, forfeiture or awards, when these properties and assets are
directly allocated to reparations without transiting through the TFV;

- Article 75(2), second sentence governs both:

e reparations awards made against the convicted person and relying
on his/her properties and assets collected through fines, forfeiture or
awards, when these properties and assets transit through the TFV
before reaching beneficiaries; and

e reparation awards relying on the TFV’s own “other resources”.

(ii) Further Interpretative Support Provided by other ICC Instruments

131.  That the Court has power to decide to draw upon the “other resources” of the
Trust Fund when making a reparations award “through” the Trust Fund is also
an interpretation supported by, and consistent with, other ICC instruments.
According to article 31(3) (a) of the Vienna Convention on the Law of Treaties a
treaty must be interpreted by reference to “any subsequent agreement between
the parties regarding the interpretation of the treaty or the application of its

provisions”. As the Regulations of the Trust Fund were adopted by consensus by
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132.

133.

the ICC Assembly of States Parties,” and their creation was expressly envisaged
in article 79(3) of the Statute, the regulations constitute such an “agreement” for
the purposes of article 31(3) (a) VCLT. The Rules of Procedure and Evidence can,

of course, serve a similar interpretative purpose.
a. Rule 98(5)

Rule 98, entitled “Trust Fund”, sets out various specifications regarding the
relationship between the Court and the Trust Fund and, in particular, it sets out
various ways in which reparations orders may be made. Rule 98 (5) deals with the
use of the Trust Fund’s other resources specifying that “[o]ther resources of the
Trust Fund may be used for the benefit of victims subject to the provisions of
article 79”. Given that these rules are expressly intended to detail and limit the
scope of the Court’s power, the phraseology of Rule 98 (5) provides further
support for the proposition that the Court may “use other resources for the benefit
of victims” when making a reparations order in line with Rule 98(5),
notwithstanding the power of the TFV to use “other resources” in accordance
with its regulations. Although it is true that this provision has thus far been used
in connection with the TFV’s second mandate under TFV Regulation 50,

Rule 98(5) is nowhere limited to the TFV’s second mandate.

b. TFV Regulation 56

Regulation 56 of the TFV’s Regulations is also of further assistance in
interpreting the scope of the Court’s powers under Article 75(2) in making an
order for reparations “through” the Trust Fund. Regulation 56 permits the TFV’s
Board of Directors to complement the resources collected from a convicted person
with the “other resources of the Trust Fund”. Regulation 56 provides, in full, as

follows:

98

ICC ASP in Resolution ICC-ASP/4/Res.3, 3 December 2005.
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The Board of Directors shall determine whether to complement the
resources collected through awards for reparations with the “other
resources of the Trust Fund” and shall advise the Court accordingly.
Without prejudice to its activities under paragraph 50, sub-paragraph
(a), the Board of Directors shall make all reasonable endeavours to
manage the Fund taking into consideration the need to provide adequate
resources to complement payments for awards under rule 98, sub-rules 3
and 4 of the Rules of Procedure and Evidence and taking particular
account of ongoing legal proceedings that may give rise to such awards.

134.  The following observations can be made about this provision:

i) First, it is clear from the terms of TFV Regulation 56, first
sentence, that even in the absence of an express request from the
Chamber, the TFV has a discretion to decide to contribute
through its “other resources” to finance a reparations order

made by a Chamber under article 75.

ii) Second, there is also no doubt, from the terms of TFV Regulation
56, second sentence, that the Trust Fund’s Board of Directors is
under an obligation to “make all reasonable endeavours to
manage the Fund taking into consideration the need to provide
adequate resources” for various forms of reparations awards.
This is indicated by the use of the mandatory “shall” in TFV

Regulation 56.

135.  The question, however, for present purposes is simply whether, having made
reasonable endeavours to set aside resources for reparations the Board of
Directors of the TFV has discretion to decline to make such resources available for
the purposes of a reparations award made by the Court “through” the Trust Fund
or to decide on the exact level to which they will complement the reparation

awards made against the convicted person.
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136. First, although the Board may, at their discretion, decide to complement
resources for reparations in accordance with the first sentence of TFV Regulation
56, it does not follow a contrario that the Board may also refuse to make available
“other resources” (which, it will be recalled, it is obliged to set aside by the
second sentence of TFV Regulation 56) where the Court seeks to draw upon such
resources in making a reparations order. Such an a contrario argument is a logical

non-sequitur.

137.  Furthermore, the Registry suggests that, properly construed, the terms of TFV
Regulation 56, second sentence, in fact expressly countenance the power of the
Court to decide to draw upon the Trust Fund’s other resources when making a
reparations award. In this regard it will be recalled that the second sentence of
TFV Regulation 56 imposes a distinct obligation upon the Board of Directors of
the Trust Fund to “make all reasonable endeavours to manage the Fund taking
into consideration the need to provide adequate resources” for certain reparations
awards (emphasis added). The reference to “the need” (la nécessité in the French
language text of the Regulations) to provide adequate resources is particularly
significant in this regard. It indicates that if, in making a reparations order
“through” the Trust Fund, the Court decides to draw upon its other resources,
there exists not merely the possibility that “other resources” may be used as part

of a reparations award but “la nécessité” that the resources be provided.

138.  This necessity arises in circumstances where the Court makes a reparations
order necessitating the use of the “other resources” that the TFV has made
“reasonable endeavours” to set aside in order to fulfil the terms of the Court’s
order. As is readily apparent, the obligatory character of the imperative to make
available resources for the purposes of a reparations award is particularly clear in
the French language text of the TFV Regulations. In this regard it is notable that

the text refers not simply to “le besoin” but “la nécessité” connoting the fact that,
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depending on the precise order made by the Court, making available “other
resources” that reasonable endeavours have been made to set aside for

reparations is not merely desirable but is in fact a necessary obligation.

139. Finally, even if TFV Regulation 56 was to be construed as providing a
discretion of the TFV Board to decide whether or not, and to which level,
complementing the reparation award made against the convicted person, the
Chamber would in any event have the final say at the next stage of the
implementation plan which, under TFV Regulation 57, is explicitly submitted for
approval by the relevant Chamber. Should the Chamber not be satisfied with the
level the Board discretionarily decided to complement the award against the
convicted person, it would thus be in a position to reject all implementation plans
by the TFV until such time as the Board would review its decision and
complement the reparation at a level that the Chamber would deem appropriate.
In the meantime, the implementation plan would go back and forth between the
Chamber and the Board in a judiciary process that would be highly detrimental to
the image of the TFV and that the TFV is not procedurally armed to win against
the Chamber. The only possibility the TFV may possibly have to challenge a
decision of the Chamber ordering it to complement reparation awards under TFV
Regulation 56 at a level that would exceed its intention and/or capacity would be
to appeal the reparation decision under Article 82(4). Although this provision
does not expressly grant the right to appeal to the TFV, one possible
interpretation could be that the TFV may try to do so, when its own “other
resources” are drawn upon, as “bona fide owner of property adversely affected by
an order under Article 75”. It would be a matter for determination by the Appeals

Chamber whether to allow the TFV to appeal on such a legal basis.

140.  Finally, the above interpretation is also supported by the obligation put on the

TFV Board, under Section 7 of Annex to the ASP Resolution on the
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141.

“Establishment of a fund for the benefit of victims of crimes within the
jurisdiction of the Court, and the families of such victims” (ICC-ASP/1/Res. 6) to
comply with the Court’s decisions. Section 7 reads: “The Board shall, in
accordance with the provisions of the Rome Statute, the Rules of Procedure and
Evidence, and the criteria to be determined by the ASP, establish and direct the
activities and projects of the Trust Fund and the allocation of the property and

money available to it, bearing in mind available resources and subject to the

decisions taken by the Court.” (emphasis added). It would be paradoxical to
provide (a) that the Board shall exercise its functions “subject to the decisions
taken by the Court” (Section 7 of ICC-ASP/1/Res. 6) and that (b) the Court may
issue decisions on reparations (Article 75(2)) to conclude that (c) the Board has a
discretion to comply, or not, with decisions on reparations issued by the Court. In
a nutshell, this constitutes the main controversy that prevented the Registry from

achieving a common position with the TFV Secretariat.

In light of the above, it is submitted that all that the TFV Board is required to
do under TFV Regulation 56, first sentence, is (i) to check what funds have been
collected from the convicted person by way of fines, forfeiture and awards and
transmitted to the Fund under Article 79(2), (ii) compare them with the expected
amount of financially-significant reparations — or, once the Chamber has issued
its order, their actual amount — and (iii) advise the Court as to whether it is
necessary to complement the funds collected from the convicted person based on
the TFV’s other resources and to which extend the TFV may contribute in light of
available resources and ongoing legal proceedings that may give rise to other

reparation awards.

142. This is made even clearer under the French version of TFV Regulation 56,

which reads : “Le conseil de direction détermine s’il faut compléter le produit de

I'exécution des ordonnances de réparation par d’“autres ressources du Fonds’ et
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144.

145.

en informe la Cour” (emphasis added). The sole discretion the Board may have in
this process is in the determination of which portion of its other resources to
allocate to the complement of reparations in the present case. The Board may
enter such determination in light of its available resources, expectations based on
fund-raising, the advancement of other ongoing cases that may give rise to
reparation orders and the available properties and assets of other accused persons
in other cases — which may impact on the portion of the reparations to be
supported by the TFV in these other cases —, its other activities under the TFV

second mandate and other relevant considerations.

It would be advisable for the Board to share these considerations in a
transparent way with the Chamber when advising it under TFV Regulation 56. As
emphasized above, the Chamber, upon receiving the Board’s “advice”, may order
it to review its determination as to the level it intends to “complement” the
reparations. It may also, in a much less favorable scenario for the TFV Board,
order it directly to complement the reparations to a certain level determined by
the Chamber, without any possibility for the Board to oppose or challenge such

order, but the possibility of an appeal under Article 82(4).

(iii) Alternate resources

A worst case scenario where neither resources collected through fines,
forfeiture and awards against the convicted person, nor the other resources of the
TFV would be sufficient to provide a satisfactory level of reparations to victims

needs to be addressed.

In that scenario, it would be first up to the TFV to raise money from voluntary

contributions under TFV Regulation 21(a). Doing so through a call for donations
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already forms part of the TFV’s standard policies, even though, in the absence of
reparations proceedings so far, the TFV has not yet used that option. The TFV

Secretariat has indicated that to do so forms part of its plans for next year.

146. Should fundraising efforts turn out to be insufficient in raising the funds
required to implement a reparations award, the Chamber may play a role in
notifying reparation proceedings to States under Rule 96(1) and inviting them to
contribute to reparations through their voluntary contributions under TFV

Regulation 21(a).

147.  Ultimately, should these voluntary contributions remain insufficient in spite
of the Chamber’s notification and invitation to contribute, the Chamber may turn
to the ASP and invite it to contribute under TFV Regulation 21(d). Although the
Chamber may not do more than invite the ASP to do so, this would send a clear
signal that the international community, particularly the ASP, should be
consistent with its decision to provide the Court with jurisdiction to award
reparations to victims and with individual States Parties’” adhesion to this

principle by way of ratification of the Rome Statute.

I - THE REGISTRY'S OBSERVATIONS REGARDING PROCEDURE
RELATING TO REPARATIONS

148. The second part of the present Report presents some ideas on how reparations
proceedings may take place. The Registry is fully aware that these are matters
falling in the Chamber’s exclusive province and is looking forward to
implementing the Chamber’s decision whichever procedural route it may decide
to follow. The present section only seeks to propose possible procedural

scenarios, taking into account the numerous and sometimes intricate provisions
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governing the matter, with a view to assisting the Chamber in accordance with

Regulation 110(2) of the RoR.

149. As mentioned in the introduction, the absence of identified properties or
assets belonging to Thomas Lubanga that could be used, in a significant way for
the purpose of reparations makes the implementation of reparation awards
against the convicted person impossible as far as financially-significant
reparations are concerned, without the support of the TFV. This is the case in
particular for Article 75(2) of the Rome Statute, first sentence, Article 79(2), Rule
98(1)-(4) of the Rules of Procedure and Evidence (“RPE”) and TFV Regulations
43-46, 59-75. These provisions can apply in relation to non financially-significant
forms of reparations — such as symbolic forms of reparations — that could still be

supported by the convicted person in spite of his/her lack of resources.

150. In the absence of available assets belonging to the convicted person,
reparations would thus need to rely on the following provisions: Article 75(2),
second sentence, Rule 98(5) and TFV Regulations 54-58. Rules 98(3)-(4), though
normally not applicable since they are related to reparation awards made against
the convicted person, become applicable through TFV Regulation 56, which
specifically refer to them. As a consequence, TFV Regulations 69-75 become
applicable mutatis mutandis to the portion of reparations complemented by the

TFV under TFV Regulation 56.

151.  Against this legal framework, every time the convicted person has no — or no
sufficient — available assets to support financially-significant reparations, these
should be supported by the TFV’s other resources, as the only resources available
for that purpose. “The Court” decides in consultation with the TFV how these

other resources should be used under Article 75(2), second sentence, to
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152.

153.

complement the non or limited financially-significant portion of the reparations

awarded against the convicted person under TFV Regulation 56.

A. Adjudication Process

(i)  “The Court” under Article 75 of the Rome Statute

Article 75, unlike other articles in the relevant Part of the Rome Statute, refers
to “the Court” as the authority in charge of establishing principles relating to
reparations and, under its paragraph 2, of issuing reparation awards. This
reference to “the Court” instead of “the Chamber” provides the basis for the
following observations of the Registry as regards which authority shall decide on

the issue of reparations in a given case.

One option would be to keep all determinations on reparations in the hands of
the Trial Chamber in charge of the trial. The Chamber has intimate knowledge of
the details of the case, and its determinations as regards reparations would follow
from and be fully consistent with the judgment on guilt. This approach is
consistent with the practice in civil law jurisdictions, where the chamber that has
determined issues of culpability also issues decisions on reparations, without the
need for the victim to make a claim before another chamber. It seems that this
civil law example played a key role in influencing the development of the
relevant provisions in the Rome Statute. After issuing its judgment on guilt and
sentence — or together with it -, the Trial Chamber may issue orders as to what
forms of reparations should be granted to which victims, leaving the concrete

implementation of the award to the TFV, as provided under TFV Regulation 57.

Article 75’s reference to “the Court” leaves the door open to other options,
however. The matter of reparations could for instance be referred to a different

chamber or to a single judge. Under Article 39(2)(b)(iii) of the Rome Statute, only
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Pre-Trial Chamber judges may work as a single judge. Although referring the
reparation proceedings back to the Pre-Trial Division after completion of the trial
may not have been contemplated to date, there would be no contradiction as long
as the judge of the Pre-Trial Division would limit his or her intervention to
reparations proceedings only, without having had any involvement in pre-trial
proceedings in the same situation or case. The fact that the reparation judge
would be from the Pre-Trial Division would thus be purely incidental. Under
Article 39(4) of the Rome Statute, Judges from the Pre-Trial or Trial Divisions may
be temporarily assigned to the other Division, if the Presidency considers that the
efficient management of the Court’s workload so requires. This would not imply
fulfilling any other pre-trial functions. Should the single Judge be selected from
the Trial Division, this would require an amendment of Article 39(2)(b) of the
Rome Statute, unless he or she were to be attached to the Pre-Trial Division under

Article 39(4) for that purpose.

Having a single Judge from the Pre-Trial Division adjudicate on reparations
proceedings would have some advantages. The TFV’s other resources are
normally used under Rule98(5) to implement the TFV’s so-called second
mandate. These are the activities of physical or psychological rehabilitation or
material support for the benefit of victims and their families undertaken under
TFV Regulation 50. TFV Regulation 50(a)(ii) provides that, when the TFV Board
considers it necessary to undertake activities under its second mandate, it notifies
the Court and “the relevant Chamber of the Court” shall make a determination on
that notification. TFV Regulation 50(a)(ii) does not specify which Chamber is the
“relevant Chamber of the Court”. In practice, these functions were fulfilled by
Pre-Trial Chambers as the chambers in charge of situation proceedings.”” But
should a single judge for reparations be designated, it would make sense to refer
to him or her all proceedings relating to TFV Regulation 50(a). The single

reparations judge would thus concentrate all relevant information on how and for

9 JCC-01/04-441; ICC-01/04-492; ICC-02/04-120; ICC-02/04-126; etc.
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what purposes the other resources of the TFV were to be used and what funds are
available. It would thus make sense that the judicial authority in charge of
determining further use of these same resources under Article 75(2), second
sentence, Rule 98(5) and TFV Regulation 56 be the same single judge for
reparations in charge of TFV Regulation 50(a) proceedings. In order to make sure
that the deciding authority has all relevant information related to all cases and
situations before the Court in its possession, it is suggested that, in general, all
decisions impacting on the TFV’s other resources, be it under the TFV’s second
mandate or to complement reparations awards, be made by a single judge
appointed to have responsibility for reparations aspects for the entire Court (“the
reparation Judge”), although there may be some matters in respect of which a
trial chamber would issue guidance. The reparation Judge would focus on
reparation proceedings only, be they under the TFV’s first or second mandate. He
or she would thus develop knowledge and proficiency in reparations proceedings
and would be assisted by legal officers specialized in this field. The reparation
Judge would have an overview of all cases and proceedings before the Court,
which would place him/her in an ideal position to ensure a balanced use of funds
available for reparation, without focusing on a single case. The reparation Judge
would be the primary interlocutor of the TFV Board, which would submit its
projects under TFV Regulation 50(a) to him/her and would advise him/her in
accordance with TFV Regulation 56. This would also relieve other Chambers from
dealing with reparation proceedings. It would be for the Presidency to designate
this reparation Judge. Designating a Judge with legal expertise in reparation
proceedings, as provided under Article 36(8)(b) of the Rome Statute, would be

advisable.
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(ii) Procedural Differences Depending on the Resources to be Relied upon for

Reparations

156. Whatever the forum in charge of reparation proceedings — Trial Chamber,

single reparation judge, one possible interpretation of the Statute’s reparations

scheme is to draw a clear distinction between reparations awards against the

convicted person under Article 75(2), first sentence and reparations awards

“through” the Trust Fund under Article 75(2), second sentence. If this approach

were to be followed, a single decision on reparations may be based on either kind

of order but the legal provisions governing them and procedure applicable to

each may be different:

0 for reparations awards relying on the convicted person’s properties and

assets:

Article 75(2) first sentence and Rule 98(1) if the convicted person’s
properties and assets are directly allocated to reparations without
transiting through the TFV;

Article 75(2) second sentence and Rule 98(2)-(4) and TFV
Regulations 59-75, if the convicted person’s properties and assets transit

through the TFV before reaching the beneficiaries;

0 For reparations awards relying on the TFV’s other resources: Article 75(2)

second sentence; Rule 98(5); TFV Regulations 54-58. Based on TFV

Regulation 56, Rule 98(3)-(4) may also become applicable if these specific

forms of collective reparations are adopted, which would trigger the

applicability of TFV Regulations 69-75 by way of consequence.

157.  Under Article 75(3) of the Rome Statute, before making a reparation order, the

Court “may invite” and shall take account of representations from or on behalf of

the convicted person, victims, other interested persons or interested States.

Rule 97(2) of the RPE also provides that the Court shall invite “as appropriate”,
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158.

victims or their legal representatives, the convicted person as well as interested
persons and interested States to make observations. Collecting the views of the
convicted person in the course of reparation proceedings is thus not compulsory
and shall be done only as relevant and appropriate, meaning in respect of issues
arising in connection with the portion of the reparations bearing on him/her. For
the other portion, to be complemented by the TFV, the convicted person would
simply have no standing and would not be allowed to object to reparations
implemented by the TFV out of its own “other” resources for the benefit of
victims. In such a scenario, it is the TFV that would be heard with respect to this
portion of the reparations as an “other interested person” under Article 75(3) of
the Rome Statute and Rule 97(2) of the RPE. The portion of the reparations
completed by the TFV would not prejudice the convicted person in any event. It
would have no impact on the determination on his/her guilt and the extent of
his/her own responsibility. There is no recovery mechanism (“action récursoire”)
provided under which the TFV could claim the funds used for reparations back
from the convicted person. Should significant assets belonging to the convicted
person be discovered later on, the most the TFV could do would be to request the
Court to reconsider its decision determining the portions of reparation to be
supported by the convicted person and the TFV respectively in light of this new
information. The Chamber could not do so without receiving full observations
from the convicted persons as to the new portion of reparations which burden the

TEFV would claim to transfer to him/her.

Most importantly, it would follow from such a scenario that under Rule 98(5)
of the RPE, “other resources of the Trust Fund may be used for the benefit of
victims”, without further limitation to the victims as defined for the purpose of
participation in proceedings. This would mean that the portion of reparations
bearing on the TFV’s other resources may benefit other victims than the victims
fulfilling the criteria for participation in the case. This possible gap between the

two categories of victims for the purpose of participation and victims for the
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purpose of reparations, and the fact that the latter category may be broader, was
admitted by the Appeals Chamber, which limited participation to victims of the
crimes charged on the main ground that the participation process only aimed at
participation in the trial proceedings, which purpose was the determination on
guilt or innocence of the accused person.!® This possible gap between the two
categories of victims actually led the drafters of the RPE to provide the possibility
for the Chamber to initiate, under Rule 95, proprio motu reparations proceedings
regardless of Rule 94 applications for reparations received and the publicity to be

given to those proceedings under Rule 96.

In the Lubanga case, victimization would be limited to the recruitment and use
in hostilities of child soldiers. Victims are defined as recruited child soldiers
under the authority of Thomas Lubanga. Indirect victims are parents of such
children and those who suffered harm as a result of an attempt to prevent these
children from being recruited. This definition leaves no place for victims of other
related crimes under the jurisdiction of the Court, such as child soldier victims of
rape or forced marriage, victims of crimes committed by child soldiers, etc. Under
Rule 98(5), reparations could benefit all these categories of victims without
distinction, as long as their victimization occurred “as a result of” a crime
committed by Thomas Lubanga under Rule 85. The only limitation is that since
reparation would take place under TFV Regulation 56, only collective reparations,
such as those provided under Rule 98(3)-(4) of the RPE could be ordered. But they
could target and benefit these broader categories of victims, thus avoiding
discriminating victims. This is another reason why Thomas Lubanga himself
would have no say with respect to the portion of the reparations supported by the
TFV and benefiting categories of victims other than those identified for the

purpose of participation in his case.

100 J[CC-01/04-01/06-1432, par. 62.
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160.

(iii) Timing of Reparation Proceedings

Under Article 75(2) of the Rome Statute, first sentence, the Court may make an
order “against the convicted person”. The same reference to the “convicted
person” further appears in Article 75(3)-(4), Rule 98(1)-(4) and TFV Regulation 54.
This reference to the “convicted person” clearly implies that reparations orders
made against the offender shall take place after he/she has been convicted, that is,

at least, after the judgment on guilt.

Should the judgment on guilt be appealed, it would safer not to implement
reparation orders against the convicted person before the judgment has become
final, that is after the Appeals Chamber’s judgment. To do otherwise may, should
the judgment on guilt be invalidated, in full or in part, raise issue of recovery of
the person’s properties and assets already allocated to reparation measures. No
mechanism whatsoever is provided for that purpose. However, this should not
prevent the reparation proceedings from taking place pending the Appeals
Chamber’s judgment, as long as no implementation steps impacting on the
convicted person’s properties and assets are taken. In order not to create false
expectations on behalf of victims, the outcome of the reparation proceedings —
namely reparation orders — should not be issued before the Appeals Chamber’s

judgment.

162. Article 75(2), second sentence, does not make the same reference to the

“convicted person”. Neither does Rule 98(5) nor TFV Regulation 56. As long as
the reparations ordered under this article rely on the TFV’s own “other resources”
under Rule 98(5) and thus do not impact on the offender. The absence of a
reference to the convicted person in Article 75(2), second sentence, can be

construed in two ways.
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163. The first is to read Article 75(2) second sentence in conjunction with the first
sentence so that reparations awards “through” the Trust Fund may only be made
after the perpetrator has been convicted. Given the current stage of proceedings

in the Lubanga case this is, in any event, the process which must now be followed.

164. An alternative, broader interpretation seems to the Registry to be also
conceivable, however, according to which the first and second sentences of
Article 75(2) are seen as distinct forms of reparations award, one of which
exclusively concerns the perpetrator, his property and assets and the other of
which is made “through” the Trust Fund drawing upon its “other resources”
which (in accordance with Rule 98(5)) may be used for the benefit of victims

within the jurisdiction of the Court.

165. On this interpretation, a reparations award “through” the Trust Fund (as
opposed to one made against the convicted person) may take place at an earlier
stage of proceedings than at trial (since it is not directed at the perpetrator or his
property). An important condition would, however, attach to such an
arrangement . If any reparations orders are made “through” the Trust Fund prior
to the conclusion of a trial, any such order must not predetermine issues which
may subsequently arise before the Court, including a determination of
jurisdiction pursuant to Article 19, admissibility pursuant to Article 17 and 18, or
violate the presumption of innocence pursuant to Article 66, or be prejudicial to,
or inconsistent with, the rights of the accused to a fair and impartial trial. This
approach is consistent with that adopted where the Trust Fund is seized in
accordance with TFV Regulation 50(a) where it decides independently how to use

its “other resources”.
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166.

(iv) Transmission of Reparations Requests

The transmission of reparation requests should, under Article 94(2), normally
take place at commencement of the trial, subject to any protective measures. This
timing largely depends on the moment when applications under Rule 94 are
received by the Court. Article 94(1) does not provide any guidance, but it should
be noted, that in practice the Registry continues to receive applications for
reparation throughout the trial. As regards the content of requests, the
information contained in requests for participation is to a large extent similar to
the information contained in requests for reparation. Although this was not the
practice followed in the Lubanga case, which is the first case before the Court, the
VPRS has since developed common participation / reparation request forms,
which thus play both roles. As a first advantage, this makes the requirement
under Rule 94(2) that requests for reparation be transmitted at commencement of
the trial much easier to fulfill, since the applications for participation at trial
proceedings also play the role of requests for participation. Another advantage is
to lighten the burden on victim applicants. “Spontaneous” applications for
reparations received under Rule 94(1) may be completed by other applications
triggered by the notification of reparation proceedings made by the Registrar at
the request of the Chamber acting on its own initiative under Rule 95(1). The
timing of Rule 95(1) notification is nowhere specified, but since it is triggered by
the Chamber decision to initiate reparations proceedings, it is likely to take place
at the normal stage of the proceedings when reparations are addressed, that is,
under Article 75(2), first sentence, after a judgment on guilt. Under Rule 95(2)(a),
“triggered” applications under Rule 95(1) shall be considered concurrently with
other “spontaneous” applications under Rule 94(1). This concurrent consideration
makes the exact timing of the transmission of applications, be they spontaneous

or triggered, secondary: what matters here is that applications for reparation that
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were not transmitted earlier, i.e. at the commencement of the trial, be transmitted

and notified once the Chamber decides to initiate reparation proceedings.

167. Should the Chamber decide to trigger reparation requests under Rule 95(1),
the decision ordering the Registrar to notify this decision should specify the
timeframe for the transmission of reparation requests. Statutory provisions
provide no specific timeframe. The Chamber should determine the appropriate
timeframe in light of the nature and scope of the crimes, the circumstances of
identified groups of victims, the number of spontaneous applications already
received and of the overall expected number of persons who may be eligible to
receive reparations. The Registry would have to notify the proceedings to
interested persons. These include victims, other interested persons, including the
TFV should the Chamber consider entering an order under Article 75(2), second

sentence, and interested States, as provided under Rule 95(1).

(v) Representations on Questions of Reparation

168. According to the relevant provisions, representations under Article 75(3) and
Rule 97 shall take place once all applications for reparations have been received,
transmitted to the Chamber together with the report mentioned in Regulation of
the Registry 110(1) and notified to the relevant persons. These include, under
Rule 94(2), the convicted person, other interested persons, including the TFV
should the Chamber consider entering an order under Article 75(2), second
sentence, and interested States, as provided under Rule 95(1). The Chamber may
consider limiting representations made by the convicted person to the portion of
reparations that it intends to bear on him/her, namely symbolic and other
financially-significant reparations bearing on the person’s identified assets if any.
The Chamber may also invite the TFV, as other interested person, to make

representations on the remaining portion of reparations that it intends to bear on
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the TFV’s own “other resources” and invite it to provide information on the TFV’s
capacity to complement the reparation under TFV Regulation 56 and to submit a
preliminary implementation plan under TFV Regulation 57, that would propose
concrete solutions with respect to the implementation of the reparations,

including their nature and modalities.

It is true that TFV Regulation 56-57 normally apply “if the activities and
projects of the Trust Fund are triggered by a decision of the Court”, as provided
in the title of the Section of the TFV Regulations containing TFV Regulations 56-
57. However, the “decision of the Court” may not necessarily be the decision on
reparations itself, but could be an interlocutory order inviting the TFV to make
representations under Article 75(3). The aim of receiving representations on TFV
Regulations 56-57 before the decision on reparations is issued is precisely to
provide the Chamber with all relevant information that would assist it in
reaching an informed decision. It would be hard for the Chamber — and
dangerous for the TFV — to issue a decision on reparations ordering a complement
of reparations to be supported by the TFV’s own “other resources” under TFV
Regulation 56 without first having been informed by the TFV Board’s on its actual
capacity to complement. It is quite unlikely that the TFV may appeal the order of
the Chamber inviting it to make submissions under TFV Regulations 56-57 prior
to the decision on reparations being issued: the TFV is not a “party” in the

proceedings, which makes Article 82(1) inapplicable.

(vi) The Questions of Appeal and Revision

Statutory provisions provide no timeframe for the issuance of the decision on
reparations. As a general rule, proceedings shall be run expeditiously, including
at the reparation stage. However, it may be advisable not to issue a decision on

reparation until such time as the judgment of guilt has become final, that is after
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the Appeals Chamber’s has had opportunity to confirm or revise a decision on
guilt. First, the person cannot definitively be considered “convicted” until such
time. Second, a decision on reparations would create expectations on behalf of
victims that would be frustrated should the Appeals Chamber partially or totally

reverse the judgment on guilt.

Should the decision on reparation be appealed under Article 82(4), the
Appeals Chamber may consider ordering suspensive effect at least as far as the
implementation of reparations bearing on the appellant(s) is concerned. Once
again, this would avoid the predicament of having to recover funds already
allocated to reparation measures, for which the statutory provisions provide no

mechanism.

(vii) The Role of the Registry in Reparations Proceedings

The Registry would expect to support reparations proceedings in a range of
ways just as it supports other phases of the judicial proceedings. In addition, the
Court’s legal framework provides for a specific role for the Registry with respect

to reparation proceedings.

Under Regulation 86(9) of the Regulations of the Court (“RoC 86(9)”), “[t]here
shall be a specialized unit dealing with victims’ participation and reparations
under the authority of the Registrar. The unit shall be responsible for assisting
victims and groups of victims”. The Victims Participation and Reparations
Section (VPRS) was established for this purpose. In practice its mandate involves
a wide range of activities. The VPRS has a broad range of capabilities and
expertise which may be of assistance in the conduct of reparations proceedings or

the implementation of reparations awards.
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174. RoC 88(1) provides that the Registrar shall develop a standard form for

victims to present their requests for reparations under Rule 94(1) and shall make
it available to victims, groups of victims, or intergovernmental and non-
governmental organizations which may assist in its dissemination, as widely as
possible. In the Registry’s First Report on Reparations, the practice of the Registry
to date in implementing this provision was set out. The wording of RoC 88(1) is
similar to the wording of RoC 86(1), which provides for the Registry to develop
standard application forms for the purpose of participation in the proceedings.
Initially, following consultations in the field, separate application forms for
requesting participation and reparations were made available by the Court.
However, experience showed that these two forms were sometimes confusing for
victims, who sometimes filled in one instead of the other, or believed that in
completing an application for participation in proceedings they were also
applying for reparations. It was therefore decided to merge the two forms under
RoC 86(1) and RoC 88(1) into one common form, which was approved by the
Presidency in 2010. The new forms were not used by the majority of applicants in
the Lubanga case, since their applications, whether for participation or for

reparations, predated the merging of forms.

Should a Trial Chamber decide to rely on information already provided in
applications for participation without requiring an additional request for
reparations to be submitted, the Registry would be able to assist in requesting
further information from victims, for instance on the nature and scope of
reparation sought under Rule 94(1)(d)-(f). The possible role of applications in

relation to reparations proceedings is discussed in the following section below.

Should the Chamber decide to initiate proceedings under Rule 95(1), the
Registry would be available to assist in providing notification to victims. The

VPRS, often in collaboration with the Public Information and Documentation
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Section (PIDS), provides victims and affected communities with neutral
information and advice concerning their procedural rights under the Statute, RPE
and other instruments, the operation of the Court and its various component
institutions as well as, where appropriate, information concerning developments

in trial proceedings.

177.  Under Rule 95(2)(a), requests for reparations collected as a result of the
notification under Rule 95(1) will be treated in the same way as those submitted

spontaneously under Rule 94(1).

178.  Once requests for reparation are received, the Registry will, in accordance
with RoC 88(2), seek all necessary information from a victim in order to complete
his/her request and will assist victims in completing such a request. The request
would then be registered and stored electronically in order to be notified under
Rule 94(2). The VPRS already fulfills such a role in relation to applications for

participation in the proceedings.

179. Rule 94(2) provides that reparations requests shall be notified at the
commencement of the trial, subject to any protective measures. In the Lubanga
trial, 24 requests for reparations were notified, and a further 64 have been

received.

180. As for security concerns under Rule 94(2), VPRS, together with the Victims
and Witnesses Unit (VWU) already provides advice, when requested, on issues of
security and protection of victims. The same could be relied upon in the context

of reparation proceedings.

181. Under Rule 94(2), requests for reparations shall be transmitted to the accused
person and to any interested persons and interested States. Should the Chamber

envisage to have a portion of the reparations supported by the TFV’s own “other
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resources” under Article 75(2), second sentence, Rule 98(5) and TFV
Regulation 56, it may decide to have the reparations requests notified to the TFV

as “other interested person” under Rule 94(2).

182. Regulation 110(1) of the Regulations of the Registry (“RoR 110(1)”) provides
that the Registry shall present all applications for reparations to the Chamber,

together with a report thereon, if so requested by the Chamber.

183. As regards participating victims who are already represented by a legal
representative (“LRV”) under Rule 91, there is a general expectation that the LRV
in charge of representing them at trial would continue to represent them for the
purpose of the reparations proceedings. Rule 91(4) specifically provides for legal

representation of victims in the context of reparation proceedings.

184. There may be situations where arrangements for common legal representation
that have prevailed during the trial may need to be reconsidered in circumstances
where, for example, a conflict of interest arises between different victims or
groups of victims. The Chamber may also consider it appropriate to appoint legal
representatives to represent the interests of other victims who had not been
participating in proceedings during the trial. If necessary, the Registry would be
available to assist in the organization of common legal representation. In
addition, Registry would continue to provide support to the common legal

representatives of victims, including through the legal aid scheme of the Court.

185. Under RoR 110(2), the Chamber may request the Registry to present
information and recommendations regarding matters such as the types and
modalities of reparations, factors relating to the appropriateness of awarding
reparations on an individual or a collective basis, the implementation of

reparation awards, the use of the TFV, enforcement measures, and appropriate

No. ICC-01/04-01/06 85/101 1st September 2011



1CC-01/04-01/06-2806 19-03-2012 86/101 FB T = - = =
Pursuant to Trial Chamber |'s instruction, dated 19/03/2012, this document is reclassified as PUBLIC

experts to assist in accordance with Rule 97(2). The Registry stands ready to assist

the Chamber as the Chamber considers appropriate.

186. In its Instruction of 16 March 2011, the Chamber asked that the Registry
identify experts on questions of reparation. Following this request a detailed list
of experts has been prepared, identifying experts holding specific expertise in a
wide range of areas relevant to questions of reparation, with information as to the
institutional affiliation of such individuals and their contact details. The Registry
can share this list with the Chamber and make contact with persons identified

therein at the request of the Chamber.

187. As for the implementation and enforcement of reparations, these matters
essentially fall within the mandate of the TFV under TFV regulations 59-75 and of
the Presidency under Rule 221, but the Registry stands ready to assist if

appropriate.

(viii) Whether Applications Are Necessary to Benefit from Reparations

188.  Article 75(1), second sentence, of the Statute provides that “in its decision the
Court may, either upon request or on its own motion in exceptional
circumstances, determine the scope and extent of any damage, loss and injury to,
or in respect of, victims and will state the principles on which it is acting”. Given
that an assessment of the harm suffered by victims is almost invariably a logical
precondition to an order providing reparation to remedy such harm, an
important question arises as to whether the Court can only award reparations to

persons who have submitted a request for such redress.
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189. The Registry observes in this context that there may be many reasons why
victims do not have the possibility to file an application for reparations to the
Court, for instance because of security concerns, because of lack of information or
because they belong to a vulnerable group and are afraid of being stigmatized if

their victimhood becomes known.

190. In the Registry’s submission the best interpretation of Article 75 (1) second
sentence is that rather than creating an exclusively applications-based approach
to reparations, Article 75(1) merely requires that reparations proceedings cannot,
other than in exceptional circumstances, be triggered unless natural or legal
persons within the meaning of Rule 85 have submitted a request to the Court so
to do. Thus, in an historic case where few victims remain alive or in a case where
the victims in question had no surviving relatives, an exceptional justification
would be necessary for the Court to embark on reparations proceedings on its

own motion.

191.  That victims need not necessarily formally request reparations prior an award
being made is confirmed by the TFV Regulations. Chapter III, Section II of the
TFV Regulations expressly provide for “Cases where the Court does not identify
the beneficiaries”. Regulation 60 specified procedures to be adopted “where the
names and/or locations of the victims are not known”. Since a formal request for
reparations set out in Rule 94 requires both of these pieces of information, the
TFV Regulations clearly envisage situations where victims may benefit from an
award even without having submitted a formal Rule 94 request to the Court

prior to the award having been made.

192.  The question of whether applications are always necessary prior to the
issuance of a reparations award should not, in the Registry’s respectful
submission, be confused with the separate issue of whether verification processes

are necessary and what form these should take. Awards covered by Chapter III of
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the TFV Regulations must be verified (subject to further directions issued by a

Chamber) in accordance with the procedures specified therein.

193.  Similarly, it is to be expected that if the Court decides to make a collective
reparations award, like the provision of rehabilitation to child soldiers injured in
hostilities or for psychiatric counseling to child conscripts subjected to sexual
violence, then it will want to verify that the reparations it awards actually goes (i)
to victims within the meaning of Rule 85 and (ii) that these victims are eligible to
benefit from the award that has made, in order words that they were victims of
sexual violence or that the beneficiaries were actually child soldiers. In order to
ensure that these criteria are met some form of verification and processing
arrangements will need to be put in place. Precisely what these arrangements
entail in a given instance will depend on the kind of reparations awards it has
made, the characteristics of the beneficiary class, the size of the reparations
awards and more generally the logistical, administrative and other resources at

the disposal of the Court.

(ix) Standards of Proof

194. Neither the Rome Statute nor the Rules of Procedure and Evidence indicate
the standard of proof to be applied in determining issues relevant to reparations.
Although the standard of proof imposed on the prosecution to establish that the
conduct of the accused satisfied the requirements of the elements of crime is proof
beyond reasonable doubt, there is no reason in principle why this standard need

to be applied to questions of reparation.
195. Indeed, the appropriate standard of proof could be much less burdensome for

victims. In this regard international mass claims processes adopt a wide variety of

standards of proof with regard to victims claims, often taking cognizance of the
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196.

197.

very difficult circumstances they may face in making out the harm they have
suffered. Victims fleeing armed conflict will often not find it possible to obtain
any kind of contemporaneous evidence of the injuries they suffered. Witnesses
may be dislocated or killed. In addition, certain victims, such as those who
experience sexual violence, may be reluctant even to talk about their experience,
must less gather evidence, given the stigmatization that often results from such

crimes.

In consequence, mass claims processes often establish variable standards of
proof, recognizing difficulties claimants experience in making out their claims. In
particular numerous post-conflict recent claims processes have established
“relaxed standards of proof”. These standards include:

0 Plausible evidence making out the claim!®

0 A preponderance of evidence making out the claim.'®

0 Satisfactory demonstration of the claim!®

In addition, certain claims processes, such as the UNCC, have varied the
standard of proof depending on the kind of redress for which the claimant sought
to apply. Those seeking high levels of compensation were expected to provide
greater levels of evidential support for their claims than those using “simple and
expedited” procedures for much smaller claims. Applying this in the context of
the ICC, more rigorous verification processes may be required of victims who
seek to benefit from more resource-intensive forms of reparation than in the
context of reparations where the per capita expenditure on each beneficiary is

marginal.

101

102

103

Claims Resolution Tribunal for Dormant Accounts in Switzerland, Article 22, para. 1, CRT I
Rule of Procedure.

Article 15(1), Iran-US Claims Tribunal, Rules,

Article 35, para. 1, UNCC Provisional Rules,
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(x) Suggested Procedural Steps

198. To summarize, the Registry elaborated the following scenario as possible steps

of the reparation proceedings:

i)

iii)

Once the judgment on guilt has been issued, the Trial Chamber may
decide either to initiate reparation proceedings or to refer these to
another Chamber / single judge, as described above (hereafter “the
Chamber”). In case of appeal of the judgment on guilt, the Chamber
may also decide to postpone the reparations proceedings until the
Appeals Chamber’s judgment is issued, or to initiate the reparation
proceedings pending such appeal, as long as no reparation order is
issued and/or implemented before the Appeals Chamber’s judgment;
Reparation requests received by the Court shall be transmitted to the
Chamber - if not done already — as completed with the assistance of
VPRS under RoC 88(2) and together with a report thereon as provided
under RoR 110(1), should the Chamber request it. Both applications
and report shall be notified to accused / convicted person. Should the
Chamber consider ordering reparation through the TFV under Article
75(2) second sentence, it shall order the applications and report to be
also notified to the TFV, as “other interested person” under Rule 94(2);
The Chamber may decide to proceed on its own motion on top of
received requests. In that case, reparation proceedings would take place
based on “spontaneous” requests under Rule 94(1) and based on
requests resulting from the notification made under Rule 95(1). The two
sets of reparations would be considered concurrently, as provided
under Rule 95(2)(a). The Chamber shall issue a decision ordering the
Registrar to proceed to the notification under Rule 95(1) and providing
a deadline for submission of applications for reparations. The deadline

should be determined in light of the nature and scope of the crimes, the
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Vi)

circumstances of identified groups of victims, the number of
spontaneous applications already received and of the overall expected
number of persons who may be eligible to reparations. The Registry
would have to notify the proceedings to victims, interested persons,
including the TFV, and interested States, as provided under Rule 95(1);
Under Article 75(3), the Chamber may invite victims to make
representations. The convicted person, for the portion of reparations to
be provided by him/her, other interested persons, including the TFV if
the Chamber contemplates having a portion of the reparations bear on
the TFV’s “other resources”, and interested States may also be invited
to make representations. If the Chamber invites the TFV to make
representations, it shall invite it to start working on concrete proposals
as to which level it intends to complement the award against the
convicted person under TFV Regulation 56 and make submissions on
available resources. Under TFV Regulation 57, a draft implementation
plan, making propositions to the Chamber as to how the TFV envisages
reparations to be implemented, shall be submitted;

The Chamber may appoint appropriate experts under Rule 97(2) to
assist in its determination on reparation. Victims or their legal
representatives shall be authorized to make observations on the
experts” reports. Should the Chamber consider that reparations may be
borne by the convicted person and/or the TFV under Article 75(2) first
and/or second sentence, it should also invite the convicted person
and/or the TFV as “other interested person” to make observations on
the experts’ report. The Chamber may determine the scope of such
observations made by the convicted person and / or the TFV,
depending on the respective portions of reparations it intends to be
supported by each of them.

Once satisfied that all procedural steps have been completed, the

Chamber shall issue a decision on reparation. It would be advisable not
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vii)

viii)

to issue the decision on reparation until such time as the judgment on
guilt has become final, that is after the Appeals Chamber’s judgment in
case of appeal;

The standard of proof should be neither prima facie evidence, which is
confined to the participation process, nor proof beyond reasonable
doubt, which is confined to the criminal case. The Chamber may find
guidance in the standards of proof retained in international mass claims
processes. The standard of proof may vary from case to case depending
on the available evidence and the prevailing circumstances of the
beneficiary group, as provided for the verification process before the
TFV under TFV Regulation 63, which the Chamber may draw upon,
especially if it decides to proceed to the identification / verification by
itself. In general, the standard of proof may range for “reasonable
grounds to believe” to the higher balance of probabilities standard. The
Chamber should also rely, for a substantial part, on circumstantial
evidence and experts’ reports. Factual findings reached in the judgment
on guilt shall bind on the Chamber;

The decision shall first decide on the portion of the reparations which
shall be supported by the convicted person: this could include non
financially-significant reparations, such as symbolic reparations that the
Chamber may find appropriate, and financially-significant reparations
if there are identified assets of the convicted person that could be used
for this purpose. The financially-significant portion of reparations
supported by the convicted person may be awarded directly to victims,
or through the TFV if the relevant properties and assets were already
subjected to fine or forfeiture and deposited with the TFV under Article
79(2) and Rule 98(2). The Chamber may identify the individual
beneficiaries of the reparations supported by the convicted person, in
which case TFV Regulation 59 applies. If the Chamber decides to leave

the identification of individual beneficiaries to the TFV, the procedure

No. ICC-01/04-01/06 92/101 1st September 2011



1CC-01/04-01/06-2806 19-03-2012 93/101 FB T = - = =
Pursuant to Trial Chamber |'s instruction, dated 19/03/2012, this document is reclassified as PUBLIC

for identification and verification set in TFV Regulations 60-65 should
apply;
The decision may then request the TFV to complement the portion of
reparations supported by the convicted person under TFV Regulation
56 by collective reparations under Rule 98(3)-(4):
e the exact amount of the “complement” provided by the TFV
shall be decided in consultation between the Chamber and the
TFV Board. The TFV Board makes a first determination on the
level if the “complement” drawn from its other resources and
advices the Chamber accordingly. Under TFV Regulation 55, the
Board shall consider, inter alia, the availability of resources, the
nature of the crimes, the number of victims, other pending
situations and cases, foreseeable forthcoming reparations
proceedings before the Court, and activities currently
undertaken under its second mandate;
e The Chamber endorses the TFV recommendation under TFV
regulation 56 or requests the Board to review it;
e Ultimately, the Chamber decides on the amount of reparations to
be supported by the TFV.
The decision may favour individual awards under Rule 98(1)-(2),
subject to the availability of funds collected through fines and
forfeiture, or collective awards under Rule 98(3)-(4), relying either of
funds collected from fines and forfeiture or on the complement
provided by the TFV under TFV Regulation 56. A combination of both
is also possible.
e If the Chamber orders individual awards under Rule 98(1)-(2), the
decision may enter into the details of each specific reparation
measure, as to its nature, amount, beneficiaries and modalities — in

which case TFV Regulation 59 applies - , or decide to leave these
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xi)

xii)

xii)

aspects for determination by the TFV — which should proceed as
provided under TFV Regulations 60-64 -;

o If the Chamber orders collective awards under Rule 98(3), the
decision may identify the precise nature and modalities of the
awards, or leave these issues, possibly with some guidance, for the
TFV’s implementation plan to be finally approved by the Chamber.
TFV Regulations 69-72 shall apply;

o If the Chamber orders collective awards under Rule 98(4), the
decision may specify (a) the concerned organization(s) and (b) a list
of the specific functions that the concerned organization(s) are to
undertake in fulfilment of the decision. It may also leave it for the
TFV’s implementation plan to be finally approved by the Chamber.
TFV Regulations 73-75 shall apply;

The decision may finally approve or reject the draft implementation
plan submitted under TFV Regulation 57 and/or give further guidance
to the TFV on how implementation should proceed;
Should the Chamber decide not to invite the TFV to complement the
reparation awards against the convicted person or to invite it at a level
that is lower that the Board’s intended contribution, this shall not
prevent the Board, under TFV Regulation 56, from complementing, on
its own initiative and discretion, the award ordered by the Chamber, as
long as funds remain available for awards in other ongoing legal
proceedings;

Should the Chamber find that the financial capacity of the TFV to

complement the reparations is too limited to afford appropriate

reparation awards, it may choose to notify the reparation proceedings
to interested States under Rule 96(1). It may also draw the attention of
the ASP on its capacity to allocate additional resources to the TFV

under TFV Regulation 21(d).

No. ICC-01/04-01/06 94/101 1st September 2011



1CC-01/04-01/06-2806 19-03-2012 95/101 FB T = - = =
Pursuant to Trial Chamber |'s instruction, dated 19/03/2012, this document is reclassified as PUBLIC

Xiv)

XV)

xvi)

Xvii)

Under Article 82(4), the Chamber’s decision could be appealed by a
legal representative of victims, the convicted person — as far as his/her
portion of reparations is concerned — or a bona fide owner of property
adversely affected by the decision. In circumstances where the
Chamber decides to have a portion of the reparations supported by the
TFV other resources, the Appeals Chamber may admit the TFV to
appeal the decision on reparations, as bona fide owner of property
adversely affected by the decision under Article 82(4), as far as its
portion of reparations is concerned. The Appeals Chamber may order
suspensive effect under Article 85(3), especially in order to prevent the
implementation of reparations that may impact on the appellant(s)
properties and assets: this would be highly advisable considering the
absence of recovery mechanism. The procedure set in Rules 150-153
applies.

The TFV may complete and finalize its implementation plan in light of
the Chamber’s decision and consult with the Chamber under TFV
Regulation 57: this is in this implementation plan that the concrete and
exact details of the amount of each reparation awards, be they
individual or collective, and the modalities of disbursement are
determined. The Chamber approves the implementation plan or
requests the TFV to review it.

The implementation of reparations should not take place until such
time as the judgment on guilt has become final, that is after the Appeals
Chamber’s judgment in case of appeal;

The TFV updates the Chamber on progress in the implementation of
the award in accordance with the Chamber’s order. A final narrative
and financial report is submitted to the Chamber at the end, under TFV

Regulation 58.
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B. Considerations Regarding Implementation

(i) Cooperation Issues

199. A number of International Governmental Organizations based in Bunia have

200.

information that will be useful or even essential for the Court in deciding matters
of reparations. UNICEF has access to the most comprehensive information
available on child soldiers in the Bunia area and in the wider region. NGO,
including the Child Protection Group located in the area and well as an

assortment of other NGOs may also have information on the identity and location

of child soldiers.

The information in the possession of these groups may be of great assistance
to the Court in determining matters of reparations. A number, perhaps many, of
the victims which the accused is alleged to have committed are not participating
in proceedings before the Court. The Court may wish to ensure that the identity
of such persons is determined in order that the interests of such persons may be
protected in any reparations award made by the Court. In addition to identifying
the range of victims of the crime, if resources for reparations are to be prioritized,
for example, in favour of the most vulnerable or those who had been subjected to
sexual violence, it would also be necessary to carry out some kind of assessment

of the position of different groups of victims and their present circumstances.

In order to identify such persons or establish which sub-groups of
beneficiaries are most vulnerable to the information in the possession of
organizations like UNICEF may be crucial. In this regard it may be necessary for
the Court to consider the advisability of making a cooperation request to the
relevant organizations to seek to illicit the necessary information that would be

required for a scoping exercise necessary to enable an effective and targeted
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reparations award. Similarly, it would also be necessary to seek the cooperation
of relevant NGOs in good time to enable information relevant information to be

gathered from them.

202. The implementation of reparation orders will often require cooperation from
States, such as any establishment of medical clinics in particular locations,

locating remains of missing persons, the building of memorials, etc.

(ii)  Processes for Review of Decisions by TFV or Implementing Partner as

to the Entitlement of a Victim to Benefit from a Reparations Award

203. An important issue of implementation concerns whether arrangements may
need to be put in place to ensure that victims who are denied access to a
reparations award by the TFV or an implementing partner on the basis that they
fail to satisfy the relevant criteria have the opportunity to have a negative
decision reviewed to ensure that it was taken in a proper manner. Administrative
and procedural errors may, from time to time, occur and principles of fairness
indicate that where victims are wrongly or improperly denied the benefit of an
award to which they are in law entitled, some means of procedural remedy

should be available. Two options are available in this regard.

204. It is conceivable that groups of aggrieved victims may seek to bring to the
attention of the Court alleged errors in the implementation of a reparations award
pursuant to Rule 103, RPE. Such a solution may be far from ideal, however, since
such issues may arise long after a Trial Chamber has issued its decision on
reparations and, in fact, the Chamber in question may no longer be constituted. A
more practicable option would, however, be for a Trial Chamber making a

reparations award to specify a procedure whereby victims who believe that their
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206.

eligibility to participate in a reparations programme has been wrongly denied
could seek administrative (rather than judicial) review of the decision in question.
If a Trial Chamber did specify such a process as part of its reparations award, on
principles of natural justice, a process of review should be independent of the
original decision-making body whose decision it at issue. If requested by the
Chamber and if resources allow the Registry may be able to offer assistance with

such an arrangement.

(ii)  PIDS / Outreach

PIDS have an important role to play with regard to reparations awards. As
noted earlier, PIDS, liaising where appropriate with the Trust Fund, could
instigate public information and civic education activities in line with work they
already undertake. Given the particular mandate of the TFV, it would be
particularly important that both PIDS and the TFV are facilitated in conducting
any work they are required to undertake as part of a reparations award in a
harmonious and coordinated manner. If the Chamber envisages PIDS playing a
role alongside the TFV in any reparations award, it would be particularly helpful
if it were to specify the precise role of each in the implementation of a reparations

award.

In addition, PIDS will also have an important role in communicating
important messages of the Court as regards matters of reparations. This requires a
careful balance between managing expectations of victims while at the same time
raising sufficient awareness of reparations so that potential beneficiaries can be

identified by the Court and/or apply for reparations.
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207. Communication with victim communities may also be important in the
identification of potential beneficiaries of reparations. Given this, if the Chamber
decides to make a reparations award in which it does not identify each and every
beneficiary definitively, it would, in the respectful submission of the Registry, be
very helpful if the Chamber could identify in broad terms what role it foresees
PIDS as playing in a process for communicating with victim communities in

order to identify potential beneficiaries of reparations.

C. Scoping and Impact Assessments

(i) The Need for a Scoping Assessment:

208. In the Registry’s respectful submission it will be necessary for a scoping
assessment of potentially eligible beneficiaries in the Lubanga case to be
conducted prior to a reparations award being made. As earlier outlined, given the
limited resources at the disposal of the Court it appears inevitable that it will be
necessary for the Court to prioritize the resources for reparations at its disposal
according to one set of criteria or another. For example, the Court may decide to
prioritize resources in favour of the most vulnerable victims or it may decide to
do so in favour of those who have suffered particularly grave forms of harm (for
example, child soldiers who were subjected to sexual violence or those who
suffered debilitating, life-limiting injuries in the course of hostilities). However, in
order for the Chamber to be able to decide as to the basis on which prioritization
should occur a victim scoping exercise would first have to be conducted to gather

information concerning the following:

i. the size of the potential beneficiary class relative to the resources
available to provide redress to them.
ii. the identity and location of victims within this class;

iii. the prevalence of different forms of harm within this beneficiary group;
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iv. and the vulnerability/needs etc of victims within the overall beneficiary
class to enable the Chamber to decide on the victims in favour of whom

resources for reparation should be prioritized.

209. If the Court, as appears likely, decides to prioritize resources for reparations
and at the same time wishes to deal with matters of reparations promptly then it
would be necessary to front-load preparatory work for reparations by conducting

a scoping assessment at a early stage.

(ii) The Need for an Impact Assessment of Different Forms of Reparations and
Different Methods of Prioritization

210. Alongside a scoping exercise, the Registry is also of the view that a
reparations impact assessment also ought to be undertaken prior to a final
determination of questions of reparation. Given that many victims of crimes
within the jurisdiction of the Court perpetrated in Ituri will not be eligible to
benefit from any reparations award that may be made in the Lubanga case and
that, even among those beneficiaries potentially eligible, it will likely be necessary
for the Court to prioritize resources in favour of certain victims, there is
significant potential for reparations to have substantial adverse impact on
relations among different classes of victims or between groups of victims and
other groups in society at large. In order to foresee risks and avert or mitigate
them, an impact assessment of different forms of reparations or methods of

prioritization is essential.

211. Timing is particularly important as regards any scoping exercise. Carrying out
an impact assessment too early may raise expectations unnecessarily. On the

other hand it would be necessary for the Court to be aware of the likely impact of
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different forms of reparations or different methods of prioritizing resources prior
to making a final reparations award. If, however, the Chamber plans to deal with
the question of reparation at the same time as a decision on guilt or shortly
thereafter, the Registry would respectfully submit that an impact assessment
should be conducted promptly to enable the Court to make or approve methods

for the prioritization of resources in a fully informed manner.

212. The Registry remains at the disposal of the Chamber to provide any further
assistance that may be required with regard to any of the issues raised in this
report or to provide further information and advice with regard to matters of

reparations.

Silvana Arbia, Registrar

Dated this 1¢t September 2011
At The Hague, the Netherlands
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