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INTRODUCTION 

1. On 31 March 2010, the Pre-Trial Chamber, in a Majority Decision, authorized 

the Prosecutor to open an investigation into the Situation in Kenya.1 What 

separated the Majority Decision from the Dissenting Opinion of Judge Kaul2 

was the definition of which non-state entity may qualify as "organization" for 

the purposes of Article 7(2)(a) of the Rome Statute. This dispute followed 

through into the Pre-Trial Chamber’s Majority Decisions to issue summonses 

in both Kenya trials, 3  and in Judge Kaul’s Dissenting Opinion to both 

Summonses Decisions. 

 

2. In the Majority Decision, the Pre-Trial Chamber held,  

With regard to the term "organizational", the Chamber notes that the 

Statute is unclear as to the criteria pursuant to which a group may qualify 

as "organization" for the purposes of article 7(2)(a) of the Statute. Whereas 

some have argued that only State-like organizations may qualify, the 

Chamber opines that the formal nature of a group and the level of its 

organization should not be the defining criterion. Instead, as others have 

convincingly put forward, a distinction should be drawn on whether a 

group has the capability to perform acts which infringe on basic human 

values.4 

 

3. The Defence for Mr. Kosgey (the ‘Defence’) submits that this definition of a 

non-state entity is too liberal, and without support in the intentions of the 

Statute’s drafters or in customary international law.  It is the submission of 

the Defence that the definition fails to properly demarcate the boundary 

                                                

1 Decision Pursuant to Article 15 of the Rome Statute on the Authorization of an Investigation into the 

Situation in the Republic of Kenya’ICC-01/09-19, 31 March 2010 (‘ Majority Decision’) 
2 Dissenting Opinion of Judge Kaul to the Decision Pursuant to Article 15 of the Rome Statute on the 

Authorization of an Investigation into the Situation in the Republic of Kenya’ICC-01/09-19-Corr, 31 

March 2010 (‘Dissenting Opinion’) 
3 ‘Decision on the Prosecutor’s Application for Summonses to Appear for Francis Kirimi Muthaura, 

Uhuru Muigai Kenyatta and Mohammed Hussein Ali’, ICC-01/09-02/11/01, 8 March 2011; and  

‘Decision on the Prosecutor’s Application for Summonses to Appear for William Samoei Ruto, Henry 

Kiprono Kosgey and Joshua Arap Sang’. ICC-01/09-01/11-01, 8 March 2011 (the ‘Summonses 

Decisions’) 
4 Majority Decision, para. 90. 
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between crimes against humanity and other serious crimes which may be 

properly dealt with in national jurisdictions, a stated concern of His Honour 

Kaul in his Dissenting Opinion.5  

 

4. In overlooking the historical context in which the link between state (and now 

organisational policy) and crimes against humanity has evolved, the Majority 

have arrived at a test which has such inherent elasticity that it could be used 

to extend ICC jurisdiction to any situation where mass atrocities have taken 

place – a serious concern as the ICC is increasingly called on to intervene 

where such atrocities have taken place. In short, the Majority Decision’s test 

undercuts the message that the ICC is a court of last resort which 

supplements, rather than supplanting, national jurisdictions. 

 

5. The Defence submits that the test with greater support both in travaux 

préparatoires of the Rome Statute and in customary international law is that 

put forward in the Dissenting Opinion; that is, “an organisation within the 

meaning of Article 7(2)(a) of the Statute must partake of the characteristics of 

the State”. 6  The Defence further submits under the Dissenting Opinion’s test, 

the Prosecution case, taken at its highest, does not demonstrate the existence 

of a non-state entity which qualifies as "organization" for the purposes of 

Article 7(2)(a). 

 

6. The Defence for Mr. Kosgey challenges the jurisdiction of this Court, pursuant 

to Article 19(2)(a) of the Statute and Rules 58 and 122 of the Rules of 

Procedure and Evidence.  

 

 

                                                

5 Dissenting Opinion, para. 9. 
6 Dissenting Opinion, para. 51. 
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PROCEDURAL HISTORY 

 

7. On 31 March 2010, Pre-Trial Chamber II issued its Majority Decision 

authorizing an investigation into the Situation in the Republic of Kenya. In the 

Majority Decision, their Honours Judges Ekaterina Trendafilova and Cuno 

Tarfusser held that the Court did have jurisdiction and authorised the 

commencement of an investigation into the Situation in Kenya 

 

8. In his Dissenting Opinion, also dated 31 March 2010, His Honour Judge 

Hans-Peter Kaul held that under a narrower definition of an “organisation” 

than that employed by the Majority, that he “failed to see the existence of an 

‘organisation’ behind the violent acts which may have established a policy to 

attack the civilian population within the meaning of Article 7(2)(a). 

Accordingly, His Honour Judge Kaul held that he could not authorise the 

commencement of the investigation. 

 

9. On 8 March 2011, Pre-Trial Chamber II, by the same Majority, issued its 

decision granting the Prosecutor summons for the suspects to appear. 

 

10. On 15 March 2011, Judge Hans-Peter Kaul issued his Dissenting Opinion on 

the issuing of the summons.7 In it, he found that the alleged ‘Network’ that 

was involved in the post-election violence was not an “organization” for the 

purposes of the “organizational policy” requirement of Article 7(2)(a). 

Accordingly, the allegations fell outside the jurisdiction of the ICC. 

 

                                                

7 Pre-Trial Chamber II Dissenting Opinion by Judge Hans-Peter Kaul to Pre Trial Chamber II’s 

“Decision on the Prosecutor’s Application for Summons to Appear for William Ruto, Henry Kiprono 

Kosgey and Joshua Arap Sang” ICC-01/09-01/11 
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11. On 17 August 2011, the Single Judge issued the “Decision Requesting 

Observations of the Schedule for the Confirmation of Charges Hearing.”8 

 

12. On 22 August 2011, the Defence filed its observations on the schedule. It 

indicated its desire to submit jurisdictional challenges pursuant to Article 19 

of the ICC Statute.9 

 

13. On 25 August 2011, the Single Judge issued the “Decision on the Schedule for 

the Confirmation of Charges Hearing.”10The decision included an Order that 

applications under Article 19 of the ICC Statute should be received no later 

than Tuesday, 30 August 2011. This application is pursuant to that order. 

 

RELEVANT LAW 

14. Article 5 of the Statute grants the ICC jurisdiction over ‘crimes against 

humanity’. 

 

15. Article 7 of the Statute defines that term: 

7(1) For the purpose of this Statute, ‘crime against humanity’ means any of 

the following acts when committed as part of a widespread or 

systematic attack directed against any civilian population, with 

knowledge of the attack: 

 

(a) Murder; 

… 

(d) Deportation or forcible transfer of population; 

… 

(h) Persecution against any identifiable group or collectivity on 

political, racial, national, ethnic, cultural, religious, gender as 

defined in paragraph 3, or other grounds that are universally 

recognized as impermissible under international law, in 

                                                

8 Pre-Trial Chamber II, ICC-01/09-01/11-272 
9 ICC-01/09-01/11-279 
10 Pre-Trial Chamber II, “Decision on the Schedule for the Confirmation of Charges Hearing” ICC-

01/09-01/11 
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connection with any act referred to in this paragraph or any 

crime within the jurisdiction of the Court; 

… 

 

7(2) For the purpose of paragraph 1: 

(a) ‘Attack directed against any civilian population’ means a course 

of conduct involving the multiple commission of acts referred to 

in paragraph 1 against any civilian population, pursuant to or in 

furtherance of a State or organizational policy to commit such 

attack;… 

 

16. The use of the term “organizational policy” in Article 7(2)(a)means the policy 

of an organization. This is clear, in particular, from the French, Spanish and 

Arabic versions of the text.11 

 

17. Similarly, the ICC Elements of Crimes state:12 

“…It is understood that “policy to commit such an attack” requires that 

the State or organization actively promote or encourage such an 

attack.” 

 

18. Article 21 of the ICC Statute sets out the applicable law the Court should 

apply: 

1. The Court shall apply: 

(a) In the first place, this Statute, Elements of Crimes and its Rules 

of Procedure and Evidence. 

(b) In the second place, where appropriate, applicable treaties and 

the principles and rules of international law, including the 

established principles of the international law of armed conflict; 

(c) Failing that, general principles of law derived by the Court from 

national legal systems… 

 

2. The Court may apply principles and rules of law as interpreted in its 

previous decisions. 

 

                                                

11 See, for example, the decision of 31 March 2010 at [90] of the majority opinion; and [37] of the 

Dissenting Opinion. 
12 Article 7, Crimes Against Humanity, Introduction at [3] (Emphasis added) 
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3. … 

 

SUBMISSIONS 

19. In analysing the applicable sources of law, the Chamber must bear in mind 

the objects and purposes of the Statute. The ICC is neither a human rights 

court writ large nor a supranational court of criminal appeal. As is clear from 

the Preamble, the State parties intended the ICC to act as a court of last resort, 

which would only intervene in relation to the most serious crimes of concern 

to the international community as a whole. The Defence submits that the term 

‘organisation’ must be interpreted in a manner that is consistent with this 

delicate interplay between State sovereignty, and the objective of the ICC in 

eliminating impunity as concerns a defined subset of international crimes.  

20. After careful and protracted consideration, the State Parties decided to 

include the term “organization” in Article 7. Since the Rome Statute is, in 

effect, a treaty, its provisions should be interpreted in accordance with the 

principle of effective interpretation: as the parties must have intended that 

each provision have a certain effect, a provision should not be given an 

interpretation that leaves it meaningless or without effect.13 This principle is of 

particular importance regarding the construction of provisions in criminal 

statutes, which give effect to rights or regulate the fairness of the 

proceedings.14  

21. To define an “organization” by reference to whether it has the capability to 

perform acts which infringe on basic human values is to denude the term of 

any meaning: it would automatically be met in connection with each instance 

                                                

13 Prosecutor v. Lubanga Judgment on the appeals of The Prosecutor and The Defence against Trial 

Chamber I's Decision on Victims' Participation of 18 January 2008, 11 July 2008, ICC-01/04-01/06-1432 

at para 97. See also See also The Corfu Channel Case (merits) 1CJ Reports (1949) at p. 24 (and cases 

cited therein); Jennings and Watts (ed), Oppenheim 's International Law (9"' ed) ( 1992), Vol I at para 

633(9). 
14 Dissenting opinion of Judge Hunt in  21 October 2003, Dissenting Opinion of Judge David Hunt on 

Admissibility of Evidence in Chief in the Form of Written Statement, at paras 18 and 19: Liversidge v 

Anderson [1942] AC 206 at 245, http://uniset.ca/other/cs5/1942AC206.html 
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in which the underlying acts of a crime against humanity have been 

committed.   

 

The ICC’s Founding Documents 

22. The terms “organizational policy” and “organization” are not defined by the 

Statute; nor is any definition contained within the ICC Elements of Crimes or 

the ICC Rules of Procedure and Evidence. 

 

23. Nevertheless, the drafting history of the Statute provides an insight into the 

intentions of Article 7’s drafters. During the Rome Statute negotiations on 

crimes against humanity, there was considerable controversy with respect to 

the general ‘threshold’ that would distinguish crimes against humanity from 

crimes which, though serious, could be properly dealt with in a domestic 

setting. The text of Article 7 embodies the results of these discussions. 

 

24. Article 7, following much debate, embraced the disjunctive threshold test; that 

is, that there had to be a widespread or systematic attack, as was consistent 

with the ICTR Statute. A significant number of states were concerned that a 

disjunctive test would have the effect of lowering the threshold to such a 

degree as to erase the distinction between crimes that were properly held to 

be crimes against humanity and those that were not. Delegations noted that 

requiring only a ‘widespread’ commission of crimes would encompass a 

crime wave of individuals acting on their own, even where there was no 

connection between the individual crimes, and it was generally agreed that 

this was not what was being envisaged as a crime against humanity. 15 As 

isolated, unconnected crimes of individuals could not be said to form an 

“attack directed at a civilian population”, it was necessary to preserve the 

                                                

1515 The International Criminal Court, Elements of Crimes and Rules of Procedure and Evidence (ed. 

Lee), p. 63.  
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disjunctive test by recording a common understanding of the meaning of an 

“attack”. 16 

 

25. The phrase “a State or organizational policy” was introduced during the 

preparatory work for what became Article 7 on 1 July 1998, through a 

proposal made by the Canada.17 This expression was introduced and adopted 

to prevent the Court from prosecuting singular atrocities not part of a 

widespread or systematic attack.18  

                                                

1616 D. Robinson, ‘Defining “Crimes Against Humanity” at the Rome Conference’ (1999) 93 AJIL 53 

(“Robinson”) at pp.  47-48 writes, [t]he most controversial and difficult issue in the negotiations on 

the definition of “crimes against humanity” was whether these qualifiers should be disjunctive (i.e. 

widespread or systematic) or conjunctive (i.e., widespread and systematic). During the negotiations, a 

contingent composed predominantly of members of the “like-minded group” argued that a 

disjunctive test had already been established in the existing authorities…On the other hand, another 

sizeable contingent, including some permanent members of the Security Council and many 

delegations from the Arab and Asian Group, pointed out that, as a practical matter, a disjunctive test 

would be over-inclusive. For example, a legitimate question was raised whether the “widespread” 

commission of crimes should be sufficient, since a spontaneous wave of widespread, but completely 

unrelated crimes does not constitute a “crime against humanity” under existing 

authorities…Fortunately, a solution was found to overcome this seemingly irreconcilable divide, as it 

was successfully argued that the legitimate concerns about the disjunctive test were already 

addressed within the concept of an “attack directed against a civilian population”…The contingent 

favoring the conjunctive test was willing to accept this argument but wanted the understanding 

spelled out in the statute. Thus was born subparagraph 2(a) of Article 7…Subparagraph 2(a) draws 

upon various authorities to meet the legitimate concerns raised by affirming that an “attack directed 

against any civilian population” involves some degree of scale, as well as a policy element”. 
17 Committee of the whole, A/CONF.183/C.1/L.44, 7 July 1998, page 2 and Committee of the whole, 

A/CONF.183/C.1/L.59, 10 July 1998, page 2. 
18 OTR ICC Vol. 1, Issue 11, On the Record: Your link to the Rome conference for the establishment of 

an International Criminal Court, July 2, 1998: “[…] In an effort to satisfy Britain, the United States, and 

France, the Canadian delegation has proposed a definition of "crimes against humanity" that could prevent the 

court from prosecuting singular atrocities not part of a widespread or systematic attack. Experts say that the 

Canadian proposal, which was discussed Wednesday [so the 1 July 1998] and returns to informal discussions, 

could also rule out the murder of unarmed soldiers who have thrown away their arms, the starvation of isolated 

communities, and even acts of sexual violence during war. An angry statement by the Women's Caucus pointed 

out that acts of sexual violence in war are often spontaneous and impossible to link to any "governmental or 

organizational policy," as required by the Canadian text. "[This] effectively writes sexual violence out of the 

jurisdiction of the ICC under crimes against humanity," said the statement. Canada's proposal is aimed at 

bridging one of the widest, and most serious, disagreements before the Rome Conference. Crimes against 

humanity are one of the three core crimes proposed under the ICC jurisdiction. Many governments, including 

the five permanent members of the Security Council, have been trying to whittle down the definition in an 

attempt to limit the court's scope. 
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26. Article 7 came, therefore, to contain a definition of an “attack” which involves 

the commission of multiple criminal acts pursuant to or in furtherance of a 

State or organizational policy. According to “The International Criminal 

Court, Elements of Crimes and Rules of Procedure and Evidence”,  

The result is a high-threshold but disjunctive test (widespread or 

systematic) coupled with a low-threshold but conjunctive test 

(multiple and policy). An attack need not necessarily be “widespread” 

(understood as requiring large-scale activity involving a great number 

of victims) but it must at least have some scale, affecting multiple 

victims. An attack need not necessarily be “systematic” (understood as 

requiring some methodical organization or orchestration) but it must 

at least be pursuant to or in further of some sort plan or policy of a 

State organization…..The policy element of crimes against humanity – 

the underlying direction, instigation or encouragement by a State or 

organization – is what unites otherwise unrelated inhumane acts, so 

                                                                                                                                                  

In an effort to find middle ground, Canada has proposed a formulation that many find understandable given the 

political pressure from Security Council members, but totally unacceptable from a legal perspective. It reads: 

"For the purpose of the present statute, a crime against humanity means any of the following acts when 

knowingly committed as a part of a widespread or systematic attack directed against any civilian population." A 

footnote explains that an "attack directed against any civilian population" means a "course of conduct 

involving the commission of multiple acts...directed against any civilian population pursuant to or in 

furtherance of a governmental or organizational policy to commit those acts." This wording is a concession to 

Britain, France, and the United States, and is intended to win their agreement to the wording "widespread or 

systematic." Requiring widespread and systematic – as the three governments wanted – would have put 

virtually the entire category beyond the scope of the ICC. 

But observers fear that the Canadian compromise could seriously weaken the court's ability to deter and punish 

atrocities. For example, they point out that the word "knowingly" means that a perpetrator would have to be 

aware that he was acting as part of a larger plan in committing a crime. This would be extremely difficult to 

prove, and could mean that individual acts – not matter how barbaric or massive – would not be covered. Legal 

experts say that this subjective notion is not found in any legal instrument. Moreover, they say, it could be 

difficult to establish the chain of command: if the subordinates are allowed to plead ignorance of a "policy"; it 

could become quite difficult to establish the identity of the ultimate responsible commander who designated such 

"policy." 

There are several other problems with the Canadian compromise. In the first place, it talks of an "attack." But 

crimes against humanity can also occur through omission – for example, in starving a population. Nor is it 

clear whether the practice of "ethnic cleansing" would qualify. Second, by referring specifically to any "civilian" 

population, the definition could exclude unarmed combatants, who may have surrendered. Some feel, for 

example, that the slaughter of unarmed Iraqi soldiers who fled from Kuwait was unacceptable. All in all, many 

feel that Canada has paid too high a price for winning agreement from the Americans, French, and British – 

even if some kind of compromise had to be found. The issue is not completely signed and sealed. On the one side, 

China wants an even more limited wording, but advocates are reassured that Mexico, Tanzania, and Turkey all 

warned against accepting the Canadian text.” 
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that they may be accurately described as an “attack”, considered 

collectively, rather than a mere crime wave or domestic criminal 

behavior.19 

 

27. Darryl Robinson, one of the leading negotiators on Article 7 of the Statute, 

reported that it was the desire of the drafters not to go beyond customary 

international law that also motivated the drafters to include the term 

‘organization’ in Article 7(2)(a), noting the use of the term in the Tadic 

Judgment. Robinson in his account stated, 

The Tadic opinion and judgment [of May 1997] acknowledges that the 

entity behind the policy could be an organization with de facto control 

over territory, and leaves open the possibility that other organizations 

might meet the test as well. To reflect these developments, the 

delegations at the Rome Conference made reference to a state or 

organizational policy.20 

 

28. In the footnote to this text, Robinson wrote, “Although the 1954 ILC draft 

code required the involvement or acquiescence of public officials, the ILC 

subsequently expanded this to include instigation by a ‘State, organization or 

group’ in the 1991 draft Codes of Crimes. The solution reached in Rome was 

to refer only to a state or organization, as it was agreed that using the term 

‘organization’ is fairly flexible, and to the extent that there may be a gap 

between the concept of ‘group’ and ‘organization’, it was considered the 

planning of an attack against a civilian population requires a higher degree of 

organization, which is consistent with the latter concept”.21 

 

29. The rejection of the term ‘”group”, as was contained in the ILC’s draft Code of 

Crimes in preference for the term “organization”, is significant. While the 

drafters intended to include non-state actors, they did not delineate precisely 

                                                

19 Ibid, p. 63. 
20 Robinson, p. 50. 
21 Ibid, fn 44. Emphasis added. 
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which types of non-state actors are covered. Nevertheless, it is clear that the 

drafters, in asserting the text “state or organizational policy” into Article 7 

were motivated by a desire to preserve the distinction between crimes that 

were properly held to be crimes against humanity and ought to fall within the 

ICC’s jurisdiction, and those that were not. 

 

ICC Jurisprudence 

30. Unlike the ad hoc tribunals, the ‘policy’ requirement is an explicit part of the 

ICC’s jurisdictional threshold. Prior to the matter arising in the Kenya cases, the 

Pre-Trial Chamber in both the Katanga and Bemba cases provided a definition of 

‘a state or organizational policy’. 

 

31. First, in the case of Katanga22in 2008, Pre-Trial Chamber I stated: 

“…the requirement of an organizational policy pursuant to Article 

7(2)(a) ensures that the attack, even if carried out over a large 

geographical area or directed against a large number of victims, 

must still be thoroughly organised and follow a regular pattern. It 

must also be conducted in furtherance of a common policy 

involving public or private resources. Such a policy may be made 

either by groups of persons who govern a specific territory or by 

any organization with the capability to commit a widespread or 

systematic attack against a civilian population. The policy need not 

be explicitly defined by the organisational group. Indeed, an attack 

which is planned, directed or organised - as opposed to 

spontaneous or isolated acts of violence - will satisfy this criterion.” 

 

32. Second, in the case of Bemba23in 2009, the Pre-Trial Chamber stated II: 

“The requirement of 'a State or organizational policy' implies that the attack 

follows a regular pattern. Such a policy may be made by groups of person who 

govern a specific territory or by any organization with the capability to 

commit a widespread or systematic attack against a civilian population. The 

                                                

22Prosecutor v. Katanga and Ngudjolo, Decision on the Confirmation of Charges, ICC-01/04-01/07-717, 
para. 396 
23Prosecutor v. Bemba, Decision Pursuant to Article 61(7)(a) and (b) of the Rome Statute on the Charges 
of the Prosecutor Against Jean-Pierre Bemba Gombo, ICC-01/05-01/08-424, para. 81 
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policy need not be formalised. Indeed, an attack which is planned, directed or 

organized - as opposed to spontaneous or isolated acts of violence - will satisfy 

this criterion.” 

 

33. In those cases neither Pre-Trial Chamber heard any contested argument on 

what qualities an “organization” would need to fall within the policy 

requirement of Article 7(2)(a) of the ICC Statute. Furthermore, the decisions in 

those cases were not directly concerned with this issue. It is also clear that 

even within the sections referred to above, the Pre-Trial Chambers do not 

elaborate on the meanings of the terms “organization” or “organized”. 

 

34. For those reasons, the earlier decisions of the ICC in the two other cases 

provide very limited guidance, if any, as to what qualities an “organization” 

would have to bring it within Article 7(2)(a).  

 

35. Article 21(2) also clearly provides that whilst the Chamber may apply 

principles and rules of law, as interpreted in its previous decisions,  there is 

no doctrine of binding precedent at the ICC.24 Any such application of prior 

decisions would thus need to be consistent with the Chamber’s mandatory 

consideration of the hierarchically superior sources of law set out  in Article 

21(1) of the Statute.  

 

36. Article 19(2) of the Statute further enshrines the right of the Defence to 

challenge jurisdiction. This right must be interpreted in a manner, which is 

effective and not illusory. In the absence of any definitive appellate ruling on 

this issue, the existence of prior decisions does not exempt the Chamber from 

its duty to give full and impartial consideration as to Defence submissions 

                                                

24 Prosecutor v. Muthaura et al,  Decision on the "Prosecution's Application for leave to Appeal the 

'Decision Setting the Regime for Evidence Disclosure and Other Related Matters' (ICC-01/09-02/11-

48)", ICC-01/09-02/11-77, 2 May 2011, at para 23.   
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concerning the appropriate definition of “organization”, based on the 

applicable sources of law under article 21 of the Statute.    

 

Jurisprudence of the ad hoc tribunals 

37. The case law of the ad hoc tribunals of the ICTR and the ICTY are not a 

freestanding source of applicable law under Article 21. Nonetheless, they fall 

within the principles and rules of international law and therefore have some 

persuasive value.25 

 

38. It is difficult to draw parallels: unlike Article 7(2)(a) of the ICC Statute, there is 

no “organizational policy” requirement in the ICTY Statute or the ICTR 

Statute. 26 Early jurisprudence from those tribunals did consider 

“organizational policy” to be a requirement of crimes against humanity in 

both of those ad hoc tribunals. That case law was subsequently overruled in 

the case of Kunarac in 2002.27 For that reason those earlier ICTY cases which 

considered the issue are now of significantly less value.28 

 

                                                
25 Earlier jurisprudence had focused on the involvement of the accused within the state apparatus 
rather than non-State groups. 25 See for example, ICC-01/09-19-Corr – “Dissenting Opinion regarding 
authorising an investigation”, 31 March 2010, paragraph 49, referring to the cases of: Pieter Menten 
[13 January 1981] 75 ILR p. 331; Klaus Barbie [6 October 1983] JCP II G, No. 20, p. 107; [26 January 
1984] JCP II G, No 20, p. 197; [20 December 1985] JCP II GT, No 20, p. 655; [3 June 1988] JCP II G, No. 
21, p. 149; Imre Finta (R v Finta [1994] 1 SCR 701); Paul Touvier [27 November 1992] JCP II G, No. 21 
p. 977; Maurice Papon [23 January 1997] JCP II G, No. 22 p. 812); Adolf Eichmann [12 December 1961] 
36 ILR p. 5. 
26 Crimes against humanity are defined differently from article 7 of the ICC Statute in article 5 of the 
ICTY Statute, and article 3 of the ICTR Statute. 
27 Prosecutor v. Kunarac et al. Case No. IT-96-23 & IT-96-23/1-A, Appeals Judgment, 12 June 2002, para. 

98 
28Prosecutor v Kunarac, ICTY, IT-96-23 & IT-96-23/1-A, Judgment, 12 June 2002, para 98: there is no 
policy constitutive element of an attack on a civilian population (and that the existence of a policy is 
of evidential relevance only).  This conclusion was reached on the basis that (1) the ICTY statute does 
not require that a policy be established in order to be part of an attack; and (2) customary 
international law at the time of the alleged acts (1992 & 1993) did not require the showing of a policy. 
The “organzsational policy” requirement is enshrined in article 7(2)(a) of the ICC Statute but is absent 
from the ICTY statute. 
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39. The case from the ICTY that had provided the most guidance on the qualities 

a non-state actor would need to have to fall within the ICTY’s jurisdiction was 

Blaskic.29 In that case, the ICTY held that the requirement that there existed a 

plan to commit an attack on civilians could be surmised from the occurrence 

of a series of events. The tribunal provided a list of considerations: 

i. the establishment and implementation of autonomous political structures 

at any level of authority in a given territory; 

ii. the general content of a political programme, as it appears in the writings 

and speeches of its authors; 

iii. media propaganda; 

iv. the establishment and implementation of autonomous military structures; 

v. Alterations to the “ethnic” composition of populations; 

vi. links between the military hierarchy and the political structure and its 

political programme; and 

vii. the scale of the acts of violence perpetrated.30 

 

40. It is also important to note that in Blaskic the apparent rationale for including 

the policy of a non-state actor or organization was derived from a principle 

set out in the Barbie case:31 

Are there not forces and organizations whose powers might be greater and 

whose actions might be more extensive than those of certain countries 

represented institutionally at the United Nations? Care is required 

because other methods of total abuse of the human condition could equal in 

horror, albeit from other aspects, those of which we have just spoken. 

 

                                                
29Prosecutor v Blaskic, ICTY, IT-95-14-T, Judgment, 3 March 2000, para 205 cited in ICC-01/09-19-Corr 
– “Majority Decision authorising an investigation”, 31 March 2010, para. 91. 
30Prosecutor v Blaskic, ICTY, IT-95-14-T, Judgment, 3 March 2000, para 204. 
31Prosecutor v Blaskic, ICTY, IT-95-14-T, Judgment, 3 March 2000, para 204 citing Fédération nationale des 
déportés et internés résistants et patriotes et autres v. Barbie, quoted in J.Graven, “Les crimes contre 
l’humanité”, Recueil des cours de l’Académie de droit international, 1950, p. 566. 
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41. Insofar as Blaskic is relevant it indicates that the rationale of the 

“organizational policy” is by analogy with the actions of states: namely to 

include those that could be as powerful as states and carried out actions that 

were as extensive as those which states carry out. 

 

Submissions on Test to be Employed 

42. In its Decision, the Majority held that,  

With regard to the term "organizational", the Chamber notes that the 

Statute is unclear as to the criteria pursuant to which a group may 

qualify as "organization" for the purposes of article 7(2)(a) of the 

Statute. Whereas some have argued that only State-like organizations 

may qualify, the Chamber opines that the formal nature of a group and 

the level of its organization should not be the defining criterion. 

Instead, as others have convincingly put forward, a distinction should 

be drawn on whether a group has the capability to perform acts which 

infringe on basic human values. 

 

43. This general statement was supplemented by the following, 

In the view of the Chamber, the determination of whether a given group 

qualifies as an organization under the Statute must be made on a case-

by-case basis. In making this determination, the Chamber may take into 

account a number of considerations,  inter alia: (i) whether  the group is 

under a responsible command, or has an established hierarchy; (ii) 

whether the group possesses, in fact, the means to carry out a 

widespread or systematic attack against a civilian population; (iii) 

whether the group exercises control over part of a territory of a State; (iv) 

whether the group has criminal activities against the civilian population 

as a primary purpose; (v) whether the group articulates, explicitly or 

implicitly, an intention to attack a civilian population; (vi) whether the 

group is part of a larger group, which fulfil some or all of the 

aforementioned criteria. It is important to clarify that, while these 

considerations may assist the Chamber in its determination, they do not 

constitute a rigid legal definition, and do not need to be exhaustively 

fulfilled.32 

 

                                                
32 Majority Decision, para. 93. Emphasis added. 
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44. In arriving at this test, the Majority referred to Article 7(2)(a); the ICC Elements 

of Crimes; and the passages from the Katanga and Bemba cases outlined above 

as well as criteria from the Blaskic case, mentioned above. It indicated that its 

test had been “convincingly put forward” by “others” and cited the writings of 

jurists. 

 

45. The Dissenting Opinion reached a different view of the test of what defined an 

‘organization’ within the meaning of Article 7(2)(a) of the Statute. It held that 

such an organisation must, 

[p]artake of some characteristics of the State. Those characteristics could 

involve the following: (a) a collectivity of persons; (b) which was 

established and acts for a common purpose; (c) over a prolonged period 

of time; (d) which is under responsible command or adopted a certain 

degree of hierarchical structure, including, as a minimum, some kind of 

policy level; (e) with the capacity to impose the policy on its members 

and to sanction them; and (f) which has the capacity and means 

available to attack any civilian population on a large scale.33 

 

46. His Honour Judge Kaul’s definition of an “organization” has been described as 

mirroring “that of a party to a non-international armed conflict, as contained in 

Article 1(1) of the Second Additional Protocol to the Geneva Conventions, with 

the one (significant) exception that territorial control is not needed”.34  

 

47. Like the Majority, His Honour Judge Kaul noted the limited assistance 

provided by the ICC’s founding documents, its travaux préparatoires as well as 

the guidance provided both by earlier decisions of the Pre-Trial Chambers (in 

                                                
33 Dissenting Opinion, para. 51. 
34 C. Kress, ‘On the outer limits of crimes against humanity: the concept or organisation within the 
policy requirement: Some reflections on the March 2010 ICC Kenya Decision’, Leiden Journal of 
International Law, 23 (2010), p. 855-873 at 862. 
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Katanga and Bemba) and of other tribunals.35 He too drew on the academic 

writings of leading commentators.36 

 

Defence submissions  

The scope of crimes against humanity/ the boundaries of state sovereignty 

48. In determining, that the defining criterion is not “the formal nature of the group 

and the level of its organization” but rather “whether a group has the capability 

to perform acts which infringe on basic human values”, the Chamber finds 

itself in a curiously circular exercise of considering whether a group may be 

capable of committing the acts it is accused of committing. 

 

49. Significantly, the considerations, which the Chamber “may” take into account 

so not, the Majority notes, “constitute a rigid legal definition, and do not need 

to be exhaustively fulfilled”. The list of considerations is inherently –and 

worryingly- elastic, making the demarcation between a crime against humanity 

and other crimes difficult to locate. 

 

50. In creating such an elastic test, the Majority test does not bear out the intention 

of the drafters in inserting the requirement of an ‘organizational policy’ which 

was motivated by the need to ensure that the disjunctive threshold -widespread 

or systematic- did not result in widespread national crimes being transformed 

into international ones.  The travaux preparatoires indicate that the inclusion of 

the phrase “state or organizational policy” was intended to ensure the 

demarcation between crimes against humanity to come before the ICC and 

other serious crimes to be dealt with in national jurisdictions. It is also clear the 

                                                
35 Dissenting Opinion, para. 45. 
36Dissenting Opinion, para. 50. 
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issue of state sovereignty was also on the minds of the various countries’ 

delegations to the negotiations.37  

 

51. The Defence submit, therefore, that the term ‘state or organizational policy’ was 

inserted with a dual function in mind: to “ensure the scope of the application of 

crimes against humanity remains confined to extremely grave threats to basic 

human values, and....to describe a situation where there is a reason to doubt 

that a judicial response at the national level will follow”. 38  The deliberate 

omission of the crime of terrorism from the ICC Statute suggests that the 

drafters believed that acts of terrorism, and the organizations perpetrating such 

acts, were best dealt with in national jurisdictions than at the ICC. 

 

52. Additionally, the drafters of the Rome Statute had regard to the wording of the 

1991 ILC Draft Code which refers to instigation by a ‘State, organization or 

group’, but chose to use only the term ‘organization’ in the wording of Article 

7(2)(a) because, according to Robinson, “it was agreed that using the term 

‘organization’ is fairly flexible, and to the extent that there may be a gap 

between the concept of ‘group’ and ‘organization’, it was considered the 

planning of an attack against a civilian population requires a higher degree of 

organization, which is consistent with the latter concept”.39  Contrary to the 

position taken in the Majority Decisions, it appears that the drafters of the 

Rome Statute did consider “the formal nature of a group and the level of its 

organization” to be a defining criterion.40 

 

53. His Honour Judge Kaul, while condemning the post-election violence in Kenya, 

is unequivocal that the issue is the proper “demarcation line between the 

                                                
37 See fn. 7 above. 
38 Kress, p. 866. 
39 Supra, fn 12. Emphasis added. 
40 Majority Decision, para. 90. 
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crimes against humanity pursuant to article 7 of the Statute, and crimes under 

national law”.41 HHJ Kaul added, “a gradual downscaling of crimes against 

humanity towards serious crimes... might infringe on State sovereignty and the 

action of national courts for crimes which should not be within the ambit of the 

Statute”.42  

 

54. The Dissenting Opinion notes that crimes against humanity were first 

recognized as crimes under international law because of the threats to what 

His Honour Judge Kaul calls the “humanity and fundamental values of 

mankind’ by ‘mass crimes committed by sovereign states against the civilian 

population, sometimes the state’s own subjects, according to a plan or policy, 

involving large segments of the state apparatus”.43 Turning to the present day, 

HHJ Kaul concludes, 

The Statute in relation to crimes against humanity...further 

accommodates new threats which may equally shock the very 

foundations of the international community and deeply shock the 

conscience of humanity. Such policy may also be adopted and 

implemented by private entities. However, it follows from the above 

that the private entities must have the means and resources available to 

reach the gravity of systemic injustice in which parts of the civilian 

population find themselves.44 

 

55. The inextricable yoking of the scope of crimes against humanity with the 

limits of state sovereignty is seen through the historical context in which 

crimes against humanity, as a legal concept, evolved.  

 

56. Crimes against humanity were originally conceived as a way to plug a legal 

gap at Nuremberg, where the laws of war did not cover the Holocaust, where 

                                                
41 Dissenting Opinion, para. 9. 
42 Dissenting Opinion, para. 10. 
43 Dissenting Opinion, para. 59. 
44 Dissenting Opinion, para. 66. 
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the Nazis committed atrocities against their people. 45  Crimes against 

humanity, by definition, are an intrusion into state sovereignty and this 

motivated a cautious approach to ensure that the crimes committed required 

international intervention.  

 

57. The desire to limit intrusion into state sovereignty was in the minds of the 

drafters of the Rome Statute; as Kress, notes, ‘one reason for not including a 

(peacetime) crime of (non-state) terrorism in the list of crimes within the 

jurisdiction of the Court was the conviction that such as crime can be dealt 

with satisfactorily at the national level’.46  

 

58. If it is the state which is committing the crimes, as was the case in Nazi 

Germany, it is clear that there is  good cause for intervention as it is unlikely 

that the same state will investigate and prosecute itself in good faith.47  

 

59. This same rationale will only apply to non-state entities when it “has 

established so powerful a presence in a given state that it can prevent the 

exercise of criminal jurisdiction in that state”.48 The more state-like a non-state 

entity is  the more difficult the State may find it to investigate and prosecute 

that entity and the more, therefore, international judicial intervention is 

warranted. As stated by Larry May, “[t]he actions of States, or State-like 

                                                
45 Genocide not being conceived of as an international crime until the 1948 Genocide Convention, two 

years after the IMT at Nuremberg. 
46 C. Kress, ‘On the Outer Limits of Crimes against Humanity: the Concept of Organisation within the 

Policy Requirement: Some Reflections on the March 2010 ICC Kenya Decision’, Leiden Journal of 
International Law, 23 (2010) (‘Kress’), p. 855-873 at p. 866. See also H. v Hebel and D. Robinson, 
‘Crimes within the Jurisdiction of the Court’, in R. Lee (ed.), ‘The International Criminal Court’, 
(1999), p. 186. 
47 See Dissenting Opinion, para. 63-64. 
48 Kress, p. 866. 
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actors, have given the international community its clearest rationale for entry 

into what would otherwise be a domestic legal matter’.49  

 

The state of customary international law 

60. It ought to be common ground that a definition of ‘organizational policy’ or 

the organization which could advance such a policy cannot be arrived at 

teleologically, but must be made through an analysis of the accepted canons 

of interpretation, as listed in Article 21 of the Statute. 

 

61. Bearing in mind the dearth of assistance provided by the Statute, the Elements 

of Crimes and the Rules of Procedure and Evidence, attention must fall to the 

sources listed in Article 21(1)(b) and (c). Additionally, Article 21(2) notes that 

“[t]he Court may apply principles and rules as interpreted in its previous 

decisions”. In looking at the principles and rules of international law, focus 

falls on the current state of customary international law, a subject that the 

Majority Decision did not address.  

 

62. While supporting the test arrived in the Dissenting Opinion, the Defence 

respectfully disagree with His Honour Judge Kaul’s views in the relation to 

the state of customary international law on this point. State practice does not 

accord with the view that non-state entities which have ‘the capability to 

perform acts which infringe on basic human values’ ought to be within the 

jurisdiction of the ICC. While states have permitted insurgency movements, 

such as the Revolutionary United Front of Sierra Leone, the Kosovan 

Liberation Army or Khmer Rouge, to be brought to internationalized courts 

and charged with crimes against humanity, these groups have generally 

fulfilled the tests set out most recently in Katanga and Bemba; that is, ‘groups 

                                                
49 L. May, ‘Crimes against Humanity: A Normative Account’, (2005), p. 88. Emphasis added. 
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of person who govern a specific territory or ...with the capability to commit a 

widespread or systematic attack against a civilian population.’ They also fulfil 

the test set out by His Honour Judge Kaul in paragraph 51 of his Dissenting 

Opinion. 

 

63. Almost uniformly what States have not done is to allow non-state entities 

with no state-like characteristics but which fall within the Majority Decision’s 

broader test of possessing ‘the capability to perform acts which infringe on 

basic human values’ to be tried in international courts. The most obvious 

examples of these are various terrorist groups such as Al Shabab and Al 

Qaeda whose members, when arrested, have been tried within various forms 

of countries’ national systems, including those of United States, Britain, 

Indonesia and Yemen.  

 

64. It may be that in the future, State practice will evidence a willingness to have 

organizations which have no state-like characteristics (for example, having no 

de facto territorial control and no formal hierarchy) tried by international 

courts rather than domestic ones. Should this occur, it may well be that the 

Majority Decision’s view that “the formal nature of the group and the level of 

organization should not be the defining criterion” may become right and the 

focus will shift to the group’s “capability to perform acts which infringe on 

basic human values”. If this is to happen this should be the result of state 

practice rather than judicial initiative. 

 

The reliance on di Filippo 

65. The Defence briefly notes that the determination that a distinction should be 

drawn on “whether a group has the capability to perform acts which infringe 

on basic human values” comes from an academic text written by M. Di 

Filippo, "Terrorist crimes and international co-operation: critical remarks on 
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the definition and inclusion of terrorism in the category of international 

crimes".50   

 

66. It is of relevance that Di Filippo was not providing –and was not intending to 

provide- a definition of an organization as relevant to the ‘organizational 

policy’ in Article 7(2)(a). What Di Filippo was doing was describing one side 

of a controversial debate as to this definition. The two sentences preceding the 

one cited above read, 

In legal literature, it is not easy to find the univocal treatment of such a 

topic. A significant number of commentators stress the need for a link 

between the perpetrators and a government or, at least, an insurgent 

movement or territorial authority, acting as a factor increasing the 

gravity of the material conduct, and thus raising concern in the 

international community.51 

 

67. In stating that he subscribed to the broader definition of an ‘organization’, Di 

Filippo noted that “[t]hough..[it]... can look innovative, I deem it as the 

natural evolution of the category of crimes against humanity”.52 Di Filippo is 

well-aware of the controversial nature of his position, stating “it must be 

conceded that a certain tension arises between the traditional conception of 

crimes against humanity and the emerging notion of core terrorism as far as 

the issue of possible perpetrators is concerned”.53 

 

68. In a similar vein, the article by Ratner - which is also cited by the Majority in 

support of its view - expressly stated that in order for a group to commit a 

crime against humanity aimed at private gain alone (rather than an 

organization seeking political control of or influence over a territory whether 

as a de facto government, armed insurrection or otherwise) any submission 

                                                
50 European Journal of International Law 533, 567 (2008). 
51 Ibid, p. 567. 
52 Ibid, p. 567. 
53 Ibid, p. 568. 
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that the group amounted to an “organization” for the purposes of article 

7(2)(a) would have to be based on a teleological interpretation of the ICC 

Statute which has not yet been pursued by the ICC prosecutor.54 

 

69. The Defence also submits that it is of some relevance that a number of 

academic commentators, support Judge Hans-Peter Kaul’s construction.55 M. 

Cherif Bassiouni has stated that “the extension to non-state actors by analogy 

to state actors presupposes that the non-state actors partake of the 

characteristics of state actors in that they exercise some dominion or control 

over territory and people, and carry out a “policy” which has similar 

characteristics as those of “state action or policy”.56 

 

 

SUBMISSIONS ON THE PROSECUTION ALLEGATIONS 

 

70. The Defence submits that the Prosecution case taken at its highest does not 

allege an “organization” that could properly fall within Article 7(2)(a) of the 

ICC Statute if applying the test put forward in the Dissenting Opinion.  

 

71. This is because there was no organization in existence possessing at least some 

state-like characteristics, such as: 

(1) having a collectivity of persons; 

(2) being established and acting for a common purpose over a prolonged 

period of time; 

                                                
54 S. Ratner, Accountability for human rights atrocities in international law: beyond the Nuremberg 
legacy, 3rd Edition, Oxford, OUP, 2009, page. 70. 
55 C. Jalloh, ‘Situation in the Republic of Kenya: Decision on the authorization of an investigation’ 
(2011) American Journal of International Law, Volume 105, pp. 540-547 at 546. 
56 C. Bassiouni, ‘Crimes Against Humanity in International Law’, 1999, Kluwer, London, 1999 at p. 
245.  
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(3) adopting a certain degree of hierarchical structure including some kind 

of policy level with the capacity to impose that policy on its members 

and to sanction them; 

(4) and which has the capacity and means available to attack any civilian 

population on a large scale. 

 

72. The Prosecution’s case is that the organization whose policy was responsible for 

the alleged criminal acts of the suspects was the “Network”. The allegations 

concerning the Network are set out in the Document Containing the Charges 

(the “DCC”).  Under the heading “The Organization: Leadership, Structure and 

Functioning of Ruto and Kosgey’s Network”, the DCC states: 

 

By 2007, Ruto was the head of a multi-faceted Network that attacked 

PNU supporters and expelled them from the Rift Valley.  The Network 

included political, media, financial, tribal and military components. 

 

Ruto and Kosgey, together with Sang and others, capitalized on 

existing structures and roles in Kalenjin society to create a Network 

with the criminal purpose of expelling PNU supports from the Rift 

Valley by inflicting fear, killing them and systematically destroying 

their property, leaving them with no alternative but to flee.57 

 

73. The DCC also alleges that: 

From at least 2006 until January 2008, Ruto and Kosgey, along with Sang 

and others, planned to expel individuals, namely members of the Kikuyu, 

Kamba and Kissi ethnic groups (... “PNU supporters”) who were perceived to 

support other political forces, should these political forces win or rig the 2007 

                                                
57 ICC-01/09-01/11-261, Document Containing the Charges, 15 August 2011, at [43] – [44]. 
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elections.  Their ultimate goal was to create a Kalenjin and pro-Kalenjin 

voting block that would serve their interests in any election.  Further, their 

plan was to punish and prevent the Kikuyu, Kamba and Kisii ethnic groups 

from benefiting from the anticipated electoral victory by inflicting fear and 

committing the crimes alleged. 

 

To execute their plan, Ruto and Kosgey, together with Sang and others, 

created a network of perpetrators (the “Network”) by capitalizing on existing 

entities in the Kalenjin community.  By December 2006, the Network 

consistent of pro-ODM political figures; media representatives, including 

Sang as a broadcaster on Kass FM; financiers; tribal Elders; local leaders; and 

former members of the Kenyan police and army.58 

 

74. The alleged nature of the “Network” is vague. The number of individuals 

making up the “Network” is not specified and, apart from Mr Ruto, Mr Kosgey 

and Mr Sang, nor are its individual members named. 

 

75. The following points are significant: 

(1) There is no clear indication as to when the “Network” was allegedly 

formed. 

 

(2) The DCC does not specify precisely in what capacity it existed, in 

December 2006. 

(3) There is no information as to whether the “Network’s” had a clear 

internal hierarchical structure and if so what it was. 

(4) There is no indication as to whether the “Network” had the capacity to 

determine and implement policy; 

                                                
58 ICC-01/09-01/11-261, Document Containing the Charges, 15 August 2011, at [24] – [25]. 
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(5) It is not clear if the “Network” had the ability to impose policy on its 

members; 

(6) The Prosecution has not specified whether and how the “Network” 

was able to sanction members for non-compliance. 

 

76. On any reasonable view the “Network’ – even taking the Prosecution’s case at 

its highest - falls a long way short of being characterised as a state-like 

“organization”. 

 

Political 

77. In relation to the alleged “political” component of the “Network”, the 

Prosecution assert: 

 

The political component provided the Network with leadership, 

funding and a forum for Ruto and Kosgey to develop their plan and 

organise the Network’s subordinates and direct perpetrators.  Given 

Ruto’s position as the Kalenjin leader, Kosgey’s authority was 

subordinate to Ruto.  While Ruto oversaw attacks throughout the Rift 

Valley, Kosgey oversaw attacks that were executed in Nandi District.  

In December 2007, other ODM-affiliated MPs participated in planning 

and financially supported the PEV attacks, or otherwise participated in 

preparatory meetings and events in the Uasin Gishu and Nandi 

Districts.59 

 

78. The “political” component of the “Network” clearly does not encompass and is 

not synonymous the Orange Democratic Movement (“ODM”) Party. Yet the 

Prosecution case does not appear to distinguish a clear difference between the 

two. 

 

79. Taking the Prosecution’s assertions at their highest, they seem to amount only 

to allegations that a few individual politicians acted outside of the structure of 

                                                
59 ICC-01/09-01/11-261, Document Containing the Charges, 15 August 2011, at [46] – [48]. 
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their political party to conceive a criminal plan to achieve their own personal 

political goals.  The Defence for Henry Kosgey strenuously denies that there is 

any proper evidential foundation for such an allegation, but submits that even 

at its highest, such an allegation does properly allege the existence of an 

“organization” for the purposes of article 7(2)(a) in any event.   

 

Media 

80. The DCC describes the ‘Media’ component of the ‘Network’ in the following 

way: 

 

The media component, including Sang in his role as a broadcaster on 

Kass FM, furthered the Network’s organizational policy, both prior to 

and during the attacks.  Prior to the attacks, Kass FM: (1) broadcasted 

propaganda against PNU supporters; (2) broadcasted the locations of 

preparatory meetings and events, and (3) organised fundraising events 

that financed the attacks.  At the preparatory meetings, the Network 

designated specific persons to call into Sang’s program and spread the 

Network’s views.  After the presidential election results were 

announced, Sang: (1) called on perpetrators to begin the attacks (2) 

broadcasted coded language signalling that PNU supporters were to be 

attacked; and (3) broadcasted the locations where the attacks were to 

take place.  Perpetrators who attended the meetings or events listened 

to the broadcasts, understood the coded language and proceeded to the 

previously identified locations to execute their plans for attack.  During 

the attacks, Sang sought updates on the perpetrator’s progress and 

broadcasted calls from perpetrators while they were committing the 

attacks.  Sang’s broadcasts encouraged other Network perpetrators to 

continue their participation, and was one method of coordinating the 

redeployment of resources.60 

 

81. This allegation gives the impression that Kass Fm was the primary tool through 

which the direct perpetrators organised themselves to commit the crimes in 

question. This is incorrect: the Prosecution’s own evidence shows that during 

the events in question the perpetrators also communicated through “other 

                                                
60 ICC-01/09-01/11-261, Document Containing the Charges, 15 August 2011, at [49] – [52]. 
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radio stations, letters of invitation, SMS, loudspeaker announcements and, to a 

large extent, by word of mouth”.61  Accordingly, Kass FM was “only one type of 

the communication channels” used and was essentially an instrument of the 

“Kalenjin community to promote the community’s interests”.62 

 

82. For that reason, the suggestion that there was an established an clear media 

component to the alleged “Network” does not appear to be properly made out. 

 

Financial 

83. The Prosecution’s allegations regarding the ‘Financial’ component of the 

‘Network’ as contained in the DCC are: 

 

In addition to Kass FM’s fundraising, the Network received financial 

support for the attacks from a variety of sources including Ruto, 

Kosgey and other ODM supporters, supporting organizations and 

businessmen.  The financial component raised funds to: (1) compensate 

attendees at preparatory meetings; (2) purchase weapons; (3) purchase 

materials to make traditional weapons; and (4) sustain the attacks.63 

 

84. The ‘Financial’ branch of the Network is similarly undeveloped and incapable 

of assisting in establishing an ‘organization’. At its highest it suggests ad hoc 

donations by individuals or the Emo Foundation. It does not set out the type of 

funding structure consistent with a state-like organization.  

 

 

 

 

                                                
61 ICC-01/09-01/11-2 – “Dissenting Opinion regarding issue of summons – Kosgey, Ruto and Sang”, 
15 March 2011, at [28]. 
62 ICC-01/09-01/11-2 – “Dissenting Opinion regarding issue of summons – Kosgey, Ruto and Sang”, 
15 March 2011, at [28] – [29]. 
63 ICC-01/09-01/11-261, Document Containing the Charges, 15 August 2011, at [53] – [44]. 

ICC-01/09-01/11-306    30-08-2011  31/38  CB  PT



 

No. ICC-01/09-01/11 32/38 29 August 2011 

Tribal 

85. The ‘Tribal’ component of the ‘Network’ is described as: 

 

During the 2007 election, the Kalenjin community generally supported 

ODM.  By utilizing tribal elders, the Network capitalized on the 

Kalenjin tradition of demanding strict respect and obedience from their 

youth.  The Elders participated by supporting, planning, coordinating 

and conducting ‘blessings’ all of which contributed to the attacks.64 

 

86. The Prosecution’s case appears to be that the Kalenjin tribe as a whole played 

an active role in criminal “Network”.  It is unclear from the Document 

Containing the Charges whether it is the Prosecution’s case that all Kalenjin 

elders supported, planned and coordinated attacks or whether the allegation is 

that some elders played an active role in the crimes while others merely 

conducted ‘blessings’. 

 

87. The Prosecution does not appear to be asserting that the Kalenjin community as 

a whole acted in support of a pre-planned criminal purpose. Such an allegation 

would be unsustainable in any event. At the same time, there can be no clear 

“tribal” dimension to the alleged “Network” if the suggestion that only some 

key politicians, acting for their own personal benefit to gain electoral 

advantage. 

 

Military 

88. The ‘Military’ component of the ‘Network’ was alleged to have operated as 

follows: 

 

The network had a military component consisting of former members 

of the Kenyan military and police (“Military Component”).  In 2007, 

the Military Component advised Ruto on logistical issues, obtained 

                                                
64 ICC-01/09-01/11-261, Document Containing the Charges, 15 August 2011, at [56]. 
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weapons, identified financial resources and mobilized direct 

perpetrators.  In 2006 and 2007, the Network also had a military 

structure that included three ‘Commanders’ or ‘Generals’ 

(“Commanders”), all of whom reported to Ruto or Kosgey.  The 

Commanders were responsible for specific geographic areas in the Rift 

Valley, including: (1) the North Rift, including the greater Eldoret area, 

Turbo town and Kapsabet town, (2) the Central Rift Area including 

Nandi Hills town and (3) the South Rift Area.   

 

Ruto was the head of the Military Component.  Below Ruto, the three 

Commanders led hierarchical organizations (“hierarchies”) in their 

respective geographic areas.  Each hierarchy contained a horizontal 

layer of subordinates and direct perpetrators.  Subordinates were 

responsible for identifying PNU supporters’ homes and businesses for 

future attack, obtaining weapons, weapons training and leading 

perpetrators during the attacks.  Direct perpetrators who were trained 

provided weapons and / or designated to lead attacks.  Ruto provided 

logistical support including: (1) providing telephones to subordinates; 

(2) providing guns and gas / fuel to perpetrators, and (3) coordinating 

transportation to take perpetrators to and from locations previously 

identified for attacks.  Ruto, Kosgey and Network affiliates promised 

perpetrators immunity for the crimes, and / or promised monetary 

awards or land if they succeeded.  When attacks were executed, the 

Network strategically deployed perpetrators.  Those with military 

training were sent to locations which were believed to require skilled 

manpower.  Untrained perpetrators were deployed with bows and 

arrows to areas that were assessed to have less risk.65 

 

89. The Prosecution’s allegations as to the ‘Military’ component of the Network are 

internally inconsistent and are prima facie not capable of contributing to the 

creation of an “organization” for the purposes of transforming domestic crimes 

into crimes against humanity. 

 

90. There is there a plain lack of clarity as to the top layer of the alleged 

“hierarchy”. The Prosecution allege that the three Commanders reported to 

Ruto and Kosgey yet also that Ruto only was their superior. 

                                                
65 ICC-01/09-01/11-261, Document Containing the Charges, 15 August 2011, at [57] – [64]. 
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91. The bottom levels of the “hierarchy” are described as “horizontal” which 

suggests that the three Commanders were in charge of all the subordinates and 

direct perpetrators who were each of equal status and position (despite the fact 

that subordinates were apparently giving orders to direct perpetrators). 

 

92. There does not appear to be any longevity of command. There is no significant 

indication of discipline being exerted to subordinates or direct perpetrators. It is 

not clear how and when orders issued by the Commanders were followed. 

There appears to be no evidence of any means of sanctioning for non-

compliance. There appears to have been no vertical command structure in 

place. 

 

Alleged planning 

93. The Prosecution also makes specific allegations as to ‘planning’ in the DCC: 

 

As early as December 2006 through January 2008, Ruto and Kosgey, 

together with Sang and others, held no less than 9 preparatory 

meetings and events.  During these meetings they formulated their 

plans to attack PNU supporters.  Their planning included: (1) selecting 

Commanders to oversee attacks in specific areas in the Rift Valley; (2) 

creating a hierarchy below each Commander; (3) coordinating 

transportation and logistics to and from the targeted locations; (4) 

announcing preparatory meeting and event locations; (5) fundraising 

to purchase weapons; (6) paying perpetrators and promising rewards 

for every PNU supporter killed or property destroyed; (7) identifying 

target areas; (8) identifying callers to broadcast the Network’s message 

on Sang’s show on Kass FM; (9) providing guns, grenades and 

ammunition to the direct perpetrators, and (10) encouraging the 

Network to permanently drive out Kikuyu, Kamba and Kisii from the 

Rift Valley by using derogatory terms such as ‘madoadoa’, ‘kimoriok’, 

and ‘kamama’ or parables to refer to the target groups, and 

encouraging their followers to “take back what belonged to them”.66 

                                                
66 ICC-01/09-01/11-261, Document Containing the Charges, 15 August 2011, at [26]. 
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94. The Defence wholeheartedly denies that these allegations as to planning are 

capable of being borne out on the evidence available at trial.  However, even 

taking the Prosecution’s allegations as to planning at their highest, if the correct 

test for an “organizational policy” is applied, the Prosecution has not 

established the existence of a “Network”. The Defence notes the reasoning of 

Judge Hans-Peter Kaul  in this regard: 

 

... mere act of planning and organising violence will not alone 

determine whether an ‘organizational policy’ exists pursuant to article 

7(2)(a) of the Statute.  What is of crucial importance is that the attack 

directed against the civilian population is attributable to a state-like 

‘organization’, the intellectual author that established or at least 

endorsed a policy to commit such an attack.  Accordingly, I hold that 

the planning and coordination of violence in Uasin Gishu and Nandi 

Districts between 30 December to the end of January 2008 alone does 

not transform an ethnically-based gathering of perpetrators into a 

state-like ‘organization’. 

 

Submissions 

95. The above analysis demonstrates that, even on the basis of the Prosecution 

allegations, the five components of the “Network” do not establish an 

“organization” or “organizational policy” falling within Article 7(2)(a) of the 

ICC Statute. 

 

96. At its highest the alleged “Network” is no more than “an amorphous alliance 

for coordinating [certain] members of a tribe with a predisposition towards 

violence with membership of its different branches fluctuating”.67  There was 

no proper hierarchy existing either in or between the different branches of the 

“Network”.  The direct perpetrators, who are alleged to have been on the same 

                                                
67 ICC-01/09-01/11-2 – “Dissenting Opinion regarding issue of summons – Kosgey, Ruto and Sang”, 
15 March 2011, at [46]. 
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horizontal hierarchical level as the subordinates, may well have coordinated 

with each other but this does not indicate any kind of relationship (reporting or 

otherwise) with the three suspects.  There is simply no basis on which it could 

be maintained that the Network had a responsible command or a hierarchical 

structure including, as a minimum, some kind of policy level, let alone the 

capacity to impose the policy on its members and to sanction them. 

 

97. Notably, there is no longevity of membership. The Prosecution allegations 

amount to no more than persons coming together on an ad hoc basis, rather than 

a group established over a prolonged period of time.  In effect, the Prosecution 

have alleged no more than that a group of local individuals formed 

opportunistic and spontaneous strategic partnerships of convenience with each 

other in order to take advantage of a period of significant unrest and to commit 

criminal acts for their own private or ethnically driven purposes. 

 

CONCLUSIONS 

 

98. In filing this jurisdictional challenge, the Defence requests that the Pre-Trial 

Chamber to consider the issue afresh.  

 

99. State practice suggests that states remain as concerned about their sovereignty 

as they did at the time of the drafting of the Rome Statute. For example, in 

prosecuting terrorist groups (who will fall within the Majority Decision’s 

definition, inevitably given the definition is drawn from Di Filippo’s article), 

states have made no mention of desiring such crimes to fall within the 

jurisdiction of the international tribunals but instead have proceeded with 

domestic prosecutions, with varying degrees of fairness and success.  
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100. The issue of state sovereignty is an important one. States expect and do take 

on cases where non-state actors commit crimes which are in opposition to that 

state’s values. The formulation of the definition of ‘organizational policy’ and 

the demarcation of the outer limits of the relevant organizations ought to be 

guided by a respect for state sovereignty, as evinced by state practice. It 

remains the case that, however emotive the circumstances of a potential case 

may be, there must be a very stringent threshold crossed before the ICC may 

intervene. 

 

101. Indeed, the prosecutions at the ICTY, ICTR, SCSL and the ICC also suggest 

that the organizations must have ‘state-like’ characteristics. Alleged 

perpetrators, for example, typically are part of, or closely affiliated with, an 

organization seeking political control of or influence over a territory.  

 

102. The Majority Decision’s definition of an ‘organization’ is too broad to allow 

for a demarcation of situations where the ICC should properly intervene, that 

is to say where crimes against humanity may have been committed and 

where the alleged crimes, though serious, would be kept within a state’s 

national jurisdiction. The narrower test suggested in paragraph 51 of Judge 

Kaul’s Dissenting Opinion is proper reflection of the current state of 

customary international law. 

 

103. On the basis of the above reasoning, the Defence for Henry Kosgey maintains 

that even if the Prosecution were able to prove in full the allegations contained 

in its Document Containing the Charges, the ‘Network’ is plainly not capable of 

being construed as a state-like ‘organization’ such as to found ICC jurisdiction 

for crimes against humanity. 
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