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1. In its Decision on the Prosecution's request to postpone the confirmation hearing,1 the 

Pre-Trial Chamber ordered the Defence to file its list of evidence, by 1 August 2011. 

The Pre-Trial Chamber ordered that such list of evidence, if any, should comprise 

evidence "to be presented at the confirmation hearing".2 

 

2. The Prosecution bears the burden of establishing substantial grounds to believe 

that Mr. Mbarushimana has committed the offences with which he has been charged. 

To this end, the Prosecution list of evidence contains incriminating documents which 

the Prosecution believes supports each and every one of its factual assertions.  

 

3. The Defence cannot be expected to present as its evidence materials which the 

Prosecution is using to incriminate Mr. Mbarushimana. The Defence cannot, 

furthermore, be expected to present – as evidence – incriminating materials seized 

from the French and German authorities the very admissibility of which it is 

challenging.  The Defence will, however, refer to and distinguish all materials3 on the 

Prosecution's list of evidence supporting those elements of the charges which are not 

subject to procedural concessions. 

 

4. In light of the aforementioned, the Defence list of evidence, attached hereto as 

confidential annex A, comprises documents which are not listed on the Prosecution 

list of evidence and which the Defence will present as exculpatory evidence at the 

confirmation hearing. 

 

Nicholas Kaufman 

Counsel for Callixte Mbarushimana 
 

Jerusalem, Israel 

Monday, August 01, 2011 

                                                           
1 ICC-01/04-01/10-207. 
2 ICC-01/04-01/10-87 at page  
3 In particular the statements/summaries of all OTP/BKA witnesses disclosed by the OTP to date and all UN/NGO 
reports referred to in the Prosecution's list of evidence. 
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