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I. Introduction

. The Prosecution submits observations on 14 applications for victim participation in
the pre-trial proceedings in the case of The Prosecutor v. Callixte MBARUSHIMANA
pursuant to Rule 89(1) of the Rules of Procedure and Evidence (“Rules”) and the
Single Judge’s Decision requesting the Parties to submit observations on 14

applications for victim participation in the proceedings.!

. The Prosecution supports the granting of authorisation to participate as victims in
the proceedings, pursuant to Article 68(3), to Applicants a/2000/11, a/2006/11,
a/2007/11, a/2008/11, a/2023/11, a/2025/11, a/2028/11, a/2029/11, a/2031/11, a/2022/11,
a/2024/11, a/2027/11 and a/2030/11.

. The Prosecution submits that Applicant a/2026/11 should be requested to provide

further information to establish the identity of the alleged perpetrators of the crimes.

IL. Background

. On 24 May 2011, the Single Judge, requested the parties to submit their observations
on 14 applications for participation as victims in the case and ordered the Registry to
transmit them to the Prosecution in non-redacted form and to the Defence in

redacted form.2

. On 25 May 2011, the Registry provided the Prosecution with the 14 applications.?

11CC-01/04-01/10-181.

Z Ibid.

% |CC-01/04-01/10-190 and ICC-01/04-01/10-166-Conf-Exp-Anx1 to 14. Note that access to the unredacted
applications was provided on 26 May 2011.
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6. All 14 Applicants are natural persons.

III.Legal criteria for victim participation in the proceedings

7. The Prosecution considers that victims’ participation before the Court is an essential
feature of the Statute and the Rules and an important contribution to international
justice. Under the Statute, victims are actors in the administration of international
justice rather than its passive subjects. Their participation is a statutory right, not a

privilege bestowed on a case-by-case basis.

8. The Prosecution supports victims’ participation when all statutory requirements are
met. Consistent with its view of the unique and necessary perspective victims lend to
the proceedings, the Prosecution supports a liberal approach in permitting applicants

to amend or clarify deficient applications, if possible.

9. According to the Appeals Chamber, a person has the right to participate as a victim

in the proceedings under Article 68(3) if:

(i) he/she qualifies as a victim pursuant to Rule 85; and

(ii) his/her personal interests are affected by the proceedings at hand, i.e. by

the issues, legal or factual, raised therein.

10. With respect to first requisite in terms of Article 68(3)—qualification as a victim
under Rule 85—the established jurisprudence is that the following four criteria must
be satisfied for victim status to be warranted, regardless of the stage of the

proceedings in which the applicants wish to participate:

“ See, e.g., ICC-01/04-556 [AC], para. 45; ICC-01/04-01/06-1335 [AC], para. 36.
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(i) the applicant must be a natural person as set forth in Rule 85(a) or an

organisation or institution as set forth in Rule 85(b);
(ii) the applicant must have suffered harm;

(iii) the crime from which the harm resulted must fall within the jurisdiction of

the Court; and

(iv) there must be a causal link between the crime and the harm.’

11. Applicants are only required to make a prima facie showing that the four
requirements set out in the preceding paragraph are met.® In reviewing applications,
Chambers will generally not delve into the credibility of applicants’ statements or
require rigorous corroboration.” Rather, Chambers will “assess the applicants’
statements first and foremost on the merits of their intrinsic coherence, as well as on

the basis of the information otherwise available” to the Chamber.®

12. The second requisite in terms of Article 68(3)—that the applicant’s personal interests
are affected by legal or factual issues raised in the proceedings at hand—is
considered separately from the victim status.” As indicated by the Appeals Chamber,
“[c]lear examples of where the personal interests of victims are affected are when
their protection is in issue and in relation to proceedings for reparations.”!® “An
assessment will need to be made in each case as to whether the interests asserted by
victims do not, in fact, fall outside their personal interests and belong instead to the

role assigned to the Prosecutor”.!!

> See, e.g., ICC-01/04-01/06-601-tEN [PTCI], p. 9; ICC-01/04-01/06-228-tEN [PTCI], p. 7.

® See, e.g., ICC-02/05-01/07-58 [PTCI], para. 7; ICC-01/04-01/07-579 [PTCI], para. 67.

’ See 1CC-01/04-01/07-579 [PTCI], para. 67.

8 |CC-01/04-01/07-579 [PTCI], para. 67, 132.

® See, e.g., ICC-01/04-556 [AC], para. 45; ICC-01/04-101-tEN-Corr [TCI], para. 62 (indicating that “personal
interests” requirement constitutes an additional criterion to be met by victims, over and above the victim status
accorded them).

191CC-01/04-01/06-925 [AC], para. 28.

1 1bid.
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The established jurisprudence additionally requires that the harm suffered and the
concept of personal interests must be linked to the charges: i.e. the charges confirmed
against the accused or, at earlier stages in the proceedings, the offences alleged in the

warrant of arrest or summons to appear or the document containing the charges.!?

IV. Factual analysis of the applications

At the outset, the Prosecution notes that Applicant a/2000/11 provides a student card
as proof of identity and Applicants a/2006/11, a/2007/11, a/2008/11, a/2022/11,
a/2023/11, a/2024/11, a/2025/11, a/2026/11, a/2027/11, a/2028/11, a/2029/11 a/2030/11
and a/2031/11 provide voter’s registration cards. The Prosecution is of the view that
these documents should be considered valid proof of identity for the purposes of
participation in the proceedings because they emanate from Congolese public or
national authorities and contain the necessary identifying information such as name
and date of birth. These documents have been accepted as proof of other applicants’

identity at various stages of the proceedings.!

The Prosecution submits that the following Applicants meet all of the requirements
under Article 68(3) for participation in pre-trial proceedings in this case: a/2000/11,
a/2006/11, a/2007/11, a/2008/11, a/2023/11, a/2025/11, a/2028/11, a/2029/11 and
a/2031/11.

The Prosecution notes there are discrepancies between the names provided by
Applicants a/2022/11, a/2024/11, a/2027/11 and a/2030/11 in their application forms
and their names as they appear on their voter registration cards. The Prosecution also

notes that the Registry’s Victims Participation and Reparations Section (VPRS) took

12 1CC-01/04-01/06-1432 [AC], paras. 2, 62-65 (“For the purposes of participation in the trial proceedings, the
harm alleged by a victim and the concept of personal interests under article 68(3) of the Statute must be linked
with the charges confirmed against the accused.”).

3 1CC-01/04-374 [PTCI], paras. 13-15; ICC-01/04-01/06-1119 [TCI], para.82; ICC-01/05-01/08-1017 [TCIII],
para. 42.
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steps to clarify these inconsistencies. According to the information received by the
VPRS, certain names were deformed during electoral operations.!* The Prosecution
submits that the variations in the names appear, prima facie, to be spelling mistakes,

and that the applications should be granted.

Applicant a/2026/11 alleges to have been gang raped in 2009. The Applicant identifies
the alleged perpetrators as “militaires qui parlaient lingala” > The Prosecution submits
that the decision on this application should be deferred until the Applicant has been
given the opportunity to provide further details pertaining to the identification of the

alleged perpetrators.

V. Conclusion

The Prosecution submits that the following Applicants meet all the requirements
under Article 68(3) to participate as victims in the pre-trial proceedings in this case:
a/2000/11, a/2006/11, a/2007/11, a/2008/11, a/2023/11, a/2025/11, a/2028/11, a/2029/11,
a/2031/11, a/2022/11, a/2024/11, a/2027/11 and a/2030/11.

14 See 1CC-01/04-01/10-166-Conf-Anx5-Red, p. 8; ICC-01/04-01/10-166-Conf-Anx7-Red, p. 9; ICC-01/04-
01/10-166-Conf-Anx10-Red, p. 9; and ICC-01/04-01/10-166-Conf-Anx13-Red, p. 11
151CC-01/04-01/10-166-Conf-Anx9-Red, p. 4.
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19. The Prosecution submits that the decision on the Applicant a/2026/11’s application
should be deferred until the Applicant has been allowed to provide further

information regarding the identity of the perpetrators of the crimes alleged.

Luis Moreno-Ocampo, Prosecutor

Dated this 6t Day of June, 2011
At The Hague, The Netherlands
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