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A. Introduction

1. The Defence hereby files, pursuant to Article 8@{)Land Regulation 65 of the
Regulations of the Court (RoC), its document inpsup of its appeal of the Trial
Chamber’'sDécision relative a la requéte de la Défense den@@n Katanga en
illégalité de détention et en suspension de la @doce’ a decision datec®0"
November 2009 (hereinafter: Impugned Decisid@ave to appeal was granted on 11
February 2010 by the Trial Chambei®cision on the “Defence Application for
Leave to Appeal the Trial Chamber’s Décision relata la requéte de la Défense de

Germain Katanga en illégalité de détention et espsmsion de la procéduiré
B. Procedural History

2. On the 3rd March 2004, President Joseph Kabilareddehe situation in the DRC
to the International Criminal Court. On 25th Felsyu2005, radio and television
broadcasts announced the killing that day of nif@NWC peacekeepers in Kafe. On
26th February 2005, the accused was arrested bylBEMgents Détection Militaire
des Activitées Anti Patrjeat the Grand Hotel in Kinshasa and confined leyrtho the
hotel premises. On the 28th February 2005, thesactwas taken to Hotel FLAT
LUNTU. He was then forcibly moved to Hotel IMEUBLGELODIS and around 9th
March 2005 taken to the CACHOT de DEMIAP (a smadldl prison). It was only on
the 10th March 2005 that a warrant was issued ®&PDIRC authorities for the arrest of
the accused following legal procedures. An inteomal warrant of arrest was issued
by the Prosecution of the ICC on 2nd July 20aid an official request for his arrest
and surrender was filed by the Registry on 6th 20§7¢

3. On the morning of the 17th October 2007 the accuezsitaken to the Auditorat
Général of the DRC in Kinshasa and to the Centémitpntiaire et de rééducation
de Kinshasa. In the night of 17 to 18 OctoB607, Germain Katanga left the

Centre pénitentiaire et de rééducation de si@sa, where he was being

! ICC-01/04-01/07-1666-Conf-Exp, Urgent Confident®d parte, réservé au Bureau du Procureur, Défdese
Germain Katanga et au Greffe.

2 |CC-01/04-01/07-1859. This Decision was receivgdHhe Defence on 12 February 2010.
*1CC-01/04-01/07-1.

#1CC-01/04-01/07-6-tENG, URGENT Request to the Deratic Republic of the Congo for the arrest and
Surrender of Germain Katanga (Pre-Trial Chamber 1).

No. ICC-01/04-01/07 3/17 25 February 2010



ICC-01/04-01/07-1916 25-02-2010 4/17 RH T

detained, to be surrendered to the Court by aththorities of the DRC and
transferred on 18 October 2007 to the Court’s DiarCentre in The Hague.

4, On T June 2009, a hearing was held in presence of R€ Buthorities on the

issue of the admissibility of the case.

5. On 30" June 2009, the Defence submitted a motion 4 declaration on
unlawful detention and stay of proceedifighe public redacted version of which
was filed on 2 July 2009The Prosecution responded to the Motion Z#hJuly
20092 A public redacted version of his response vilad bn 17 August 2009The
legal representatives of the victims submittieeir observations concerning the
Motion on 23 July 2004° On 25 August 2009, the Chamber invited BRegistry
and the authorities of the DRC to file their avsgions.!* The Registry filed its
observations on 8 September 269¢he authorities of the DRC did not submit written

observations.
C. Grounds of appeal
6. The Defence respectfully submits, by virtue of Ratian 65(4) in conjunction

with Regulation 64(2) RoC, the following groundsapipeal:

(i) First ground of appeal

®|CC-01/04-01/07-T-65-ENG ET WT 01-06-2009.

®1CC-01/04-01/07-1258-Conf-Exp.

71CC-01/04-01/07-1263.

81CC-1/04-01/07-1335-Conf-Exp, Prosecution Respoits Defence motion for a declaration orlawful

detention and stay of proceedings, 24 July 2009.

9 1CC-01/04-01/07-1381, Prosecution Response #&befixe motion for a declaration on unlawfedeshtion

and stay of proceedings”, 17 August 2009.

191CC-01/04-01-07-1331, Observations des représeithgaux des victimes représentées par Me Jkanis

GILLISEN et Me Joseph KETA sur ‘The Defenceotion for a declaration on unlawful detentiand

stay of proceedings’, 24 July 2009.

11CC-01/04-01/07-1425-tENG, Decision Inviting @bpgations from the Registry on Germain Katisg
Application for a Declaration on Unlawful Detem or Stay of Proceedings, 25 August 2009; ICG381
01/07-1426, Décision aux fins de recueillirsdebservations de la Républigue démocratique Congo
sur la requéte de Germain Katanga demandmntdéclaration de [lillégalité de sa détentiou la
suspension de la procédure, 25 August 2009.

12|CC-01/04-01/07-1462-Conf, Observations from tRegistry pursuant to Trial Chamber II's ard
following the Defence Motion for a declaration onlawful detention and stay of proceedings, 8 Septam
20009.
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The Trial Chamber erred in its legal finding at g@raph 66 of its decision to the
effect that the lateness of the motion rendere@thdmissible;

Accordingly, the Trial Chamber wrongly stated irrggraph 67 of its decision that it
did not have to consider the merits of the applicatnd it therefore erred in law in

failing to address the merits of the motion befdismissing it.

(i) Second ground of appeal

Further and / or in the alternative, the Trial Chamerred in its factual finding at

paragraph 66 of its decision that the Defence mo#ias too late.

D. First ground of appeal

7. In paragraph 66 of its decision the Trial Chambeldhthat that the Defence
motion was too late and that therefore this rerdl@ramadmissible. It is submitted

that this finding was an error of law.
The right of access to court to redress violations

8. An accused must have a right of access to cougdess serious violations of his
human rights. This is recognized as an elementhefright to a fair trial by the
European Court of Human Rights in i@older judgment® It is submitted that,
employing the test of the European Court of Humagh®, time limits imposed with
respect to fundamental rights must be legitimaté proportionate, as well as not
restrict the right of access to court to such aemxthat the very essence of the right is
impaired:Stubbings and others v United KingddBuropean Court of Human Rights;
22 October 1996"

13 Golder v. The United Kingdamdudgment of 21 February 1975, Application no.1446.

14 Reports 1996-1V, Application Nos 22083/93 ; 22@3/also seePrince Hans-Adam |l of Liechtenstein v.
Germany Application no. 42527/98, Judgment of 12 July POfaras. 43-45Ashingdane v. United Kingdom
Application no. 8225/78, Judgment of 28 May 198&ap 57.

No. ICC-01/04-01/07 5/17 25 February 2010
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The fundamental importance of the issue to beali¢tid

9. The issue which the Defence sought to litigate veee of fundamental
importance. In the Defence motion for a declaratarunlawful detention and stay of
proceedings of 30 June 2009 (“Defence Motiofi"}he Defence submitted that Mr
Germain Katanga was unlawfully arrested and detbinethe authorities of the DRC
for a substantial period (2 years, 7 months andl@@) prior to his transfer to The
Hague. It was submitted that this illegality hadbtoviewed in the light of the actions
and omissions of the Office of the Prosecutor &edRegistry and that in this context
the detention was in part at the behest and forpilmposes of the International
Criminal Court (“ICC”). It was further submitted a&h these violations and the
circumstances in which they took place had suchmgract upon the integrity of the
proceedings that the appropriate remedy was aostegrmination of the proceedings,
as well as compensation and or in the alternatimesideration in mitigation of

sentence®

10.  Legitimacy and proportionality of restrictions dretright of access to court must
be viewed with particular care where access is l#oug raise violations of
fundamental significance, going to the heart of ldgitimacy of the process. So, the
Inter-American Court of Human Rights has held thHa right to challenge the
lawfulness of the detention is so fundamental ithedinnot be suspended even in cases

of emergency’

11.  The importance of the right to have access to douchallenge the lawfulness of
the detention of the accused was highlighted bgdwRikis in his separate opinion in

the LubungaAppeals Chamber decision on provisional reléése.

15 1CC-01/04-01/07-1258-Conf-ExpCf. Its public redacted versiol€C-01/04-01/07-1263Public Redacted
Version of the Defence motion for a declaration anlawful detention and stay of proceedings,

ICC-01/0701/04 1258 Conf-Exp), 2 July 2009.

'8 |bid., Summarised at paragraphs 1 and 2.

1 Inter-American Court of Human Rights, Advisory @igin OC-8/87 of January 30, 1987, Habeas Corpus in
Emergency Situations (Arts 27(2), 25(1) and 7(6)etican Convention on Human Rights), Requested by th
Inter-American Commission on Human Rights, par8s43.

% Judgment on the appeal of Mr. Thomas Lubanga Dadainst the decision of Pre-Trial Chamber | egtitl
“Décision sur la demande de mise en liberté prowsale Thomas Lubanga DyilolCC-01/04-01/06-824, 13
February 2007, in particular paras 16 and 23 of&farate opinion.
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Legitimacy of time limits

12. The need for legitimacy in the restrictions on tight of access to court, and
particularly when viewed in the light of the fundamtal nature of the issue, requires
that the principle of legality must be strictly pested. This means that the accused
must be able to determine with clarity a pre-deteeah time limit within which he
must file any request for redress. Following thgidaf the European Court of Human
Rights, in order to respect the principle of praorality and protect the essence of
the right of access to court, it would be furthec@ssary to ensure that any time limit
is necessary, not unduly onerous and has due régatee need to collate evidence

and address complexities in the law or the facts.

13.  In evaluating the time limit imposed by the Tridh&nber, there is a preliminary
problem with respect to the principle of legalitfhe Chamber states that the
application is too late but does not specify, ottiean in general terms, the date by
which it was required that a motion challenging lgmgality of the arrest and detention
of the accused in the DRC be filEdMore importantly, there is no provision in the
Statute, Rules or Regulations which conditionsatimissibility of all motions seeking
redress for violations of fundamental rights of #teused on such motions being filed
by a specific time. There is not even a provisiettisg a deadline for all such
motions.

14. Itis only where one is challenging the jurisdiatiof the Court or the admissibility
of the case that such a time limit is set by AtitB(4) of the Statute. This is set out in

a very clear manner, which does not create anyguitpifor the accusetf.

15. The Defence emphasises that it did not, in its Begemotion, challenge the
jurisdiction or the admissibility of the case. # monetheless to be noted that this

provision imposes a time limit requiring filing prito the commencement of trial. The

19 See particularly Impugned Decision, paras. 39440,

2 The Defence, however, notes that there is a dismgent with the Trial Chamber on when the trial
commences. The Defence previously lodged an appgaihst the Chamber's determination as to when a
challenge to the admissibility of the case maydised (see Document in Support of Appeal of theeBed of
Germain Katanga against the Decision of the Triadi@ber 'Motifs de la décision orale relative adéption
d'irrecevabilité de l'affaire’, ICC-01/04-01/07-1278 July 2009, paras. 14-41). The Appeals Chardizenot

rule on this issue, given that the Chamber didewuhe challenge on its merits and, accordinglg, Dlefence
was not prejudiced (Judgement on the Appeal of Gkrmain Katanga against the Oral Decision of Trial
Chamber Il of 12 June 2009 on the Admissibilitytleg Case, ICC-01/04-01/07-1497, 25 September 2208s.
36-38).
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Defence understood this in good faith, and it isnsiited correctly, to mean prior to
the trial itself and not at any earlier stage ia fitoceedings. The Defence only had
reason to think differently as a result of the Tr@hamber’'s decision on the
admissibility of the case decided on 16 June 26@%:cordingly, prior to this, there
was nothing in the Statute upon which the Deferaxt dlear notice of any time limit
for the filing of motions concerning the legality the proceedings which would
expire at a time prior to the commencement of ,trealen by analogy. The Trial
Chamber’s decision only purported to apply to matiander Article 19. In any event,
the Defence Motion was only filed 16 days followitingit decision on admissibility of

the case.

16.  The provisions in Rules 122(3) and (4) relate ® phhoceedings before the Pre-
Trial Chamber as envisioned in Rule 121. It is siited that the sense behind these
provisions lies in the necessity of rendering ctesto questions around proceedings
before the Pre-Trial Chamber. These provisionsnatentended to close the door on
motions which address violations of fundamentahtsgof the accused committed at
another time, whether prior to or post the pre-tpeoceedings, which render the
proceedings as a whole tainted with illegality. the Appeals Chamber has noted
itself in theLubangacase, such motions are ofai generisnature®® They effectively
do not fall within the parameters of the motionsisaged by the Statute, Rules and

Regulations.

17.  While the Trial Chamber refers to Article 19 of tReme Statute and Rule 122 of
the Rules™ which in the Defence submission are not appligable not entirely clear
from the reasoning of the Trial Chamber what coumsts the jurisprudential
foundation of the time limit imposed. Further, tt@e limit imposed is not clearly
identifiable either before the Trial Chamber demmsor in that decision other than that

the motion must not be filed ‘too late’.

18. Itis respectfully submitted that it follows théet principle of legality has not been
respected by the Trial Chamber both in terms of é¢Rkiestence of an applicable

provision and also, in terms of clarifying the eixaature of the time limit which it

2 Motifs de la décision orale relative a I'exceptibinrecevabilité de I'affaire (article 19 du StuCC-01/04-
01/07-1213.

22|CC-01/04-01/06-772, para. 24; cited in the Impe@jDecision, para. 36.

% Impugned Decision, para. 41.

No. ICC-01/04-01/07 8/17 25 February 2010
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purported to impose. Moreover, when the Defenceerhihe issue for the first time,
the Pre-Trial Chamber had clearly given the accukedimpression that under the
rules, the issue could be raised before the Tiieniber** In these circumstances, it is
submitted that the retrospective imposition of alear time limit undermines the
legitimacy of the restriction imposed on the rightseek redress for serious violations

of human rights undermining the integrity of thegeedings.

Proportionality of time limits

19.  While legitimacy of restrictions on the right ofcass to court to redress violations
of fundamental rights requires clear stipulatiaghs, proportionality of such measures
requires the significance of the violations to beasured against the necessity of
restrictive procedural time limits.

20. The significance of this right of challenge in #tentext of unlawful detention has
also been stressed by other international crimioalts and tribunals. For instance,
the Appeals Chamber held in the ICTR cas8&ianzahat the right to challenge the
lawfulness of detention “is a fundamental right asdenshrined in international
human rights law® Such challenges “must be heard”, failure of whigh result in
an Appeals Chamber’s finding that “a fundamentghtriof the accused has been

violated” 2°

21. While fairness naturally must be measured to somené in relation to
opportunities provided to the parties, it is sulbedt that the Chamber has an
obligation to ensure that the proceedings are if@lependently of the parties. Given
the fundamental nature of the issues raised, tineefs of the proceedings may be
seriously undermined where a challenge to the iityegf the proceedings arising out
of unlawful arrest and detention is not heard symgi the ground that it is perceived

to have been filed later than was necessary igitbemstances.

24 |CC-01/04-01/07-T-24-CONF-EXP-ENG ET 17-04-20024.NB PT, pages 25-26.

% prosecutor v. SemanzAppeals Judgement of 31 May 2000, paras 112-alk8; see also seBrosecutor v.
Kajelijeli, Appeals Judgement 25 May 2005, para Z0&secutor v. TodorovjcDecision on Application for
Leave to Appeal Against Trial Chamber Decision &fid@ch 2000.

%6 prosecutor v. SemanzAppeals Judgement of 31 May 2000, paras 112-itB; reference td®rosecutor v.
BarayagwizaCase No. ICTR-97-19-AR72, "Decision", Appeals @har, 3 November 1999, para. 88.
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22. If the merits of the Defence Motion are well foudd¢hen it may no longer be
possible for the Chamber to convene a fair trial.tks issue, the Appeals Chamber in
the case again&tubangaheld that “[w]here fair trial becomes impossiblechese of
breaches of the fundamental rights of the suspettteoaccused by his/her accusers, it
would be a contradiction in terms to put the persoririal. Justice could not be done.
A fair trial is the only means to do justice. If far trial can be held, the object of the
judicial process is frustrated and the process mesttopped?” If such finding were
to be made on the merits of the Defence Motiomyatild be a grave miscarriage of

justice to proceed with the case simply becaus®#ience application was untimely.

23. This is in line with the approach taken by otheeinational criminal courts and
tribunals, even where specific provisions provide time limits. In the ICTY case
againstTodorovic the Appeals Chamber granted the Defence an eaten§time to
file his request for appeal in respect of the ldmdgs of detention after the Defence
had missed the deadline due to the fact that iimaatrectly filed its request under the
wrong legal provisior® Similarly, in the ICTR case againkgijelijeli, the Appeals
Chamber held that an oversight by the Defence &k say remedy for unlawful
detention other than release does not bar the Agpg&@amber fronproprio motu
considering whether the defendant was entitled rtoakernative remeds’ These
decisions underscore the duty of the Chamber torertbat the defendant’s right to a
remedy for unlawful detention should not be frusttdadue to the fact that the Defence

may have made a good faith misinterpretation ofjaicable legal provisions.

24. In other international criminal courts and tribug)ah clear distinction is made
between challenges to jurisdiction, for which adlee is imposed, and other motions
in respect of which no deadline is imposed. Sutkeminotions include challenges to
the lawfulness of detention and allegations of abofsprocess’ It is submitted that

while the provisions are differently drafted théeet is the same in the ICC.

27«Judgment on the Appeal of Mr. Thomas Lubanga ®sijjainst the Decision on the Defence Challengeeto
Jurisdiction of the Court pursuant to article 19 of the Statute of 3 October 2006”, ICC-01M406-772 14
December 2006, at para. 37.

8 prosecutor v. TodorovjcDecision and Scheduling Order’,18 May 1999; Bémi on Application by Stevan
Todorovic for Leave to Appeal Against the Oral Baan of Trial Chamber Il of 4 March 1999’, 1 Jul999

2 prosecutor v. Kalejijeli Appeal Hearing, T. 7 March 2005 p. 15; cited Rtosecutor v. KajelijeliAppeals
Judgement at footnote 426.

% prosecutor v. Rwamakup#®ecision (Appeal Against Dismissal Of Motion Cemting lllegal Arrest And
Detention) 11 June 200Prosecutor v. Kajelijeli Arret (Appel de la Decision du 13 mars 2001 eejetla
“Defence Motion Obijecting to the Jurisdiction oktfiribunal”), 16 November 2001Prosecutor v. Todorovic
‘Decision on Application for Leave to Appeal Agatingial Chamber Decision of 7 March 2000; Prosecuto
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25.  In the Extraordinary Chambers in the Courts of Cadiido (“ECCC”) case against
Duch, where there is as here a Pre-Trial Chambeias deemed appropriate to allow
such motions before the Trial Chamber, even whezady raised before the Pre-Trial
Chamber. In that case, the accused was authonselatlenge the lawfulness of his
detention both before the Pre-Trial Chamber and Thal Chambef! The Trial
Chamber ruled on the merits of the defence subamissiobserving that “[e]ven if a
violation of the Accused’s right cannot be attrdmitto the ECCC, international
jurisprudence indicates that an international amahitribunal has both the authority
and the obligation to consider the legality of pitor detention.®? It is notable that
the Trial Chamber citenhter alia, the ICC Lubanga Appeals Chamber judgment of 14
December 2008°

26. It makes perfect sense that there is no deadlineulomitting motions addressing
violations of fundamental rights of the accused;duse the event triggering such
motions may occur at any time in the course ofpteeeedings. In this particular case,
the DRC provided information orn’'lJune 2009 which was decisive to the Defence
decision to file the motion: i.e. that it had nairied out investigations against the
accused. Further, the Defence not only asks faay af the proceedings, but also, a
declaration from the Court on the illegality of hisrest, as well as financial
compensation and/or alternatively, and only ingkient of a conviction, that relief be
reflected in a reduction of any sentence impo°’§ehh particular, a request for

compensation can be considered at any time witsibecting the process.

27. ltis consequently submitted that there is neitegitimacy nor proportionality in

the time limit imposed by the Trial Chamber.

Restrictions on the right of access to court shadtlimpair the essence of the right

Karadzic, Appeals Chamber’'s Decision on Karadzi@gpeal of Trial Chamber's Decision on Alleged
Holbrooke Agreement, 12 October 1999, paras. 28-30.

31 Decision on Appeal Against the Provisional DetemiDrder of Kaing Guek Eav, 3 December 2007; ‘Denis
on Request for Release’ 15 June 2009.

32'Decision on Request for Release’ 15 June 200 pé.

* |bid, para 16, footnote 36.

34 Defence Motion, paras. 2, 122.

No. ICC-01/04-01/07 11/17 25 February 2010
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28. Applying the test of the European Court of Humaghis as outlined above, any
restriction on access to court to redress seritalations of human rights should not

impair the essence of that right.

29. The Defence was cautious in its treatment of theeif stay of proceedings given
the radical nature of this remedy. The Defence e@xerned to ensure that such a
motion should be filed on a proper foundation arntha proper legal and evidential
basis. It considered the matter one of compleXitglso had to consider carefully the
appropriate moment for seeking a declaration f& plurposes of mitigation and
compensation, matters which may properly arise latex stage in the proceedings.
The final decision to file its motion was defernawatil it had gathered all the relevant
elements. This appeared wise also in the lighhefcorrelation between this issue and
the issue of the admissibility of the case. Botlpetwled in different ways on the
intentions of the DRC in detaining the accused. Diefence had previously been
unsuccessful in obtaining adequate information friie DRC on this point The
Defence’s final decision to file the motion was tparbased upon information
provided by the DRC on the®1June 2009 in open court in its submissions with
respect to the admissibilify. This was a significant factor in its final decisito file
the motion. This information was to the effect thathad not carried out any

investigations.

30. What is in issue here is a right, not an obligationaccess court for the redress of
violations of fundamental rights. Depriving the ased of the ability to file a motion
on violations of his rights at the time his deferdeems appropriate: when in
possession of all relevant elements, undermines/éng essence of that right. The
Defence must be afforded a degree of discretigdhigrespect as to the timing of the
exercise of the right. Filing a motion prematuren have the effect of both ensuring
its failure for not having provided sufficient elents, and it could attract criticism
from the Trial Chamber for filing a motion withoptoper foundation, in ignorance of
the actual merits. It is submitted that it is baththe interests of justice and the
serenity of proceedings to allow this measure stmition. Imposing a time limit
without regard to the difficulties of an accusedving a matter of abuse giving rise to

a radical remedy therefore impairs the essendeeofight to address such abuse.

% Seejnter alia, ICC-01/04-01/07-371-Conf-Exp.
% Defence Motion paras 65, 66
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E. Second ground of appeal

31. At paragraph 66 of the decision of the Trial Chambe concluded that the

Defence motion was filed too late.

32. Inits first ground of appeal the Defence argueat ilrespective of the issues of
earlier opportunities and justifiability of delayhere was in fact no provision
rendering the motion inadmissible as found by thar@ber, such that it could avoid
addressing the merits. In this second ground okabppt is argued that the Trial
Chamber’s finding that the motion was too late wasplaced in that it was irrelevant
to the determination of the admissibility of thephgation and that it was further

founded upon irrelevant considerations and disaeghrelevant considerations.

33. The Defence submits that the Trial Chamber errdatsianalysis. The finding that
the application was too late was an error firstgcdse it was irrelevant to the
guestion of admissibility of the motion. It waseilevant because the Defence was not
in violation of any time limit. The Trial Chamber&gpinion as to the lateness of the
application should not therefore have preventdbih determining the merits of the

application.

34.  Further, this finding was reached having regamh&tters which ought not to have
been taken into account, while failing to take iabzount matters which ought to have
been weighed in the balance. In considering thdtersawhich can or should be taken
into account in order to fairly evaluate the latenef an application, it is submitted
that matters should not be taken into account whiohld imply the imposition of a
time limit well before the commencement of theltafthe accused as this would not
be proportionate and would be so onerous as tadfisa@ntly undermine the right of
access to a court for the violation of fundameritdits. The Defence submits that this
is properly reflected in the time limit for motiorm jurisdiction and admissibility,

which is set by article 19(4) of the Statute asmadrior to or at the commencement of

No. ICC-01/04-01/07 13/17 25 February 2010
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trial.>” Any perceived deadline for motions obai generisnature, while certainly not
measured by, cannot reasonably be more restridtiam that for motions on

admissibility and jurisdiction.

35.  First, this finding was partly based upon the fHwt the Defence had had a
number of opportunities to raise the issue but hatldone so and that it had no
justification for this delay® This raises two errors on the part of the Triah@ber.
The first of these errors lies in having regard tmatter which is irrelevant to the issue
of whether the motion was late. The existence oliegaopportunities to submit a

motion cannot, it is submitted, in itself cons#&tat relevant consideration.

36. The second of these errors arises because theChraahber assumes that a motion
must be filed at the earliest opportunity, regasslef whether it is the most
appropriate or right time taking into account theefests of the client. In doing so it
does not take into account or give sufficient weigh the discretion which must

necessarily be left in the hands of a party ancefoee the reasons for the delay.

37. The time for the submission of a motion must lighim the discretion of a party,
subject to restrictions imposed by the StatuteeRund Regulations of the Court.
Counsel’s duty of diligence does not mean that emstimust be done without regard
to ensuring the quality of the motion and a propeidential foundation for its
submission. The notion of diligence necessarilyliegpthe necessity of acting in the
best interests of one’s client. Acting precipitgqusn in itself amount to negligence.
Counsel must address issues with the degree ohcyg®mmensurate to the elements
required for a motion to be done only if determitede appropriate and only to the
extent that it is done professionally. Whethesiaippropriate to submit a motion and
what is required to be done before it is ready $uabmission must be a matter
primarily for counsel, who acts with instructionsdawithin limitations some of which

the Trial Chamber will not be privy. This is alwaggbject to restrictions imposed by

37 As notedsupra the Defence notes that there is a disagreemeht thvée Trial Chamber on when the trial
commences. The Defence previously lodged an appgaihst the Chamber's determination as to when a
challenge to the admissibility of the case maydised (see Document in Support of Appeal of theeDed of
Germain Katanga against the Decision of the Triadi@ber 'Motifs de la décision orale relative adéption
d'irrecevabilité de l'affaire’, ICC-01/04-01/07-1278 July 2009, paras. 14-41). The Appeals Chardizenot

rule on this issue, given that the Chamber didewuhe challenge on its merits and, accordinglg, Dlefence
was not prejudiced (Judgement on the Appeal of Gkrmain Katanga against the Oral Decision of Trial
Chamber Il of 12 June 2009 on the Admissibilitytleg Case, ICC-01/04-01/07-1497, 25 September 2208s.
36-38).

¥ See, in particular, paragraphs 57, 59, 61, 6&e@finpugned Decision.
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the rules and of which counsel must make himseHrawlt is not simply because a
motion could theoretically be put in at an eartitage that it is in the best interests of

one’s client to do so.

38. In paragraph 48 of the Impugned Decision, the T@laamber recognises that the
issue was first raised by the Defence prior todbefirmation decision. In paragraph
49, it is further recognised that the Pre-Trial @bar gave the impression to the
Defence that it was not obliged to finalise thagsfion before it. The issue was one of
great complexity, factually and legally. The Deferbeing aware of the fact that it did
not have to be raised prior to the confirmationisien focused its energies on the
admissibility of the case. Only the DRC could dlathe status of the detention of the
accused while in the DRC: that is why he was béielgl and when the justification
for his continued detention ceased. It was theeeforthe interests of the accused to
have clarity on these issues from the DRC pricgulomitting a motion requesting the
release of the accused. If such a motion were dtdmmin the light of insufficient

evidence it would have been rejected on that vasysh

39. In paragraph 64 of the Impugned Decision, the T@abmber asserts that the
accused cannot rely on questions of strategy, betevthe submission of a motion has
not violated any time limit the Defence cannot basonably criticised for placing the
accused in the best possible position to succedukimotion before submitting it by
ensuring that its evidential basis for submissibthe motion is sound. The Defence
also cannot be criticised in taking care to engha a motion had a reasonable
likelihood of success before submitting it. Thisngea complex issue, without all the
necessary elements, the decision whether the maimuld be submitted at all
remained open. The information provided by the DiRG@he hearing on admissibility
was of such a compelling nature as to give finaddao the importance of submitting
the motion.

40.  Thirdly, the Trial Chamber has regard to an irralgvconsideration to the validity
of the motion when, in paragraphs 46 - 47, and 52 ef the Impugned Decision, it
defines certain of these opportunities and the mbsens of the Defence. In
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paragraph 52 of the Impugned Decision, the Chambfars to the requests for
observations on the detention of the accused am@dbused’s observations. It is not
because the accused is invited to address isslagiagdo his current detention that he
must forcibly present a challenge to the legalfthis prior detention and its impact on
the integrity of the proceedings for the purposereduesting a stay or claiming
compensation. The provisions requiring such a periceview of the detention of the
accused is designed to consider whether the acsusaatinued detention is justified,
and in particular whether he should not be releasebail. It is incorrect for the Trial
Chamber, in paragraph 55 of the Impugned Decisionplace relevance on the
comment that the Defence wished to be realisticessuch comments were directed

specifically at the question of bail.

41.  Finally, in paragraph 42 of the Impugned Decisitwe, Trial Chamber has wrongly
had regard to the necessity of not delaying tred ¢ri the co-accused. It is submitted
that this was a factor which should not be taketo imccount in determining the
lateness of the application. The accused’s baghtgishould not depend on whether
he is in a joint or separate trial. When accusedaned as a result of a decision of the
Prosecutor or as a result of a Trial Chamber dmtjghis must in all fairness rest on
the principle that his rights would not vary or peejudiced by such joinder. This
follows from the right to a fair hearing in full eglity and the right to adequate time
and facilities in full equality, as enshrined irticle 67(1) of the Statute. Possible
delays due to applications by a co-accused is torfaghich must be taken into
account in the decision on joind&rput is not a matter which should lead to an
accused having time limits for the exercise of mghts which vary from those of

accused in other single trials.

42.  ltis therefore submitted that the Trial Chambed hegard to matters which were
not reasonably determinative of the issue beforenitl failed to give sufficient weight
to the exigencies of the situation for the Defenitetherefore wrongly failed to

determine the merits of the application.

39 SeeProsecutor v Delic et alDecision on motions for separate trials filedthg Accused Zejnil Delalic and
the accused Zdravko Mucic, 25 September 1996, rat pa
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F. Relief sought
On these grounds, the Defence prays the Appeals\dra

0] to grant this appeal ; and
(i) to rule that the Trial Chamber must consider théeBee Motion on its merits.

Respectfully submitted,

David HOOPER

Dated this 25 February 2010
At The Hague
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