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1. Procedural history

1. On 6 February 2008, the Honourable Single Judgetegdathe Office of Public
Counsel for the Defence (OPCD) and the Prosecig#re to appeal the ‘Décision sur
les demandes de participation a la procédure dépatans le cadre de I'enquéte en
République démocratique du Congo par a/0004/06 QD0&/06, a/0016/06 a
a/0063/06, a/0071/06 & a/0080/06 et a/0105/0®H0&/06 a a/0110/06, a/0188/06,
a/0128/06 a a/0162/06, a/0199/06, a/0203/06, al0BP%w/0214/06, a/0220/06 a
a/0222/06, a/0224/06, a/0227/06 a a/0230/06, 4/0B3a a/0236/06, a/0240/06,
a/0225/06, a/0226/06, a/0231/06 a a/0233/06, a/0B3& a/0239/06 & a/0241/06 a
a/0250/06" of 24 December 2007 (Decision of 24 December 2007

2. The OPCD and Prosecution filed their respectiveeappriefs on 18 February 2008.

3. On 29 February 2008, the Appeals Chamber issueatdar, in which the Chamber
directed the legal representatives to file applicet to participate in these appeals by
10 March 2008, setting out “whether and how thespeal interests of the victims
concerned are affected by this appeal, indicatihg ivis appropriate for the Appeals
Chamber to permit their views and concerns to lesgmted at this stage of the
proceedings and why the presentation of such viemé concerns would not be
prejudicial to or inconsistent with the rights bétDefence?®

4. On 28 February 2008, the Legal RepresentativesRiR¥ 1, VPRS 2, VPRS 3, VPRS
4, VPRS 5, VPRS 6, and a/0071/06 filed a requegtarticipate on behalf of these
alleged victims.

5. On 28 February 2008, the Office of Public Counsgel Y¥ictims (OPCV) submitted
three requests to participate: the first on betigdfpplicants, with respect to whom the
Single Judge had suspended her decision pendingrilleChamber’s determination
of these applicants’ status in the Thomas Lubang Base? the second on behalf of

those applicants who had not been granted thesstatwictim pursuant to the

11CC-01/04-423

2 Order of the Appeals Chamber on the date of fibhgpplications for participation and on the tinfethe filing

of the responses thereto by the OPCD and the RrasekCC-01/04-481

% Demande des représentants légaux de VPRS 1, VPRBRS 3, VPRS 4, VPRS 5, VPRS 6 et a/0071/06 aux
fins d'autorisation de participer a lI'appel intgrjpar 'OPCD et le Procureur le janvier 2008 éb@se par la
Chambre préliminaire | le 6 février 2008 C-01/04-474

“Requéte du BCPV en tant que représentant légabidesmandeurs dans le cadre de la situation en Rgpabl
démocratique du Congo aux fins de participation &upels interlocutoires déposés par I'Accusatida BCPD

a l'encontre de la décision du 24 décembre 200C-0C/04-478, and Requéte du BCPV en tant que reprast
légal des demandeurs dans le cadre de la situatioiRépublique démocratique du Congo aux fins de
participation aux appels interlocutoires déposésl'pacusation et le BCPD a I'encontre de la décisiu 24
décembre 2007’ ICC-01/04-477
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Decision of 24 December 208&nd the third on behalf of those applicants wheewe
granted the status of victim in the Decision ofl@cember 2007, and who had not yet
secured legal representation of their chéice.

6. On 10 March 2008, the Legal Representative of &@(@®&l a/0018/06, a/0021/06,
a/0025/06, a/0028/06, a/0031/06, a/0032/06, a/@@34/a/0042/06, a/0044/06,
a/0045/06, a/0142/06, a/0148/06, a/0150/06, a/0B38/0199/06, a/0228/06 filed a
request to participate on behalf of these allegetins.’

7. The OPCD hereby files its consolidated response.

2. Submissions

8. In applying the criteria established by Article 88(the Appeals Chamber has held
that that “[ijn order to allow for a proper detenation of the issue by the Appeals
Chamber pursuant to article 68 (3) of the Statate,application should include a
statement from the victims in relation to whethed d&ow their personal interests are
affected by the particular interlocutory appealwadl as why it is ‘appropriate’ for the
Appeals Chamber to permit their views and concéeorise presented. Furthermore, it
is for the Appeals Chamber to ensure that any viemgsconcerns of victims must be
presented ‘in a manner which is not prejudiciabtanconsistent with the rights of the
accused and a fair and impartial tridl™. This test was previously applied by the
Appeals Chamber in relation to the interlocutorpegd concerning Thomas Lubanga
Dyilo’s application for interim releaseThe criteria are to be applied cumulatively, as
is apparent from Article 68(3) and the judgementef Appeals Chamber.

9. The first part of this response will address trepeetive issues of (i) personal interests
(il) appropriateness and (iii) prejudice to theatwfe. The second part will refer to the

modalities of participation, should leave to papate be granted. The OPCD would

> Requéte du BCPV en tant que représentant légall@fesndeurs dans le cadre de la situation en Répebli
démocratique du Congo aux fins de participation &upels interlocutoires déposés par I'Accusatida BICPD

a l'encontre de la décision du 24 décembre 200Z-0C/04-477 and ICC-01/04-478.

® Request of the OPCV Acting as Legal Representaniveéhe Victims Authorised to Participate in the
Proceedings in the Situation in the Democratic Répuwf the Congo for Participation in the Intenlory
Appeals Filed by the Prosecution and the OPCD agée Decision of 24 December 2002C-01/04-476 and
ICC-01/04-475.

7 Application of the Legal Representative of Victim$016/06, a/0018/06, a/0021/06, a/0025/06, a/l0@28
a/0031/06, a/0032/06, a/0034/06, a/0042/06, a/@B44/0045/06, a/0142/06, a/0148/06, a/0150/08,88/06,
a/0199/06, a/0228/06 for Leave to Participate & Appeal filed by the OPCD and the Prosecutionresjahe
24 December 2007 DecisioiGC-01/04-486.

8 “Decision of the Appeals Chamber on the OPCV'siestjfor clarification and the legal representativequest
for extension of time and Order of the Appeals Chanon the date of filing of applications for peipation and
on the time of the filing of the responses thetstdhe OPCD and the Prosecutor,” ICC-01/04-450Fd&Bruary
2008.

® The Prosecutor v Thomas Lubanga Dyilo, “Judgmenthe appeal of Mr. Thomas Lubanga Dyilo againet th
decision of Pre-Trial Chamber | entitled ‘Décisisar la demande de mise en liberté proviso ire demgs
Lubanga Dyilo,” ICC-01/04-01/06-824, 13 Februag0Z, at para. 44.
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also like to respectfully request the Appeals Cheimto consider the OPCD’s
recognition that the personal interests of cerédlieged victims might be affected for
the purposes of this specific interlocutory apptemabe without prejudice to the merits
of the OPCD’s submissions concerning whether thesgoal interests of alleged
victims are affected by proceedings during theasitun phase.
2.1 Personal Interests

10.In addressing the alleged victims’ personal intsrethe OPCD notes that the
procedure established by the Appeals Chamber esjtivat “an application should
include a statement from the victims in relationwtbether and how their personal
interests are affected by the particular interlopuippeal® and that, specifically, the
alleged victims are required to make “explicit [skbetween their submissions and
the specific issues raised on appéal”.

11.Relevant personal interests that have been prdyicesognised by the Appeals
Chamber include such tangible issues as the paltdpti continuation of crimes, or
further hostility? as well as “when their [the alleged victims’] potion is in issue
and in relation to proceedings for reparatiotfs”.

12. The OPCD also endorses the views of Judge Pik@ wha separate opinion, offers
further examples of relevant personal interestd [ag “the elicitation of evidence

revealing the injury inflicted upon victims by theime™*

(this being the subject
matter of the relevant proceedings) and “protec#ind support in the proceedinds”.
Judge Pikis further opines that “participating vitd’ views and concerns are referable
to the cause that legitimizes their participatit cause that distinguishes them from
other victims, namely their personal interestshie éxtent they are affected by the
proceedings™? thereby emphasising the particularity of eachgaikvictim’s personal
interests and the need for those interests to && imimitably to the relevant

proceedings.

9 The Prosecutor v Thomas Lubanga Dyilo, Appealsn@fe Judgement of 13 February 2007, ICC-01/04-
01/06-824, at para. 44.

1 The Prosecutor v Thomas Lubanga Dyilo, Appealsn@tiea Judgement of 13 February 2007, at para. 44.

2 The Prosecutor v. Thomas Lubanga Dyilo: ‘Obseovetiof victims a/0001/06, a/0002/06 and a/0003f06 i
respect of the application for release filed byEreence’, ICC-01/04-01/06-530-tEN" @ctober 2006, at paras
11-15; confirmed by Appeals Chamber, decision oF&Bruary 2007, ICC-01/04-01/06-824, at para. 54.

3 The Prosecutor v Thomas Lubanga Dyilo, “Decisiérthe Appeals Chamber on the Joint Application of
Victims a/0001/06 to a/0003/06 and a/0105/06 cariogr the ‘Directions and Decision of the Appeals
Chamber’ of 2 February 2007,” ICC-01/04-01/06-925 June 2007, at para. 28.

14 Separate Opinion of Judge Pikis, Appeals Chamimgeiment of 13 June 2007, ICC-01/04-01/06-925 &t.pa
14,

15 Separate Opinion of Judge Pikis, Appeals Chambegement of 13 June 2007, ICC-01/04-01/06-925 Para.
16.

'® para. 16.
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13. The OPCD therefore submits that the concept cfqueal interests should continue to
be interpreted so as to follow this establisheaidref tangible and particularised
interests’’

14.1n the context of the present appeal, the OPCD theview that the following (non-
exhaustive) list of issues could conceivably impatthe personal interests of the
alleged victims:

Issue 1:

- whether generic presumptions concerning the opaisinterests of alleged
victims during the situation phase facilitate oustrate the right of alleged
victims to express their personal views and corgé@mnrelation to particular
proceedings;

- whether, before subjecting the applicants to sbeutiny of the application
process, the Chamber should first identify viapl®ceedings during the
situation phase in which they could potentiallytjggpate;

- whether there are concrete, as opposed to jpatenthypothetical proceedings
during the situation phase which directly impacttba personal interests of
these particular alleged victims;

- the advantages and/or disadvantages — from thepeaive of the alleged
victim — of being requested to identify the impaétspecific proceedings on
their personal interests, for example, in termshef expenditure of their time
and resources that such a requirement might eotai, terms of whether such
a requirement would ensure that their right to htner views and concerns
considered would be implemented in an effective medningful manner;

- the impact, on the alleged victims, of confmithe scope of participation
under article 68(3) to persons who have sufferathhas a result of alleged
crimes, which are being actively investigated arspcuted by the Prosecutor;

- whether it is possible to make an informed céd participate in proceedings
during the situation phase, if the applicants areim a position to assess the
consequences as regards their ability to testifya agitness for either the
prosecution or the defence in a specific case; and

- whether the impact of a proceeding on the pelsaterests of alleged victims

will differ depending on the type of harm they suéfd (for example, moral

" See E. Haslam, “Victim Participation at the IC@ McGoldrick, Rowe and Donnelly (eds.): The Perewin
International Criminal Court (2004) at p. 326.

n° ICC-01/04 5/20 20 March 2008



ICC-01/04-489 20-03-2008 6/20 CB PT OA5 OA6

harm as opposed to direct physical harm), and vendtiey were physically
present when the alleged offence occurred.

Issue 2:

- the impact of being requested by the Chambsupplement their applications
forms with additional supporting documentation acaming the identity and

their relationship to the person who suffered ptaisharm.

15.In terms of the particular personal interests cibydthe Legal Representatives, the

OPCD submits the following observations.
Legal Representatives of VPRS 1, VPRS 2, VPRS BS VR VPRS 5 and
VPRS 6 and a/0071/06

16. The OPCD observes that the personal interes&llisy the legal representatives of
VPRS 1, VPRS 2, VPRS 3, VPRS 4, VPRS 5 and VPR&I6a#&071/06, namely the
“status and the rights granted to them at the tsituastage and pre-trial stages of the
case®® are generic in nature and not congruent with ugiirement that they identify
an ‘explicit link’ with the issues raised. The OPCites Judge Pikis in this regard, in
submitting that “no grounds are put forward estdtitig personal interests of the
Applicants being at stake or apt to be affected thg determination of the
appealability of thesub judicedecision. And none can be directly or inferenyiall
identified.™®

17.The OPCD further observes that VPRS 1-6 are subjettie legal regime set out in
the Pre-Trial Chamber’s decision of 17 January 20@articular, the requirement
that participation in specific proceedings coulddobject to a further assessment by
the Chamber as to whether the specific proceedingsact on their personal
interests® As such, it is not apparent from the legal repnesere’s filing as to how
the Appeals Chamber’s resolution of the first algpelissue would impact on the
rights previously conferred upon them by the 17day 2006 decision.

18.1n terms of the second appellate issue, the Sihglge found that a/0071/06 suffered
physical harnf! as such, this issue does not directly impact enpgirsonal interests
of a/0071/06.

3 Demande des représentants légaux de VPRS 1, VPRBRS 3, VPRS 4, VPRS 5, VPRS 6 et a/0071/06 aux
fins d'autorisation de participer a lI'appel intgrjpar 'OPCD et le Procureur le janvier 2008 dbrase par la
Chambre préliminaire I' at para. 20.

19 Separate Opinion of Judge Pikis in Prosecutoherias Lubanga Dyilo, Decision of the Appeals Chambe
on the Joint Application of Victims a/0001/06 td0@03/06 and a/0105/06 concerning the “Directiond an
Decision of the Appeals Chamber” of 2 February 2007-01/04-01/06-925, 13 June 2007, at para. 22.

20 gee paragraphs 64, 73 and 74.

L Decision of 24 December 2007 at para. 103.
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19.In the decision of 17 January 2006, the Pre-Triz@ber found that VPRS 1, VPRS
2, VPRS 4, and VPRS 6 suffered moral harm as shatref the death of a relatié.

20.However, in light of the fact that the OPCD has heen granted disclosure of the
applicants’ identities and application forms, the@D is unable to conclude whether
a requirement that persons claiming to suffer mokarm should submit
documentation concerning the identity of the penstio suffered physical harm, and
their relationship to this person, would impacttbe rights of these particular alleged
victims.
Legal Representative of a/0016/06, a/0018/06, al@® a/0025/06, a/0028/06,
a/0031/06, a/0032/06, a/0034/06, a/0042/06, a/0084/a/0045/06, a/0142/06,
a/0148/06, a/0150/06, a/0188/06, a/0199/06, a/02@8/

21.The Legal Representative submits that the “appeategedings will have a direct
impact on the said Victims, given that the deteation of the appealable issues [...]
will impact upon their procedural status and rightshe situation and in the pre-trial
stage of a case and consequently will influence Higlity to present their views and
concerns in accordance with Article 68(3) of therRoStatute 23

22.The OPCD observes firstly that this statement ry \®oad, and fails to differentiate
between the impact of the different issues, forchwHeave to appeal was granted, on
the personal interests of the alleged victims. Wasrthe above submission
concerning the impact on the personal interestiehlleged victim might be relevant
to the OTP appellate issues, and the first appeliaue of the OPCD, it is not directly
linked to the second issue.

23.1n this regard, according to the Decision of 24 &aber 2007, applicants a/0034/06,
a/0042/06, a/0044/06, and a/0148/06 were recognsedve suffered moral harm as
the result of the death of a close relafibrand of these applicants, a/0034/06,
a/0044/06, and a/0148/06 were admitted to partieipa that basis alorfé Applicant
a/0148/06 did not provide any supporting documésratoncerning the identity of
their deceased relative, and their relationshighte person. As such, the personal

interests of this applicant are directly affectgdtiie OPCD’s second appellate issue.

22 Decision on the Applications for Participationtire Proceedings of VPRS 1, VPRS 2, VPRS 3, VPRS 4,
VPRS 5 and VPRS 6, 17 January 2006, Public redastesion of 22 March 2006, ICC-01/04-101-Corr atgp
117, 132, 162, 183.

23 Application of the Legal Representative of Vicsira/0016/06, a/0018/06, a/0021/06, a/0025/06, &8/062
a/0031/06, a/0032/06, a/0034/06, a/0042/06, a/QB44/0045/06, a/0142/06, a/0148/06, a/0150/08,88I06,
a/0199/06, a/0228/06 for Leave to Participate & Appeal filed by the OPCD and the Prosecutionresjahe

24 December 2007 DecisioGC-01/04-486 at para. 18.

24 Decision at paras. 23 and 25.

% Decision at paras. 71, 79, 128
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24. 1t is not possible, however, for the OPCD to wenvhether this is the case with
respect to the other applicants, as a result ofattethat the OPCD has never received
their applications.

25.The OPCD finally observes that the Legal Represieeta reference to the impact on

the alleged victims’ rights in the pre-trial phasfethe case is unfounded, given that
firstly, none of these alleged victims have, as thoint in time, been granted the right
to participate in the pre-trial stage of a casel secondly, the appellate issues do not
concern the pre-trial phase of proceedings.
Legal Representative of a/0007/06, a/0008/06, &0, a/0024/06, a/0026/06,
a/0030/06, a/0033/06, a/0040/06, a/0041/06, a/0086/a/0072/06, a/0128/06 to
a/0141/06, a/0145/06 to a/0147/06, a/0149/06, aldas, a/0152/06, a/0161/06,
a/0162/06 and a/0209/06 (“the OPCV")

26.The OPCD firstly notes that in contradistinction ttee OPCV'’s assertion that the
Honourable Single Judge granted the status ofrwi¢ti a/0007/06, a/0008/06, and
a/0128/06 to a/0141/F8,the Decision of 24 December 2007 did not grantstia¢us
of victim to a/0007/06 and a/0008/06, and of a/@Q&80 a/0141/06, only a/0128/06,
a/0129/06, a/0132/06, a/0133/06, a/0134/06, a/@B354/0140/06, and a/0140/06
were granted the status of victfth.

27.The OPCD observes that notwithstanding the fadtttteaLegal Representatives have
been expressly requested by the Appeals Chamberotode a statement from the
victims as to whether and how their personal istisrare affected by the particular
interlocutory appeal, the Legal Representativetenate the findings of Pre-Trial
Chamber | and Il that “the personal interests ofinis are affected in general at the
investigation stage® and opine that since the “personal interests ofiris are
affected in general in any proceedings relating situation [...] the personal interests
of the victims are also concerned in any interloopppeal

28.These blanket assertions do not assist the p#otesnstructively facilitate the right of
affected persons to participate, nor are they stersi with the previous findings of

the Appeals Chamber on this subject.

% |CC-01/04-474-tEng, at para. 5.

%" Decision of 24 December 2007 at p. 51.

28 Citing ‘Decision on the Applications for Partictjzn in the Proceedings of VPRS 1, VPRS 2, VPRSERS

4, VPRS 5, VPRS 6’ ICC-01/04-101—EN-Corr, 17 Jayua006, and ‘Decision on legal representation,
appointment of counsel for the Defence, protectheasures, and time-limit for submission of obséowvat on
applications for participation a/0010/06, a/0064t06a/0070/06, a/0081/06, to a/0104/06 and 1/0BL1d0
a/0127/06’ ICC-02/04-112, 1 February 2007.

% Request of the OPCV, ICC-01/04-476-tEng at pagtyei.
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29.The OPCYV further contends that by proposing alt&reaamechanisms to secure the
rights of alleged victims during the situation phathe OPCD clearly wishes to deny
the applicants the right to participate at thiggeta The OPCD firstly notes that the
relevant test for participation is not whether étleged victim agrees or disagrees with
the legal submissions put forth by a party, it isether their personal interests are
directly impacted by this issue, and secondly, nlesethat these submissions appear
to be directed at the appeal of 4 February 20QBerdhan the appeals of 18 February
2008, which were focussed on the operation of lart&8(3), and the evidentiary
requirements for establishing moral harm.

30.Nonetheless, as set out at paragrapsuptg the OPCD recognises that the personal
interests of the alleged victims, who were autleatiso participate in the situation
phase pursuant to the Decision of 24 December 20@d be directly impacted by
the issues deriving from the first appellate isstithe OPCD, and the appeal of the
oTP¥

31. However, as regards the second appellate issie @PCD, the OPCD observes that
a/0024/06, a/0030/06, a/0033/06, a/0041/06, a/@®{2/a/0133/06, a/0145/06,
a/0151/06, and a/0209/06 were recognised by theanBéato have suffered moral
harm as the result of the death of a deceasedveslat

32. Whereas a/0209/06 furnished “un acte de mariagtuoger” in order to establish the
family link with her husband, applicants a/0133/88)145/06, and a/0151/06 did not
provide any supporting documentation concerning ithentity of their deceased
relative, and their relationship to this person.stgh, the personal interests of these
applicants are directly affected by the OPCD’s sdcappellate issue.

33. It is not possible, however, for the OPCD to wenvhether this is the case with

respect to the other applicants, as a result ofattethat the OPCD has never received
their applications.
Legal Representative of a/0004/06 to a/0006/060HIMD6, a/0020/06, a/0027/06,
a/0035/06, a/0036/06, a/0039/06, a/0043/06, a/00& b a/0052/06, a/0073/06 to
a/0080/06, a/0110/06, a/0144/06, a/0153/06 to ara&, a/0159/06, a/0160/06,
a/0203/06, a/0220/06, a/0222/06, and a/0240/0édfthy the OPCV)

30 The OPCD refers to its submissions at paragrapH22of its Appeal Brief of 18 February 2008, te #ffect
that the alleged victims are required to demorestizt their personal interests are directly affiédiy the issues
being considered on appeal, as opposed to theatétioutcome of the appeal. This approach is cemistith

the conclusions of the Appeals Chamber, as setirotite Decision of the Appeals Chamber on the Joint
Application of Victims a/0001/06 to a/0003/06 an@105/06 concerning the “Directions and Decisionttuwf
Appeals Chamber” of 2 February 2007, ICC-01/04-6108, 13 June 2007at paras 25-26.
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34.The OPCD notes that the legal representative alsocates for the participation of
alleged victims who have not yet been granted pssiom to participate in the
situation’!

35.As a preliminary observation, the OPCD refers te fimdings of the Honourable
Single Judge that “due to the specific object angppse of the application process,
applicants “are neither entitled to reply to the@lvations of the Prosecution and the
Defence nor to request leave to appeal the decafisthe Chamber on the merits of
their applications™??

36. The OPCD further refers to the following statet&nJudge Pikis:

“Of which victims (of those coming within the defion) the personal

interests are at stake in any given proceedings? iiévitable answer is of
victims who suffered harm from the crime or crimédse subject-matter of
investigation, confirmation, the trial, appeal,istan (article 84 of the Statute),
and reduction of sentence (article 110 of the $&adnd rule 224 of the Rules
of Procedure and Evidence).”

37.Absent a finding that the applicants have suffdradn from an alleged crime, which
is the subject-matter of investigation, confirmatiet ceterathe applicants do not fall
within the scope of article 68(3). The OPCD therefsubmits that in light of their
limited procedural stature, the personal intere$tapplicants are not affected by the
interlocutory appeal.

38. In any case, the OPCD notes that the applicabba#0005/06, a/0006/06, a/0019/06,
a/0020/06, a/0027/06, a/0036/06, a/0039/06, a/@B40/a/0043/06, a/0144/06,
a/0153/06, a/0154/06, a/0155/06, a/0156/06, a/@B57/a/0159/06, a/0160/06
a/0203/06, a/0220/06, a/0222/06, a/0240/06 wermidged due to the absence of
reliable documentation concerning the identityhaf applicanté? This particular issue
was not contested by the parties in their appdassuch, the present status of these
applicants will remain wholly unaffected by the cwne of the appeals.

39.Applications a/004/06, a/0035/06, a/0073/06 to &MB06 and a/0110/06 were
dismissed because they were submitted under rpl&8lacked the consent from the

alleged victim® or identification documents concerning the allegétim.*® This

31 See ICC-01/04-477 at para. 17.

$2Decision on the Application for Leave to Appea¢tbecision on the Requests of the OPCV”, ICC-0484%;
18 January 2008, citing “Decision on the Requekth® OPCV”, ICC-01/04-418, 10 December 2007, aapa
16.

% Decision of the Appeals Chamber on the Joint Agagion of Victims a/0001/06 to a/0003/06 and a/G265
concerning the “Directions and Decision of the AgseChamber” of 2 February 200C-01/04-01/06-925,
13 June 2006, Separate Opinion of Judge Pikisragpaph 13.

3 Decision at paras. 17, 18 and 26.

% Decision at paras. 20 and 21.

% Decision at paras. 22.
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aspect of the decision was also not contested thgreihe OPCD or the OTP in the
three appeals, for which leave to appeal was giante
Legal Representative 0047/06 to a/0052/06 (filetheyOPCV)

40.The OPCV also requests the right to participatéealf of applicants a/0047/06 to
a/0052/06, who have not yet been granted the tmlpiarticipate in the situation. In
the decision of 24 December 2007, the Honourabigl&iJudge noted that these
applications had been submitted in the case filthefThomas Lubanga Dyilo case,
and therefore decided that it would be appropriatelefer consideration of these
applications pending the decision of the Trial Chani’

41. Since the Honourable Single Judge has not gratiese applicants the procedural
status of victim, the resolution of the first apgped issue will have no impact on their
current position, and thus their personal interestssuch, the applicants’ interests can
only be said to be affected on a purely hypothebeaais.

42.As concerns the second appellate issue, the OP@Dtiable to verify whether their
personal interests are affected by this issue resut of the fact that the OPCD has
never received their applications. In any caseait be concluded that in light of the
fact that they have been granted an actual riglgarticipate on the basis of moral
harm, the applicant do not possess a judiciallpgaised interest as regards this issue.
2.2 Appropriateness

43.0PCD observes that Article 68(3) requires a “spedetermination by the Appeals
Chamber that the participation of victims is appiaje in the particular interlocutory
appeal under consideratioff’.In this regard the OPCD endorses the opinions
expressed by Judge Pikis, namely that “[t]he stdgehich the views and concerns of
victims may be presented must be at an intervahefproceedings that would be
appropriate, regard being had to the norms ofreafad impartial trial and the rights of
the accused®

44. The OPCD would also endorse the views of JudgegySeho attaches the notion of

appropriateness to that of expediency, such thanifieng the airing of alleged

37 At paragraph 142.

% The Prosecutor v Thomas Lubanga Dyilo, Appealsnitiex Judgement of 13 February 2007, ICC-01/04-
01/06-824, para. 40.

39 Separate Opinion of Judge Pikis, Appeals Chambdgement of 13 June 2007, ICC-01/04-01/06-925, at
para. 20. See also D. Donat-Cattin, ‘Article 6&tBction of the Victims and their participation ihe
proceedings’ in Triffterer (ed.Lommentary on the Rome Statute of the InternatiGnizhinal Court at p. 886.
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victims’ views and concerns in situations or motiest may substantially delay the
proceedings would not satisfy this criteritn.

45.1In light of the fact that the current appellate geedings represent the first occasion in
which several key issues concerning article 68(8) the evidentiary requirements for
moral harm will be considered at the appellatellebe OPCD submits that it would
be in the interests of justice to ensure that tleevs and concerns of alleged victims
are taken into consideration as it would ensuré tha Appeals Chamber has the
benefit of considering the appellate issues thabhgHens of those directly affected by
these issues.

46. Their participation could also facilitate the #lilof the parties to consider, and
proactively devise potential responses to any ilegiie concerns proffered by the
legal representatives on behalf of the allegednagt This would ensure an immediate
and expeditious resolution from the Appeals Chantbeelation to these concerns. In
contrast, if these views and concerns were defefoedconsideration to future
proceedings in the situation phase, this mightltasua need for future appellate
intervention, and unnecessary re-litigation of ¢hissues.

47.The OPCD therefore respectfully submits that it ldonot oppose the Appeals
Chamber finding that it is appropriate for the géld victims to present their views
and concerns in relation to those appellate issugish directly impact on their
personal interests, notwithstanding the fact thatrtlegal representatives might not
have satisfactorily demonstrated the proprietyhefrtclients’ participation.

48.Against this background the Legal Representatiie¥PRS 1- 6 and a/0071/06
submit that participation would be appropriatetdsould enable them to defend their
interests and exercise their rights at a staglenptoceedings that is likely to affect
the rights and benefits of their status as victintha situation stage of the DRE".
The Legal Representatives of a/0016/06, a/001&@H21/06, a/0025/06, a/0028/06,
a/0031/06, a/0032/06, al/0034/06, a/0042/06, a/@®44/a/0045/06, a/0142/06,
a/0148/06, a/0150/06, a/0188/06, a/0199/06, a/@B28Is0 cite the same argumént.

0 Separate Opinion of Judge Song in the Prosecutdhamas Lubanga Dyilo, Decision of the Appeals
Chamber on the Joint Application of Victims a/00IBL.to a/0003/06 and a/0105/06 concerning the “Divas
and Decision of the Appeals Chamber’ of 2 Febrz@@7,” ICC-01/04-01/06-925, 13 June 2007, at p2Ba.

1 |CC-01/04-474 tEng at para. 22.

“2|CC-01/04-487, at para. 18.
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49.1n light of fact that the personal interests of \@R-6 are not directly affected by
these appeals, the OPCD submits that this argunfe@ifg to discharge the
requirements of Article 68(3) and the standardbgehe Appeals Chambét.

50.However, as regards a/0071/06, and applicants /0616a/0018/06, a/0021/06,
a/0025/06, a/0028/06, a/0031/06, a/0032/06, a/@@34/a/0042/06, a/0044/06,
a/0045/06, a/0142/06, a/0148/06, a/0150/06, a/0B384/0199/06, a/0228/06, the
OPCD submits that the appropriate criterion is rfaat the reasons set out at
paragraphs 45-47 above.

51.The filings of the OPCV focus primarily on the alst propriety of participation, as
opposed to the question as to whether it would fygragriate for these specific
alleged victims to participate in these specifipelfate proceedind$. The OPCV
further contends that since participation at theasion phase is in general appropriate,
participation in interlocutory appeals during theuation phase is also appropriate.
These submissions also fail to meet the positivegation to describe how this
criterion is met. Nonetheless, the OPCD agrees \lih proposition that the
participation of persons directly affected by tipellate issues “would enable the
interests of the victims — the persons primarilfeeted by the outcome of the said
appeals — to be taken into account objectivelyiantepth”*®
2.3 Whether participation would be prejudicial to or inconsistent with the rights
of the accused and afair and impartial trial

52. The OPCD notes that, pursuant to Article 68(3) #mal findings of the Appeals
Chamber, “it is for the Appeals Chamber to ensteg ainy views and concerns of
victims must be presented ‘in a manner which isprejudicial to or inconsistent with
the rights of the accused and a fair and impairiial”. “° The Appeals Chamber has
previously held that this criterion could be fuéd by virtue of the observations
received by the alleged victims being “limited and specifically relevant to the
issues arising in the appeal rather than more géyief’ and by according other

parties the right to resporid.

3 The “Decision of the Appeals Chamber on the OP@&tmiest for clarification and the legal represeves’

request for extension of time and Order of the AgipeChamber on the date of filing of applications f

participation and on the time of the filing of thesponses thereto by the OPCD and the Prosecu@€-@1/04-

450, 14 February 2008) provides that alleged vistimust indicate “why it is appropriate for the Aplse

Chamber to permit their views and concerns to lesqmted at this stage of the proceedings”.

4 See for example, paras 25 of ICC-01/04-476-tEng.

“5|CC-01/04-476-tEng at para. 26.

8 The Prosecutor v Thomas Lubanga Dyilo, Appealsnitiex Judgement of 13 February 2007, ICC-01/04-

01/06-824, para. 44.

2; The Prosecutor v Thomas Lubanga Dyilo, Appealsn@fe&a Judgement of 13 February 2007, para. 55.
Para. 55.
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53.Judge Pikis has held that the application of thitemon includes a consideration of all
aspects of Article 67 of the Statdfeand the necessary exclusion of a ‘second
accuser’ in line with the principle of equality afms®® Judge Song, in a separate
opinion within the same judgement, cites excesgdelay as another point to take into
consideratior?

Participation of anonymous alleged victims

54.Notwithstanding the possibility that the criteriaf gersonal interests and
appropriateness may be met for the alleged victiims,OPCD respectfully submits
that anonymous participation is contrary to théntisgof the defence, and the fairness
of the proceedings — in particular, the principlequality of arms.

55.As noted above, the OPCD has not been grantedodise of the identity or
application forms of several of the alleged victinmsaddition, the ad hoc counsel for
the Defence who was appointed by the Chamber mmonesto these applications was
only provided with heavily redacted versions of thgplications. In contrast the
Prosecution has received the full, unredacted eersi the applications.

56.The OPCD is therefore not in a position to assdsstiver the personal interests are
affected, in particular, as regards the second lEppessue. If the applicants are
granted a right to participate, the OPCD will afsat be in a position to assess the
relevance or reliability of applicants’ observagoin addition, the submissions of the
ad hoc counsel for the Defence cannot assist th@D0#h this point, since the ad hoc
counsel for the Defence was also not in a positmmnalyse the reliability of the
applicants.

57. In contrast, since the Prosecution has been fafigrised of the identity of the
applicants and the contents of their applicatiorm the Prosecution will be
procedurally advantagedis-a-vis its ability to respond firstly, to the question of
whether the personal interests of these applicnetaffected by the appellate issues,
and secondly, to the substantive views and congaesented by any such applicants
who may be granted the right to participate inegitine Prosecution or OPCD appeals.

58.1In this regard, the Honourable Pre-Trial Chambdwald concluded the following:

This conclusion (namely, that any redactions whitdy be necessary and/or
appropriate must be equally made on the copieshef Applications to be

transmitted to the Defence and on the copies totreasmitted to the

“9 Separate Opinion of Judge Pikis, Appeals Chamimgement, 13 June 2007, ICC-01/04-01/06-925, para 1
50

Para. 19.
°1 Separate Opinion of Judge Song, Appeals Chamtsgeduent of 13 June 2007, ICC-01/04-01/06-925, at
para. 27.
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Prosecutor) results, in the first place, from therisus security concerns

arising from the situation in the field, as highitgd above, and requires a

particularly restrictive approach. Second, it resulfrom fundamental

considerations of fairness (namely, the need tegme the equality of arms),

which require that both parties be placed on anadaoting in respect of the

exercise of a right which is bestowed on them bytthe statutory texf.

59.The OPCD further submits that the participation asfonymous victims is not

supported by the Statute, Rules or Regulationsclar67(1)(d) enshrines the right of
the defence to be present and to effectively ppéie in proceedings which impact on
defence rights.

60. Withholding information concerning the identity g@ersons participating in this
appellate process thus excludes the OPCD from tkesaspects of the proceedings.
It has been observed in this regard by David D@wttin that “non-disclosure of
identity to the public or to the media is one thiagonymity of witnesses/victims to
the defence is another. The latter is unacceptablehe light of the right of the
defence [...] in fact, it is not possible to respdaadarguments presented by someone
‘without identity”.>

61.1t has also been opined that the “words ‘havin@rddo the provisions of the Statute’
suggest that article 67 can be limited by expressigions to the contrary® This
implies a contrariothat absent such an express provision to the agntthe rights of
the Defence set out in article 67(1) prevail. THeGD respectfully submits in this
regard that no provision in the Statute or Rulepressly permits applicants to
participate on an anonymous basis.

62. Article 68(1) obliges the Court to take “appropeiateasures” to protect victims and
witnesses. As set out in the OPCD Appeal briefgt gind 18 February 2008, the
criterion of appropriateness must also take intwsateration factors of fairness.

63.In addition, this provision is expressly subjectlte caveat that measures authorised
under article 68(1) “shall ndte prejudicial to or inconsistent with the riglotsthe
accused and a fair and impartial trial” (emphadidea).

64.The only statutory provision which permits the rdiselosure of information to the

defence (as opposed to the public), is article %8Hich is directed to the non-

*?Decision on legal representation, appointment afnsel for the defence, protective measures andliinie
for submission of observations on applicationsgarticipation a/0010/06, a/0064/06 to a/0070/060&1/06 to
a/0104/06 and a/01146 to a/0127/06, ICC-02/04-01/05-134, 1 Februay72@t para. 25.

%3 Otto Triffterer (ed.) Commentary on the Rome Staif the International Criminal Court Observerstés,
Article by Article, ‘Article 68’ at p. 878.

> W. Schabas, Article 67, in Commentary on the R&tatute of the International Criminal Cou®. Triffterer
ed. 1999) Nomos Verlagsgesellschaft, at page 851.
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disclosure of the information concerning prosecutitnesses, and does not apply to
proceedings in which the witnesses will particip@@mely, the trial stage).

65.1n terms of the Rules, Rule 81(4) does not proddgneral basis for the redaction of
the identity of applicants; it is subject to thequ&ements of necessity and
proportionality>® and the overall limitations of article 68, notezbse.

66.1t is thus apparent that the drafters of the Roma¢ug framework clearly intended to
eschew the approach of the ECHR (which permitstdichiuse of anonymous
witnesses), and the heavily criticized Tadic precerf In this regard, the Statute was
finalised in 1998; the participants in this processild therefore have been aware of
the fact that the participation of anonymous wisess at the ICTY had been
problematic, and indeed, that the veil of anonyntigd been used to hide the
manufacturing of false evidence.

67.In this regard, the ICTY proceedings relating totness L (Dragan Opacic),
demonstrate that the fact that the Chamber has appnsed of the identity of the
applicant/victim will not in itself ameliorate thprejudice to the defence and the
integrity of the proceedings which could resulthé assertions of the applicants are
false. In this case, upon application of the Progen, the Chamber granted full
anonymity to witness L — who alleged that bothfatker and brother had been Kkilled.

It was subsequently discovered by chance that thessons were in fact alive, and

%5 In the present circumstances, the OPCD submitsatitiaholding the identities of the alleged victiffiem the
OPCD or the ad hoc counsel is neither necessarypmmortionate. There is no legitimate basis foerdimg
either the OPCD or the ad hoc counsel for the defén constitute a security risk: OPCD/ad hoc ceuds not
communicate with any accused persons or potenttabss concerning the contents of the applicatians,do
they conduct investigative inquiries in the field iielation to the applications. There is also ngiddor
discriminating between the professional ethicapoesibilities of the defence, as compared to tles&ution.

% “The design of the ICC Statute is intended to prevthe Court from adopting the approach of theMCT
majority in Tadic The drafter’'s aim was to endorse the approakéntan Blaskic of permitting the court ‘to
withhold certain identifying information about wésses prior to trial, but not after the trial cormoed [...]. As
one participant at the Treaty Conference statedl€@ations agreed that in certain cases it wouldppeopriate
for the Prosecutor to withhold evidence until tlkenenencement of the trial on the grounds that disei® could
lead to grave endangerment to a witness. Howepen uhe commencement of the trial it would not be
appropriate ... In other words the Article does neinpit the use of ‘anonymous witnesses’. The aatusest
be in a position to know his accusers.’ (citingéteBrady, ‘Trials and Appeals before the InternsicCriminal
Court’: www.redcross.org.ati)David Lusty, ‘Anonymous Accusers: An Historicahd Comparative Analysis
of Secret Witnesses in Criminal Trials’ 34dney L. Re{2002) 361, at 421-3.

“The commission did not adopt a proposal by Italypported by three other states, to permit thetéowrertain
cases to conceal the identity of witnesses from abeused by appointing a “guardian” to investigtte
reliability of the victim or witness. Australia, gported by a large number of states, opposed akey ru
authorizing the use of anonymous witnesses at ttiskminded delegates that the understandingefdrafters

of Article 68(5) at the Diplomatic Conference wamttit permitted the court to withhold certain itlging
information about witnesses prior to trial, but after the trial commenced It also stated that concealing the
identity of prosecution witnesses from the accusedld violate human rights and that, under the qipile of
equality of arms, such anonymity would require ¢bart to permit the accused to conceal the idenfiyefense
witnesses from the prosecution.” “Christopher Kelffall, ‘The First Five Sessions of the Un Preparatory
Commission for the International Criminal Court4 Am. J. Int'l L.773 at 784.
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Witness L conceded that he had fabricated hisntesty, and that he had been
coached to do so by videos shown to him by the BasBovernment’

68. The OPCD therefore submits that in the same matimeparticipation of anonymous
applicants could prejudice the integrity of thesgaortant appellate proceedings; as
such, their participation would be inappropriate.

69.In terms of the applicability of other sources afvlunder article 21 of the Statute,
domestic practice does not consistetitupport the use of anonymous victims and
witnesses?

70.The OPCD further submits that the provisions oickt68(3) must be construed in a

manner which is consistent with internationally ageised human rights norms. In

57 Decision on Prosecution Motion to Withdraw ProtextMeasures for Witness L, 5 December 1996,
http://www.un.org/icty/tadic/trialc2/decision-e/602pm2.htm

See Transcript of 26 November 1996, www.un.orgficinse1/961126ED.htiet page 8584

“Witness L's false testimony was deliberately feated by the Bosnian authorities with no other cbje than
to secure the conviction of the Serb Dusko TadibeWwitness L finally confessed that he had liethecame
clear that information and video material existdolihenables a non-witness to testify as though de leen
there. His initial evidence was convincing to tixéeat that the Prosecution believed it without qu&Yitness L
confessed that he had been set up by the Bosnthordies after he was captured as a member oBtsnian
Serb Army. After being interviewed by the militagnd police officers about his own behaviour, he was
transferred to (redacted). There at a securityreg(tihat, as we now know turned out to be the mgldf the
secret service of the Bosnian government) he waspetied to co-operate with the Bosnian authorifies
testifying against Dusko Tadic. Witness L said thatwas trained for a substantial length of timeeyshowed
him all kinds of documents and maps, instructed bimthe basis of the statements of others and shdive
video tapes of Trnopolje camp and about Dusko TaHiey instructed him to give statements while resw
watching the video tapes. At the conclusion of tifaéning, they gave him three prepared statementsgn.
These statements were handed over to the Proseaitibe Tribunal. On the basis of this materiaktness L
gave evidence in Court, in closed session, as itbeyenous Witness L. Further, it has become cleatr tthe
Prosecution did not in any way check whether wines statements were correct. This is in spitdheffact that
for more than a year the man was at the Prosecsititisposal in the UN detention unit here in Theytita It
was not until we discovered, by coincidence, dumuog investigation on location information whictdicated
that witness L was not telling the truth, that Bre@secution reluctantly started to verify his staats. However,
the Prosecution continued to the end to deny tkelte of the defence's investigation and to obstthe
Defence's attempts to expose witness L as a liar.”

8 As set out at Appeals Chamber’s Judgment on theeRutor's Application for Extraordinary ReviewRoe-
Trial Chamber I's 31 March 2006 Decision Denyingle to Appeal, dated 13 July 2006C-01/04-168, in
order to constitute a general principle of law,sitnecessary to ascertain that the principle instioe is
“universally adopted” (see para. 32). See alsol@®Y Furundzija Trial Judgement of 10 December 1988
para 178: “reference should not be made to onemaltiegal system only, say that of common-lawhat tof
civil-law States. Rather, international courts mirstw upon the general concepts and legal insiitatcommon
to all the major legal systems of the world”. Tridudgement of 10 December 1998, at para 178:
http://www.un.org/icty/furundzija/trialc2/judgeméimdex.htm

9 In the United States of America, plaintiffs filiry claim under the Alien Torts Act can request tiir
identity and documentation be withheld from the lmufJohn Doe procedure). Nonetheless, if the didien
chooses to contest the claim, the “the defenddatigers would still have the right to ask [...] gtiens (in a
proceeding known as a “deposition”) and to ask [giaintiff] to provide documents in [the plaintif
possession that relate to the case.” This incltigiesight to request the plaintiff to disclose thdentity. If the
plaintiff does not wish to do so due to securityks, he or she has the option to withdraw the caimpl
Becoming a Plaintiff Without Revealing Your Idegtjt prepared by the Center for Justice and Accouritybil
http://lwww.cja.org/cases/BeingaDoe.pdf

The OPCD further notes that the identities of wsses may not be kept from the Defence in Cyprudakd,
Italy, Luxembourg, Malta, and Sweden: The Law 8tcof England and Wales, ‘Study of the laws oflevice
in criminal proceedings throughout the EuropeamdhiSummary Report October 2004, pp43-45. Avadadit
http://www.sg3.it/enlsc/docs/materials/LawEvidentefidf
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this connection, the OPCD refers to the prohibitiomder human rights law of
anonymous accusetdand anonymous complainafits.
Participation of applicants

71.The issue of permitting the participation of alldgectims who have yet to be granted
permission to participate in the proceeding mayp atdlitate against the fairness and
impartiality of the process, in that it may leatie ippeal open to alleged victims with
a tenuous, if any at all, link to the proceedings.

% See for example, Second Report on the SituationHaman Rights in Peru, Inter-Am. C.H.R.,
OEA/Ser.L/V/11.106, Doc. 59 rev. (2000). (Chaptet) Ihttp://wwwl.umn.edu/humanrts/iachr/country-
reports/peru2000-chap2.html#66#&Bdolfo Gerbert Asencios Lindo, Rodolfo Dynnik As#s Lindo, Marco
Antonio Ambrosio Concha and Carlos Florentino MoleéZoca v. Peru, Case 11.182, Report N ° 49/00,
OEA/Ser.L/V/11.L106 Doc. 3 rev. at 1126 (1999); Hum®&ights Committee’s Concluding Observations on
Colombia, UN Doc. CCPR/c/79/Add. 76, 1 April 199aras. 21, 40.

®1 The regimes for individual applications to bothyiomal and UN human rights bodies do not allow tfue
identity of the applicant to be withheld from thespondent State; the Convention for the Proteafaduman
Rights and Fundamental Freedoms _http://www.echirdddR/rdonlyres/D5CC24A7-DC13-4318-B457-
5C9014916D7A/0/EnglishAnglais.pdirovides, at Article 35(2)(a), that “The Court Bhaot deal with any
[individual] application that is anonymous”; the IBsi of Court of the European Court of Human Rigbrity
permit anonymity vis-a-vis the public, in exceptbn cases - Rule 47(3),
http://www.echr.coe.int/NR/rdonlyres/D1EB31A8-41936E-987E- 65AC8864BE4F/0/RulesOfCourt.pdf

The Inter-American Court of Human Rights similadiges not allow for such a measure; Article 26 ef Rules

of Procedure and Evidence provides that “the falhgwvinformation shall be provided to the Court thet
Commission: (a) the parties to the case”, whilstiche 28 provides that “[o]n receipt of the apptica, the
Secretary shall give notice thereof and transmitpieo to ... the respondent State”
http://www1.umn.edu/humanrts/oasinstr/zoas7ctr.hfiticle 56 of the African Charter on Human arebples’
Rights provides that the name of the victim mustpbaevided, whilst Article 57 provides thé&prior to any
substantive consideration, all communications shallbrought to the knowledge of the State conceftned
http://www1.umn.edu/humanrts/instree/zlafchar.htm

Similarly, the United Nations Treaty Bodies do permit consideration of anonymous complaints: “fg]tnot
possible to submit a complaint anonymously. Thewaht Committee however will normally agree, ifuegted,

to suppress the name of the alleged victim in ghild documents. It is not possible however to kbepame

of the alleged victim from the relevant State, las $tate cannot investigate the allegations ibésdnot know
who that person is.” S. Joseph, K. Mitchell, L. @fpC. Benninger-Budel, A Handbook on the Indivédiu
Complaints Procedures of the UN Treaty Bod®est I, Procedures of the Human Rights Commitéeey.55,
http://www.omct.org/pdf/lUNTB/2006/handbook_seriegdeng/handbook4_full_eng.pdf

See First Optional Protocol to the Internationaln@mtion on Civil and Political Rights, Article 3The
Committee shall consider inadmissible any commuignaunder the present Protocol which is anonymols...
(http://www.unhchr.ch/html/menu3/b/a_opt.htrand Rules 90-91 of the Human Rights Committeejclvh
provide for the rejection of anonymous applicati@msconsideration of admissibility, whilst requgithat the
respondent State be contacted and “shall [be] stfpdd ... to submit a written reply to the communica”.
Identical provisions can be found in the Rules oddedure and Evidence of the Committee on Elimimatf
Racial Discrimination (91-92) and the Committee iga Torture (107-108) (all Rules of Procedure and
Evidence of Treaty Bodies available at http://wwwin.edu/humanrts/TreatyBodyRulesOfProcedurg. pdf

See also ‘23 FAQ about Treaty Body complaints pdaces’, which distinguishes between the abilityaof
complaint to request identifying information be prgssed from the final public decision, and théiigation to
provide their identity, which is then transmittedthe State to respond:
http://lwww?2.ohchr.org/english/bodies/petitions/widual.htm

In terms of the United Nations Human Rights comqlanechanisms, under the revised 1503 complaint
mechanism “Manifestly ill-founded and anonymous cmmications are screened out by the Chairpersaheof
Working Group on Communications, together with tBecretariat, based on the admissibility criteria.
Communications not rejected in the initial scregrame transmitted to the State concerned to oltkiriews on
the allegations of violations.”: ‘Human Rights CailrComplaint Mechanism’:
http://www?2.ohchr.org/english/bodies/chr/complaints
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72.To permit these applicants to participate in thespnt appeal could also unnecessarily
enlarge the scope of the submissions presentée tGhiamber, and thus impact on the
right of the OPCD to have adequate time and faslito effectively respond to these
submissions.
The participation of the legal representative oDG@L6/06, a/0018/06, a/0021/06,
a/0025/06, a/0028/06, a/0031/06, a/0032/06, a/0084/a/0042/06, a/0044/06,
a/0045/06, a/0142/06, a/0148/06, a/0150/06, a/0088/a/0199/06, a/0228/06 and
Applicants a/0163/06 to a/0183/06, and a/0185/06/@187/06

73.The OPCD reiterates its request for further infdioraconcerning the fact that the
filings of Me. Keta are signed ‘At London, UK/ TayrFrance’.
3. Modalities of Participation

74.The OPCD respectfully submits that view and congesimould be just that — views
and concerns. The purpose of participation underl@i68(3) is to enable the alleged
victims to voice their personal concerns througkirtiegal representatives; it is not
intended to transform the process before the I@Ctnpartite proceedings.

75.1n this regard, the OPCD has noted the percepdibidarity between the filings of the
different legal representatives, and the genergbhasis on legal and procedural
arguments. The OPCD accepts the possibility thiat may be coincidence or may
indicate a concurrence of shared views and condmtvgeen the many applicants and
alleged victims. The OPCD nonetheless respectfeliyests the Honourable Appeals
Chamber to direct the legal representatives toddkeir observations on the particular
views and concerns expressed to them by their caspeclients and the manner in
which these interests are linked to the appelkgads, as opposed to the general legal
views of the legal representatives themselves.

76.1n setting the time-limit for the alleged victimfdings, it is submitted that the Appeals
Chamber should take into account the need for qeditious resolution of these
important issues. The Appeals Chamber should @so in mind the date of OPCD'’s
appeal (4 February) and the time that the legalessmtatives have had thus far to
brief their clients, and to consult with them retjag their views and concerns as
related to the issues set out in the brief. Fnale OPCD requests the Honourable
Appeals Chamber to consider either setting a tptaje limit for the combined
observations of the respective legal representgtive to adjust the corresponding
page limit for the parties’ consolidated responshe OPCD notes that the first option

would be more conducive to focussed and expedipooseedings.
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4. Relief Sought
77.As stated above, the OPCD is not, in general teopposed to the participation
of alleged victims in the present interlocutory eplp however it submits that alleged
victims should only be permitted to participatevides that they satisfy the guidelines
delineated above, in accordance with the Rome t8tand the decisions of the
Appeals Chamber.
78.The OPCD therefore respectfully requests the HatdarAppeals Chamber
I to reject the applications for participation ofegied victims who have not
yet been accepted to participate at the situatiasg; and
. to admit the participation of the alleged victimmhose personal interests
are directly (as opposed to hypothetically or iedily) affected by the
issues set out in the Appeal Briefs of 18 Febru#i98 insofar as they
fulfil the criteria outlined by the OPCD, and incacdance with the
modalities of participation proposed by the OPCD.

S

Mr Xavier-Jean Keita
Principal Counsel of OPCD

Dated this Thursday, the 20th of March 2008
At The Hague, the Netherlands

n° ICC-01/04 20/20 20 March 2008



