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I. Summary of the Case

Following investigation of crimes allegedly committed in the territory of Darfur, the Sudan.
the Prosccutor (hereafter also referred to as the “Prosecution™ or the “Office ot the Prosecu-
tor”) has concluded that there are reasonable grounds to believe that Ahmad Muhammad
HARUN (hereafter also referred to as "Ahmad HARUN" or “HARUN") and Ali Muham-
mad Ali ABD-AL-RAHMAN (also known as Ali KUSHAYB and hereafter also referred to
as "Ali KUSHAYB” or “KUSHAYB"™) bear criminal responsibility for crimes against hu-
manity and war crimes committed in Darfur in 2003 and 2004. The Prosecutor theretore re-
quests under Article 58 of the Rome Statute that Pre-Trial Chamber | issue summonses nam-
ing Ahmad Muhammad HARUN and Ali Muhammad Ali ABD-AL-RAHMAN (also
known as Ali KUSHAYB) and directing them to appear in this Court for initial proceedings
under Article 60. As is described in the remainder of this application. the Prosecutor submits

that there are reasonable grounds to believe the following facts:

During all times relevant to this application, Ahmad HARUN was the Minister of State for
the Interior of the Government of the Sudan. In early 2003, atter armed rebels carried out an
attack on Al Fashir in North Darfur, HARUN was appointed to head the “Darfur Security
desk™. State and Locality Security Committees in Darfur. which were comprised of represen-
tatives ot the Sudanese Armed Forces. Police and Intelligence agencies, reported to HARUN,
especially on matters relating to the stafting. funding and arming of the Militia/Janjaweed in
the context of the counterinsurgency campaign being conducted by the Government of the

Sudan (hereafter also reterred to as the Government) in Dartur.

The most prominent of the coordination tasks entrusted to HARUN as the head of the ““Darfur
Security desk™ was his management of. and personal participation in, the recruitment of mili-
tia. also commonly called Janjaweed. to supplement the Sudanese Armed Forces (hereafter
referred to as the Armed Forces). These militia will be called “Militia/Janjaweed™ in the re-
mainder of this application. The mobilised Militia/Janjaweed are described using various
terms such as “Janjaweed™, “Fursan™' “Mujahideen™ and ~Bashmerga™. The term Janjaweed
litcrally means ~a man (a devil) on horse™. Historically in Darfur Janjaweed has referred to
armed robbers or bandits mounted on horses or camels.” In the context of the rebellion in Dar-

fur. however. the term has been used to refer to members of tribes who have volunteered to

"[FOOTNOTE REDACTED].
* [FOOTNOTE REDACTED].
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fight in the counterinsurgency. with the backing of the Sudanese Government.” An explana-
tion of certain words and phrases frequently used in this application is contained in the glos-

sary (scc Annex 13).

HARUN recruited Militia/Janjaweed with full knowledge that they, often in the course of
joint attacks with the Armed lorces, would commit crimes against humanity and war crimes

against the civilian population of Darfur.

By recruiting, funding. arming and inciting the Militia/Janjaweed, with knowledge of the
atrocities these armed groups would commit, and with the aim of furthering thosc atrocities,
Ahmad HARUN knowingly contributed to the commission of crimes against humanity and
war crimes, including murder, rape, torture, inhumane acts. pillaging and the forcible transfer
of civilian populations. The crimes alleged in this application were perpetrated during attacks

upon the towns and villages of Kodoom, Bindisi, Mukjar and Arawala.

As is described below the Armed Forces and Militia/Janjaweed did not target any rcbel pres-
ence within these particular towns and villages. Rather. they attacked these towns and villages
based on the rationale that the tens of thousands of civilian residents in and near these towns
and villages were supporters of the rebel militia. This strategy became the justification for the
mass murder, summary execution. and mass rape of civilians who were known not to be par-
ticipants in any armed conflict. Application of the strategy also called for, and achieved the

forced displacement of entire villages and communities.

Ali KUSHAYB was the “Aqid al Ogada™. or “colonel of colonels™. in the Wadi Salih Local-
ity of West Darfur. He commanded thousands of Militia/Janjaweed by mid-2003 and person-
ally led Militia/Janjaweed at the attacks upon Kodoom, Bindisi, Mukjar, and Arawala. By the
time he fought in these towns and villages. Ali KUSHAYB had been appointed to a position

in the Popular Defence Force ("PDF™), the reservist force ot the Armed Forces.

This application alleges that Ahmad HARUN - with his primary responsibility for recruiting
Militia/Janjaweed in Darfur — and Ali KUSHAYB - a well known Militia/Janjawced Icader
who participated in attacking civilian towns and villages — joined each other, and others. in

*[FOOTNOTE REDACTED].
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pursuing the shared and illegal objective of persecuting and attacking civilian populations in

Darfur.

I1. Counts’
Pursuant to Article 58(7) of the Rome Statute. the Officc of the Prosecutor has concluded that
there are reasonable grounds to belicve that Ahmad HARUN and Ali KUSHAYB bear

criminal responsibility under Article 25 of the Rome Statute for the following crimes:

The Attacks on the Kodoom villages and surrounding areas

Count 1

(Persecution in the Kodoom villages and surrounding areas constituting
a Crime against Humanity)
(Paragraphs 29 to 37 and 61 to 199, inclusive)

From on or about 15 August 2003 to on or about 31 August 2003, Ahmad HARUN and Ali
KUSHAYRB. as part of a group of persons acting with a common purpose, contributed to the
commission of a crime against humanity which in fact occurred, namely the persecution of the
primarily Fur population ot the Kodoom villages and surrounding areas in the Bundis Admin-
istrative Unit of Wadi Salih Locality in West Darfur. by acts ot murder, attacking the civilian
population. destruction of property and forcible transfer in violation of Articles 7(1)(h) and

25(3)(d) of the Rome Statute:

Count 2

(Murder of civilians in the Kodoom villages and surrounding areas constituting a Crime
against Humanity)
(Paragraphs 29 to 37 and 61 to 199, inclusive)

On or about 15 August 2003. Ahmad HARUN and Ali KUSHAYB. as part of a group of
persons acting with a common purpose, contributed to the commission of a crime against hu-
manity which in fact occurred. namely the murder of civilians from the primarily Fur popula-
tion of the Kodoom villages and surrounding areas in the Bundis Administrative Unit of Wadi
Salih Locality in West Darfur. including [NAMES OF VICTIMS REDACTED]. in violation
of Articles 7(1)(a) and 25(3)(d) of the Rome Statutc;

"See Annex 1 to this application.
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Count 3

(Murder of civilians in the Kodoom villages and surrounding areas constituting a War Crime)
(Paragraphs 29 to 37 and 61 to 199, inclusive)

On or about 15 August 2003, Ahmad HARUN and Ali KUSHAYB, as part of a group of
persons acting with a common purpose, contributed to the commission of a war crime which
in fact occurred. namcly thc murder of civilians from the primarily Fur population of the
Kodoom villages and surrounding areas. while those civilians were taking no active part in
hostilities. in the Bundis Administrative Unit of Wadi Salih Locality in West Darfur. includ-
ing [NAMES OF VICTIMS REDACTED]. in violation of Articles 8(2)(c)(i) and 25(3)(d) of

the Rome Statute;

Count 4

(Murder of civilians in the Kodoom villages and surrounding areas constituting a Crime
against Humanity)
(Paragraphs 29 to 37 and 61 to 199, inclusive)

On or about 31 August 2003, Ahmad HARUN and Ali KUSHAYB, as part of a group of
persons acting with a common purpose, contributed to the commission of a crime against hu-
manity which in fact occurred. namely the murder of civilians from the primarily Fur popula-
tion of the Kodoom villages and surrounding areas in the Bundis Administrative Unit of Wadi
Salih Locality in West Darfur. including INAMES OF VICTIMS REDACTEDI. in violation
of Articles 7(1)(a) and 25(3)(d) of thc Rome Statute:

Count 5

(Murder of civilians in the Kodoom villages and surrounding areas constituting a War Crime)
(Paragraphs 29 to 37 and 61 to 199, inclusive)

On or about 31 August 2003. Ahmad HARUN and Ali KUSHAYB. as part ot a group of
persons acting with a common purpose. contributed to the commission of a war crime which
in fact occurred. namely the murder of civilians from the primarily Fur population of the
Kodoom villages and surrounding areas, while those civilians were taking no active part in
hostilities, in the Bundis Administrative Unit of Wadi Salih Locality in West Darfur, includ-
ing INAMES OF VICTIMS REDACTED]. in violation of Articles 8(2)(¢)(i) and 25(3)(d) of

the Rome Statute:
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Count 6

(Attacks against the civilian population in the Kodoom villages and surrounding areas consti-
tuting a War Crime)
(Paragraphs 29 to 37 and 61 to 199. inclusive)

From on or about 15 August 2003 to on or about 31 August 2003, Ahmad HARUN and Ali
KUSHAYRB, as part of a group of persons acting with a common purpose, contributed to the
commission of a war crime which in fact occurred, namely the intentional directing of attacks
against civilians from the primarily Fur population of the Kodoom villages and surrounding
areas, in the Bundis Administrative Unit of Wadi Salih Locality in West Darfur. and against
civilians taking no direct part in hostilities. including [NAMES OF VICTIMS REDACTED],
in violation of Articles 8(2)(e)(i) and 25(3)(d) of the Rome Statute;

Count 7

(Attacks against the civilian population in the Kodoom villages and surrounding areas consti-
tuting a War Crime)
(Paragraphs 29 to 37 and 61 to 199, inclusive)

From on or about 15 August 2003 to on or about 31 August 2003, Ali KUSHAYB commit-
ted. jointly with others, a war crime which in fact occurred, namely the intentional directing
of attacks against civilians from the primarily Fur population of the Kodoom villages and sur-
rounding areas, in the Bundis Administrative Unit of Wadi Salih l.ocality in West Darfur, and
against civilians taking no direct part in hostilities, including [NAMES OF VICTIMS
REDACTED]. in violation of Articles 8(2)(e)(1) and 25(3)(a) of the Rome Statute;

Count 8
(Destruction of property in the Kodoom villages and surrounding areas constituting a War
Crime)
(Paragraphs 29 to 37 and 61 to 199. inclusive)

From on or about 15 August 2003 to on or about 31 August 2003. Ahmad HARUN and Ali
KUSHAYB, as part of a group ol persons acting with a common purpose. contributed to the
commission of a war crime which in fact occurred. namely the destruction of property belong-
ing to the primarily Fur population of the Kodoom villages and surrounding areas in the Bun-

dis Administrative Unit of Wadi Salih Locality in West Darfur, including the burning of
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houses in Kodoom Jureh. Kodoom Tineh, Kodoom Wosta and Kodoom Derliwa, in violation

of Articles 8(2)(e)(xii) and 25(3)(d) of the Rome Statute;

Count 9

(Forcible transfer from the Kodoom villages and surrounding areas constituting a Crime
against Humanity)
(Paragraphs 29 to 37 and 61 to 199, inclusive)

From on or about 15 August 2003 to on or about 31 August 2003 Ahmad HARUN and Ali
KUSHAYRB. as part of a group of persons acting with a common purpose, contributed to the
commission of a crime against humanity which in fact occurred. namely the forcible transfer
of approximately 20.000 primarily Fur civilians from the Kodoom villages and surrounding
areas in the Wadi Salih Locality in West Darfur to Bindisi town and other locations in the
Wadi Salih Locality in West Darfur resulting in the desertion of the villages. in violation of

Articles 7(1)(d) and 25(3)(d) of the Rome Statute;

The Attack on Bindisi town and surrounding areas

Count 10

(Persecution in Bindisi town and surrounding areas constituting a Crime against Humanity)
(Paragraphs 29 to 37. 61 to 190 and 200 to 216. inclusive)

On or about 15 August 2003. Ahmad HARUN and Ali KUSHAYB. as part of a group of
persons acting with a common purpose, contributed to the commission of a crime against hu-
manity which in fact occurred. namely the persecution of the primarily Fur population of Bin-
disi town and surrounding areas in the Bundis Administrative Unit of Wadi Salih Locality in
West Darfur, by acts of murder, rape. attacking the civilian population, inhumane acts, pillag-
ing. destruction of property and forcible transfer ot the population. in violation of Articles

7(1)(h) and 25(3)(d) of the Rome Statute;

Count 11

(Murder of civilians in Bindisi town and surrounding areas constituting a Crime against Hu-
manity)
(Paragraphs 29 to 37. 61 to 190 and 200 to 216, inclusive)
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On or about 15 August 2003, Ahmad HARUN and Ali KUSHAYB. as part of a group of
persons acting with a common purpose, contributed to the commission of a crime against hu-
manity which in fact occurred, namely the murder of over 100 civilians from the primarily
Fur population of Bindisi town and surrounding areas in the Bundis Administrative Unit of
Wadi Salih Locality in West Dartur, including [NAME OF VICTIM REDACTED], in viola-
tion of Articles 7(1)(a) and 25(3)(d) of the Rome Statute;

Count 12

(Murder of civilians in Bindisi town and surrounding areas constituting a War Crime)
(Paragraphs 29 to 37, 61 to 190 and 200 to 216. inclusive)

On or about 15 August 2003, Ahmad HARUN and Ali KUSHAYB, as part of a group of
persons acting with a common purpose, contributed to the commission of a war crime which
in fact occurred, namely the murder of over 100 civilians from the primarily Fur population of
Bindisi town and surrounding arcas, while those civilians were taking no active part in hostili-
tics. in the Bundis Administrative Unit of Wadi Salih Locality in West Darfur. including
[NAME OF VICTIM REDACTED], in violation of Articles 8(2)(c)(i) and 25(3)(d) of the

Rome Statute;

Count 13

(Rape in Bindisi town and surrounding arcas constituting a Crime against Humanity)
(Paragraphs 29 to 37. 61 to 190 and 200 to 216. inclusive)

On or about 15 August 2003. Ahmad HARUN and Ali KUSHAYRB, as part of a group of
persons acting with a common purpose. contributed to the commission of a crime against hu-
manity which in fact occurred. namely the rape of women and girls from the primarily Fur
population of Bindisi town and surrounding arcas. in the Bundis Administrative Unit of Wadi
Salih Locality in West Darfur. including [NAMES OF VICTIMS REDACTED)]. in violation
of Articles 7(1)(g) and 25(3)(d) of the Rome Statute;

Count 14

(Rape in Bindisi town and surrounding areas constituting a War Crime)
(Paragraphs 29 to 37. 61 to 190 and 200 to 216. inclusive)

On or about 15 August 2003. Ahmad HARUN and Ali KUSHAYB. as part of a group of

persons acting with a common purpose. contributed to the commission of a war crime which
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in fact occurred. namely the rape of women and girls from the primarily Fur population of
Bindisi town and surrounding areas in the Bundis Administrative Unit of Wadi Salih Locality
in West Darfur, including [NAMES OF VICTIMS REDACTED], in violation of Articles
8(2)(e)(vi) and 25(3)(d) of the Rome Statute:

Count 15

(Attacks against the Civilian population in Bindisi town and surrounding areas constituting a
War Crime)
(Paragraphs 29 to 37, 61 to 190 and 200 to 216, inclusive)

On or about 15 August 2003, Ahmad HARUN and Ali KUSHAYB, as part ot a group of
persons acting with a common purpose, contributed to the commission of a war crime which
in fact occurred. namcly the intentional directing of attacks against civilians from the primar-
ily Fur population of Bindisi town and surrounding areas in the Bundis Administrative Unit of
Wadi Salih Locality in West Darfur, while those civilians were taking no direct part in hostili-
ties, including residents [NAMES OF VICTIMS REDACTED]. in violation of Articles
8(2)(e)(i) and 25(3)(d) of the Rome Statute:

Count 16

(Attacks against the Civilian population in Bindisi town and surrounding areas constituting a
War Crime)
(Paragraphs 29 to 37. 61 to 190 and 200 to 216. inclusive)

On or about 15 August 2003, Ali KUSHAYB committed. jointly with others. a war crime
which in fact occurred. namely the intentional directing of attacks against civilians from the
primarily Fur population of Bindisi town and surrounding areas in the Bundis Administrative
Unit of Wadi Salih Locality in West Darfur. while thosc civilians were taking no direct part in
hostilities, including residents [INAMES OF VICTIMS REDACTED]. in violation of Articles
8(2)(e)(i) and 25(3)(a) of the Rome Statute:

Count 17

(Inhumane acts in Bindisi town constituting a Crime against Humanity)
(Paragraphs 29 to 37. 61 to 190 and 200 to 216. inclusive)

On or about 15 August 2003, Ahmad HARUN and Ali KUSHAYRB, as part of a group of

persons acting with a common purpose, contributed to the commission of a crime against hu-
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manity which in fact occurred. namely the inflicting of great suftering, serious injury to body
or to mental or physical health by means of an inhumane act upon civilians from the primarily
Fur population of Bindisi town and surrounding areas in the Bundis Administrative Unit of
Wadi Salih Locality in West Darfur. including the inhumane act of shooting [NAME OF
VICTIM REDACTED]. resulting in serious injury, in violation of Articles 7(1)(k) and
25(3)(d) of the Rome Statute;

Count 18

(Pillaging in Bindisi town and surrounding areas constituting a War Crime)
(Paragraphs 29 to 37, 61 to 190 and 200 to 216. inclusive)

On or about 15 August 2003, Ahmad HARUN and Ali KUSHAYB, as part of a group of
persons acting with a common purpose, contributed to the commission of a war crime which
in fact occurred, namely the pillaging of property belonging to the primarily Fur population of
Bindisi town and surrounding areas in the Bundis Administrative Unit of Wadi Salih Locality
in West Darfur. including the pillaging of household property. in violation of Articles

8(2)(e)(v) and 25(3)(d) of the Rome Statute;

Count 19

(Destruction of property in Bindisi town and surrounding arcas constituting a War Crime)
(Paragraphs 29 to 37. 61 to 190 and 200 to 216, inclusive)

On or about 15 August 2003, Ahmad HARUN and Ali KUSHAYB, as part of a group of
persons acting with a common purpose, contributed to the commission of a war crime which
in fact occurred, namely the destruction of property belonging to the primarily Fur population
of Bindisi town and surrounding areas in the Bundis Administrative Unit of Wadi Salih Lo-
cality in West Darfur, including the burning of food storages, the mosque and dwellings in the

area. in violation of Articles 8(2)(e)(xi1) and 25(3)(d) of the Rome Statute;

Count 20

(Forcible transfer from Bindisi town and surrounding arcas constituting a Crime against Hu-
manity)
(Paragraphs 29 to 37, 61 to 190 and 200 to 216, inclusivc)

On and about 15 August 2003, Ahmad HARUN and Ali KUSHAYB. as part of a group of

persons acting with a common purpose, contributed to the commission of a crime against hu-
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manity which in fact occurred. namely the forcible transfer of approximately 34.000 primarily
I'ur civilians from Bindisi town and surrounding areas in the Wadi Salih Locality in West
Darfur to Mukjar town and other locations in the Wadi Salih Locality in West Darfur, result-
ing in the desertion of the town, in violation of Articles 7(1)(d) and 25(3)(d) of the Rome

Statute;

The Attack on Mukjar town and surrounding areas

Count 21

(Persecution in Mukjar town and surrounding areas constituting a Crime against Humanity)
(Paragraphs 29 to 37, 61 to 190 and 217 to 235, inclusive)

Between August 2003 and March 2004, Ahmad HARUN and Ali KUSHAYB, as part of a
group of persons acting with a common purpose. contributed to the commission of a crime
against humanity which in fact occurred. namely the persecution of the primarily Fur popula-
tion of Mukjar town and surrounding arcas in the Mukjar Locality in West Darfur by acts of
murder. attacking the civilian population, imprisonment or severe deprivation of liberty, tor-
ture, pillaging and destruction of property in violation of Articles 7(1)(h) and 25(3)(d) of the

Rome Statute:

Count 22
(Murder of men in Mukjar town and surrounding areas constituting a Crime against Human-
ity)
(Paragraphs 29 to 37, 61 to 190 and 217 to 235, inclusive)
Between September 2003 and October 2003. Ahmad HARUN and Ali KUSHAYB, as part
of a group of persons acting with a common purposc. contributed to thc commission of a
crime against humanity which in fact occurred. namely the murder of at least 20 men from the
primarily Fur population of Mukjar town and surrounding areas, near Bedingair Brook to the
north east of Mukjar town in the Mukjar Locality in West Darfur. in violation ot Articles

7(1)(a) and 25(3)(d) of the Rome Statute;

Count 23

(Murder of men in Mukjar town and surrounding arcas constituting a War Crimc)
(Paragraphs 29 to 37. 61 to 190 and 217 to 235. inclusive)
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Between September 2003 and October 2003. Ahmad HARUN and Ali KUSHAYB. as part
of a group of persons acting with a common purpose, contributed to the commission of a war
crime which in fact occurred, namely the murder of at least 20 men from the primarily Fur
population of Mukjar town and surrounding areas whilc those men were taking no active part
in hostilities, near Bedingair Brook to the north east of Mukjar town in the Mukjar Locality in

West Dartfur, in violation of Articles 8(2)(c)(i) and 25(3)(d) of the Rome Statute;

Count 24
(Murder of men in Mukjar town and surrounding areas constituting a Crime against Human-
ity)
(Paragraphs 29 to 37. 61 to 190 and 217 to 235, inclusive)
In or around December 2003. Ahmad HARUN and Ali KUSHAYB, as part of a group of
persons acting with a common purpose. contributed to the commission of a crime against hu-
manity which in fact occurred, namely the murder of at least 21 men from the primarily Fur
population of Mukjar town and surrounding areas. near Bedingair Brook to the north east of
Mukjar town in the Mukjar Locality in West Darfur, in violation of Articles 7(1)(a) and

25(3)(d) of the Rome Statute:

Count 25
(Murder of men in Mukjar town and surrounding areas constituting a Crime against Human-
ity)
(Paragraphs 29 10 37. 61 to 190 and 217 to 235, inclusive)
In or around December 2003. Ali KUSHAYB committed. jointly with others, a crime against
humanity which in fact occurred. namely the murder of at least 21 men from the primarily Fur
population of Mukjar town and surrounding areas. near Bedingair Brook to the north east of
Mukjar town in the Mukjar Locality in West Darfur. by transporting them under armed guard
to their place of execution, among other things, in violation of Articles 7(1)(a) and 25(3)(a) of

the Rome Statute;

Count 26

(Murder of men in Mukjar town and surrounding areas constituting a War Crime)
(Paragraphs 29 to 37. 61 to 190 and 217 to 233, inclusive)
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In or around December 2003. Ahmad HARUN and Ali KUSHAYB, as part of a group of
persons acting with a common purpose, contributed to the commission of a war crime which
in fact occurred, namely the murder of at least 21 men from the primarily Fur population of
Mukjar town and surrounding areas while those men were taking no active part in hostilities,
near Bedingair Brook to the north east of Mukjar town in the Mukjar Locality in West Darfur,

in violation of Articles 8(2)(c)(i) and 25(3)(d) of the Rome Statute;

Count 27

(Murder of men in Mukjar town and surrounding areas constituting a War Crime)
(Paragraphs 29 to 37. 61 to 190 and 217 to 235, inclusive)

In or around December 2003, Ali KUSHAYB committed. jointly with others, a war crime
which in fact occurred, namely the murder of at least 21 men from the primarily Fur popula-
tion of Mukjar town and surrounding areas while those men were taking no active part in hos-
tilities. near Bedingair Brook to the north east of Mukjar town in the Mukjar Locality in West
Darfur, by transporting them under armed guard to their place of execution. among other

things. in violation of Articles 8(2)(c)(i) and 25(3)(a) of the Rome Statute;

Count 28
(Murder of men in Mukjar town and surrounding areas constituting a Crime against Human-
ity)
(Paragraphs 29 to 37. 61 to 190 and 217 to 235. inclusive)

In or around March 2004. Ahmad HARUN and Ali KUSHAYB. as part of a group of per-
sons acting with a common purpose, contributed to the commission of a crime against human-
ity which in fact occurred, namely the murder of at least 32 men from the primarily Fur popu-
lation of Mukjar town and surrounding arcas, near Sinnang outside of Mukjar town in the
Mukjar Locality in West Darfur, including [INAME OF VICTIM REDACTED], in violation
of Articles 7(1)(a) and 25(3)(d) of the Rome Statute;

Count 29
(Murder of men in Mukjar town and surrounding areas constituting a Crime against ITuman-
ity)
(Paragraphs 29 (0 37. 61 to 190 and 217 to 235. inclusive)
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In or around March 2004. Ali KUSHAYB committed, jointly with others, a crime against
humanity which in fact occurred. namely the murder of at least 32 from the primarily Fur
population of Mukjar town and surrounding areas. near Sinnang outsidc of Mukjar town in
the Mukjar Locality in West Darfur, including [NAME OF VICTIM REDACTED], by trans-
porting them under armed guard to their place ot execution, among other things, in violation

of Articles 7(1)(a) and 25(3)(a) of the Rome Statutc;

Count 30

(Murder of men in Mukjar town and surrounding areas constituting a War Crime)
(Paragraphs 29 to 37, 61 to 190 and 217 to 235, inclusive)

In or around March 2004, Ahmad HARUN and Ali KUSHAYRB, as part of a group of per-
sons acting with a common purpose, contributed to the commission of a war crime which in
fact occurred, namely the murder of at least 32 men from the primarily Fur population of
Mukjar town and surrounding areas while those men were taking no active part in hostilitics,
near Sinnang outside of Mukjar town in the Mukjar Locality in West Darfur. including
INAME OF VICTIM REDACTED)]. in violation of Articles 8(2)(c)(i) and 25(3)(d) of the

Rome Statute:

Count 31

(Murder of men in Mukjar town and sutrounding areas constituting a War Crime)
(Paragraphs 29 to 37, 61 to 190 and 217 to 235. inclusive)

In or around March 2004. Ali KUSHAYB committed, jointly with others. a war crime which
in fact occurred, namely the murder of at least 32 men from the primarily Fur population of
Mukjar town and surrounding areas while those men were taking no active part in hostilities,
near Sinnang outside ot Mukjar town in the Mukjar Locality in West Dartur, including
[NAME OF VICTIM REDACTED)]. by transporting them under armed guard to their place of
execution. among other things. in violation of Articles 8(2)(c)(i) and 25(3)(a) of the Rome

Statute;

Count 32

(Attacks against the civilian population in Mukjar town and surrounding arcas constituting a
War Crime)
(Paragraphs 29 to 37, 61 to 190 and 217 to 235. inclusive)
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Between August 2003 and March 2004, Ahmad HARUN and Ali KUSHAYB, as part of a
group of persons acting with a common purpose, contributed to the commission of a war
crime which in fact occurred. namely the intentional directing of attacks against civilians from
the primarily Fur population of Mukjar town and surrounding areas in the Mukjar Locality in
West Darfur and against civilians taking no direct part in hostilities. including [INAMES OF
VICTIMS REDACTED], in violation of Articles 8(2)(e)(i) and 25(3)(d) of the Rome Statute;

Count 33

(Attacks against the civilian population in Mukjar town and surrounding areas constituting a
War Crime)
(Paragraphs 29 to 37, 61 to 190 and 217 to 235, inclusive)

Between August 2003 and March 2004. Ali KUSHAYB committed. jointly with others. a war
crime which in fact occurred, namely the intentional directing of attacks against civilians from
the primarily Fur population of Mukjar town and surrounding areas in the Mukjar Locality in
West Darfur and against civilians taking no direct part in hostilitics. including [NAMES OF
VICTIMS REDACTED]. in violation of Articles 8(2)(e)(i) and 25(3)(a) of the Rome Statute;

Count 34

(Imprisonment or Severe Deprivation ot Liberty in Mukjar town and surrounding areas con-
stituting a Crime against Humanity)
(Paragraphs 29 to 37, 61 to 190 and 217 to 235. inclusive)

Beginning in or about August 2003, Ahmad HARUN and Ali KUSHAYB, as part of a group
of persons acting with a common purpose. contributed to the commission of a crime against
humanity which in fact occurred, namely the imprisonment or severe deprivation of physical
liberty ot at least 400 civilians from the primarily Fur population of Mukjar town and sur-
rounding areas in the Mukjar Locality in West Darfur, including [NAME OF VICTIM
REDACTED]. in violation of Articles 7(1)(e) and 25(3)(d) of the Rome Statute;

Count 35

(Torture in Mukjar town and surrounding areas constituting a Crime against I [lumanity)
(Paragraphs 29 to 37. 61 to 190 and 217 to 235, inclusive)

Beginning in or about August 2003. Ahmad HARUN and Ali KUSHAYB. as part of a group

of persons acting with a common purpose, contributed to the commission of a crime against
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humanity which in fact occurred. namely the torture of at least 60 civilians from the primarily
Fur population of Mukjar town and surrounding areas in the Mukjar Locality in West Darfur,
including the torture of [NAME OF VICTIM REDACTED]|, by tying, suspcnsion by his

arms, beating and starvation. in violation of Article 7(1)(f) and 25(3)(d) of the Rome Statute;

Count 36

(Pillaging in Mukjar town and surrounding areas constituting a War Crime)
(Paragraphs 29 to 37, 61 to 190 and 217 to 235, inclusive)

Between August 2003 and March 2004. Ahmad HARUN and Ali KUSHAYB, as part of a
group of persons acting with a common purpose. contributed to the commission of a war
crime which in fact occurred. namely the pillaging of property belonging to the primarily Fur
population of Mukjar town and surrounding areas in the Mukjar Locality in West Darfur, in-
cluding the pillaging of shops, houses and livestock, in violation of Articles 8(2)(e)(v) and

25(3)(d) of the Rome Statute;

Count 37

(Pillaging in Mukjar town and surrounding arcas constituting a War Crime)
(Paragraphs 29 to 35, 61 10 190 and 217 to 235, inclusive)

Between on or about 3 August 2003 and 10 August 2003. Ahmad HARUN induced the
commission of a war crime which in tact occurred. namely the pillaging of property belonging
to the primarily Fur population of Mukjar town and surrounding areas in the Mukjar Locality
in West Darfur, including the pillaging of shops. houses and livestock. in violation of Articles

8(2)(e)(v)and 25(3)(b) of the Rome Statute:

Count 38

(Destruction of property in Mukjar town and surrounding areas constituting a War Crime)
(Paragraphs 29 to 37. 61 to 190 and 217 to 235, inclusivc)

Between August 2003 and March 2004. Ahmad HARUN and Ali KUSHAYB, as part of a
group of persons acting with a common purpose. contributed to the commission of a war
crime which in fact occurred. namely the destruction of property belonging to the primarily
Fur population of Mukjar town and surrounding arcas in the Mukjar Locality in West Darfur,
including the burning of dwellings and the destruction ot crops and farms. in violation of Ar-

ticles 8(2)(¢)(xii) and 25(3)(d) of the Rome Statute:
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The Attack on Arawala town and surrounding areas

Count 39

(Persecution in Arawala town and surrounding areas constituting a Crime against Humanity)
(Paragraphs 29 to 37. 61 to 190 and 236 to 250, inclusive)

[n or around December 2003. Ahmad HARUN and Ali KUSHAYB, as part of a group of
persons acting with a common purpose, contributed to the commission of a crime against hu-
manity which in fact occurred namely. the persecution of the primarily Fur population of
Arawala town and surrounding areas in the Wadi Salih Locality in West Darfur, by acts of
murder, rape, attacking the civilian population. outrages upon personal dignity, inhumane
acts. pillaging. destruction of property and forcible transfer of the population. in violation of

Articles 7(1)(h) and 25(3)(d) of the Rome Statute;

Count 40

(Murder of civilians in Arawala town and surrounding arcas constituting a Crime against
Humanity)
(Paragraphs 29 to 37. 61 to 190 and 236 to 250, inclusive)

In or around December 2003. Ahmad HARUN and Ali KUSHAYB, as part of a group of
persons acting with a common purpose. contributed to the commission of a crime against hu-
manity which in fact occurred namely. the murder of at least 26 civilians from the primarily
Fur population of Arawala town and surrounding areas in the Wadi Salih Locality in West
Darfur, including [NAMES OF VICTIMS REDACTED], in violation of Articles 7(1)(a) and
25(3)(d) of the Rome Statute;

Count 41

(Murder of civilians in Arawala town and surrounding areas constituting a War Crime)
(Paragraphs 29 to 37, 61 to 190 and 236 to 250, inclusive)

In or around December 2003. Ahmad HARUN and Ali KUSHAYB. as part of a group of
persons acting with a common purpose. contributed to the commission of a war crime which
in fact occurrcd namely. the murder of at least 26 civilians from the primarily Fur population

of Arawala town and surrounding areas. while those civilians were taking no active part in
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hostilities, in the Wadi Salih Locality in West Darfur. including [INAMES OF VICTIMS
REDACTED], in violation of Articles 8(2)(c)(1) and 25(3)(d) of the Rome Statute;

Count 42

(Rape in Arawala town and surrounding areas constituting a Crime against Humanity)
(Paragraphs 29 to 37. 61 to 190 and 236 to 250, inclusive)

[n or around December 2003. Ahmad HARUN and Ali KUSHAYB, as part of a group of
persons acting with a common purpose, contributed to the commission of a crime against hu-
manity which in fact occurred namely, the rape of at least 10 women and girls from the pri-
marily Fur population of Arawala town and surrounding areas in the Wadi Salih Locality in
West Darfur. including [NAMES OF VICTIMS REDACTED], in violation of Articles
7(1)g) and 25(3)(d) of the Rome Statute;

Count 43

(Rape in Arawala town and surrounding areas constituting a War Crime)
(Paragraphs 29 to 37, 61 to 190 and 236 to 250, inclusive)

In or around December 2003, Ahmad HARUN and Ali KUSHAYRB, as part of a group of
persons acting with a common purpose. contributed to the commission of a war crime which
in fact occurred, namely the rape of at least 10 women and girls from the primarily Fur popu-
lation ot Arawala town and surrounding arcas in the Wadi Salih Locality in West Darlur, in-
cluding [INAMES OF VICTIMS REDACTED], in violation of Articles 8(2)e)(vi) and
25(3)(d) of the Rome Statute;

Count 44

(Attacks against the civilian population in Arawala town and surrounding areas constituting a
War Crime)
(Paragraphs 29 to 37, 61 to 190 and 236 to 250, inclusivc)

In or around Dccember 2003, Ahmad HARUN and Ali KUSHAYB. as part of a group of
persons acting with a common purpose, contributed to the commission of a war crime which
in fact occurred. namely the intentional dirccting of attacks against civilians from the primar-
ily Fur population of Arawala town and surrounding areas in the Wadi Salih Locality in West
Darfur and against civilians taking no direct part in hostilities. including [NAMES OF

VICTIMS REDACTED]. in violation of Articles 8(2)(c)(i) and 25(3)(d) of the Rome Statute;
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Count 45

(Attacks against the civilian population in Arawala town and surrounding areas constituting a
War Crime)
(Paragraphs 29 to 37, 61 to 190 and 236 to 250, inclusive)

In or around December 2003, Ali KUSHAYB committed, jointly with others, a war crime
which in fact occurred. namely the intentional directing of attacks against civilians from the
primarily [ur population of Arawala town and surrounding areas in the Wadi Salih Locality in
West Darfur and against civilians taking no direct part in hostilities, including [NAMES OF
VICTIMS REDACTED]. in violation of Articles 8(2)(e)(i) and 25(3)(a) of the Rome Statute;

Count 46

(Outrage upon personal dignity in Arawala town and surrounding areas constituting a War
Crime)
(Paragraphs 29 to 37. 61 to 190 and 236 to 250. inclusive)

In or around December 2003. Ahmad HARUN and Ali KUSHAYB, as part of a group of
persons acting with a common purpose, contributed to the commission of a war crime which
in fact occurred. namely the violation of the dignity of at least 10 women and girls from the
primarily Fur population of Arawala town and surrounding areas in the Wadi Salih Locality in
West  Darfur, including the humiliation and degradation of [NAME OF VICTIM
REDACTED]. [CONTEXT OF CRIME REDACTED]. during which time she was repeatedly

raped, in violation of Articles 8(2)(c)(ii) and 25(3)(d) ot the Rome Statute;

Count 47

(Outrage upon personal dignity in Arawala town and surrounding areas constituting a War
Crime)
(Paragraphs 29 to 37. 61 to 190 and 236 to 250, inclusive)

In or around December 2003. Ali KUSHAYB committed, jointly with others, a war crime
which in fact occurred. namely the violation of the dignity of at least 10 women and girls
from the primarily Fur population of Arawala town and surrounding areas in the Wadi Salih
Locality in West Darfur, including the humiliation and degradation of [NAML OF VICTIM
REDACTED]. [CONTEXT OF CRIMLE REDACTED] by Ali KUSHAYB and then repeat-

edly raped by others, in violation of Articles 8(2)(c)(ii) and 25(3)(a) of the Rome Statute:
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Count 48

(Inhumane acts in Arawala constituting a Crime against Humanity)
(Paragraphs 29 to 37, 61 to 190 and 236 to 250, inclusive)

In or around December 2003, Ahmad HARUN and Ali KUSHAYB, as part of a group of
persons acting with a common purpose. contributed to the commission of a crime against hu-
manity which in fact occurred, namely inflicting great suffering, or serious injury to body or
to mental or physical health by means of an inhumane act upon civilians from the primarily
Fur population of Arawala town and surrounding areas in the Wadi Salih Locality in West
Dartur, including the inhumane act of shooting and stabbing [NAME OF VICTIM
REDACTED], [CONTEXT OF CRIME REDACTED], resulting in serious injury, in viola-
tion of Articles 7(1)(k) and 25(3)(d) of the Rome Statute;

Count 49

(Pillaging in Arawala town and surrounding arcas constituting a War Crime)
(Paragraphs 29 to 37. 61 to 190 and 236 to 250, inclusive)

In or around December 2003, Ahmad HARUN and Ali KUSHAYB. as part ot a group of
persons acting with a common purpose. contributed to the commission of a war crime which
in fact occurred, namely the pillaging of property belonging to the primarily Fur population of
Arawala town and surrounding areas in the Wadi Salih Locality in West Dartfur. including the
pillaging of stores. houses and livestock. in violation of Articles 8(2)(¢)(v) and 25(3)(d) of the

Rome Statute:;

Count 50

(Destruction of property in Arawala town and surrounding areas constituting a War Crime)
(Paragraphs 29 to 37, 61 to 190 and 236 to 250, inclusive)

In or around December 2003, Ahmad HARUN and Ali KUSHAYB, as part of a group of
persons acting with a common purpose, contributed to the commission of a war crime which
in fact occurred. namely the destruction of property belonging to the primarily Fur population
of Arawala town and surrounding areas in the Wadi Salih Locality in West Darfur. including
the destruction of most of Arawala town. in violation of Articles 8(2)(e)(xii) and 25(3)(d) of

the Rome Statute;
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Count 51

(Forcible transfer from Arawala town and surrounding areas constituting a Crime against
Humanity)
(Paragraphs 29 to 37. 61 to 190 and 236 to 250, inclusive)

In or around December 2003, Ahmad HARUN and Ali KUSHAYRB, as part of a group of
persons acting with a common purpose. contributed to the commission of a crime against hu-
manity which in fact occurred. namely the forcible transfer ot approximately 7,000 primarily
Fur civilians from Arawala town and surrounding areas in the Wadi Salih Locality in West
Darfur to the towns of Deleig, Garsila and other locations in the Wadi Salih Locality in West
Dartur, resulting in the desertion of the town, in violation of Articles 7(1)(d) and 25(3)(d) of

the Rome Statute.

I11. Referral of the Darfur Situation and Commencement of the Investiga-

tion

A. The Security Council Referral

1. On 31 March 2005. the United Nations Security Council. acting under Chapter VII of the
Charter of the United Nations (“UN"). adopted Resolution 1593. Resolution 1593 referred the
situation in the Dartur region of the Sudan to the Prosecutor of the International Criminal
Court ("Court™ or ~ICC™). thus conferring upon this Court jurisdiction over crimes committed
in the Darfur region since 1 July 2002.

2. By letter dated 4 April 2005, and in accordance with regulation 45 of the Regulations of
the Court. the Prosecutor notitied the President of the Court of Resolution 1593. By a decision
of 21 April 2005, the Presidency of the Court assigned the situation in Darfur to Pre-Trial

Chamber I.

B. The Commencement of the Investigation

3. Prior to the initiation of the investigation. the Prosecutor carried out extensive fact-finding
in rclation to national proceedings or investigations concerning alleged crimes in Darfur. The
ICC is a court of last resort. and may initiate cases only where: (i) there has not been any na-
tional investigation or prosecution of the case; or (ii) there is, or has been, such an investiga-
tion or prosecution, but the State is unwilling or unable genuinely to carry out the investiga-

tion or prosecution. In this instance. the Government of the Sudan had stated that it would in-
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vestigate and prosecute those responsible for alleged crimes in Darfur and had established
procedures to undertake this task.

4. On | June 2005, pursuant to Article 53(1) of the Rome Statute, the Prosecutor decided to
initiate an investigation of crimes allegedly committed in Darfur and potentially within the
jurisdiction of this Court. The Prosecutor determined to commence an investigation under Ar-
ticle 53 because there was a reasonable basis to believe that crimes within the jurisdiction of
the Court had been committed. Also, and without making any judgment on the Sudanese
criminal justice system as a whole, the Prosecution had dctermined that there were no national
proceedings underway which were focused on the most serious crimes or upon those bearing
the greatest responsibility. Finally, the Prosecution had considered that there were no substan-
tial reasons to believe that an investigation would not be in the interests of justice, and had
concluded that there were substantial reasons to believe that an investigation would serve the
interests of victims.

5. An updated assessment of whether the case proposed by this application is currently being
investigated or prosecuted by the Sudancse Government — i.e.. an admissibility assessment —
is included in Section VI below.

6. By letter dated 1 June 2005, the Prosecutor communicated to the President of the Court
his decision to commence an investigation. On 6 June 2005, the commencement of the inves-

tigation was publicly announced.

IV. Legal Framework

A. The Summary of Evidence and Other Information Provided in This Application

7. Consistent with the requirements of Article 58(2)(d) of the Rome Statute. the Office of the
Prosecutor furnishes in this application “a summary of the evidence™ and “other information”
sufficicnt to establish “reasonable grounds to believe™ that Ahmad HARUN and Ali
KUSHAYB have committed crimes within the jurisdiction of the Court.

8. For the purposes of this application the Prosecution relies primarily on the following cate-
gories of evidence or other information™: (1) statements taken by the Prosccution from victims
and other eyewitnesses to rebel attacks and attacks by Armed Forces and Militia/Janjaweed in
the Darfur region; (2) statements taken by the Prosecution from individuals who possess

knowledge of the activities ot the ofticials and representatives of the Sudanese Government

* Information available publicly will hereafter be cited as ~Public Source™.
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and of the Militia/Janjaweed, in conducting the counterinsurgency campaign in Dartur: (3)
documents and other information provided by the Sudanese Government upon request of the
Prosecution; (5) the Report of the UN International Commission of Inquiry (“UNCOI™) and
other materials provided by the UNCOI:® (6) the Report of the Sudanese National Commis-
sion of Inquiry (“NCOI™) and other materials provided by the NCOI;” and (7) [TEXT
REDACTED].

i. The UN International Commission of Inquiry on Darfur

9. On 18 September 2004, the UN Security Council. by Resolution 1564. established the
UNCOI and directed that body: “to investigate reports of violations of international humani-
tarian law and human rights law in Darfur by all parties’™ “to determine also whether or not
acts of genocide have occurred™: and “to identify the perpetrators of such violations™. The
purpose of the inquiry, as the UN Security Council expressed it, was to “‘ensur[e] that those
responsible are held accountable™. The UNCOI reported to the Secretary General of the UN
on 25 January 2005.

10. The UNCOI found. inter alia. that from February 2003 to mid-January 2005 grave human
rights breaches were committed by all parties to the conflict and that in Darfur:

e Armed Forces and Militia/Janjaweed under their control attacked civilians and de-
stroyed and burned down civilian villages. and that rebel forces did thé same but
on a much smaller scale:®

e Unlawtful killing of civilians by both Armed Forces and Militia/Janjaweed took
place. and that the killings were widespread and systematic:’

e Armed Forces and Militia/Janjaweed committed rape and other forms of sexual
violence in a widespread and systematic manner;"

e Armed Forces and Militia/Janjaweed committed torture and inflicted inhumane
and degrading trcatment as an integral and consistent part of attacks against civil-
ians;"

e Armed Forces and Militia/Janjaweed forcibly displaced the civilian population in a

widespread and systematic manner:'

® Hereafter cited as "UNCOI Material™.
7 Hereatter cited as “NCOI Material™.

Y UNCOI Material, DAI

018-0010 at 0162, para. 633.

1" UNCOI Material, DAR-OTP-00[8-0010 at 0162. para. 634.
' UNCOI Material. DAR-OTP-0018-0010 at 0162, para. 633.

'* UNCOI Material. DAR-Q'1 P-0018-0010 at 0162, para. 636.
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e Militia/Jlanjaweed abducted women and the Government security apparatus ar-
rested and detained persons in violation of international human rights law. again as
part of widespread and systematic attacks against civilians; and"

e Victims of the attacks by Armed Forces and Militia/Janjawced belonged mainly to
the Fur, Zaghawa and Masalit tribes. and that the discriminatory nature of the at-

tacks might constitute persecution.”

ii. The National Commission of Inquiry
11. On 8 May 2004, the President of the Sudan established a Commission of Inquiry into alle-
gations of human rights violations committed by armed groups in the states of Darfur. The
NCOI reported to the President of the Sudan in January 2005, and its report was made avail-
able to the Prosecution by the Sudanese Government on 29 May 2005.
12. The NCOI found, inter alia, that from 2003 to 2004 grave human rights breaches had
been committed by all parties to the conflict and that:
e In each of the states of Darfur. the crime against humanity of murder had been
committed by all partics to the contlict:"”
e In all three Darfur states. the war crime of wilful killing had been committed by all
parties to the contlict:'®
e Many allegations concerning incidents of murder had been attributed to the Mili-
tia/Janjaweed either acting alone or together with the Armed Forces:"”
e Members of a tribe called the FFur had been forcibly displaced in a part of South
Dartur;"
e A large number of villages had been completely or partially burnt during armed
clashes in the Al Geneina. Kass and Wadi Salih localities of the state of West Dar-

fur.”

iii. The Prosecution’s Investigation
13. The Prosecution has thoroughly evaluated the conclusions of the UNCOI and the NCOI,

and the matcrials underlying the findings of those commissions. For example. on 5 April

¥ UNCOI Material, DAR-QTP-0018-0010 at 0162, para. 637.
" UNCOI Material, DAR-QTP-0018-0019 at 0162, para. 638.
" [FOOTNOTE REDACTED].
“ [FOOTNOTE REDACTED].
" [FOOTNOTE REDACTED].
" [FOOTNOTE REDACTED].
" [FOOTNOTE REDACTED].
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2005. the Prosecution received more than 2,500 items, including documentation, vidco foot-
age and interview transcripts which had been gathered by the UNCOI, together with a sealed
envelope containing the conclusions reached by that commission as to persons potentially
bearing criminal responsibility for the crimes in Darfur.

14. As this application makes clear, the Prosecution has benefited greatly from the informa-
tion furnished by the UNCOI and the NCOI, as well as other organisations and cntities with
knowledge regarding potential crimes. The Prosecution nonetheless has an obligation to con-
duct an independent investigation which, inter alia, seeks and considers evidence which
might either corroborate or impugn information collected by other entities. The Prosecution
labours under duties imposed by the Rome Statutc to conduct an independent investigation,®
which includes an examination of incriminating and exculpatory information® and which
yiclds evidence capable of satistying the relevant criminal burden of proof.” Accordingly.
since the investigation started. in June 2005, the Prosecution has collected statements and evi-
dence, in conformity with the procedural requirements of this Court, during 70 missions con-
ducted in 17 countries.

15. The Prosecution also conducted five missions to the Sudan, after requesting cooperation
from the Sudanese Government. During these missions, the Prosecution, with the agreement
of the Sudanese Government. obtained information and accounts from senior otficials of the
Government of the Sudan in respect of: (1) events relating to the ongoing contlict in Darfur
since July 2002: and (2) national proccedings being conducted in the Sudan regarding crimes

allegedly committed in Darfur.

B. Protection of Victims and Witnesses

16. Article 68(1) obliges thc Prosecution to take appropriate measures to protect the safety.
physical and psychological well-being. dignity and privacy of victims and witnesses, particu-
larly during the investigation and prosecution of crimes. To uphold its duties under Article
68(1) the Prosecution determined not to go to Darfur to seek statements from victims. Victims
of alleged crimes commiitted in the Darfur region were interviewed in other countries because

of the ongoing insecurity in Darfur.

M See Article 42(1).

! See Article 54(1).

= The burden of proof to be satisfied. at this early stage. is that of “reasonuble grounds to believe ™ that the per-
sons sunmmonsed committed the crimes alleged (Article 58(7)). This standard is lower than that required for the
contirmation of charges “substuntial grounds to helieve ™. see Article 61(5), and for conviction “hevond rea-
sonable doubt . see Article 66 (3).
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17. Victim and witness protection considerations also apply to this application. The legal re-
gime of the ICC presumes the public nature of court proceedings and documents.” but also
authorises the Prosecutor and the Court to take measures, including the withholding of infor-
mation, to protect victims and witnesses from grave endangerment.*

18. On that basis, the public version ot this document has been filed with redactions deemed
necessary to protect the security of a victim or witness. The Prosecution has filed, under seal,
a version from which nothing has been redacted, for the Chamber’s review.

19. In fulfillment of its statutory responsibilities, the OTP has continuously monitored the sc-
curity of victims and witnesses and implemented protective measures. Protective measures
can rarely serve as a full guarantee if concerted or bad faith efforts are undertaken to threaten
victims and witnesses. Taking into account resources, available information and operational
constraints, the Victims and Witnesses Unit (“VWU™) of the Court, in coordination with the
OTP. has taken appropriate measures to provide protection to witnesses. They will continue to

monitor and assess the risk to witnesses.

V. Summary of Evidence and Other Information

A. Introduction — the Armed Conflict in Darfur

20. From about August 2002, and thus at all times relevant to the Counts above. the Govern-
ment of the Sudan has been engaged in a military campaign conducted in the Darfur region of
the Sudan against rcbel armed forces including the Sudanese Liberation Movement/Army
("SLM/A™) and the Justice and Equality Movement (“JEM™).# Both rebel groups mainly re-

cruit from the Fur, Zaghawa and Masalit tribes.™

= Article 64(7), 67(1). Situation in Democratic Republic of Congo, Decision to Unseal and Reclassify Certain
Documents in the Record of the Case Against Mr. Thomas Lubanga Dyilo, 20 March 2006. at p. 3; Situation in
Democratic Republic of Congo. Decision to Unseal and Reclassify Certain Additional Documents in the Re-
cord of the Case Against Mr. Thomas Lubanga Dyilo. 22 March 2006, p. 4.

2+ Article 68(1) & (5): Rules 85-88 of the Rules of Procedure and Evidence (this can include, inter alia. a witness
giving evidence in camera, a witness’s name or identifying information being expunged from the record, or a
‘witness receiving a pseudonym for the purpose of giving evidence before the court).

** Peace Agreement Between the Government of the Republic of Sudan and the Sudancse Liberation Army. 3-4
September 2003. DAR-OTP-0116-0433); N'djamena Humanitarian Ceasetire Agreement on the Conflict in
Dartur. 8 April 2004. DAR-OTP-00-43-0045; Protocol on the Establishment of Humanitarian Assistance in

* UNCOI Material. DAR-O TP-0018-0010 at 0030-004 1. paras. 127-137; Public Source, DAR-OIP-0120-0678

at 0753-0783: Public Source, DAR-OT1P-0120-0263 at 0320-0321; Public Source, DAR-QTP-0120-0380 at
0384-0385.
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21. The SLM/A was cstablished in or about March of 2003. The SLM/A has declared that its
aim is to create a united democratic Sudan on the basis of equality. complete restructuring of
power, cultural and political pluralism, and prosperity for all Sudanese.”” The original SLM/A
eventually split into two factions under two leaders - Minni Manawi and Abd-al-Wahid re-
spectively.™ Those forces under Abd-al-Wahid were mostly active in the Jebel Marra area of
West Darfur.”

22. The JEM was established in or about August 2001 as a political movement under the
Chairmanship of Dr. Khalil [brahim. It later established a military wing. The aims of the JEM,
as disseminated by the JEM., are to fight for political change in Darfur and against marginali-
sation.™ _

23. On the side of the Sudanese Government, the combatants in the ongoing conflict include
the Armed Forces, and the PDF which is a reservist force created by the Popular Defence
Force Act of 1989. The Sudanese Police (“Police™) has also contributed manpower, as has its
reservist force — the Popular Police IForce ("PPI™). The Central Reserve Force has also par-
ticipated in the ongoing conflict.

24. As is well known — and indeed readily acknowledged by ofticials of the Sudanese Gov-
ernment — the Sudanese Government has also relied on militia drawn predominantly from cer-
tain tribes to fight the rebel insurgency.™ A widely reported characteristic of the armed con-
flict in Darfur is that the great majority of civilian deaths in the region have been caused dur-
ing attacks upon towns and villages in Darfur carried out by the Militia/Janjaweed, attacking
either singly or together with the Armed Forces.™ The vast majority of attacks carried out by
the Armed Forces and/or Militia/Janjaweed in Dartur were directed at areas inhabited mainly
by the Fur, Zaghawa and Masalit.” Officials of the Sudanese Government. however, com-
monly have denied responsibility for any atrocities committed by the Militia/Janjaweed.**

25. The region in which the war has been waged is the Darfur region. which is comprised of

the three Sudanese states at the western border of the Sudan: North Darfur, West Darfur and

** Public Source. DAR-QTP-0120-0678 at 0772-0775: Public Source. DAR-O I'P-0120-0380 at 0385 and 0392.

** Public Source. DAR-O I'P-0120-0678 at 0773.

* public Source. DAR-(TP-0120-0258: UNCOI Material. DAR-OTP-0018-0010 at 0042, paras. 133-137.

' Public Source. DAR-OTP-0116-0934: [FOOTNOTE PARTIALLY REDACTED].

*2 Public Source, DAR-QYTP-0080-0019; UNCOI Material, DAR-O I'P-0018-0010 at 0064-0069, 0079 and 0161,
paras. 225-249. 279 and 626: Public Source. DAR-O1P-0115-0673; Public Source, DAR-OTP-0080-0402 at
0409; Public Source, DAR-O 1 P-0003-0099: Public Source, DAR-QO I'P-0020-0067: Public Source. DAR-0) {'P-

_0020-0016: [FOOTNOTE PARTIALLY REDACTED].

_para. 193; Public Source, DAR-QTP-0107-1151 at 1158-1159. See additionally. infra. footnote 217.
“ public Source, DAR-OIP-01135-0767: Public Source. DAR-OTP-0107-1106 at 1135 [FOOTNOTE
PARTIALLY REDACTED].
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South Darfur (see Annex 2). Arab and African tribes have lived in Darfur for hundreds of
years.” The people of Darfur are predominantly Muslim by faith.*

26. The attacks which are the subject of this application - upon Kodoom. Bindisi, Mukjar and
Arawala - occurred during a period in which the Armed Forces and Militia/Janjaweed were
extremely active in Darfur. Statistics maintained by the Prosecution, and based on evidence
and information collected in the course of the investigation, show that the vast majority of
killings which were carried out by the Armed Forces or Militia/Janjaweed since the beginning
of the rebellion and counterinsurgency. in 2002. occurred during the year beginning in April
2003 and ending in April 2004 (see Annex 3). The attacks at Kodoom. Bindisi. Mukjar and
Arawala occurred within that yecar. between August 2003 and December 2003. These attacks
targeted towns and villages in which the residents were predominantly Fur. As is detailed be-
low in Section V.E.iv, in these attacks alone approximately 1000 civilians were direct victims
of joint attacks by the Armed Forces and Militia/Janjaweed. The attackers committed crimes
including murder. rape, torture, persecution and forced displacement.

27. The humanitarian consequences of the war in Darfur are well documented. Many at-
tempts have been made to quantify the number of deaths attributable either directly or indi-
rectly to the war in Dartur. The conclusions are that many tens or even hundreds of thousands
of civilians have died — either from direct violence or as a result of disease. starvation and the
conditions of life imposed by the attacks.” Rape is reported in open sources as a common
weapon of the conflict.™

28. The mass movement of displaced persons. including across the Sudan-Chad border. has
had consequences for the region. Public sources agree that, at a minimum, hundreds of vil-
Iageé have been destroyed during the conflict.™ The UN estimates that over 2.000.000 people
have been displaced within Darfur.” and the United Nations High Commissioner for Refugees
has reported that the number of refugees in Chad rose from approximately 65.000"" in Sep-

tember 2003 to 230,000 in January 2007.*

3% public Source, DAR-OTP-0090-0224 at 0237: [FOOTNOTE PARTIALLY REDACTED].
* public Source, DAR-OTP-0120-0678 at 0697: Public Source, DAR-OTP-0090-0231 at 0254,

0129.
** Public Source DAR-Q I'P-0002-0128: Public Source. DAR-OTP-0005-0108; Public Source. DAR-QTP-0120-

_0004; Public Source, DAR-Q'TP-0107-1455: Public Source, DAR-OTP-0119-0352.
* Public Source, DAR-O'P-0025-0088 at 0092, para. 25; UNCOI Material. DAR-OTP-0018-0010 at 0084,

*' Public Source. DAR-OFP-0119-0549,
2 Public Source. DAR-OTP-0119-0356.
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B. The Persons Against Whom Summonses to Appear are Sought

29. The mobilisation and use of the Militia/Janjaweed to carry out operations in Darfur is a
central feature ol the conflict and a focus of this application. After his appointment to the
“Darfur Security desk™. Ahmad HARUN monitored the efforts to recruit Militia/Janjaweed
in Darfur. and authorised the provision of funds and arms to those Militia. as a means of en-
suring their cffectiveness. At all times relevant to this application, Ali KUSHAYB was a
tribal lcader who, funded and encouraged by HARUN, subsequently led Militia/Janjaweed in
attacking the civilian populations of towns and villages in West Dartur, including thosec iden-

tified in the Counts above.

i. Ahmad HARUN"

30. From in or about April 2003 until in or about September 2005, Ahmad HARUN served
as Minister of State for the Interior of the Government of the Sudan."

31. Since the rebellion in Darfur was an internal security threat. the Ministry of the Interior
was responsible for responding to the rebellion, together with the Ministry ot Defence and the
National Security apparatus. By mid-2003. and in circumstances described further below,
HARUN had been tasked to manage the “Darfur Security desk™ or “*Darfur Security file™.* At
around the same time, the Minister of the Interior was introducing his deputy HARUN in
Khartoum as the person responsible for “the desk of Darfur™.*

32. During his interview with the UNCOL in January 2005. HARUN described that his re-
sponsibility was “to work with all the other bodies of the state, to have a good supervision of
all apparatus in Darfur (within the competence of the Ministry of the Interior)™."

33. HARUN's own Ministry, the Ministry of the Interior, had direct authority over the Po-
lice® and its rescrvist force. the PPF.* The Police contributed tens of thousands of its forces
in support of the effort to eliminate the rebellion in Darfur.™ HARUN had scrved, just prior to
becoming Minister of State for the Interior of the Government of the Sudan, as the director of

the PPF at the national level.”

** Known alternative spellings for Muhammad Ahmad HARUN's surname include: HAROON and HHAROUN.
" [FOOTNOTE REDACTED].

* [FOOTNOTE REDACTED].

" [FOOTNOTE REDACTED].

7 [FOOTNOTE REDACTED].

* [FOOTNOTE REDACTED].

" [FOOTNOTE REDACTED].

* Public Source. DAR-QTP-0121-0023; Public Source, DAR-QTP-0121-0015: [FOOTNOTE PARTIALLY

REDACTED].
T IFOOTNOTE REDAC T'ED].
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34. As the individual in charge of the Darfur Security desk, HARUN's authority extended to
coordinating the efforts of the Police, Armed Forces, National Security Service and the Mili-
tia/Janjaweed. particularly in the area of mobilising., funding and arming Militia/Janjaweed™
using the following means:

e His oversight of the activities of the State and Locality “Security Committees™ in
Darfur. The composition of these Committecs and how they reported to HARUN
is explained in Section V.C.iii.c;

e Ilis management of, and participation in, the recruitment, funding and arming of
Militia/Janjaweed;

e His personal contacts with representatives from all bodics of the Sudanese Gov-
ernment involved in the counterinsurgency. including Army and Police represcenta-
tives. officers of the Sudanese intelligence agencies. state and local Government
leaders, and Militia/Janjaweed leaders.

Each of these means is explored more fully in the remainder of this application.

35. HARUN was born in or about 1964 and is a member of a tribe called the Bargou.™ He is
from the State of North Kordofan in Sudan.™ He is a graduate of Cairo University and was
trained as a judge.™ After 1990 HARUN was appointed into the Sudanese National Intelli-

R

gence and Security Service where he remained an active officer until in or about 2005.™ In or
about 1995 he was appointed the Chief of Staft of the Governor of the state of North Kordo-
fan.”” As is described below. HARUN gained experience in Kordofan in mobilising local
tribes. and integrating them into the PDF. as a means of countering an internal insurgency. te
is a member of the ruling National Congress Party.™ Since 2006, HARUN has served as Min-

ister of State for Humanitarian Affairs in the present Sudancse Government.™

ii. Ali Muhammad Ali ABD-AL-RAHMAN a.k.a. Ali KUSHAYB"
36. At the time he volunteered himself and his tribesmen to fight with the Armed Forces in

Darfur, Ali KUSHAYB was an “Aqid al Ogada™ (meaning “colonel of colonels™) in Wadi

= [FOOTNOTE REDACTED].

* [FOOTNOTE REDACTED].

"' [FOOTNOTE REDACTED)].

* [FOOTNOTE REDACTED].

* [FOOTNOTE REDACTED].

* [FOOTNOTE REDACTED].

* [FOOTNOTE REDACTED].

* Public Source. DAR-OTP-0113-0670 at 0671.

“ Known alternative spellings for thc name of Ali Muhammad Ali a.k.a. Ali KUSHAYB include: KOSHIB.

KOSHEB, KOSHIP, KOSHEIB and KUSHAYB.
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Salih Locality, in the state of West Darfur.®’ By virtue of this tribal position, he was one of the
most senior leaders in the tribal hierarchy in Wadi Salih Locality.” Ilis authority covered the
areas north of Garsila and Deleig towns and in the south, the areas surrounding Mukjar town;
his authority also extended to the Chadian border in the west and Shattaya in Kass Locality,
South Darfur, in the east®® (see Annex 4). From in or about August 2003, KUSHAYB com-
manded thousands of Militia/Janjaweed.™

37. KUSHAYB is about 50 years old.” His father is from the Taisha tribe, while his mother is
from a tribe from southern Sudan.” By August 2003, at or about the time he allegedly com-
mitted the crimes specified in this application, KUSHAYB had formally been appointed to a
position in the Armed Forces and was introducing himself to other Government military offi-

67

cers as a member of the PDF."” As a tribal leader and member of the PDF. he was known as

an “Emir of Mujahideen™ or a “leader of religious fighters™.”®

C. The Counterinsurgency Campaign Conducted by the Sudanese Government

i. The Strategy of the Counterinsurgency Campaign

38. Since the JEM and the SLM/A sought political change by military force, the Sudanese
government was thus confronted by an insurgency in Darfur in 2003.

39. Historically. one strategy adopted in countering insurgency is the integrating of all gov-
crnment agencies under the unified control of a politically appointed security or police official
who directs the counterinsurgency campaign through civil-military executive committees. Ci-
vilian primacy is the key aspect of these committees, because the military alone cannot inte-
grate the structures nccessary to thwart the internal threat. The counterinsurgency thus is a
civil-military police action.””

40. In Darfur, the Sudanese Government countered the crisis caused by the rebel groups by
utilising this unified strategy: at the national. state and local levels. security committees were

used to coordinate the actions of the Armed Forces. the Police, the Sudanese Intelligence and

Security Service and the Militia/Janjaweed. At the national. state, and local levels, representa-

' [FOOTNOTE REDACTED].
“> [FOOTNOTE REDACTED].
** [FOOTNOTE REDACTED].
* [FOOTNOTE REDACTED].
** [FOOTNOTE REDACTED].
5 [FOOTNOTE REDACTED].
7 [FOOTNOTE REDACTED].
“ [FOOTNOTE REDACTED].
* |[FOOTNOTE REDACTED].
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tives from each of these bodies sat on common committees to receive information regarding
the rebellion and to plan and implement the Government’s response.

41. HARUN s authority in the counterinsurgency campaign derived. in part, from the circum-
stance that the Security Committees of the three Darfur states as well as the Sccurity Commit-
tees of the localities within those states, reported to him. To understand his role, however, and
HARUN's qualifications to manage the “Darfur Security desk™, it is first necessary to under-

stand the larger context of the counterinsurgency campaign.

ii. The Phases of Government Qperations

42. The phascs of the counterinsurgency campaign were outlined by witnesses and in a docu-
ment which was submitted to the Prosecution by Sudanese officials in April 2006 and titled
“Armed Forces Memorandum™.”™

43. While characterised slightly difterently by witnesses and in documents, the phases of the
conflict usually are described to begin and end at major turning points in the campaign against
rebel forces, including the signing of pcace agreements or decisions by the President of the
Sudan. Annex 3 depicts the beginning and end points of the phases of the conflict up to Janu-

ary 2005.

a. First Phase of Government Operations

44, ‘This phase was characterised by the attempt of the Sudanese Government to control the
rebellion by using the Armed Forces, while engaging in negotiations with the rebels. In or
about August 2002. officials of the Sudanese Government tried to curb rebel activity, which
had begun to emerge tor the most part in the Jebel Marra locality of West Darfur. through
negotiations.”' At about the same time, the Armed Forces mounted an ultimately unsuccessful
operation against the rebel forces in the Ein Siro Mountains of North Darfur.”” In September
2002, following the failure of an attempt by the Government to negotiate with the Fur tribe,
the rebel groups organised under the name of the Darfur Liberation Army (DLA).” This

group. which later became the SLM/A, conducted a series of attacks in the Jebel Marra Local-

74

ity.

™ Memorandum titled Unofficial version of thc Armed Forces Memorandum concerning the International
Criminal Court's Inquiries. 30 April 2006, DAR-OTP-0116-0721.

7' [FOOTNOTE REDACTED].

" |FOOTNOTE REDACTED].

" |FOOTNOTE REDACTED)].

" IFOOTNOTE REDACTED].
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45. Between September 2002 and March 2003. both sides in the conflict attempted a series of
unsuccessful initiatives to solve the rebellion peacefully.” In March 2003. the President of the
Sudan announced in Al Fashir, the capital of North Darfur, that the Government would use
military force.” and instructed the Armed Forces to quell the rebellion in two weeks.”

46. Reliance on negotiations and efforts of the Armed Forces effectively ended on 25 April
2003. On that date, rebel forces attacked the Government airport at Al Fashir, North Darfur,
destroying several aircraft. killing a number of military personnel, and kidnapping the Suda-
nese Air Force commander.” HARUN later described the losses to the Government in this
attack as unprecedented.* The Sudanese Government halted negotiations with the Fur and
Zaghawa representatives and launched a full-scale military operation against the rcbel

groups. "

b. Second Phase of Government Operations

47. In the second phase. the Government greatly increased military operations in North and
West Dartur. It also embarked on a new strategy of recruiting Militia/Janjaweed. numbering
ultimately in the tens of thousands.*> HARUN described in his NCOI interview that the attack
at Al Fashir airport motivated the Government “to gather in all its resources in the form of a
general call-up™ of the Militia/Janjaweed.*

48. On or about 20 May 2003. a military operation was launched to liberate the area north of
Kutum town in North Darfur and secure the border with Chad.* Two military operations were
carried out in the area known as Dar Zaghawa. or the homeland of thec Zaghawa tribe. in July
and August 2003. These operations were known as Disa 1 and Disa 2.%

49. In West Darfur, the rebels attacked a number of Government targets in July and August
2003 in the Wadi Salih Locality (see para. 184).% After these attacks. the rebels retreated to
their base in the Sindu Hills, which lies in West Darfur near its border with South Darfur (see

Annex 5). Following this retreat in or about August 2003. the Armed Forces and the Mili-

" [FOOTNOTE REDACTED].
"™ [FOOTNOTE REDACTED].
7 [FOOTNOTE REDACTED].
® [FOOTNOTE REDACTED].
” [FOOTNOTE REDACTED].
* [FOOTNOTE REDACTED].
¥ [FOOTNOTE REDACTED].
“ [FOOTNOTE REDACTED].
* [FOOTNOTE REDACTED].
* [FOOTNOTE REDACTED)].
** [FOOTNOTE REDACTED)].
5 [FOOTNOTE REDACTED].
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tia/Janjaweed, under KUSHAYB, commenced the attacks in Kodoom, Bindisi and Mukjar
refercnced in the Counts above and in paras. 182-235.

50. By August 2003 the Armed Forces believed that they had almost fulfilled their mission in
Darfur.”” The signing of a peacc agreement with the main rebel forces — in Abeche, Chad on 3

September 2003 — marked the end of the second phase of the contlict.*®

c. Third Phase of Government Operations

51. From September 2003 to December 2003, the intensity of rebel attacks and counter-
attacks by thc Armed Forces increased. After the signing of the Abeche peace agreement.
SLM/A rebel forces quickly resumed attacks on military garrisons of the Armed Forces in
Darfur.” Around October 2003. rebels attacked the garrison in Kulbus, West Darfur™ and on
2 December 2003, they attacked the military garrison in Abu Qamra near Tina in North Dar-
fur, killing a number of soldiers and stealing military equipment.” The Armed Forces decided
to launch new operations to regain control of these and other locations.”

52. By Deccmber 2003, operations of thc Armed Forces were again undertaken in the Wadi
Salih Locality.” In or about December 2003, the Armed Forces and Militia/Janjaweed at-
tacked the town of Arawala in West Darfur, as referenced in the Counts above and in paras.
236-250.

53. Military operations escalated afier negotiations with rebel forces failed in mid-December
2003.™ On or about 14 January 2004. the Armed Forces established tive brigade-size units
(i.e., over 10,000 troops) in the Western Area Command which encompasses the three Dartur

20

states.” These units began operations in West and North Darfur.” The brigade that operated in
the localities of Wadi Salih. Zallingi, Mukjar”” and parts of Jebel Marra Locality” was the 96™

Brigade.

¥ IFOOTNOTE REDACTED]).

% Peace Agreement between the Government of the Republic of Sudan and the Sudanese Liberation Army. 3
September 2003, DAR-OTP-0116-0433; [FOOTNOTE PARTIALLY REDACTED].

¥ |[FOOTNOTE REDACTED].

* [FOOTNOTE REDACTED].

"' ITFOOTNOTE REDACTED].

**[FOOTNOTE REDACTED].

" [FOOTNOTE REDACTED].

" [FOOTNOTE REDACTED].

" [FOOTNOTE REDACTED].

" Memorandum titled Unofficial version of the Armed Forces Memorandum concerning the International
Criminal Court's Inquiries, 30 April 2006, DAR-O1P-0116-0721 at 0726.

[FOOTNOTE REDACTED].

*[FOOTNOTE REDACTED].
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54. By on or about 31 January 2004, the Armed Forces were in control of the area north of
Kutum, North Darfur, and had blocked all major border crossings to Chad.” The Government
halted military operations on 31 January 2004, and a week later, the President of the Sudan

100

announced that all major military operations were complete,' marking the end of the third

phase.

d. Fourth Phase of Government Operations

55. The Armed Forces conducted a series of limited operations in the period between the
ceasing of operations on 31 January 2004 and the signing ol a ceasefire agreement in
N'djamena in Chad with rebel groups on 8 April 2004.""

56. In the first months of 2004, rcbel forces began to shift their operations to South Darfur.'™
The rebel base around the Sindu Hills became the site of increased attacks by the Armed
Forces. It was following the flight of the residents of the Sindu Hills to Mukjar town, that
KUSHAYB participated in the executions outside of Mukjar town, as described below in
paras. 228-231.

57. 'The fourth phase of the operations of the Sudanese Government ended with the signing of

the Ceasefire Agreement on 8 April 2004 in N'Djamena with the rebel movements.

e. Fifth Phase of Government Operations

58. The fifth phase of the contflict opened with continued rebel attacks, despite the signing of
the N'Djamena agreement.'” Rebel forces attacked the town of Kulbus on 4 October 2004
and seized the area around the town of Abu Qamra on 25 December 2004,

59. The State authorities in Darfur continued to combine forces from the Armed Forces and

the Police and security services to counter the rebellion.'”

f. Sixth Phase of Government Operations
60. The continued rebel activity led to another major Government initiative in South Darfur at

the end of 2004." In December 2004, the Armed Forces General Headquarters in Khartoum

” [FOOTNOTE REDACTED].

" TFOOTNOTE REDACTED].

' TFOOTNOTE REDACTED].

"> Memorandum titled Unofficial version of the Armed Forces Memorandum concerning the International
Criminal Court's Inquirics, 30 April 2006, DAR-OTP-0116-0721 at 0726.

"> Memorandum titled Unofficial version of the Armed Forces Memorandum concerning the International
Criminal Court's Inquiries. 30 April 2006, DAR-QTP-0116-0721 at 0726.

"™ Memorandum titled Unofficial version of the Armed Forces Memorandum concerning the International
Criminal Court's Inquiries, 30 April 2006, DAR-OTP-0116-0721 at 0726.

" [FOOTNOTE REDACTED].
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issucd an instruction to carry out partial detensive operations to counter a resumed rebel
threat."” Subsequent to this order, the Armed Forces deployed a brigade-size unit to South
Darfur to clear the road from Nyala to Khartoum. The commander of this brigade was acting
under direct instructions from Khartoum.'® The brigade reached thc rcbel base of Muhajiriya

at the castern border of South Darfur in January 2005 (see Annex 5).

ili. The Recruitment, Funding and Arming of Militia/Janjaweed

a. HARUN’s Responsibility for Recruiting Militia/Janjaweed

61. The phases above demonstrate that HARUN was given responsibility for the “Darfur Se-
curity desk™ at a critical turning point in the Darfur conflict. The rebel attack at Al Fashir air-
port in April 2003, was followed by re-appointments at high levels of the Armed Forces and
Government. For example. in May 2003, General Ismat Abd-al-Rahman Zayn-al-Abidin, then
Deputy Dircctor of Military Operations in Khartoum, was appointed the commander of the
Western Arca Command for Darfur."” The Governor of North Darfur, Ibrahim Sulciman, was
also replaced after the Al Fashir attack, in approximately June 2003."° reportedly due in part
to his candid report on the attack''' and his preference for negotiating with the rebels.'"” It was
during these re-appointments that HARUN came to be appointed as Minister of State for the
[nterior.'"

62. HARUN had prior expertise in recruiting Militia/Janjaweed to staft and support the coun-
terinsurgency effort. The Darfur conflict confronted the Sudancse Government with a critical
problem which was an insufficient and inadequately-motivated defence force.

63. The Sudanese Government found it necessary to recruit Militia/Janjaweed. cspecially fol-
lowing the deteat at Al Fashir airport. in part simply because it did not have enough soldiers
to fight the counterinsurgency. HARUN declared during his interview with the UNCOI the
necessity of the reservist forces — the PDF and PPF — and acknowledged the “recruitment™ of

“tribal leaders™ as a mcans of “reinforce[ing] human resources™'" He stated: “practically

" Memorandum titled Unofficial version of the Armed Forces Memorandum concerning the International
Criminal Court's [nquiries, 30 April 2006, DAR-OI'P-0116-072] at 0726.
"7 Memorandum titled Unofficial version of the Armed Forces Memorandum concerning the International
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" [FOOTNOTE REDACTED].
"*[FOOTNOTE REDACTED].
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M IFOOTNOTE REDACTED].
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spcaking the GoS [i.e., Government of the Sudan] can never have sufticient number of sol-
diers™.'"*

64. Moreover. it was necessary to recruit Militia/Janjaweed since the Government could not
rely on the loyalty of the regular army, because the great majority of the soldiers in the Armed
Forces had been recruited from African tribes in Darfur. As late as mid-2003, for example,
there were incidents in which non-commissioned officers of the regular army shot their own
officers during attacks in Darfur.'"® The Sudanese Army also found that soldiers would give
up or run away during attacks mounted against villages in Darfur.'"” Reportedly. at a military
reception in Darfur a sergeant in the audience warned the Chief of Staff of the Armed Forces:
“don’t expect the west to fight against the west™."* [TEXT REDACTED].'”

65. HARUN had gained experience in recruiting Militia/Janjawced to serve in counterinsur-
gency efforts in the mid to late 1990s, when he was the Chief of Staff of the Governor of the
state of North Kordotan,'” and also as director or minister of peace in Kordofan."' At that
time, the Sudanese Government had been fighting armed rebel forces in the south of Sudan,
and had adopted a policy of recruiting local tribes. the Murahileen, to tight in that counterin-
surgency.'*> As early as 1993 the UN Special Rapporteur for Human Rights had publicly re-
ported widespread human rights abuses of the local civilian population by the Murahileen.'*
While working in Kordofan after 1995, HARUN had been responsible for the mobilisation of
the Murahileen and for the planning and supply of military operations against rebel targets in
Kordofan.'

66. As is described below. after becoming the manager of the “Darfur Security desk™.
HARUN possessed all necessary means of coordinating those activities of the Armed Forces,
the Police. the security services. and the Militia/Janjawced most central to the success of the
counterinsurgency — the recruitment, funding, and arming of Militia/Janjaweed. He personally
participated in each of these activities. often while travelling in Darfur in the company of

members of the Armed Forces'™ or security officials,'* and/or federal and state representa-

"*[FOOTNOTE REDACTED].
" IFOOTNOTE REDACTED].
"7 [FOOTNOTE REDACTED].
" IFOOTNOTE REDACTED].
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tives of the Government.'”” He became known and recognised in the area as the “minister”
responsible for mobilising the Militia/Janjaweed. and arming and funding them.'*®

67. The power that HARUN"s ministry, the Ministry of the Interior, held over the Mili-
tia/Janjaweed was such that, as one witness put it. the Janjaweed in the field were known to
refuse orders given by the military in the field in favour of orders from civilian officials in-

cluding the Minister of the Interior.'?’

In July 2003, at a public meeting in Al Geneina, the
capital of West Darfur, HARUN had described his role to a crowd of hundreds. including
federal officials from Khartoum, officers of the Armed Forces and Police, state and local
members of Government. and Militia/Janjaweed leaders.' [TEXT REDACTED] HARUN
stated that in his appointment to the Darfur security desk. he had been given all the power and

authority to kill or forgive whoever in Darfur for the sake of peace and security."'

b. The Government Forces and the Militia/Janjaweed

68. HARUN's responsibility to coordinate the efforts of the different “bodies of the State™,
especially insofar as those efforts related to the recruitment and support of Militia/Janjaweed.
necessarily included coordination and planning among the bodies who furnished, trained and
equipped troops for the counterinsurgency: the Armed Forces and its reservist force. the PDF;
the Police Force and its reservist force, the PPF; the Central Reserve Force and the Mili-
tia/Janjaweed. Critical to understanding the role of the Militia/Janjaweed in Darfur is knowl-
cdge of the relationship between the Militia/Janjaweed and the Armed Forces and Police. This
is because the Militia/Janjaweed were often integrated into the rescrvist forces of the Armed
Forces and the Police.

69. The active component of the Armed Forces consists of the Land Forces, the Air Forces.
the Naval Forces and the Air Defence Forces.'™ In Darfur, Sudanese infantry participated in
the counterinsurgency. and the Air Force also carried out aerial attacks by fixed-wing aircraft

and by helicopter.'"

"’ [FOOTNOTE REDACTED)].
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"> The People’s Armed Forces Act of 1986, Article 10(2). DAR-OIP-0118-0075 at 0084,
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70. The Popular Detence Force is the reserve component of the Armed Forces. The PDF is
generally described as a citizen force which is provided with military training and mobilised
on the demand of the army.'*

135

71. The Police are under the operational control of the Ministry of the Interior.""” During the

time period relevant to this application, in Darfur each state had a chief of police who reported
to HARUN and served as a member of the State Security Committee.'*

72. The Popular Police Force (“PPF”" or “Shurta Shabia™)."”’ is a reserve force of local citizens
raised to augment the regular Police."®

73. As acknowledged by the Sudanese Government'® and documented in minutes of the State
Sccurity Committees'". both reserve forces — the PDF and the PPF — committed forces to the
counterinsurgency campaign in Darfur.'"!

74. The Central Reserve Force (“Shurta Al Etihiati Al Markazi™) was a rcserve force origi-
nally created to assist the regular Police in countering riots,'** combating tribal conflicts and
pursuing armed robbery gangs. This force. which fell under the responsibility of the Federal
Minister of Interior," also participated in the counterinsurgency campaign in Darfur."

75. In the Darfur contlict, the Sudanese Government “levied™. or requested, the participation
of Militia/Janjaweed groups to fight in the counterinsurgency campaign.'™ As HARUN him-
self described, in his interview by the UNCOI: “[W]hen the state felt the need to reinforce its
human resources. it opened up recruitment and some tribal leaders felt the need to respond™.'*
As described below. Security Committee minutes'” from the Darfur states establish that dur-

ing the rebellion. Militia/Janjaweed — in groups of hundreds and thousands — were routinely

“called up™ in Darfur when needed.
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76. Recruitment of Militia/Janjaweed as supplemental forces had in the past 1) increased the
tactical capabilities of the government and 2) resulted in widespread atrocitics committed by
those recruited.'®

77. As had occurred in prior conflicts. Militia/Janjaweed who volunteered in response to the
recruitment calls were often integrated into the PDF or PPF, in the sense that they came to be
considered PDF or PPF forces, and acted under PDF or PPF command. HARUN himself. in
his UNCOI interview. described the tribes who were recruited as “what we call the PDF™."*
He stated that “those who are mobilised by the PDF follow PDF rules™.'” Finally. HARUN
identified “PDF coordinators™ as those responsible for recruitment of the tribal leaders.
[TEXT REDACTED]."

78. Militia/Janjaweed received training at PDF and PPF training centres. Militia/Janjaweed
were reportedly trained in the towns of Mukjar, Garsila, Al Geneina, Um Dukhun and For
Baranga, under the supervision of the PDF on orders of the government.”” [TEXT
REDACTED].™ [TEXT REDACTED]."*

79. Militia/Janjaweed leaders were at times formally appointed within the PDF structure.
KUSHAYRB is an example, because he obtained a PDF appointment, introduced himself as a
member of the PDF, and was known to wear a PDF uniform."”

80. When mobilised. the Sudanese authorities were responsible for paying and arming the Mi-
litia/Janjaweed."™ Tribal leaders and fighters. upon volunteering, became entitled to claim
salaries. Militia/Janjaweed were observed. for example. collecting salaries from Sudanese
Army headquarters."” Weapons airlifted to the Darfur region were distributed to Mili-
tia/Janjaweed. In Mukjar town. for example. which as described below was under the control
of the Armed Forces and Militia/Janjaweed throughout late 2003, Militia/Janjaweed were ob-
served going to a police station empty-handed and leaving with weapons which had been de-

livered by aircratt on a periodic basis.'® One witness listed the items which the Mili-

Public Source. DAR-OTP-0121-0016; Public Source, DAR-OTP-0121-0141. paras. 48, 32 and 164; Public
Source, DAR-OTP-0123-0010), para. 26: Public Source, DAR-OTP-0121-0125, para. 52.
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tia/Janjaweed typically did not possess until they rcceived them from the Sudanese Govern-
ment: cars, weapons and satellite phones.'”

81. In the field, the merging of the Militia/Janjawced with Armed Forces at times had a visi-
ble consequence. While members of Militia/Janjaweed were often clad in traditional Arab
dress or mixed civilian/military clothing, their leaders often wore the uniforms of the Armed
Forces, the PDF and PPF.'

82. Eyewitnesses to attacks often distinguished Government soldiers from Militia/Janjaweed
by referring to men in uniforms or riding in vehicles as “asakir™ (Arabic for persons in uni-
form). Others, whom they observed wearing civilian clothing or mixed civilian/military cloth-
ing and mounted on horses or camel or on foot, they called the “Janjaweed™, “Fursan”. “Mu-

jahideen™, “Bashmerga” or Arab Militia.

c. The Security Committees

83. A key means by which HARUN managed his responsibility for coordinating the bodies in
Government who were participants in the counterinsurgency campaign was his ability to
monitor the work of the State and Locality Security Committees.

84. The importance of the functions performed by the Statc and Locality Security Committees
— including the vital job of mobilising Militia/Janjaweed — is apparent from the minutes of the
Security Committees of the states of Darfur. [TEXT REDACTED]."'

85. For example, in the period between August 2003 and April 2004, the State Security

Committee of West Darfur ordered reconnaissance'™ missions. created reserve forces.'™

164 165

monitored weapons supplies to rebels.'™ ensured sufficient levels of patrol activities.'” mobi-

17 ordered *“tribal levies™ to ensure the

lised PDF." increased the Police presence in Mukjar.
participation of Militia/Janjaweed,'® ordered Militia/Janjaweed to support the police or rein-

force the PDF."” and created joint forces comprised of army, police and security services.'™
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86. The level of responsibility exercised by the State Security Committees was such that the
minutes establish that those Committees responded to each of the major developments in the
six phases of the counterinsurgency campaign described above. These responses consisted in
part of seeking and implementing the mobilisation of Militia/Janjaweed.

87. Thus, even before the attack at Al Fashir airport, during the first phase of the counterin-
surgency. the West Darfur Security Committee had created a combined reserve force of regu-
lar army. police. intclligence and security units in West Darfur.'”" [n May 2003, during “phase
two”, the West Darfur Security Committee approved the mobilisation of 1.000 PDF fighters

and increased the police presence in Mukjar town to a platoon.'”

On or about 28 August
2003, the State Security Committee determined to draw up security plans and requirements
for West Darfur.'”

88. After rebels attacked Government targets in the Wadi Salih Locality. in mid-2003, the State
Security Committee of West Darfur tasked a local official and a PDF representative with call-
ing out “tribal Levies™ (i.¢. Militia/Janjaweed)." In or about 4 August 2003, the same Security
Committee requested from the Armed Forces General Headquarters in Khartoum authorisation
to deliver a total of 1.000 “tribal levies™ for the Districts of Garsila and Mukjar.'”

89. Similarly, at the beginning of 2004, when rebel forces began shifting operations into South
Darfur. the State Security Committee of South Darfur sent military and police units to the area
of Shataya and Kailek. on the castern slopes of the Sindu Hills."™ On the same day the ofTice of
the Governor of South Darfur issued a directive to the Commissioner of Nyala to increcase mo-
bilisation to control the activities of the rebels.'”’

90. The state-level committces which took these actions — and hundreds of other similar deci-
sions — reported to HARUN. HARUN himself acknowledged, when interviewed by the
UNCOIL. that he received the minutes of the State Security Committees of Darfur and that he
could call on the State Governors and Chiefs of Police in each state for additional oral brief-
ings about security matters in the state."* [TEXT REDACTED]."”

91. Again, the minutes illustrate the above, by showing that the State Security Committees

recognised the need to report to HARUN. The Security Committee of West Darfur in May
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2003 referred ““the matter of troop rations to the State Minister of the Interior™,'* and in No-
vember 2003 noted preparation of “a quick report for the Governor (in Khartoum) on the se-
curity situation in the State so that he may inlorm the Deputy Interior Minister™.'®' As is de-
scribed below. HARUN also attended meetings of the State Security Committees, when he
travelled to Darfur.

92. The composition of the State Security Committees, moreover, ensured that HARUN had
the ability to coordinate the efforts and activities of all of the bodies of the Government en-
gaged in the counterinsurgency, in particular the recruitment, funding and arming of the Mili-
tia/Janjaweed. On each State Security Committee sat a roundtable of officials consisting of
appointees from the various governmental bodies involved in the Darfur campaign. The mem-
bers of the State Security Committee included the Governor of the state (who also reported to
HARUN), the Area Military Leader (a representative of the Armed Forces), the Police Com-
mander of the State, the Director of Internal Security, the Director of the State Legal Director-

ate, and the Commissioners of the state’s localities.'

(Each locality within a state has a senior
Sudanese Government representative — a Commissioner — who reports directly to thc Gover-
nor of the state).

93. Annex 6 depicts the composition of the State and Locality Security Committees, their in-
terrclationship. and the interaction of the State and Locality Security Committees with
HARUN and KUSHAYB.

94. The actions taken by the State Security Committee were binding. All members of the
State Security Committee, with the exception of the Armed Forces representative. were
obliged to implement Committee decisions. The Armed Forces representative could do so af-
ter obtaining permission from his chain of command.”™ The State Security Committee also
acted in accordance with a national sccurity plan disseminated trom Khartoum.'™*

95. Sccurity Committees also existed in each of the localities within the states. and these Lo-

cality Committces reported to the State Security Committees. who in turn reported to

HARUN."™ The Locality Security Committee was headed by the same Commissioner who
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also sat as a member of the State Security Committee."*® The remainder of the Committee, like
that of the State. included representatives of the Sudanese Government. Armed Forces. Police,
and the Intelligence and Security Service."’ Furthermore at the locality level, a representative
of the PDF and PPF sat on the Committee." The PDF representative was responsible for co-
ordinating with tribal leaders. including Aqid al Oqada, the activities of their militia.'®

96. The chain of reporting from the Locality Security Committecs to HARUN was made
more direct in mid-2003. Until that time, the Locality Security Committees reported to Pro-
vincial Security Committees,'” which in turn reported to the State Security Committees."”' Af-
ter the abolition of the province as a unit of government administration in mid-2003, Locality

Security Committees reported to the State Sccurity Committees,'”

HARUN."™

which in turn reported to

97. Section V.D.ii describes the ways in which HARUN, often while travelling in Darfur,
participated in one of the central tasks coordinated by the Security Committees: the recruit-
ment, funding and arming of Militia/Janjaweed. especially in respect of Militia/Janjaweed
serving under KUSHAYB. HARUN thus was simultancously:

e a high official to whom the State and Locality Security Committees reported their
management of the countcrinsurgency eftort, as is described in this section and de-
picted in Annexes 6 and 8: and also

e adircct participant in. and contributor to. the work of those Committees, especially

the work of mobilising the Militia/Janjaweed and cnsuring their effectiveness.

iv. The Coordination and Planning of Attacks Carriced out by the Armed Forces and Mi-

litia/Janjaweed

a. Introduction
98. The repeated recruitment, training and provisioning of the Militia/Janjaweed in Darfur,
begins to demonstrate the planning and forcthought which accompanied the mobilisation of

tribal leaders and their men.

% police Forces Act (1999), Article 18 () and (2). DAR-OIP-0116-0895 at 0907.
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99. The manner in which the Armed Forces and Militia/Janjaweed attacked towns and vil-
lages in Darfur also belies the notion that the Armed Forces lacked knowledge of the intended
actions of the Militia/Janjaweed. The Armed Forces routinely planned and organised. with
Militia/Janjaweed. joint attacks upon civilian communities in Darfur. These attacks, too. re-
quired pre-planning: coordination which would have encompassed the arming and provision-
ing of the participating Armed Forces and Militia/Janjaweed, taking into account the antici-
pated activities and needs of both groups.

100.The evidence gathered also furnishes reasonable grounds to believe that the Armed Forces
and Militia/Janjaweed jointly and routinely attacked civilians living in towns and villages in
Darfur. knowing that those civilians were not participating in the insurgency and thus were
not valid military targets. From the attacks themselves, it is apparent that communities cho-
sen for attack, which were usually towns and villages predominantly composed of members
of the Fur, Zaghawa and Masalit tribes, were targeted irrespective of the presence of rebel in-
surgents in those communities. When carried out. attacks were typically launched against the
town or village. including civilian targets. and did not cease until the town or village. as an

entirety. had been victimised and its population forcibly displaced.

b. Characteristics of the Attacks Carried Out in Darfur

101.1t has been widely reported that between 2003 and 2006. the Armed Forces and/or Mili-
tia/Janjaweed have conducted hundreds of military attacks on towns and villages in Dartur,
resulting in the destruction of hundreds of villages inhabited mainly by Fur, Zaghawa and
Masalit tribes. the murder and rape of thousands of civilians. the forcible transfer of hundreds
of thousands. and numerous other inhumane and criminal acts, including torture. outrages on
personal dignity. inhumane acts. pillaging. destruction of property and unlawtul imprison-
ment.™ [TEXT REDACTED)].

102.First, the evidence gathered by the Prosccution provides reasonable grounds for believing
that the Armed Forces and Militia/Janjaweed routinely carried out attacks in Darfur jointly
and in a coordinated manner. In about half of the attacks described by eyewitnesses inter-
viewed by the Prosecution. the Armed Forces arrived to attack the town or village together
with Militia/Janjawced. These attacks exccuted together by the Armced Forces and Mili-

tia/Janjaweed — and taking place throughout the three states of Darfur — include some of the

" See, ¢.g UNCOI Material. DAR-O1'P-0018-0010 at 0064-0069. 0079 and 0161, paras. 225-249. 279 and 626;
Public Source. DAR-OTP-0113-0673: Public Source. NAR-O1 P-0003-0099; Public Source. DAR-OTP-0)038-
0033; [FOOTNOTE PARTIALLY REDACTED].
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most notorious and devastating attacks of the counterinsurgency, such as upon the towns of
Tawila'™ and Furawiya'” in North Darfur. the towns of Adwa'’ and Labado' in South Dar-
fur, and the towns of Deleig'” and Surra™ in West Darfur. Furthermore. in each of the four
attacks named in the Counts. the Armed Forces and Militia/Janjaweed acted in concert. Mili-
tia/Janjaweed riding on horses and camels began the attack in the company of the Armed
Forces, who were riding in army trucks or Land Cruisers. In the case of Bindisi town, military
aircraft bombed the town on the first day of the attack while the ground forces were also at-
tacking.®' Similarly. while Mukjar town was controlled by Militia/Janjaweed and the PDF,
the Armed Forces dropped bombs on the town™ (see paras. 217-235).
103.ICC eyewitness accounts of numerous other attacks feature similar combinations of Mili-
tia/Janjaweed and land and air elements of the Armed Forces. Witnesses interviewed during
this investigation often described a common scenario: that Militia/Janjaweed and ground ele-
ments of the Armed Forces arrived together to commence the attack, with uniformed men or
“asakir” riding in vehicles while Militia/Janjaweed were mounted on animals. In some in-
stances, helicopters or aircraft dropped bombs on the town or village either before or during
the ground attack.
104.The characteristic elements of attacks as described by many of the above witnesscs corre-
late with the prior reporting of UN agencics. the UNCOI., and national and international
NGOs. insofar as these other sources have reported the following pattern common to the at-
tacks carried out by the Armed Forces and Militia/Janjaweed:

o Aerial bombardment as a precursor to or in support of the ground attack;™*

e C(Coordinated ground attacks by Militia/Janjaweed. commonly described as “Jan-

jawced.” riding camels or horses and Armed Forces in motor vehicles as motorised

infantry:*"

"% public Source. DAR-OQTP-0121-0084: Public Source. DAR-OTP-0121-0078: Public Source, DAR-QTP-
0121-0086.

" UNCOI Material, DAR-QTP-0018-0010 at 0077, para. 272.
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e Attacking forces murder, rape, pillage, loot or destroy livestock, and destroy civil-
ian structures including homes;™”
o Attacking forces murder. rape and harass civilians, even as they attempt to es-

Cape’ll)(»

and also after detaining and confining them;*”
e Attacking forces succeed in destroying all or part of the town or village, forcing

the civilian population to flee.™

¢. The Joint Planning Required to Carry Out the Attacks

105. The frequent joint perpetration of attacks makes apparent that HARUN could not have
failed to appreciate the scope of the attacks. including the intended activities of the Mili-
tia/Janjaweed. The coordinated attacks logically required preparatory efforts on the part of
relevant elements of the Sudanese authorities — such as those made by the State and Locality
Security Committees — to provide the necessary organisation. guidance and logistical support.
In the case of the joint attacks, merely the logistical requirements associated with conducting
the attacks in such an extreme operational environment — arranging the dropping of bombs by
aircraft or helicopter. the delivery of vehicles with adequate weaponry and fuel, or the pay-
ment, arming and provisioning of the recruited Militia/Janjaweed — would have required sig-
nificant advanced planning. after taking into account the anticipated activities and needs of
the Militia/Janjaweed. Witnesses at times saw the coordination between the Armed Forces
and Militia/Janjaweed at work during the attacks themselves. when military aircraft delivered
replenishments of ammunition to groups of Militia/Janjaweed during attacks, or aircraft car-
ried wounded attackers away in the aftermath of the fight.””

106. Other characteristics of the attacks reveal the close coordination and planning between
the Armed Forces and Militia/Janjaweed. For example, Militia/Janjaweed used government
buildings and facilities to detain civilians. When Mukjar town was attacked, KUSHAYB,

who participated in that attack. established his headquarters in a former police station. He

% See. c.g. Public Source. DAR-QTP-0115-0698: UNCOI Material, DAR-O'TP-0018-0010 at 0057, para. 186;
Public Source, DAR-QTP-0003-01835 at 0200.

0105, para. 396.

“* Sce, ¢.g. Public Source, DAR-OTP-0113-0673 at 0691, para. 74: UNCOI Material. DAR-Q I'P-0018-0010 at
0067. para. 242; [FOOTNOTE PARTIALLY REDACTED].
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was also scen using two Land Cruisers — commonly used by the Armed Forces - to transport a
group of about 20 detained men to a placc known as Bedingair, where the men were shot and
killed. [TEXT REDACTED].

107.Victims also identified yet another reason that they became convinced of the complicity of
elements of the security forces in atrocities perpetrated by the Militia/Janjaweed: the failure of
the Armed Forces. the PDF or the Police. even when they were present in bases at the attack
site, to protect or defend civilians from actions of the Militia/Janjaweed.”” It was even the
case that victims learned, when they complained of crimes committed by the Mili-
tia/Janjaweed, that those crimes had been approved by certain ofticials. [TEXT
REDACTED].”"

d. The Targeting of Civilians Irrespective of Any Valid Military Objective

108.Eyewitnesses interviewed by the Prosecution also establish that the Armed Forces and Mi-
litia/Janjaweed commonly attacked the civilian populations of towns and villages irrespective
of the existence of any valid military objective. In the case of most of the attacks described to

212

the Prosecution, the town or village. when attacked, was devoid of any rcbel presence.’”” In
some cases. rebels were reported by the eyewitnesses to have been based near to the town or
village, or to have been present some days before the attack. but only extremely rarely were
Armed Forces and Militia/Janjaweed reported to have engaged rebels who had been staying in
the town or village. Witnesses also described instances in which rebels were known to be
staying at some location outside of the town or village, but attackers {rom the Armed Forces
and Militia/Janjaweed bypassed that location to attack the town or village instead.”"" Wit-
nesses described instances in which rebels detended the town or village after arriving during
the attack commenced by the Armed Forces or Militia/Janjaweed." or the villagers them-
selves attempted an armed defence, after being attacked.””

109.Most tundamentally. the typical plan of an attack carried out by the Armed Forces and
Militia/Janjaweed did not involve the targeting of any military objective; rather the entire

town or village was assaulted at once. The attacks also were usually not halted until the civil-

ian population had becn systematically victimised: through widespread pillaging and looting

- IFOOTNOTE REDACTED].
" [FOOTNOTE REDACTED].
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of residences or marketplaces, mass torture or killings of groups of civilian residents, and dis-
placement of the resident community.

110.The attacks which are the subject of this application demonstrate that in the Wadi Salih
and Mukjar Localities the Armed Forces and Militia/Janjaweed were systematically displac-
ing civilians from area to area. and pursuing and attacking the displaced as they tled. As de-
scribed below in Section V.E.iv and depicted in Annex 7. numerous predominantly Fur vil-
lages scattered in the two localities were attacked in July and early August 2003, and thou-
sands of displaced persons fled to Bindisi and Mukjar. The Armed Forces and Mili-
tia/Janjaweed then attacked Bindisi on or about 15 August 2003. and after displacing addi-
tional civilians to Mukjar, attacked Mukjar on or about 17 August 2003. By the time Mukjar
was attacked, it was swollen with approximatcly 34.000 persons who had been displaced from
arcas as diverse as Bindisi and the Sindu Hills. These attacks indicate a strategy not of target-
ing rebels. but of targeting communities identified with rebels.”'

1t1. The circumstance that the Armed Forces and Militia/Janjaweed clected to attack commu-
nities whose residents were predominantly from the Fur, Zaghawa and Masalit tribes.””” and
usually attacked those communitics in foto. suggests strongly that the attackers were targeting
not rebel forces, but more broadly civilian communities composed of tribes the attackers as-
sociated with the rebels. The next part of this application describes: (1) the direct contribu-
tions of HARUN to the recruitment, funding. arming and incitement of Militia/Janjaweed.
and his knowledge that those contributions would further and promote crimes against civilian
populations committed by the Militia/Janjaweed. among other attackers; and (2) the direct
participation of KUSHAYB, as a Militia/Janjaweed leader. in crimes against civilian popula-

tions.

D. The Personal Responsibility of Ahmad HARUN and Ali KUSHAYB

i. Introduction

112.This scction of the application describes the contributions of Ahmad HARUN and Ali
KUSHAYB to a common plan to pursue a shared and illegal objective of attacking civilian
populations in Darfur.

113.As was described above. in Section V.C.iii.c. HARUN as the appointee to the “Darfur Se-

curity desk™ had the capacity to oversee the Security Committees responsible for coordinating

** [FOOTNOTE REDACTED].
*'7 [FOOTNOTE REDACTED].
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the counterinsurgency in Darfur. Moreover. in frequent trips to Darfur, he exercised his power
as the holder of the “Darfur Security desk™ by participating in one of the key activities within
the scope of Committee work — the recruiting, arming, and funding, of Militia/Janjaweed in
Darfur. Crucially, HARUN recruited Militia/Janjaweed. and provided support to them. with
full knowledge that the means used by these Militia/Janjaweed, acting in concert with the
Armed Forces. would be to attack the predominantly Fur populations of towns and villages, to
persecute these civilian populations, and to engage in other crimes, such as killings. rapes and
the forcible transfer of civilians.

114. The Prosecution refers the Chamber to Annex 8, entitled “Structures and relationships in
the counterinsurgency in Darfur from April 2003 to April 2004™.

115.The description of HARUN's activities in Darfur also reinforces the assertion that the at-
tacks carried out by the Armed Forces and Militia/Janjaweed demanded a level of pre-
planning which could only have been successfully accomplished if the coordinators had full
knowledge of the manner in which the attacks would be carried out. HARUN well knew that
the Militia/Janjaweed he recruited were attacking entire civilian communities and he ex-
pressed. on a number of occasions, his understanding that the Militia/Janjaweed would not
distinguish within these Fur communities between military and civilian objectives. He spoke
publicly. and directly to the Militia/Janjaweed. of his desire that the Militia/Janjaweed attack
the tribes associated with the rebels, rather than rebel combatants.

116. The sections below describe, first. HARUN's contributions to the combined assaults of
the Armed Forces/Militia/Janjaweed. and second. the evidence and information that he well
knew the means and methods used by these forces.

117.KUSHAYB. in his capacity as a Militia/Janjaweed leader. himself led and participated in
the attacks upon Kodoom. Bindisi, Mukjar and Arawala, which form the basis for this appli-
cation (see Section V.E.iv and the above Counts).

118.HARUN. as Minister of State for the Interior. provided funds, weapons and equipment to
the Militia/Janjaweed serving under KUSHAYB. He met with KUSHAYB and provided the
means to KUSHAYB and his Militia/Janjaweed. whom he incited at least once. to commit the

crimes specified in the counts above.

ii. HARUN’s Recruitment, Funding, Arming and Incitement of Militia/Janjaweed
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119.HARUN himself was often physically present in Darfur to carry out his duties. Beginning
in about April 2003, he visited Darfur on a regular basis*™® (see Annex 4). In July and August
2003 he was in Darfur on at least six occasions.”"’

120.Upon first describing HARUN, witnesses typically identified him as the official from
Khartoum responsible for mobilising. funding and/or arming the “Janjaweed™ or “Fursan™.
They reported knowing of HARUN from seeing him in Darfur in the company of groups of
other officials. including: other Government ministers from Khartoum, State Governors, offi-
cers of the Armed Forces (including the Sudanese Air Force), high-ranking members of the
Police, member of the Sudanese security services, PDF Coordinators, and IL.ocality Commis-
sioners. Witnesses also often stated that they saw HARUN meeting with or addressing lcad-
ers of the Militia/Janjaweed. including KUSHAYB.**

121.LHARUN stated in hearings before the NCOI that he spent four months in the operational
areas in Darfur, gaining knowledge of the military operations taking place there.**' He admit-
ted. in his interview with the UNCOI, that in addition to receiving the minutes ot the State
Security Committees. he consulted with others on those Committees about how to respond to
the rebellion in Darfur.”> Minutes of the State Sccurity Committecs in Darfur show that
HARUN attended State Security Committee meetings while in Darfur and was also informed
ol. and consulted about. such diverse matters as: rations for the troops. the deployment of po-

lice vehicles. and recently received security assessments.

a. Recruitment of Militia/Janjaweed
122.HARUN personally and actively recruited Militia/Janjaweed while in the Darfur region.™
To the UNCOIL. he described his “recruitment™ role as follows:
“When the State felt the need to reinforce its human resources. it opened up re-
cruitment and some tribal leaders felt the need to respond. This is what we call the
PDF. These tribal leaders — some men were directly recruited into the armed forces,
others were responsible for protecting the corridors . . . . I addressed the tribes. ex-

plained the situation. asked them for help in recruiting people™.”

“* [FOOTNOTE REDACTED].
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123.[TEXT REDACTED].** For example. he arrived by helicopter, in the town of Mukjar on
the same day as a rebel attack which is likely to have occurred between 3 August 2003 and 10
August 2003 resulting in the killing of a number of Central Reservists.™ At the same time.
Militia/Janjawced under the command of KUSHAYB had begun moving to Mukjar from
Garsila town. HARUN first met privately with KUSHAYB and other Militia/Janjaweed lead-
ers, and then gave a speech to army and police commanders, the governor of West Darfur and
commanders of the Militia/Janjaweed, including KUSHAYB.”” HARUN stated that “since
the children of the Fur had become rebels, all the Fur and what they had. had become booty
for the Mujahidin™."* The Militia/Janjaweed who were present applauded and shouted “God
is Great”. HARUN then promised the sum of 10,000,000 Sudanese Pounds to the Mili-
tia/Janjaweed and also stated that the Government would continue to help them.”* Immedi-
ately upon HARUN"s departure the Militia/Janjaweed looted Mukjar town and its market
|TEXT REDACTED].™

124.During this episode. as related above. a group ot Mukjar residents complained to the Cen-
tral Reservists™ office about the looting by the Militia/Janjaweed. and were told that nothing
could be done because the looters were “acting on the orders of the Minister of State™.*" refer-
ring to HARUN.*

125.Documents created in the office of the Governor of West Darfur show that in November
2003. HARUN ordered the recruitment of Militia/Janjaweed during an inspection and re-
cruitment visit to a camp in the village of Qardud, South Darfur. During the visit, on 18 No-
vember 2003. he announced that there should be preparations to “recruit 300 “knights® for
Khartoum™ and directed the Governor to ensure the completion of the recruitment, as well as
other tasks relating to the counterinsurgency. Less than a week later, the Governor directed
the Commissioners of the localities of Nyala and Kass to execute HARUN's directive.™

126. HARUN also was secn at training camps. once Militia/Janjaweed had successfully been
recruited. On the occasion related above. when he attended a training camp near Nyala during

which a group of 150 Militia/Janjaweed were initiated. HARUN was in the company of other
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Government officials when a Militia/Janjaweed leader assured the group that the Arab tribes

“can wipe out the areas of Fur, Zaghawa and Masalit in a matter of one month™.**

b. Funding of Militia/Janjaweed
127.HARUN also funded Militia/Janjaweed in Darfur. as is demonstrated by the promise he

made to distribute 10 million Sudanese pounds, or more. to the Militia/Janjaweed who at-
tended his speech in Mukjar.””® [TEXT REDACTED].”™ [TEXT REDACTED] because the
airstrip had been cleared to permit humanitarian aid to be delivered.

128.[TEXT REDACTED)] the funds distributed by HARUN, and the manner in which he dis-
tributed them. led them to believe that he funded the Militia/Janjaweed. [TEXT

REDACTED] payments that he had made or promised to Militia/Janjaweed leaders from the
area of Kass in South Darfur, the town of Al Geneina and the area of Zallingi in West Dar-

fur”” HARUN's budget was unlimited and not publicly audited. [TEXT REDACTED]
HARUN's disbursements were for the Militia/Janjaweed.”™ [TEXT REDACTED)] the Mili-

tia/Janjaweed were paid with cash, stated that HARUN travelled with well guarded boxes.™
The weight of the boxes and the attendant security led others to believe they contained
money.*"

129.The salaries paid to the Militia/Janjaweed were also conveyed through people and entities
who reported directly or indirectly to HARUN: the Governors, State Security Committees
and PDF Coordinators. From at least 2003 members of the Militia/Janjaweed in Darfur were
paid. through their tribal leaders, monthly salaries of between 150.000 and 750.000 Sudanese
Pounds or more.”' Umdahs (tribal leaders). who played a signiticant role in mobilising fight-
ers from tribes. also received tunding from the Government. as did Emirs and Oqada.*** Dur-
ing the counterinsurgency campaign, the Governor and the State Security Committees re-
placed the provinces and localities as the entitics responsible for paying the Emirs, Umdahs

and Ogada of the tribes in the Darfur states.”’ PDF Coordinators typically paid fighters in the
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Militia/Janjaweed. adding an amount when the fighter “enlisted™ together with his own
weapon or animal. e.g. horse or camel.”"

130.HARUN also authorised and encouraged Militia/Janjaweed to claim as a form of “salary™
the spoils of their efforts, as is demonstrated by the episode in August 2003 when HARUN
encouraged KUSHAYB, among others, to take the booty of “all the Fur™, and the Mili-
tia/Janjaweed then looted Mukjar town. Looting is rcported by the victims and witnesses in

most of the attacks which are the subject of this application.**

¢. Arming of Militia/Janjaweed

131.HARUN personally committed to deliver, and did deliver. arms to Militia/Janjaweed in
Darfur.

132.As is recounted above, HARUN announced to a crowd at a meeting at Al Geneina. in July
2003. that he held the power to kill or forgive whoever in Darfur, for the sake of peace and

security.™*

Later on the same day. the delegation mct with a group of Militia/Janjaweed in an
area north of the town of Al Geneina. At this gathering the Militia/Janjaweed asked for weap-
ons and HARUN promised to provide them.™

133.[TEXT REDACTED] landings of aircraft in the localities of Kobong and Rehed al
Birdi.”** in South Darfur. and in Garsila. in West Darfur. HARUN [TEXT REDACTED| was
present for these deliveries. which reportedly took place between August and September of
2003 in Kobong and Garsila and once in Rehed al Birdi. in January 2004. [TEXT
REDACTED] Aqid al Oqada of the Militia/Janjaweed in Darfur received their “quotas of
firearms™ from these shipments; once the weapons arrived. the Militia/Janjawced lcaders went

with their men to collect them.*”

134.[TEXT REDACTED].*
135.[TEXT REDACTED].*' [TEXT REDACTED].**
136.[TEXT REDACTED[* [TEXT REDACTED].** [TEXT REDACTED].
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137.[TEXT REDACTED].**

d. Incitement to attack civilians

138.As is demonstrated by the speech that HARUN gave in early August 2003 in Mukjar
town (see paras. 123-124). he also personally incited Militia/Janjaweed to attack the civilians
indiscriminately .

139.The attacks in the Wadi Salih and Mukjar Localities which are the focus of this investiga-
tion can be placed in the context of a series of speeches and pronouncements made by
HARUN in the weeks in July and August 2003 leading to the attacks. [TEXT REDACTED]
heard him addressing Militia/Janjaweed in different fora in those weeks, where HARUN con-
sistently incited attacks upon the civilian populations associated with the rebels, rather than
the rebels themselves.

140.[TEXT REDACTED]* [TEXT REDACTED].**

141.1t was also in or around July 2003 that HARUN had delivered in Al Geneina the speech in
which he stated that he had been given the power to kill or torgive whoever in Darfur for the
sake of peace and security. Other statements made by him in the Al Geneina speech provided
elaboration of the “cleaning™ opcration he advocated in Kass. He announced that they were
ready to Kill % of Darfur in order to allow Y to live.™ Addressing the local residents.,

HARUN instructed them to go to their “sons™ and ask them to surrender. [TEXT

REDACTED].*
142.Finally, HARUN’s speech in Mukjar in early August 2003 immediately sparked the loot-

ing attack on Mukjar.”' The Militia/Janjaweed who had heard this speech commenced a loot-
ing spree as soon as HARUN departed. The next day. KUSHAYB and the Militia/Janjaweed
under his command commenced burning all the towns and villages between Bindisi and Muk-
jar. By 15 August 2003 KUSHAYB and the Militia/Janjaweed under his command had com-
menced the attacks in the areas in or around Kodoom. Bindisi and Mukjar. as described in the

Counts and at paras. 191-235.%-
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iii. HARUN’s Knowledge of the Means Employed by Militia/Janjaweed in Attacking Vil-
lages and Towns Inhabited Primarily by the Fur, Zaghawa and Masalit Tribes

143.As much of the foregoing demonstrates, HARUN well knew, at the time that he was re-
cruiting, funding, arming and encouraging Militia/Janjaweed, that those militias would use
illegal means to fight the counter insurgency. He also well knew that this would include the
persecution of civilians belonging to mainly Fur. Zaghawa and Masalit tribes by, among other
things. the launching of wholesale attacks upon the towns and villages and the commission of
criminal acts such as murder, rape, destruction of property and forcible transfer of the civilian
population,

144.The reasonable grounds to conclude that HARUN shared a common objective with the
Militia/Janjaweed — specifically. of intentionally targeting and persecuting civilians belonging
to mainly Fur, Zaghawa and Masalit tribes through crimes — derives from a number of facts

and circumstances, each of which is described below.

a. HARUN’S Own Statements Establishing Knowledge of the Crimes Committed by the
Militia/Janjaweed

145.HARUN's own public statements and speeches while in Darfur demonstrate that he had
full knowledge that the Militia/Janjaweed were routinely attacking civilian populations and
committing crimes against them. FHe not only knew about. but also encouraged, the further
commission of those crimes. During interviews before the UNCOI and NCOI, HARUN did
not contest that he knew about the crimes being committed in Darfur. Instead, he maintained
that those crimes were justified or excusable.

146. The accounts of HARUN's various speeches in Darfur establish that he well knew the
methods used by the Militia/Janjaweed. His statements to audiences which included Mili-
tia/Janjaweed leaders and troops that they should view “all the Fur™ as their property, or re-
gard the killing of % of Darfur to be justified. were plainly prescriptions to attack the civilian
population. not perpetrators of the rebellion.

147.Moreover, when interviewed before the NCOI. in July 2004, and UNCOI, in January
2005.* HARUN denied the culpability of the Sudanese Government for crimes committed in
Darfur, but not on the basis that he lacked knowledge of the characteristics of the attacks car-
ried out by the Armed Forces. When asked tor an “explanation for the destruction we have

seen. the displacement. [the] looting™, he did not deny knowing the basis for the question. In-
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stead. he explained that thc Armed Forces had faced a “dilemma™, even if, “as a general pol-
icy™. the Sudanese Government did not approve of “attacks against civilians”. The dilemma.
he stated., was that the “rcbels infiltrate the villages™ and thus that the villages “are like water
to fish™. When asked whether he kept any records of “villages destroyed, victims, civilian
casualties™, HARUN responded “there is a war™. He used the word “mistakes™ to respond to
questions about crimes perpetrated against civilians. HARUN acknowledged that the re-
cruited “volunteers™. including the Militia/Janjaweed, were “less disciplined™, although the
attacking forces “would go together, with one objective. under one leadership”.

148. HARUN s denial of responsibility was therefore ultimately based on the view that whole-
sale attack upon the “water” in which the “fish™, or rebels, might be hiding, was a defensible
military strategy. This proposition — that the potential rebel habitats or communities were as
dangerous as the rebels — tellingly differed little from his statements that “all the Fur™. or % of
the population of Darfur. should be regarded as the target of the counterinsurgency campaign.

149.During his appearance before the UNCOL, in January 2005, HARUN minimised the se-
verity of the crimes committed in Darfur. asserting that while “there had been individual in-
stances of criminality™. his “four months within the operational area™ had convinced him that
there had been “no violations of fundamental human rights™. He again acknowledged and jus-
tified the attacking of civilians. repeating the rationale that “rebels sought protection in vil-
lages whose inhabitants were of the same tribe”. According to HARUN. this factor “compli-
cated military operations and made it impossible to prevent civilian casualties™. At the NCOI,
he finally stated that the problem in Darfur was that his Government had “won the military

battle but lost the media one™.

b. Knowledge Drawn from HARUN’s Responsibilities

150.HARUN had first-hand knowledge ot the crimes committed by thc Militia/Janjaweed. He
travelled in Darfur for the express purpose of monitoring the progress of the conflict. His job
was to assess the ctfectiveness of the strategy he advocated in the speeches he claimed to
make on behalf of his Government. The results of the implementation ol this strategy — the
destruction and displacement of the attacked civilian communities, and the forcible transfer of
these populations from location to location — was exactly the matter within HARUN's scru-
tiny. and hardly could have escaped his awareness as he himself travelled from town to town.
151.He obviously received reporting regarding the rebellion and the counterinsurgency, from
the host of officials, Security Committee representatives. local leaders. and local residents

with whom he came into contact. In Khartoum and in Dartur. residents ot Darfur and their
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leaders and representatives confronted HARUN with the crimes and atrocities that had been
committed in their communities. In Darlfur, HARUN was well and clearly warned, by civil-
ians and by the Militia/Janjaweed leaders themselves. that the Militia/Janjaweed were broadly

targeting the tribes associated with the rebels.
152.[TEXT REDACTED)].*”

153.The NCOI heard, [TEXT REDACTED], [TEXT REDACTED] HARUN about crimes the
Militia/Janjaweed had committed in Kutum town in North Darfur in August 2003. [TEXT
REDACTED] that after Kutum. a town of 30.000 inhabitants, had been attacked by rebels,
who targeted government establishments, Militia/Janjaweced had responded by attacking the
town, the market. and the civilians. The attack resulted in residents being killed and robbed,
and 70% of the civilian population displaced to Al Fashir. [TEXT REDACTED] had con-
tacted HARUN, among others, and told him about the incursions by the Militia/Janjaweed in
Kutum and explained that the people of Kutum had nothing to do with the rebellion. [TEXT
REDACTED].*

154 HARUN's speech in Mukjar town in carly August 2003 was made in the midst of other
clear expressions that the Militia/Janjaweed were poised to attack the nearby civilian commu-
nities indiscriminately. Just before his speech, and in his presence, a man named *Abdallah
Turshayn, the Chairman of the Mukjar Security Committee, told the crowd that “he and the
Government would do everything to clear the area of rcbels™.” HARUN then promised to
stand by the Militia/Janjaweed and furnish 10 million Sudanese pounds. adding his statement
that “all the Fur and what they had™ should be considered the booty of the Mujahideen.”® Af-
ter his speech. residents in the audience contfronted him with the implications of his words.
The Shartay (a tribal community leader) spoke out, saying that what HARUN had said was
not appropriate for a Minister to say. Another resident shouted to HARUN that the people
there were innocent and that the Government intended to kill them. HARUN ignored these
remarks.”

155.HARUN’s speech in Al Geneina (sce para. 141) reinforced statements of intention made
by the Militia/Janjawced. On that day, HARUN"s speech was preceded by that of the notori-
ous Militia/Janjaweed leader Musa Hilal.”™ Hilal’s speech was characterised by the witness

who heard it as “very racist™. llilal was enthusiastic about unitying to fight the¢ cnemy and
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characterised the conflict as a ~holy war™. Hilal’s remarks were followed by HARUN's an-
nouncement that the President had handed him the Darfur Security desk and that he had the
power and authority to kill and forgive whoever in Dartur. It was shortly after the meeting in
Al Geneina that HARUN travelled together with Hamid Dawa’i in the helicopter as described
in paras. 135 and 136.

156.Finally. it should be recalled that the planning and coordination responsibilities of
HARUN required him to know the intended scope of thc attacks in Darfur and. in particular,
that the attacks encompassed the purpose of persecuting civilians. The attacks rcquired the
recruitment and gathering of forces in numbers adequate to successfully carry out those at-
tacks; the coordination of the activities of the Armed Forces or PDF, on the one hand, and the
Militia/Janjaweed. on the other; and the provision of weapons, vehicles and bases of opera-
tion. HARUN could not have carried out his responsibilities without knowing that the attack-
ing forces intended to mount wholcsale attacks upon towns and villages and their civilian

populations.

c. Public Notice of the Crimes of the Militia/Janjaweed

157. Between mid-2003 and March 2004, there was. of course. also increasing public and in-
ternational awareness and outcry that Militia/Janjaweed. and others, were committing atroci-
ties in Darfur. The evidence and information relating to HARUN demonstrates that the mobi-
lisation of the Militia/Janjaweed. and the arming. funding and inciting of the Mili-
tia/Janjawced continued despite the increasing knowledge of the crimes of Militia/Janjaweed.
158.International bodies. including the United Nations and the European Union. were discuss-
ing bilaterally with representatives of the Sudanese Government and publicly in the media
that crimes were being committed in Darfur by the Militia/Janjaweed. By late 2003, for ex-
ample, UN Secretary-General Kofi Annan as well as UN agencies and ncws scrvices were
reporting systematic raids on civilian populations in Darfur. resulting in the displacement of

hundreds of thousands of civilians and a state of humanitarian crisis.” These entities charac-

O'P-0020-0067 at 0082; Public Source, DAR-QTP-0090-0197; Public Source, DAR-OTP-0113-07506 at 0756;

Public Source. DAR-OTP-0115-0758; Public Source, DAR-O I P-0115-0759; Public Source, DAR-QOI'P-0115-
0771,
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terised the reported abuses of civilians — including killings, sexual violence. and the burning
and looting of villages — as violations of international humanitarian and human rights law.””

159.Also in the same time period, members of the Sudanese Government were calling atten-
tion to crimes and abuses being committed by the Militia/Janjaweed. On 26 October 2003.
President Al Bashir vowed to rein in pro-government Militia/Janjaweed after Members of
Parliament from Darfur boycotted parliament. MP Khalid Bilal stated that the Mili-
tia/Janjaweed. “originally formed and armed by the government to help fight the rebels. are
guilty of robbery, looting and killing™ and are out of control.””* On 15 December 2003, Darfu-
rian members of Sudan’s National Assembly appealed for international intervention into Dar-
fur to stop killings and displacements. They posited that the Sudanese Government was ma-
nipulating traditional ethnic tensions and pursuing a policy of “Arabisation™ in Darfur, in or-
der to maintain a support base there.””

160.The crimes being committed in Darfur by the Militia/Janjaweed were well-known to

HARUN, or to others. during the period relevant to this application.

iv. The Participation and Knowledge of Ali KUSHAYB
161. KUSHAYB. as the highest ranking tribal military leader in Wadi Salih, directed and was

himself present at attacks upon villages and towns in the Wadi Salih area. Thus he knew the
illegal means by which the Militia/Janjaweed were carrying out these attacks.” [TEXT
REDACTED].””

162. As is described below. KUSHAYB himsclf. with Armed Forces and Militia/Janjaweed,

attacked the town of Kodoom, killing civilians and forcing approximately 20.000 civilians to
flee. He was also present during the attack at Bindisi town, when again civilians were killed
and driven out.”™ After the attack on Mukjar town. KUSHAYB in conjunction with Mili-
tia/Janjaweed and Armed Forces. detained. tortured and killed civilians. In Arawala town, ap-
proximately 300 Militia/Janjaweed, including KUSHAYB, together with the Armed Forces.

attacked and raided. as in the prior attacks.””

0115-0750.

> Public Source. DAR-OTP-0118-1532.

7 public Source. DAR-OTP-0115-0767; Public Source. DAR-OTP-0115-0769.
“® [FOOTNOTE REDACTED].

7 [FOOTNOTE REDACTED].

7 [FOOTNOTE REDACTED).

™ |FOOTNOTE REDACTED)].
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163.In addition to participating in attacks, KUSHAYB also mobilised, recruited, armed and
provided supplics to the Militia/Janjaweed under his command.”™ He was described by a wit-
ness as “the mediator™ between the leaders of the Militia/Janjaweed in Wadi Salih and the Su-
danese Government.”™ From mid-2003 to early 2004, KUSHAYB gathered fighters, mainly
from the Arab, Tama and Gimir tribes, in the Wadi Salih and Mukjar areas.”® He often en-
sured the enlistment of those tribesmen mobilised by him as PDF fighters.™

164. KUSHAYB also supplied funds from the Sudanese Government to members of the Mili-
tia/Janjaweed under his command. His four deputies, for example, who were tribal leaders
based in the towns of Garsila, Bindisi. Mukjar and Zame Bayaa, obtained money and equip-
ment from KUSHAYB and reported to him.** Militia/Janjaweed leaders under KUSHAYB''s
command, with the authorisation of Commissioner of Garsila, Ja'far *Abd-al-Hakam, col-
lected weekly salaries from Government revenuc agencies in the Wadi Salih Locality.™

KUSHAYB also provided the Militia/Janjaweed with food, supplies and other necessities.*®

E. Crimes Perpetrated by the Persons Who are the Subject of These Summonses

i. Contextual Elements of Alleged Crimes against Humanity and War Crimes

165.The crimes alleged in this application occurred in the factual context which has already
been described above in Sections V.A and V.C. This factual context establishes that in each
instance in which a crime against humanity has been alleged. the person was participating in,
and knew of, widespread or systematic attacks against a civilian population. In addition. in
each instance in which a war crime has been alleged, the person participated in, and knew of.,
an armed conflict not of an international character.

166.To establish the contextual elements of a crime against humanity. it is the Prosecution’s
burden to prove that: (1) the criminal conduct was part of a widespread or systematic attack
directed against a civilian population; and (2) the perpetrator knew that the conduct was part
of or intended the conduct to be part of such an attack. Sce Elements of Crimes. Article
7(2)(a) defines “attack directed against any civilian population™ to mean “a course ol conduct

involving the multiple commission of acts referred to in paragraph 1 against any civilian

** [FOOTNOTE REDACTED].
“*' TFOOTNOTE REDACTED].
“*2I[FOOTNOTE REDACTED].
* IFOOTNOTE REDACTED].
“*'I[FOOTNOTE REDACTED].
% [FOOTNOTE REDACTED].
- [FOOTNOTE REDACTED].
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population. pursuant to or in furtherancc of a State or organisational policy to commit such
attack™.

167. There are rcasonable grounds for concluding that the Armed Forces and Militia/Janjaweed
have engaged in a course of conduct involving the commission of acts spccified in paragraph
1 of Article 7 of the Rome Statute. as part of a policy to commit attacks against the civilian
population. As is described above. in conducting the war effort and at least since 2003,
HARUN recruited Militia/Janjaweed, with knowledge that they would attack civilian popula-
tions and commit crimes against civilians. The witness statements and other evidence col-
lected by the Prosecution have also confirmed previous authoritative reports — inter alia from
the UN agencies, the African Union, national and international NGOs, and media — that the
Armed Forces indeed participated in, or provided material support to, these attacks with the
Militia/Janjaweed, and thus well knew the extent and the character of the attacks upon civil-
ians. Significantly. both the NCOI and UNCOI concluded that grave human rights breaches
were committed by all parties to the conflict beginning in 2003. and the UNCOI determined
that crimes such as murder and sexual violence had been committed in Darfur by the Armed
Forces and the Militia/Janjaweed acting either alone or together.

168.The widespread or systematic nature of these attacks also is not doubtful. Credible secon-
dary sources have alleged that between 2003 and 2006 the Armed Forces and Mili-
tia/Janjaweed have conducted hundreds of attacks upon civilian settlements in Dartur, result-
ing in the destruction of hundreds of villages.”” The applicable jurisprudence has established
that the Prosecution need only exclude the possibility of “isolated or random acts™ to satisty
the requirement of demonstrating “widespread or systematic™ attacks.™ and thus that even
attacks upon civilians within multiple detention camps in a single municipality. for example,
may be sufficient to meet the relevant legal threshold.”™ Under this standard, there are ample
grounds to belicve that the applicable requirement has been surpassed. The attacks described
below. even considered alone. cxhibit the relevant characteristics of being widespread geo-
graphically and in time. and of being systematic, because they were in furtherance ot a plan or

policy to commit such attacks.

7 UNCOI Material. DAR-OI-0018-0010 at 0064-0069, 0079 and 0161, paras. 225-249, 279 and 626: Public

0099: Public Source, DAR-OTP-0020-0067: Public Source, DAR-QTP-0038-0055: Public Source, DAR-O I'P-

-* Prosecutor v Tadic, Judgment, Trial Chamber, Case No. 11-94-1-T, 7 May 1997 at para. 648.

“* See Prosecutor v Stakic, Judgment, Trial Chamber. Case No. IT-97-24-T. 31 July 2003 at para. 630: Prosecu-
tor v Mrjda. Judgment, Trial Chamber, Case No. 1T-02-39-S, 31 March 2004 at para. 10; Prosecutor v Jelisic,
Judgment. Trial Chamber., Case No. IT-95-10-T. |4 December 1999 at para. 55: Prosecutor v Cesic. Judgment,
Trial Chamber. Case No. IT-95-10/1-S. 11 March 2004 at para. 18.
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169.There are reasonable grounds for concluding, as well, that HARUN and KUSHAYB
knew of the widesprecad or systematic nature of the attacks upon civilians. HARUN served as
the head of the Darfur Security desk, a position which required knowledge of the planning
and implementation of the counterinsurgency campaign. KUSHAYB, as a Militia/Janjaweed
leader. who was recruited into the PDF and fought repeatedly in attacks upon villages and
towns in West Darfur, also well knew the widespread or systematic nature of the attacks.
170.The contextual elements of the war crimes specified in this application are: (1) the exis-
tence of a non-international armed contflict — i.¢.. protracted armed violence between govern-
mental authorities and organised armed groups; and (2) the perpetrator’s awareness ot the fac-
tual circumstances establishing the existence of the armed conflict. Sce Elements of Crimes.
171.All sides to the conflict acknowledge the existence of a sustained armed conflict in Darfur.
The Sudanese Government has entered into scveral ceasefire and peace agreements™ with the
two main rebel factions, the SLM/A and the JEM. in which all parties recognised the cxis-
tence of the conflict.”' and invoked, inter alia, the Geneva Conventions of 1949* in agreeing
to refrain from any act of violence or any other abuse against the civilian population.™

172.In addition, HARUN and KUSHAYB were well aware that their actions occurred in the

context of the sustained armed contlict in Darfur.

ii. The Prohibition on Attacking a Civilian Population

173.The attacks upon civilian populations alleged in the counts fall within the scope of Article
8 of the Rome Statute. Article 8(2)(e)(1) criminalises attacks directed against civilian popula-
tions or individual civilians not taking a direct part in hostilitics. Even the presence of non-
civilians within the civilian population does not deprive the population of its civilian charac-

ter™ so long as the population is predominantly civilian in nature.*”’

" Peace Agreement Between the Government of the Republic of Sudan and the Sudanese Liberation Army, 3-4

September 2003, DAR-OYTP-0116-0433: N'djamena Humanitarian Ceasefire Agreement on the Conflict in
Darfur, 8 April 2004, DAR-OTP-0043-0043; Protocol on the Establishment of Humanitarian Assistance in
Darfur, 8 April 2004. DAR-OTP-0043-0053 at 0058 (English): Agreement with the Sudanese parties on the
Modalities for the Establishment of the Ceasefire Commission and the Deployment of Observers in the Darfur,

2006, DAR-OTP-0113-0563.
*! Peace Agreement Between the Government of the Republic of Sudan and the Sudanese Liberation Army, 3-4

* Protocol on the Establishment of Humanitarian Assistance in Dartfur, 8 April 2004, DAR-OTP-0043-0053.

** N'djamena umanitarian Ceasefire Agreement on the Conflict in Darfur signed by the Sudanese Govern-
ment, SLM/A and JEM, 8 April 2004, Article 2. DAR-O1P-0043-0045.

“! Prosccutor v Kordic and Cerkez, Judgement. Appeals Chamber, Case No. 1T-95-14/2-T, 17 December 17
2004 at para 50: Prosecutor v Strugar. Judgement, Trial Chamber. Case No. I'T-01-42-T. 31 January 2005 at
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174.1t is a fundamental principle of humanitarian law that parties to a conflict are required to
take all feasible precautions to discriminate at all times between civilians and combatants.™
Lawtul attacks can only be directed against military objectives.””

175.The above principles are also reflected in Article 7 of the Rome Statute, which defines
crimes against humanity. In the context of Article 7 also. a population can qualify as civilian

even if non-civilians are among it*”® and the term civilian population is interpreted broadly.*”’

iii. Modes of Liability

176. HARUN and KUSHAYB are charged together under Article 25(3)(d) with having con-
tributed to the commission of a crime by a group of persons acting with a common purpose.
See Article 25(3)(d). Criminal “common purpose” responsibility is demonstrated under the
Rome Statute if the contribution is made either: (1) with the aim of furthering the criminal
activity or criminal purpose of the group, where such activity and purpose involves the com-

mission of a crime within the jurisdiction of this Court,™”

or (2) in the knowledge of the inten-
tion of the group to commit crimes.™ There are reasonable grounds to believe that the re-
quircments of either of these forms of “common purpose™ criminal liability have been met.

177.First, HARUN and KUSHAYB both contributed to the commission of crimes, as is de-
scribed above in Section V.D. In HARUN's case. he recruited, funded. furnished material
support and incited Militia/Janjaweed who conducted attacks and committed crimes against
the civilian population. together with the Armed Forces in West Dartur. KUSHAYB also re-
cruited Militia/Janjaweed. supplicd those militia and led them in attacking civilian popula-

tions in West Darfur.

para. 282: Prosecutor v Galic, Judgement. Trial Chamber. Case No. [T-98-29-T, 5 December 2003 at para. 50:
Prosecutor v Galic, Judgement, Appeals Chamber, Case No. IT-98-29-A, 30 November 2006 at para. 137.

-5 Prosecutor v Strugar, Judgement, Trial Chamber, Case No. ['T-01-42-T, 31 January 2005, para 282.

“ Prosecutor v Galic, Judgement. Trial Chamber. Case No. IT-98-29-T. 5 December 2003 at para. 51. 57. See
also Art. 26 of the Hague Regulations 1907; Prosecutor v. Cerkez & Kordié, Decision on the Joint Defence
Motion to Dismiss the Amended Indictment for Lack of Jurisdiction Based on the Limited Jurisdictional Reach
of Articles 2 and 3, Case No. IT-95-14/2, 2 March 1999 at paras 31-33; Prosecutor v. Strugar, Decision on De-
fence Preliminary Motion Challenging Jurisdiction, Case No. IT-01-42, 7 June 2002 at para. 21; Prosecutor v.
Strugar, Decision on Interlocutory Appeal. Case No. IT-01-42, 22 November 2002 at para. 10.

=7 Triffierer. O. (ed) ( 1999) Commentary on the Rome Statute of the International Criminal Court, p. 186. Ba-
den-Baden: Nomos Verlagsgelischaft.

=% Prosecutor v. Norman et al., Decision on Motions for Judgment of Acquittal Pursuant to Rule 98. Case No.
SCSL-04-14-T, 21 October 2005. para. 59; Prosccutor v Limaj et al., Judgment, Trial Chamber, Case No. IT-
03-66-T. 30 November 2005 at para |86.

=" Prosecutor v. Norman et al., Decision on Motions for Judgment of Acquittal Pursuant to Rule 98, Case No.
SCSL-04-14-T, 21 October 2005, para. 59; Prosecutor v Limaj et al., Judgment, Trial Chamber, Case No. IT-
03-66-T, 30 November 2005 at para 186.

™ See Article 25(3)d)(i).

¥ See Article 23(3)(d)(ii).
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178.Second, as is described above in Sections V.E.iii and V.E.iv. the contributions to the
commission of crimes by HARUN and KUSHAYB were made to a group which shared a
common criminal purpose: to persecute civilians they associated with rebels, primarily from
the Fur, Zaghawa and Masalit tribes, through indiscriminate attacks against the civilian popu-
lation, murder. rape, inhumane acts. cruel treatment. unlawful imprisonment, pillaging. forci-
ble transfer and destruction of property. The shared criminal objective of HARUN and
KUSHAYB was not merely to engage the rcbels or legitimate military targets, but to attack
entire towns and villages in Mukjar and Wadi Salih Localities. so long as they were inhabited
by at Icast one of the tribes they associated with the rcbel groups. The achievement of this ob-
jective did not alter any of the contributions of HARUN or KUSHAYB to the group with the
shared objective: the fighters in Darfur from the Armed Forces and Militia/Janjaweed and
those who led and supported them. knowing their means and methods. These contributions
were made with the knowledge of the criminal means of the attackers and with the aim of fur-
thering their criminal activity.

179.Third. as already stated. the activity and purposc of the group with the shared common
objective involved at least one crime within the jurisdiction of this Court. Indeed the activity
and objective of the group involved the repeated, systematic and large-scale commission ot
crimes against civilian populations and thosc taking no active part in hostilities.

180. When the Prosecution has concluded that there are reasonable grounds to believe that
KUSHAYB committed the crime at issue in addition to contributing to a group whose com-
mon purposc and activities involved the commission of that crime. KUSHAYB has been
named in an additional count specifying that his individual criminal responsibility lies under
Article 25(3)(a). KUSHAYB is named in counts specifying “commission™ perpetration as the
theory of criminal liability in Counts 7. 16, 25, 27.29, 31, 33, 45 and 47.*"

181.The Prosecution has also requested that HARUN be charged with inducement under Arti-
cle 25(3)(b) (see Count 37).

iv. The Criminal Episodes Related to Ahmad HARUN and Ali KUSHAYB

= The Prosecution does not rely on establishing that any particular form of aid given by HARUN -- the mobili-
sation of Militia/Janajweed. funds or weapons — ultimately was used in the perpetration of the specific crimes
identified in the Counts. In other words, no form of aiding and abetting liability. which would require a sub-
stantial and direct contribution. is proposed. See Prosecutor v. Dusko Tadic. Judgment, Appeals Chamber. Case
No. [T-94-1 A, 15 July 1999, at para 229 (iii): “The aider and abettor carries out acts specifically directed to as-
sist, encourage or lend moral support to the perpetration of a certain specific crime (murder, extermination.
rape, torture, wanton destruction ol civilian property. etc.). and this support has a substantial effect upon the
perpetration of the crime. By contrast. in the case of acting in pursuance of a common purpose or design, it is
sufticicnt for the participant to perform acts that “in some way arc directed to the turthering of the common
plan or purpose™.
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a. Introduction

182.The attacks and criminal episodes that are the subject of this application occurred between
on or about 3 August 2003 to March 2004 in the Wadi Salih and Mukjar Localities of West
Darfur (see Annexes 5 and 9). Witness accounts establish that from in or about July 2003, the
Armed Forces and Militia/Janjaweed had been attacking many predominantly Fur villages in
those two localities. Kodoom was the first attacked by the Armed Forces and Mili-
tia/Janjaweed, on 15 August 2003. This attack. and the ones upon Bindisi and Mukjar town
which rapidly followed in the next two days, had been preceded by rebel activity carried out
in Bindisi and Mukjar from rebel bases in the Sindu Hills area. Kodoom is not known to have
had any rebel presence at or betore the attack by the Armed Forces and Militia/Janjaweed.
Moreover, by the time the Armed Forces and Militia/Janjaweed mounted their attacks target-
ing the entire towns of Bindisi and Mukjar, any rebel forces had departed at least a week prior
to the attack. The Armed Forces and Militia/Janjaweed attacked Arawala in December 2003
and prior to that time, the only rebel prescnce had been an attack on a military garrison which
took place in August 2003.

183.The rebel presence in or about July 2003 was based in the Sindu Hills, which is at a dis-
tance of approximately 30 kilometers from Arawala and Mukjar, and even farther from
Kodoom and Bindisi.™ A witness DYU-067 |[TEXT REDACTED]. who was Fur and lived in
Bindisi during 2003, confirmed that he had heard there were ~“Tora Bora™, a word used to de-
scribe the rebels, in the Sindu area around this time.™  Witness DDA-100 [TEXT
REDACTED]. also corroborated that rebels were present in the Sindu Hills; he joined the re-
bel forces there (see Annex 5) after the Militia/Janjaweed attacks on villages around Garsila,
which took place between December 2002 and January 2003.**

184.In July and up to and including the first ten days of August 2003, and at the same time the
Armed Forces and Militia/Janjaweed were attacking predominantly Fur villages, the rebels
attacked a number of government offices in the Wadi Salih and Mukjar Localitics.”™ In Muk-
jar town they attacked the Central Reservists™ office™ and in Bindisi they attacked the police

station.”” The rebels looted equipment from Bindisi police station and killed two persons in-

¥ [FOOTNOTE REDACTED].
™ FOOTNOTE REDACTED].
¥ [FOOTNOTE REDACTED].
1 FOOTNOTE REDACTED].
YTFOOTNOTE REDACTED].
¥ [FOOTNOTE REDACTED].
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cluding an Arab prisoner. In other areas around Mukjar the rebels also attacked government
buildings and fuel depots and looted weapons and ammunition stocks.™”

185.As is related below in para. 234, on a day believed to be between 3 August 2003 and 10
August 2003, the same day that rebels attacked the Central Reservists® base, HARUN arrived
in Mukjar town. He made a speech to a large audience in which he encouraged the Mili-
tia/Janjaweed to pillage the Fur and their property.*'" It was immediately after this speech that
the Armed Forces and Militia/Janjaweed looted Mukjar and attacked a series of villages be-
tween Bindisi and Mukjar. The more extensive attack upon Mukjar and its residents, occurred
on or about 17 August 2003.

186. KUSHAYB, like HARUN. was heard to acknowledge openly the objective of targeting
civilian Fur communities. based on the rationale that those communities shielded or supported
rebels. Witness DRW-101 [TEXT REDACTED], said that he had heard that KUSHAYB had
stated that he would attack villages cast of Mukjar town to Sindu because these were Fur vil-
lages shiclding rebels.”' Witness DFG-115 recalled that [TEXT REDACTED], KUSHAYB
had followed people around in a vehicle and had stated that “even if they ran. they could not
save themselves unless their children came out of the mountains™. When a listener responded
by saying that the Mukjar residents were civilians and had done nothing to deserve the attack,
KUSHAYB had responded that he was acting under orders.*"

187. The Armed Forces and Militia/Janjaweed, in attacking Fur communities in the Wadi Salih
and Mukjar Localitics. succeeded in displacing populations from villages to larger villages,
and then to yet larger towns. The attacks pursued, and re-pursued. the displaced.

188.As is depicted in Annex 7. the Militia/Janjaweed and Armed Forces attacked a number of
Fur villages including Korofata. Abirla. Tendy. Indiri, Sigijir. Arada. Jogoma, Artala, Merley.
Deimbo, Forgo. Kalam Basina and Rosoli. These attacks all took place prior to mid-August
2003.*" Survivors to these attacks reported seeing overtlying aircraft before the attack on their
village.""* During and after these attacks the aforementioned villages were completely burnt

out displacing their populations to larger towns like Bindisi and Mukjar.’”

M IFOOTNOTE REDACTED].
' [FOOTNOTE REDACTED].
12 [FOOTNOTE REDACTED].
¥ [FOOTNOTE REDACTED].
M IFOOTNOTE REDACTED)
B [FOOTNOTE REDACTED].
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189.0n or about 15 August 2003 the predominantly Fur area of Kodoom was attacked by the
Armed Forces and Militia/Janjaweed.”'* After these attacks. over 20,000 civilians fled from
these smaller villages to the town of Bindisi.*"”

190.The predominantly Fur town of Bindisi was also attacked on or around 15 and 16 August
2003, displacing the civilian population and internally displaced from Wadi Salih and Mukjar
Localities to larger towns, including Mukjar.’”® Mukjar town itself was then attacked on or
around 17 August 2003. By the time of the attack. Mukjar had accumulated a population of

319

internally displaced persons believed to number approximately 34,000 people’"” (see Annex

7).

b. Criminal Episodes Relating to Kodoom

191.Kodoom is located in the Bundis Administrative Unit of Wadi Salih Locality in West Dar-
fur.,™ close to Bindisi town. Although frequently referred to as one village, Kodoom is in fact
a cluster of villages also known as the “four Kodooms™ and comprising of Jureh. Tineh. Der-
liwa and Wosta. These villages were predominantly inhabited by the Fur although Arab no-
mads sometimes passcd through to feed their cattle.”' The total number of people living in the
“Kodooms™ prior to the attacks of August 2003 is not clear. but there were about four hundred
residents in the Jureh part of Kodoom alone.’** While the Sudanese Government accused
those living in Kodoom of shielding the rebels. a Fur resident of Kodoom, DYW-085 [TEXT
REDACTED]. stated that when first attacked Kodoom did not even possess a village defence

force.’

Combined Attack by the Sudanese Armed Forces and Militia/Janjaweed in August 2003

*1° Victims and eyewitness to attacks often distinguished Government soldiers from Militia/Janjaweed. Those in
uniforms or riding in vehicles are referred to as “asakir”, while those observed wearing civilian clothing or
mixed civilian/military clothing and mounted on horses or camel or on foot, are called the “Janjaweed™, “Fur-
san” “Mujahideen™ or “Bashmerga™. For the purposes of consistency. where the victims describe the attackers
as government soldiers or asakir or as individuals in a uniform these are collectively referred to as a members
of the Armed Forces. Where the victims describes the attackers as members of the Janjaweed or fighters in ci-
vilian dress or mixed civilian/military dress on horses or camels or on foot these are collectively referred to as
Militia/Janjaweed.

A7 [FOOTNOTE REDACTED].

1% [FOOTNOTE REDACTED).

19 [FOOTNOTE REDACTED].

2 public Source, DAR-Q [P-0116-0935 at 0951,

“'TFOOTNOTE REDACTED].
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192.The first attack on the Kodoom villages and surrounding areas occurred on or about 15
August 2003™ (see Annexes 5 and 9). At about 8.00 a.m. members of the Armed Forces
drove around the Kodoom arca informing villagers that the Militia/Janjaweed would be going
to a nearby village to collect “zakat™ (Islamic tax).””* Later the same day. Militia/Janjaweed
riding horses and camels, accompanied by members of the Armed Forces in vehicles, attacked
the Kodoom area. DYW-085 [TEXT REDACTED]. saw KUSHAYB. [TEXT REDACTED],
during the attack in Kodoom Tineh. KUSHAYB was armed and in a “bergait™ (khaki) uni-
form. He first arrived in a Land Cruiser and then mounted a horse. He was distributing the
Militia/Janjaweed and members of the Armed Forces to different parts of the Kodoom area by
using a whistle.”* KUSHAYB was carrying a Gim weapon while those torces around him
were armed with Kalashnikovs.™

193.Moving through the Kodoom arca. this joint force shot and killed a number of civilians.
Witness DYW-085 [TEXT REDACTED)]. described what he saw. As the attack started he
fled towards Kodoom Tineh. He heard shooting and saw smoke coming from Kodoom Der-
liwa.”** He then saw Militia/Janjaweed on horseback and camelback in the Kodoom arca, ac-
companied by a vchicle with a heavy machine gun™’ mounted on top.

194.The next major attack on the Kodoom area took place on or about 31 August 2003 at
about 6.00 a.m.™ (see Annexes 5 and 9). Witness DYW-085 [TEXT REDACTED] was
woken by the attack and observed events as he fled to [TEX'T REDACTED]. During the
course of this sccond attack Witness DYW-085 [TEXT REDACTED] saw KUSHAYB from
a distance of about fifteen metres issuing instructions to the Militia/Janjaweed. ™!
195.KUSHAYB, the Militia/Janjaweed and members of the Armcd Forces surrounded the
tour Kodoom villages (Jureh, Tineh, Derliwa and Wosta).”* Militia/Janjaweed cntered the
Kodoom villages while others stalked the outskirts. The fleeing civilians were fired upon by
the attackers as they ran. Witness DYW-085 [TEXT REDACTED] saw a number of residents

fall in the hail of guntire. The joint attacking force killed civilians, including at least two chil-

** [FOOTNOTE REDACTED|.
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dren and a heavily pregnant woman.*' On this occasion, the villagers managed to mount a de-

fence and killed fifteen of the attackers while defending themselves.™

Killings

196.In the course of the 15 August 2003 attack on the Kodoom villages and surrounding areas,
the joint attacking force of the Armed Forces and the Militia/Janjaweed killed a number of
civilians. For example, when witness DYW-085 [TEXT REDACTED] returned to the village
from his hiding place. he found |[TEXT REDACTED] and two other villagers [TEXT
REDACTED)]. had been shot and killed. He helped bury their bodies.™

197.During the course of the 31 August 2003 attack on the Kodoom villages and the surround-
ing areas. the attackers killed more civilians. Witness DYW-085 [TEXT REDACTED] stated
that he observed a woman named [TEXT REDACTED] shot while carrying her child, [TEXT
REDACTED)]. The gunfire hit both mother and the child; as a result [TEXT REDACTED]
arm was broken and her child subsequently died from gunshot injuries.”™ Witness DY W-085
[TEXT REDACTED] saw the attackers kill another child, [TEXT REDACTED]. as he and
his lather were fleeing the attack.”” Witness DYW-085 |TEXT REDACTED] also saw a
member ol the Militia/Janjaweed shoot a heavily pregnant woman named [TEXT
REDACTED]. who later died as a result of those gunshot injuries.™

198.0ther victims of the killings. according to Witness DYW-085 [TEXT REDACTED], in-
cluded civilians [TEXT REDACTED].*"

Destruction of Property and Forcible Transfer

199. Witness DYW-085 [TEXT REDACTED] returned to the Kodoom area after the first at-
tack on or about 15 August 2003. tle observed and recorded that seventy-two houses had been
burnt in Jurch, thirty-five in Tineh, four in Wosta and live in Derliwa.**" According to witness
DLX-088 [TEXT REDACTED]. a Fur resident of Bindisi. following the 15 August 2003 at-
tack on Kodoom and prior attacks upon other villages in the area, approximately 20,000 civil-

ians fled to Bindisi*"' (see Annex 7).
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c. Criminal Episodes Relating to Bindisi
200.Bindisi is a town in the Bundis Administrative Unit of Wadi Salih Locality. In early Au-

3

gust 2003 Bindisi had an estimated population of upwards of 7,000 residents,** the large ma-
jority of which was Fur.** Members of the Tama and Gimir tribcs also lived in the area in
small numbers.™ and Arab nomads would pass through from time to time or settle in a “fariq”
(nomad settlement) outside the town to feed their cattle.™ The town is located between two

“wadis”. or valleys - Wadi Salih and Wadi Baro.™

Combined Attack by the Sudanese Armed Forces and Militia/Janjaweed in August 2003

201.0n or about 15 August 2003. Bindisi town and its surrounding areas were attacked by
members of the Armed Forces and Militia/Janjaweed (sce Annexes 5 and 9).**” On or about 15
August 2003 DCV-074 [TEXT REDACTED]. observed KUSHAYB leaving Mukjar. in a ve-
hicle. accompanied by Militia/Janjaweed. He later heard that on and after 15 August 2003
KUSHAYB had burnt at lcast ten villages in the area including Bindisi. ™

202. Witnesses DCV-074. DYU-067 and DFW-099 stated that early in the moming ot 15 Au-
gust 2003 members of the Armed Forces arrived in Land Cruiscrs at the Umdah’s house in
Bindisi where they™ announced that the Militia/Janjaweed would return later to collect “za-

350

kat” (Islamic tax).™ Between 8.00 a.m and 9.00 a.m. that same morning.”' Armed Forces rid-
ing in a number of camoutlage-coloured Land Cruisers mounted with heavy machine guns*:
together with Militia/Janjaweed on horses. camels and on foot attacked the town.

203.During the Bindisi attack KUSHAYB was present wearing military uniform and issuing

orders to the Militia/Janjaweed.”™ The witness DLX-088 [TEXT REDACTED] saw
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KUSHAYB in the company of an Armed Forces officer — a Lt. Hamdi — during the attack on
Bindisi.™ She had known KUSHAYB prior to the attack as he was a well known local figure
who owned a veterinary pharmacy in the market in Garsila. She had also previously seen Lt.
Hamdi in the town of Garsila.**

204.A witness to the attack DFR-023 [TEXT REDACTED], who was a Fur resident of Bin-
disi. described seeing four Land Cruisers each with forty or fifty members of the Armed
Forces and stated that there were more than five hundred Militia/Janjaweed.™® After these
ground forces entered Bindisi they started shooting at civilians and burning huts.”’” Three air-

358

craft of the Sudanese Air Force dropped bombs in and around the town.™ The attacking
forces pillaged and burned villagers® dwellings, properties and shops. Witness DYU-067
[TEXT REDACTED], another witness to the attack heard the attackers shouting “nuba,
nuba”. He also commented to the OTP that he heard the attackers stating in Arabic that they
did not want any black person to survive.* This witness fled south with other residents of
Bindisi across Wadi Baro to a hill outside the town of Bindisi. The attackers pursued the civil-
ians as they fled towards the hill. The witness watched as the attackers stood at the foot of the
hill shooting residents of Bindisi - men, women and children — all trying to flee from the at-
tack.™

205.Witness DYU-067 [TEXT REDACTED] remained on the hill outside the town overnight
and obscrved the attack continuing on the next day starting again between 8.00 a.m. and 9.00
a.m in the morning.™' Members of the Armed Forces and the Militia/Janjaweed went from
house to house searching for remaining residents and killing those that they found.*™ An eye-
witness, DFG-115 [TEXT REDACTED]. saw the attackers divide into three groups: one
burned the village; onc collected animals and broke into houses; and the third chased the peo-
ple who were running away.™ Witness DFR-023 [TEXT REDACTED] stated that she heard
the attackers say that they had been sent “'to kill every black thing except the Laloba and Day-

labe trees which are also black™.*'
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206.The attack on Bindisi persisted for approximately five days, and resulted in the destruction
of most of the town.*

207.Ja’far "Abd-Al-Hakam. the Locality Commissioner for Garsila and Abdallah Turshayn,
the Locality Commissioner for Mukjar — two senior Sudanese local government officials —
were also seen in the vicinity of Bindisi while it was being attacked.**

208.The witness DYU-067 [TEXT REDACTED] stated that the soldicrs who attacked Bindisi
in trucks could only have been Government soldiers. He explained: “the government does not
send the Arab Militia alone for attacks using government trucks™.**” He also believed that the
members of the Armed Forces and the Militia/Janjaweed who had attacked Bindisi had ar-

rived there from bases in Mukjar.**®

Killings

209.The Armed Forces and Militia/Janjaweed killed over 100 civilians. including thirty
" in the course of the attack on Bindisi.’”'

210.Witness DYU-067 [TEXT REDACTED] saw three women killed in Bindisi. Members of
the Militia/Janjaweed and Armed Forces raped two of the women - [TEXT REDACTED] —
betore killing them. A third woman, [TEXT REDACTED], resisted being raped; the attackers
shot and killed her.”> Witness DFR-023 [TEXT REDACTED]. stated that at least [TEXT

REDACTED)] of the dead were her relatives.”” Witness DLX-088 [TEXT REDACTED] de-

children,

scribed that the Militia/Janjawced gathered a number of male residents together and tied their
hands behind their backs. The attackers then forced three men to lie on the ground face down
and then shot and killed two of them. The third man was beaten to death. The victims of this
killing included |[TEXT REDACTED], and two other civilian villagers she knew."™ Witness
DLX-088 [TEXT REDACTLED] shot in the chest as he fled. He fell into a nearby wadi. She
later discovered that he had died of his injuries.”” Another witness. DFG-115 [TEXT
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REDACTED], who was present during the attack and saw people killed in front of him,
helped to bury the bodies of 105 people from Bindisi on 16 August 2004.%°

Rapes

211.Members of the attacking forces raped witness DLX-088 [TEXT REDACTED], a young
Fur woman from Bindisi. She described to the OTP that her attackers held her by the arms
and a leg [TEXT REDACTED]. Two attackers slapped her repeatedly, and threatened her
with a sword, before raping her.’” Witness DLX-088 [TEXT REDACTED] also saw six or
seven of the attackers rape four girls named [TEXT REDACTED]. Two of the attackers held
[TEXT REDACTED] by her arms and legs. while the third raped her. Another man then
raped her a second time while she was held on the ground. All the females that were raped in
front of DLX-088 [TEXT REDACTED] were between 17 and 22 years of age.”

212.The witness DFR-023 [TEXT REDACTED] witnessed a separate incident of rape in
which Militia/Janjaweed and members of the Armed Forces selected and led away at lcast ten
females between 15 and 18 years of age. She watched as the girls were raped in a field
nearby. From the group. the witness recognised [TEXT REDACTED]. While carrying out the
rapes. the attackers were saying “we have taken Tora Bora's wives, praise be to God™. At least
onc of the women who was raped bled in the course of the assault. When this happened the

"n 379

rapists shot their weapons in the air and announced, "I have found a virgin woman".

Inhumane Acts

213.Witness DYU-067 |TEXT REDACTED] related that the attacking forces shot |[TEXT
REDACTED)]. while his brother was trying to escape from Bindisi.™ [TEXT REDACTED]
was wounded but survived the shooting. Witness DLX-088 |TEXT REDACTED] saw the at-
tackers chop the arm from a woman. using a sword. after the woman resisted handing over the

gold bangles which she was wearing on that arm.™

Destruction of Property and Forcible Transfer
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214.During the attack on Bindisi. the attackers burnt the mosque, food supplies and all the
houses in the town.”™ Witness DFG-115 [TEXT REDACTED] saw the Militia/Janjawced
breaking into houses and torching them.™

215.The attack on Bindisi forced the civilians in the town to flce to the hills and to nearby
Mukjar town.™ Moreover, Witness DFG-115 [TEXT REDACTED] states that after the Bin-
disi attack, people riding in vehicles equipped with loudspeakers. including onc person the
witness recognised as a member of the West Dartur Parliament, came to Bindisi and delivered
the message that if the villagers wanted to save their lives, they should go to Mukjar.™® The
victims who had previously fled from the attacks in Kodoom and other nearby villages found
themselves fleeing again with the aim of finding a larger and safer place ot refuge. A total of

approximately 34,000 civilians fled to Mukjar town™ (see Annex 7).

Pillage

216.The attackers stole the livestock left behind by the occupants of Bindisi. DFR-023 [TEXT
REDACTED] saw the Militia/Janjaweed and members of the Armed Forces going trom house
to house, pillaging anything they could carry.”™ Witness DLX-088 [TEXT REDACTED] saw
the attackers entering abandoned houses and coming out with items like beds. radios and
boxes. The looters loaded the stolen property onto Sudanese military vehicles and it was
driven away.™ Witness DFG-115 [TEXT REDACTED] was looted during the attack and he

witnessed the Militia/Janjaweed looting the marketplace.™

d. Criminal Episodes Relating to Mukjar

Context - Geographical Location

217.Mukjar town is located in the Mukjar Administrative Unit of Mukjar Locality in West
Dartur. Mukjar Locality is in the central belt of Darfur in an area that includes the Jebel Marra
Mountains. Some of the main towns nearby to Mukjar town arc Garsila, Deleig and Kailek,
all situated around a group of small hills known as the Sindu Hills. The region is known to be

one of the most fertile in Darfur and is inhabited by a mixture of indigenous African and Arab
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tribes with the Fur tribe being the largest group. By August 2003, both the Militia/Janjaweed
and the Armed Forces had camps outside Mukjar town. The two camps were about half a

kilometre from each other.’”

Combined Attack by the Sudanese Armed Forces and Militia/Janjaweed from August
2003 to March 2004.

218.0n or about 17 August 2003, a combined force of Militia/Janjaweed and members of the
Armed Forcces attacked Mukjar town (see Annexes S and 9). The attackers shot and killed at
least seventy civilians.™ No defence was mounted by the residents, and there was no rebel
presence in the town when it was attacked. Most of the inhabitants of Mukjar town, at this
time, were internally displaced civilians who had tled the earlier attacks on Bindisi, Kodoom
and other villages in the Mukjar and Wadi Salih Localities. Ordinarily. about 7.000 people
lived in Mukjar* but the attacks in the surrounding areas had forced the civilian population to
Mukjar and other locations and had swollen the population of Mukjar to over 40.000 peo-
ple.™ By early October 2003, the UN estimated that there were 31,000 internally displaced
persons in Mukjar,™

219.Following the attack, the attackers repeatedly pillaged residents™ dwellings and from in or
about August 2003 to in or about March 2004. the Militia/Janjaweed and members of the
Armed Forces controlled the town. They guarded the roads that led north to Garsila. east to
Nyala and west to Bindisi thus controlling egress and access to the town. Women who ven-
tured out of town to torage for food or look for firewood were often raped.™ Between August
2003 to in or about March 2004, civilians were arrested. detained, beaten. tortured and exe-
cuted in and around Mukjar town.™ Those arrested were detained at the local school build-

7 some witnesses referred to this

ings which had been converted into a makeshitt prison;™
building as the new police station. Others were detained in what witnesses described as the

“old police station™, which was then serving as a base for the Militia/Janjaweed.” Some of
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those arrested were taken to the Armed Forces camp or the Militia/Janjaweed camp, both of
which were outside the town and about half a kilometre from each other.™

220.Bectween August 2003 and March 2004, aircraft of the Armed Forces bombed Mukjar
town and the surrounding areas on at least one occasion. Witness DLX-088 [TEXT
REDACTED)] described that on one occasion a military aircraft dropped bombs on the
mosque just after afternoon prayers. This resulted in the deaths of at least forty civilians who
were either in the mosque or nearby under temporary shelters.*®

221.The witness DCV-074 [TEXT REDACTED]. who knew KUSHAYB from before the at-
tack, confirmed that KUSHAYB was based in Mukjar town in August 2003 and in the fol-
lowing months when crimes were committed against the civilian population.’' [TEXT
REDACTED]. Another witness. DIFR-023 [TEXT REDACTED]. She had fled to Mukjar
town following the attack on Bindisi and also described how she knew KUSHAYB, having
seen him previously in both of these towns. She confirmed that following the attack, she saw
KUSHAYB in Mukjar riding around with Militia/Janjaweed in a brown Land Cruiser. She
related that although KUSHAYB’s base was in Garsila he also had a base in Mukjar town at
the old police station during this period.*”

222. HARUN also visited Darfur frequently during this period. and was present in Mukjar at or
near the time of all attacks described in this application including the attack on Mukjar in Au-

gust 2003. These visits are described in Sections V.C and V.D.

Deprivation of Liberty and Torture

223.From in or about late August 2003 to in or about ecarly Scptcmber 2003. the Mili-
tia/Janjaweed and members of the Armed Forces implemented a search and arrest policy in
Mukjar town. The attackers randomly and repeatedly searched houses looking for young men
over the age of 18. These young men were arrested and transported to the local school build-
ings which had been converted into a makeshifi prison (which is described by some witnesses
as the “new™ police station).'™ Other prisoners were taken to the “old™ police station which
KUSHAYB had now taken over and converted into a base for the Militia/Janjaweed.* The
men in detention were verbally abused. beaten and tortured.*” After September 2003 the Mili-

tia/Janjaweed and members of the Sudanese Armed Forces continued to randomly arrest other
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young men in Mukjar. They were also taken to the ~old™ police station, the “new” police sta-
tion or to the Armed Forces camp where they would later be transferred to the local Mili-
tia/Janjaweed camp for detention. The basis for arrest was suspicion of involvement in rebel
activitics.*®

224.In one period in February 2004, witness DFG-115 [TEXT REDACTED)] describes how
men were lined up and taken in groups of varying sizes to the police station in Mukjar.*”
These abductions were carried out by the Police, the Central Reservists and Mili-
tia/Janjaweed.™ According to the witness, everyone who had any kind of station within the
community was rounded up in Mukjar; for example, [TEXT REDACTED] was abducted by
KUSHAYB himself. «

225.The witness DFR-023 [TEXT REDACTED] knew about a mass detention at the new po-
lice station which had been set up in the local school buildings. [TEXT REDACTED] was
detained there."® He had been arrested by members of the Armed Forces and Mili-
tia/Janjaweed on [TEX'T REDACTED] 2003, shortly after his arrival in Mukjar, and [TEXT
REDACTED] he was being held by members of the Armed Forces in a room with about sixty
other men. All of the men were restrained in different ways. Some of them. including [TEXT
REDACTED)]. had been tied and were suspended in the air. [TEXT REDACTED] his arms
were held wide apart and tied to a plank of wood on the ceiling. while his legs were also held
wide apart and tied to objects on either side. |[TEXT REDACTED] a stove was left burning
between his legs. Another man [TEXT REDACTED] named [TEXT REDACTED] was also
restrained in the same manner as [TEXT REDACTED]. The other detainees in the room ei-
ther had their hands tied behind their backs or were lying face down with their hands and legs
tied in front of or behind them. [TEXT REDACTED] all of the men had whip marks on their
bodies and that their clothes were torn and blood-stained. [TEXT REDACTED] for about five
minutes and [TEXT REDACTED] he had becn repeatedly beaten. called “Tora Bora™ and de-
prived of food. [TEXT REDACTLED] two other men [TEXT REDACTED], named [TEXT
REDACTED]., were also detained in the same room with [TEXT REDACTED]. [TEXT
REDACTED] had been badly beaten and his fingernails and toenails had been lorcibly re-

moved.*"
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226.Sometime after August 2003, DYW-085 [TEXT REDACTED)] visited and stayed at the
house of [TEXT REDACTED] in Mukjar, both of whom had been detained in Mukjar by
members of the Armed Forces and the Militia/Janjaweed. Witness DYW-085 [TEXT
REDACTED] learned that during their detention. both of his friends had sustained injuries as
a result of being tied by the wrists and ankles and hung from the ceiling. [TEXT
REDACTED] also had been tied with a wire which had cut the blood flow to his arm so se-
verely that three of his fingers had becn permanently deformed.'"

227.Another witness, DLX-088 [TEXT REDACTED]. who had fled to Mukjar following the
attack on Bindisi described that [TEXT REDACTED]. had also been detained in one of the
prisons in Mukjar. When he was released. he told her that he and others had been forced to lie
on a cement floor. They had been whipped and had cold water thrown on them through the

t4”

nigh

Killings/Executions

228.From in or around August 2003 to in or around March 2004. KUSHAYB together with
members of the Armed Forces and the Militia/Janjaweed carried out executions of men in and
around Mukjar town.”” Witness DFR-023 [TEXT REDACTED] described one occasion
sometime between September and October 2003. She had gone to fetch firewood outside the
town in the company of some other women. Members of the Armed Forces and Mili-
tia/Janjaweed took at least twenty men from the school building in Mukjar town which was
serving as the new police station. The Militia/Janjaweed and members of the Armed Forces
drove the twenty men to a brook called Bedingair (or Bidingiar) to the northcast of Mukjar

town. and shot them.*"*

The witness, out fetching firewood. observed what was taking place
from a spot nearby to where the men were shot and killed.

229.Witness DFR-023 [TEXT REDACTED)] described another occasion in or around Decem-
ber 2003 when KUSHAYB, early one morning, led a group of prisoners to their execution.
Twenty-one blindfolded men were taken from the old police station and loaded into the back
of two Land Cruisers. The prisoners were accompanicd by KUSHAYB. members of the
Armed Forces and Militia/Janjaweed. The witness had been able to observe what was taking

place [TEXT REDACTED|. The witness and other villagers managed to follow the vehicles
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and observe what was going on by hiding ncarby. She saw members of the Armed Forces and
Militia/Janjaweed line up the men and shoot them. KUSHAYB was present throughout.*"® Af-
ter the shooting, the Militia/Janjaweed and KUSHAYB returned to their base, leaving the
corpses behind and making celebratory noises.*'” Later in the day some villagers went to bury
the bodies but were stopped by members of the Armed Forces who were guarding the site.''*

230.n or around March 2004."” KUSHAYB again participated in transporting a group of men

to their execution.”® At least thirty-two*'

men, including some Umdahs and Sheikhs. were
loaded onto a convoy of [and Cruisers and taken to a location near Sinnang brook, on the
way to Garsila, where they were all shot and killed.** The witness DYW-085 [TEXT
REDACTED] described how he [TEXT REDACTED] saw members of the Armed Forces
loading men from the prison onto three Land Cruisers. KUSHAYB, whom he knew. was
standing near the entrance of the prison and hitting the men over the head with an axe as they
filed past onto the vehicles. Some of the prisoners recognised by witnesses to this event in-
cluded [TEXT REDACTED].** [TEXT REDACTED).** and [TEXT REDACTED].** The
witness DCV-074 [TEXT REDACTED]. a resident of Mukjar town. describes how he saw
KUSHAYB and members of the Armed Forces putting approximately thirty-two detainees
onto four Land Cruisers. The witness was able to see this clearly [TEXT REDACTED].*** The
[L.and Cruisers drove northwards on the road towards Garsila with KUSHAYB in one vehicle
along with members of the Armed Forces.* About fifteen minutes after they had left, wit-
nesses heard gunshots from the direction in which the vehicles had driven. According to the
witness DFG-115 [TEXT REDACTED]. the shooting lasted for about ten minutes.** A short

while later the vehicles returned empty.*”
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231.The next day. some women found thirty-two dead bodies in the bushes near Sinnang, a
place about one and a half kilometres outside of Mukjar town.*"” Among those killed were

[TEXT REDACTED|,"”" [TEXT REDACTED]|** and [TEXT REDACTED].**

Destruction of Property

232.As related above in para. 220, the witness DLX-088 [TEXT REDACTED] described that
on one occasion between August and September 2003, a Sudanese military aircraft dropped
bombs on Mukjar town. Some of the bombs werc dropped on the mosque and at least forty
worshippers were killed. Other bombs were dropped on the market, houses and temporary
shelters. killing many civilians and destroying the houses and shelters.*”* Furthermore, accord-
ing to witness DCV-074 [TEXT REDACTED]. a resident of Mukjar town, the Mili-
tia/Janjaweed pillaged livestock and destroyed all the crops in and around Mukjar during the

harvest season around November 2003.%

Pillage

233.From in or around August 2003 to in or around March 2004, property, houses and the
market in Mukjar were pillaged on numerous occasions.

234.For example, on a day between 3 August 2003 and 10 August 2003 HARUN madc a
speech in which he encouraged the Militia/Janjaweed to take the property ot the Fur as booty.
Directly following the speech, Militia/Janjaweed pillaged Mukjar town and market for several
hours. carrying the stolen goods away on camels and horses.* According to the witness DFG-
115 [TEXT REDACTEDY], while the looting was going on, Mukjar residents went to the Cen-
tral Reservists” otfice in the police station and complained. The response given by the head of
the Central Reservists was that the Militia/Janjaweed could do what they wanted because they
were acting on the orders of the Minister of State.*”

235.0n another occasion, according to witness DYW-085 [TEXT REDACTED], KUSHAYB

had just arrived in town and the Militia/Janjaweed started shooting at random. When people

" [FOOTNOTE REDACTED].
“'TFOOTNOTE REDACTED].
2 [FOOTNOTE REDACTED].
“Y[FOOTNOTE REDACTED].
PHFOOTNOTE REDACTEDI.
** [FOOTNOTE REDACTED].
** [FOOTNOTE REDACTED].
*7IFOOTNOTE REDACTED].
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fled to the mosque and the Mahaliya to escape the shooting. the Militia/Janjaweed pillaged

property. livestock and the shops in the marketplace.**

e. Criminal Episodes Relating to Arawala

236.Arawala is a town which lies to the north east of the Wadi Salih Locality. West Darfur,
and is in the Garsila-Deleig Administrative Unit. Arawala is approximately 50 kilometres
north of Mukjar. The population is predominantly Fur, with people from the Zaghawa and
Dajo tribes also living there.*’

237.By August 2003. there had been a garrison of the Armed Forces in the outskirts of
Arawala for some time. The soldiers at the garrison were a mix of tribes including Arab tribes
and the Dinka, Fur, Zaghawa and Masalit.*' According to witness. DLP-079 [TEXT
REDACTED], a Fur resident of Arawala prior to the attack, the unit consisted of about forty
soldiers.™!

238.Statements furnished by witnesses to the NCOI as well as witness DDA-100 [TEXT
REDACTED)]. who was interviewed by the OTP. establish that in or around the beginning of
August 2003. in the carly hours of the morning, rebel forces attacked the military garrison in
Arawala (see Annex 5). The attackers killed six members of the Armed Forces and seized
weapons, ammunition and horses.*” After the attack. the Sudanese government decided to
withdraw the remaining troops in Arawala to Garsila.”’ Witness DDA-100 [TEXT
REDACTED] stated that after their attack the rebels fled to the south east, in the direction of

the Sindu [Tills.**

Combined Attack by the Sudanese Armed Forces and Militia/Janjaweed in December
2003

239.In or about December 2003. according to witness DBG-064 [TEXT REDACTED].
KUSHAYB together with about 60 members of the Armed Forces and 300 Militia/Janjaweed
attacked Arawala town and somc of its neighbouring towns and villages** (see Annexes 5 and

9). [TEXT REDACTED]. DLP-079 [TEXT REDACTED] and DZV-016 [TEXT

“¥ [FOOTNOTE REDACTED].
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REDACTED]|, were interviewed by the OTP and stated that early in the afternoon,” members
of the Armed Forces and Militia/Janjaweed approached from the direction of Garsila and en-
circled the town.*” The Armed Forces drove in army trucks and Land Cruisers with heavy
machine guns mounted on them.*® The Militia/Janjaweed, dressed in civilian clothes and
green camoutlage uniforms. rode on horseback and camels."” The witnesses DLP-079 [TEXT

REDACTED] and DZV-016 [TEXT REDACTED] cxplained that the vehicles of the Armed

Forces were driving through the town of Arawala, while the Militia/Janjaweed encircled it.**

At the commencement of the attack. the Armed Forces fircd mortar rounds into the town.*!

The shells set fire to a number of huts.*?

240.According to the residents. the attackers shouted words such as “catch the tora bora”,*?

“the women and cows arc ours now™ "'

Nuba™"** The witness DZV-016 [TEXT REDACTED] understood this last exclamation to

and "jina Saudia bala jensiya, aktul al Nuba, Fur

mean that the attackers had come to steal and to kill people.’

241. The attacking forces shot and killed civilians and pillaged the town.*’ The residents fled
in different directions.® Some fled to Mukjar. Garsila and Deleig towns. where they sought
refuge.™

242.As is related below, KUSHAYB himself participated in detaining and inspecting female
civilians captured in Arawala. These femalcs had been detained after the attack. They were
forced to strip and after KUSHAYB’s inspection were raped.*” Also. two days after the attack
on Arawala, the witness DBG-064 [TEXT REDACTED] saw and recogniscd KUSHAYB
with some members of the Armed Forces in Amar, a village near to Arawala. KUSHAYB
told the people in Amar, including the witness, that the Bashmarga had gone to fight the
“Tora Bora™ from Marra to Arawala and that the animals they brought with them belonged to

the Tora Bora and not the poor pcople. ™'
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Killings

243.According to statements taken by the NCOI, at least twenty-six civilians from Arawala
were killed during the attack.** Witnesses interviewed by the OTP — DZV-016 [TEXT
REDACTED], DYU-067 [TEXT REDACTED], DLP-079 [TEXT REDACTED] and DBG-
071 [TEXT REDACTED] — identified a total of nineteen residents of Arawala as among those
who were killed. Those killed included [TEXT REDACTED].**

Rapes, Deprivation of Liberty and Outrage Upon Personal Dignity

244.Witness DLP-079 [TEXT REDACTED] stated that soon after the attack on Arawala
commenced, [TEXT REDACTED] members of the Militia/Janjaweed apprehended her
[TEXT REDACTED]. The attackers [TEXT REDACTED] raped her in turns.** Witness
DLP-079 |TEXT REDACTED] stated that the attackers also abducted six young women from
the village, including a [TEXT REDACTED)] year-old girl named [TEXT REDACTED]. She
stated that [TEXT REDACTED] and the other young girls were still missing.*”*

245.Witness DZV-016 [TEXT REDACTED] was also a victim of rape during the Arawala
attack. According to thc witness, during and immediatcly after the attack, the Mili-
tia/Janjaweed and members of thc Armed Forces rounded up civilians and divided them into
three groups: men and boys. older women and young women. The older women were re-
leased. while the men and boys were taken away. The young women were further divided into
smaller groups.* The Armed Forces and Militia/Janjaweed [TEXT REDACTED] DZV-016
[TEXT REDACTED)] group of young women and took them all to the local military garrison.
[TEXT REDACTED].

246.Witness DZV-016 [TEXT REDACTED)] after arriving at the military garrison, the young
women [TEXT REDACTED] were stripped naked and raped. KUSHAYB, after being called
by the soldiers. came to inspect the naked women and then left.*” That night, men in military
uniform tied the women to trees with their legs apart and continually raped them.*® The

fighters told the women: “little dogs. this land is not for you™*’ Witness DZV-016 [TEXT
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REDACTED] on the first night, [TEXT REDACTED] was raped by between [TEXT
REDACTED] members of the Armed Forces.”™ [TEXT REDACTED].*"

247.The young women held with witness DZV-016 [TEXT REDACTED] were also beaten by
the attackers and denied food. They were continuously raped by soldiers on the nights that
followed and kept naked for at least six days. [TEXT REDACTED]. Witness DZV-016
[TEXT REDACTED)] identified seven [TEXT REDACTED] victims of the detention and
rape including a young woman named [TEXT REDACTED].*” [TEXT REDACTED] thrce
of the women detained — [TEXT REDACTED] — died while they were in captivity.*”

Inhumane Acts and Cruel Treatment

248.When the witness DYU-067 [TEXT REDACTED] met with his cousin, [TEXT
REDACTED)] described how the attackers [TEXT REDACTED]. He managed to escape
death [TEXT REDACTED].”™ The witness DBQ-071 [TEXT REDACTED] recalled that
[TEXT REDACTED] was also injured in the attack.*”

Destruction of Property and Pillage

249. Witness DLP-079 [TEXT REDACTED] described that members of the Armed Forces and
Militia/Janjaweed burned and destroyed much of the town of Arawala. The attackers pillaged
everything they could, including generators and household items. The pillaged items were
carried to the military garrison where they were loaded onto military vehicles and taken to

Garsila.*

Forcible Transfer

250.The attack on Arawala forced its inhabitants to flee. The witness DLP-079 [TEXT
REDACTED]. stated that there were at lcast 7,000 residents living there before the town was
attacked in or around December 2003.*” She rclated further that the attack on Arawala forced

its inhabitants 1o tlee and that afiler the attack. the town was abandoned and no huts were left
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standing — all of them had been burnt.'”® Similarly. the NCOI found that as a result of the at-
tack by the Armed Forces and Militia/Janjawced in December 2003 villages in the Arawala

area had been destroyed*” (see Annex 10).

V1. Admissibility Assessment

Gravity

251.The Prosecution has. in accordance with Article 53(2)(b), assessed whether the case which
is the subject of this application is inadmissible under Article 17. Under Article 17, there are
two aspects to admissibility: gravity (Article 17(1)(d)) and complementarity (Article 17(1)(a)-
(b)). Article 17(1)(d) indicates that a case is inadmissible where it is not of sufficient gravity
to justify further action by the Court.

252.For all the reasons stated in this application, the Prosccution respectfully submits that the
case which is the subject of the current application is of sufficient gravity to justify further

action by the Court.

Complementarity

253.In its decision on the warrant application in the case of Thomas [.ubanga Dyilo, Pre-Trial
Chamber 1 stated that it is a condition sine qua non for a case arising from the investigation
of a situation to be inadmissible that national proceedings encompass both the person and the
conduct which is the subject of the case before the court™ ™ The Chamber identified a case
before the Court as including “specific incidents during which one or more crimes within the
jurisdiction of the Court seem to have been committed by onc or more identified suspects™. ™'
254.In assessing the admissibility of the case, the Prosecution has followed extremely closely
all of the accountability initiatives developed by the Sudanese authorities in connection with
the situation in Dartur. It has received written information from the Government of the Sudan
on a number of occasions explaining the nature of its legal system generally. It has also re-
ceived documentation on specific matters from the Government of the Sudan relating to the

cstablishment of various committees. inquiries. investigations and tribal reconciliation en-

deavours in the context of alleged crimes in Darfur. The Prosccution has also received a large

** [FOOTNOTL REDACTED].

" [FOOTNOTE REDACTED].

0 Pre-Trial Chamber 1 Decision on the Prosecutor’s Application for a warrant of arrest, 1CC-01/04-01/06. 10
February 2006. para. 31.

! Pre-Trial Chamber I Decision on the Prosecutor’s Application for a warrant of arrest. [CC-01/04-01/06, 10
February 2006. para. 31.
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body of documentation on criminal proceedings in relation to Darfur from a wide variety of
public and confidential sources. In all of its five missions to the Sudan, the Prosecution has
sought to monitor closely any developments in relation to national proceedings. Of most sig-
nificance have been two extended missions carried out in Khartoum with a view to assessing
in the most detailed way possible thc degree to which relevant national proceedings were on-
going or had taken place.

255.In its mission of February 2006, the Prosccution met with the Minister ot Justice, the Un-
der Secretary for the Ministry of Justice, the judges of the Special Courts and the Chief Jus-
tices of each Darfur state. senior officials of the Ministry of the Interior, representatives of the
prosecution services and the Judicial Investigations Committee, the Advisory Council for
Human Rights. the Committee for Combating Gender-Based Violence, the National Commis-
sion of Inquiry and the Governor of South Darfur. In addition to detailed interviews being
conducted with these individuals. the Government of the Sudan also provided updated docu-
mentation in relation to national proceedings.

256.While in Khartoum in February 2006. the Prosccution noted caretully all that had been
carricd out to that point. In particular, a Special Court for Darfur had been established in June
2005. The Prosccution was informed that between June and November 2005 the Special Court
had completed six criminal trials. However. none of the trials in question related to either of
the individuals mentioned in this application or were in respect of the incidents mentioned in
the current application. The trials conducted at that point related to purported low level sus-
pects who were not likely to figure in any case before the Court. In November 2006 the Spe-
cial Court for all of Darfur was replaced by a Special Court in each of the three states of West,
North and South Darfur.

257.The Prosecution continued to monitor the development of national proceedings. In No-
vember 2006. the Prosecution requested an update on Sudanese national proceedings. On 9
December 2006, the Under Secretary for the Ministry of Justice wrote to the Prosecutor in-
forming him that fourteen people against whom prima facie evidence had been collected had
been arrested in relation to incidents concerning the areas of Shattaya in South Darfur and De-

# KUSHAYB was one of those named in connection with these inci-

leig in West Darfur.
dents.

258.From 27 January until 7 February 2007, the Prosecution carried out a mission to gather
further information on these developments. In this regard. the Prosecution met with The Min-

ister of Justice. the Under Secretary for the Ministry of Justice, the Chief Justice of West Dar-

*IFOOTNOTE REDACTED)].
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fur and the President of the Special Court for West Darfur. In particular, the Prosecution in-
terviewed the three special advisers of the Judicial Investigations Committee (JIC) over five
days.”

259. On 15 February 2007 the Prosecution received a letter dated 31 January 2007 from the
State Minister for Foreign Affairs, Mr. Ali Ahmed Karti (sce Annex 11). Among other things
the letter addressed the issue of complementarity. It referred again to the investigations being
carried out in respect of Shattaya and Deleig.

260.Annex 12 sets out the details and status of the work of the Judicial Investigations Com-
mission, based on the interviews between the JIC and the Prosecution.

261.The Chief Justice of West Darfur in his interview with the Prosecution indicated that
while there were clearly difficulties for the administration of justice in the context of an ongo-
ing conflict, the Courts in the arca had nonetheless performed well. He indicated that in all the
Courts under his authority a total of 5.302 cases had been completed in 2006. leaving only
seven cases outstanding. He accepted that most of the cases related to parties coming from
relatively urbanised areas rather than the countryside.

262. The President of the Special Court for West Darfur indicated that it had dealt with only
one case in 2006, concerning the alleged murder of a student by a policeman.

263.The current application alleges that war crimes and crimes against humanity were com-
mitted by HARUN and KUSHAYB in Mukjar. Bindisi. Kodoom and Arawala. all in the
Wadi Salih and Mukjar Localities of West Darfur. The conduct underlying the alleged crimes
includes inter ulia killing. rape, torture. persecution, forcibly displacing civilians, depriving
civilians of their liberty. pillaging and destroying property.

264.The case before the Court therefore involves two identified persons. While there are indi-
cations that KUSHAYB is under investigation in relation to certain matters, there is no indi-
cation that HARUN is under investigation for any crime in rclation to Dartur.

265.1t is noted that both the Prosecution and the JIC are investigating crimes committed in
Arawala.®' The Prosccution investigation relates to events in or around December 2003 and
refers to the killing of 26 pcople. as well as multiple rapes and notorious examples of inhu-
mane treatment. The JIC is investigating an incident of 5 November 2003 in relation to an un-
specified number of killings. It makes no mention of rape or other inhumane treatment. The
Prosccution does not conclude that the JIC investigation relates to the same incident at this

point.

*3 [FOOTNOTE REDACTED].
™ See Annex 12, para. 10,
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266.With regard to conduct, the indications reccived at this stage are that KUSHAYB is under
investigation by the JIC in relation to acts of Killing, kidnapping. looting and destruction of
property through burning. The underlying conduct set out in this application includes a much
broader array of acts for a number of very serious crimes. In particular it is noted that at this
point the JIC has made no mention of investigating any allegations of conduct related to rape,
torture, forced displacement or persecution.

267. In conclusion, the Prosecution respectfully submits that the investigations currently being
carried out by the relevant Sudanese authorities do not encompass the same persons and the
same conduct which are the subject of the case before the Court. To the extent that the inves-
tigations do involve one of the individuals named in this application, they do not relate to the
same conduct which is the subject of the case before the Court: the national proceedings are
not in respect of the same incidents and address a significantly narrower range of conduct.

Therefore. the Prosecution considers there is no reason to believe the case is inadmissible.

VII. Ensuring the Appearance of Ahmad HARUN and Ali KUSHAYB

268.Under Article 58, if the Pre-Trial Chamber is satisfied that there are reasonable grounds to
believe that a person has committed crimes within the jurisdiction of the Court, the Chamber
may issue upon the application of the Prosccution cither a warrant of arrest or a summons to
appear.

269.The Prosecution. by this application, submits that the evidence and information summa-
rised above give reasonable grounds to believe that the persons. Ahmad HARUN and Ali
KUSHAYB, committed the crimes alleged.

270.The next issue to address is the best manner in which to ensure the appearance of those
two individuals. On the basis of Article 58 the Prosecutor may submit an application request-
ing an arrest warrant. scc Article 58(1), or a summons for a person to appear, see Article
58(7). To decide on the merits of those two options. the Prosccution is obligated to assess all
of the information gathered during the investigation. In addition. its assessment and request
necessarily involve an element of predicting the likelihood of future events.™ The Prosecu-
tion finally submits that all of the information in this application may be viewed by the

Chamber to bear upon an evaluation of the two availablc options.

®> Similarly. see Appeals Chamber Judgment on the appeal of Mr. Thomas Lubanga Dyilo against the decision
of Pre-Trial Chamber [ entitled "Décision sur la demande de mise en liberté proviso ire de Thomas Lubanga
Dyilo". 1ICC-01.04-01/06-824, 13 February 2007. para. 137.

No. ICC-02/05 91/94 27 February 2007



. ICC-02/05-56 27-02-2007 92/94 EO PT

271.Ensuring the persons’ appearance is a major challenge. It will be primarily the responsibil-
ity of the territorial State. the Sudan. upon the Chamber’s decision, either to take steps to ar-
rest the persons under Article 59 or to serve the summons under Article 58. The Sudanese
Government. as the territorial State, has both the legal responsibility to cooperate with a view
to the appearance of the named individuals,”® Ahmad HARUN and Ali KUSHAYB, in ac-
cordance with the Chamber’s decision. and the ability to do so.

272.According to Article 58(1)(b) the Pre-Trial Chamber shall issue an arrest warrant if it ap-
pears necessary: (i) To ensure the person’s appearance at trial; (ii) To ensure that the person
does not obstruct or endanger the investigation or the court proceedings, or; (iii) Where appli-
cable, to prevent the person from continuing with the commission of that crime or a related

crime which is within the jurisdiction of the Court and which arises out of the same circum-

187

stances. In this respect as related above®™’ the Prosecution wishes to indicate that it has infor-

mation that HARUN has a previous record of concealing evidencc in this case.

273.After a careful analysis of the relevant information, the Prosecution nonetheless has as-
sessed at this stage. and respectfully submits. that a summons to appear should be the alterna-
tive first pursued by the Court. This route was introduced in Article 58 in the Statute in Rome
as a less intrusive one. The Prosecution’s present assessment is that a summons could prove
sufficient to ensure the persons’ appearance.

274.In particular, the Prosecution considers worthy ot the Chamber’s consideration that the
Government of the Sudan, which would serve the summons. and would have to facilitate and
follow up on the summons. thus far has in practice provided a degree of cooperation in re-
sponse to the Prosecution’s requests. The Prosecution cannot prejudge, as the matter proceeds
to the Pre-Trial Chamber. the subsequent decisions that will be taken by the Government of
the Sudan in relation to this new phase of the proceedings. The Prosecution can only call the
attention of the Pre-Trial Chamber to past instances. Obviously. there remain a number of
outstanding requests. in particular a request to interview HARUN that was formulated by the
OTP on 16 November 2005 and was never granted and recently, an unwillingness to allow
such investigative steps as interviews ol witnesses under Article 55(2)." A degrec of coop-
eration has nonethcless been torthcoming. It included providing information required by the

Prosecution in respect of particular documents from the National Commission of Inquiry. fa-

#6 See UN Security Council Resolution 1593 (S/RES/1593) (2005), which determined “that the Government of
Sudan and dll other partics to the conflict in Darfur shall cooperate fully and provide any necessary assistance
to the Court und the Prosecutor pursudant (o this resolution”,

¥7 See, supra. footnote 161.
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cilitating four missions to Khartoum during 2005 and 2006, facilitating interviews including
that of a senior ofticial under the procedures set torth in Article 55(2), and organising a fifth
mission to Khartoum in January 2007. This last instance of cooperation occurred after the
Prosecution’s announcement to the UNSC that it was completing its investigation and plan-
ning to submit its evidence to the judges in February 2007. In light of those elements, and
bearing in mind that we are entering a new phase of the judicial proceedings, the Prosecution
foresees the possibility that the Government could cooperate in facilitating the appearance of
those persons against whom a summons may be issued.

275.Compliance with summonses to appear will also depend on the willingness of the persons
concerned. In this regard. it is important to note the position of HARUN as a member of Gov-
ernment and that of KUSHAYB as a high ranking official. HARUN has moreover in the past
shown willingness to cooperate with the UNCOI and NCOI .

276.Concerning KUSHAYB’s situation. the Pre-Trial Chamber can refer to Annex 12 of the
present application: he is reported to be in detention, at the order of a national jurisdiction
separate from the ICC. under a separate legal regime and for separate charges. The Pre-Trial
Chamber could summons him to appear before the Court. while he would remain in custody
under the Sudanese judicial decision: the Sudanesc authorities overseeing his detention and
the Host state would be called upon to facilitate such a process.

277.The Pre-Trial Chamber, ot course. will weigh the record independently on the issuc of
whether it is more appropriate to issue warrants of arrest or summonscs.

278.Finally. the Prosecution submits that a number of circumstances could lead it to modity its
assessment of the likelihood that a summons to appear would prove sufficient in ensuring the
persons’ appearance. In this regard the Prosecution submits that any ofticial response or ac-
tion of the Sudanese Government. or of HARUN or KUSHAYAB, to the filing of this applica-
tion. to the effect that they will resist or fail to comply with any decision by the Pre-Trial
Chamber on this matter, would modify this assessment of the OTP and would justity. in the
Prosecution’s view. and subject to the Pre-Trial Chambet's determination. the issuance of

warrants of arrest.

VIIL. [ TEXT REDACTED]

279.[TEXT REDACTED].
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280.|TEXT REDACTED].*
281.[TEXT REDACTED]."

IX. Conclusion

282. For the reasons stated above the Prosecution respectfully requests that summonses to ap-

pear be issued in respect of Ahmad Muhammad HARUN and Ali Muhammad Ali ABD-
AL-RAHMAN (also known as Ali KUSHAYB).

Luis Moreno-Ocampo
Prosecutor

Dated this 27th of February 2007
At The Hague. The Netherlands
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