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I - INTRODUCTION 

1. With leave from the Honourable Appeals Chamber (“Appeals Chamber”),1 the Defence for 

Mr Ali Muhammad Ali Abd-Al-Rahman (“Mr Abd-Al-Rahman”, “Defence”) replies to the 

Response submitted by the Office of the Prosecutor (“OTP”, “Prosecution”) on 17 April 2026 

(“Response”).2 This Reply is limited to the issues for which leave was granted and presented in 

the same order. Where appropriate and to avoid repetitions,3 the Defence refers to its earlier 

submissions in response to the Observations of the Legal Representative for Victims4 filed on 

5 June 2026 (“Response to LRV”).5 The Defence does not reiterate its submissions on the 

impact of the identified issues on the Trial Judgment, which has already been addressed in the 

Application for Leave to Reply.6 

2. Pursuant to Regulation 23bis(1) of the Regulations of the Court (“RoC”), the Reply is 

Confidential as it refers to some information under that classification. A Public Redacted 

Version is filed simultaneously. 

II - GROUNDS OF APPEAL 1-5 (JURISDICTION AND NULLUM CRIMEN SINE 

LEGE) 

(i) Interpretation of Article 22 of the Statute 

3. This issue concerns paragraphs 9 and 17-19 of the Response. In these paragraphs, the 

Prosecution advances a novel and extraordinarily bold interpretation of Article 22 of the Statute, 

disconnecting its paragraph 1 from its paragraph 2: “Put simply, while article 22(1) entails 

considering the objective foreseeability of prosecution for particular conduct, article 22(2) 

governs the manner in which crimes under the Statute are interpreted by the Court. Article 

22(2) therefore does not limit the evidence (such as scope of national or international legal 

provisions relating to the charges) which may establish the objective foreseeability required 

under Article 22(1). […] Furthermore, since Article 22(1) does not require that the crimes 

under the statute were directly incorporated into national law, […] this “foreseeability and 

accessibility” assessment under Article 22(1) must necessarily permit consideration of relevant 

 
1 ICC-02/05-01/20-1350-A (“Decision on Defence’s Request for Leave to Reply”), 16 June 2026. 
2 ICC-02/05-01/20-1320-Conf A (“Response”), 17 April 2026. 
3 Decision on Defence’s Request for Leave to Reply, para. 32. 
4 ICC-02/05-01/20-1321-Conf: “CLRV Observations on the “Defence Appeal Brief” (ICC-02/05-01/20-1303-

Conf)” (“LRV Observations”), 17 April 2026 (no public version available).  
5 ICC-02/05-01/20-1348-Red: “Response to LRV”. 
6 Application for Leave to Reply, paras. 6, 15, 17-18, 20-21. 
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analogies. […] In other words, article 22(2) prohibits analogy in judicial reasoning on the 

required elements of crimes for the purpose of improperly expanding the Court’s jurisdiction 

ratione materiae” (emphasis in original).7 

4. The Prosecution’s interpretation of Article 22 of the Statute is yet another interpretation, 

different from that advanced by the LRV at paragraph 101 of the LRV Observations8 and 

addressed at paragraph 9 of the Response to LRV.9 The Prosecution’s interpretation of Article 

22 is thus different from and is not supported by the LRV’s alternative interpretation.  

5. The LRV’s and the Prosecution’s proposed interpretations, though not supporting each 

other, have in common that they seek to restrict the scope of Article 22: for the LRV, Article 

22(2) would only prohibit “the introduction of new crimes within the ICC’s  jurisdiction by 

analogy as applied by the judiciary”;10 for the Prosecution, Article 22(1) would relate to the 

foreseeability test set by the Appeals Chamber for the first time in its OA8 Ruling and would 

“permit consideration of relevant analogies”,11 while “article 22(2) governs the manner in 

which crimes under the Statute are interpreted by the Court.”12  

6. Under the well-established jurisprudence of the Court, including that of the Appeals 

Chamber, “the interpretation of treaties, and the Rome Statute is no exception, is governed by 

the Vienna Convention on the Law of Treaties (23 May 1969), specifically the provisions of 

articles 31 and 32. The principal rule is set out in article 31(1) that reads: A treaty shall be 

interpreted in good faith in accordance with the ordinary meaning to be given to the terms of 

the treaty in their context and in the light of its object and purpose.”13  

7. Under Articles 31-32 of the Vienna Convention on the Law of Treaties (“VCLT”), a treaty 

shall be interpreted (i) “in good faith”,14 (ii) “in accordance with the ordinary meaning to be 

given to the terms of the treaty”,15 (iii) in light of its context, which principally includes “the 

 
7 Response, paras. 9, 17-18.  
8 LRV Observations, para. 101. 
9 Response to LRV, para. 9. 
10 LRV Observations, para. 101; addressed Response to LRV, para. 9. 
11 Response, para. 17. 
12 Response, para. 9. 
13 E.g. Appeals Chamber: DRC, ICC-01/04-168 OA3, para. 33; Lubanga, ICC-01/04-01/06-926 OA8, para. 8; 

Katanga et al., ICC-01/04-01/07-522 OA3, para. 5; Trial Chambers: Lubanga, ICC-01/04-01/06-1311-Anx3, 

para. 12; Katanga et al., ICC-01/04-01/07-1213-tEng, para. 31; Pre-Trial Chambers: Lubanga, ICC-01/04-

01/06-1-Corr-Red, para. 42; Ntaganda, ICC-01/04-02/06-20-Anx2, para. 43; Bemba, ICC-01/05-01/08-388, 

para. 31; Presidency: Lubanga, ICC-01/04-01/06-2138-AnxIII, p. 5.  
14 Vienna Convention on the Law of Treaties, 1969, article 31(1). 
15 Vienna Convention on the Law of Treaties, 1969, article 31(1). 
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text [of the treaty], including its preamble and annexes”,16 (iv) “a special meaning shall be 

given to a term if it is established that the parties so intended”17 and “recourse may be had to 

supplementary means of interpretation, including the preparatory work of the treaty and the 

circumstances of its conclusion, in order to confirm the meaning [of a provision that is] (a) […] 

ambiguous or obscure; or (b) leads to a result which is manifestly absurd or unreasonable”.18 

The Defence submits that the interpretation of Article 22 advanced by the Prosecution runs 

counter to all four criteria. 

8. First, the Prosecution’s interpretation is not advanced in good faith. It is submitted for the 

very first time in response to the Defence’s Appeal Brief, whereas no such interpretation of 

Article 22 had ever been advanced at trial by the Prosecution in response to the Defence’s 

submissions. It seems clear that this restrictive interpretation is improvised as a last-minute (and 

slightly desperate) attempt to save the Trial Judgment from reversal. But this comes too late 

and cannot redress the errors of law, fact and procedure on which GoAs 1 to 5 are premised. 

The Prosecution’s submissions in support of its proposed interpretation of Article 22 are also 

internally contradictory: at paragraph 17, the Prosecution submits that Article 22(1) 

“necessarily permits consideration of relevant analogies”,19 but continues at paragraph 18 by 

submitting that Article 22(2) “prohibits analogy in judicial reasoning on the required elements 

of crimes”,20 and fails to explain what the allegedly permitted analogies under Article 22(1) 

should relate to, if it is not the elements of crimes. But these are forbidden under Article 22(2) 

of the Statute, as the Prosecution acknowledges. The Prosecution finally submits that the Rome 

Statute has been applicable in Sudan since 2002,21 against the clear and contrary ruling of the 

Appeals Chamber.22 The internal inconsistency of its submissions and blunt contradiction with 

the Appeals Chamber’s ruling on the matter are fatal to the interpretation it proposes and that it 

advances it for the sole purpose of trying to save the Trial Judgment from being overturned. 

9. Second, the Prosecution’s interpretation is in contradiction with the ordinary meaning of 

the terms of Article 22: “The definition of a crime shall be strictly construed and shall not be 

extended by analogy.” This wording is clear and leaves no room to “necessarily permit 

 
16 Vienna Convention on the Law of Treaties, 1969, article 31(2). 
17 Vienna Convention on the Law of Treaties, 1969, article 31(4). 
18 Vienna Convention on the Law of Treaties, 1969, article 32. 
19 Response, para. 17. 
20 Response, para. 18. 
21 Response, para. 29. 
22 ICC-02/05-01/20-503 OA8, para. 86. 
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consideration of relevant analogies”.23 “In case of ambiguity”, where the basis for the exercise 

of the Court’s jurisdiction is not clear, for instance when the Rome Statute is not applicable24 

and when the only definition of the crimes applicable to the Accused is found in the national 

law of his State of nationality,25 “the definition shall be interpreted in favour of the person being 

investigated, prosecuted or convicted”. If, therefore, as the Prosecution26 and the Defence27 

both submit, Sudanese law is not applicable before the Court, the Trial Chamber erred in the 

Judgment in relying on it as the basis for the exercise of the Court’s jurisdiction. The 

convictions must be reversed. In the alternative, if Sudanese law is applicable, which the 

Defence challenges, then the fact that these definitions require elements which differ from the 

Court’s Elements of Crimes28 should be taken into account in the Appellant’s favour and lead 

to a finding that the requirements of the principle of legality under Article 22(2) are not met.  

10. Third, the Prosecution’s novel and restrictive interpretation of Article 22 is incompatible 

with the context of that provision, in particular Article 21(3) of the Statute, according to which 

“the application and interpretation of law pursuant to [Article 21] must be consistent with 

internationally recognized human rights”. None of the provisions of international Human 

Rights treaties relied upon by the Appeals Chamber at paragraph 84 of its OA8 Ruling29 open 

the door to “necessarily permit consideration of relevant analogies”, as proposed by the 

Prosecution.30 The proposed interpretation of Article 22 is thus excluded by its context, 

principally Article 21(3) of the Rome Statute. 

11. Fourth, the Prosecution fails to make any reference to the preparatory works of the Statute 

confirming that the interpretation of Article 22 it advances corresponds to the intention of its 

drafters. The reason for this lacuna is clear: there is none and the drafters intent was the exact 

opposite of the Prosecution’s proposed interpretation. Article 39 “Principle of Legality (Nullum 

Crimen Sine Lege)” of the Draft Statute of the International Criminal Court submitted by the 

International Law Commission (“ILC”) in its Final Report on the works of its 46th session of 

1994 read as follows: “An Accused shall not be held guilty: (a) in the case of a prosecution with 

 
23 Response, para. 17. 
24 ICC-02/05-01/20-503 OA8, para. 86. 
25 Trial Judgment, paras. 32-35, 50-51.  
26 E.g. ICC-02/05-01/20-1331 A2, para. 7.  
27 Appeal Brief, para. 17. 
28 Appeal Brief, para. 17. 
29 ICC-02/05-01/20-503 OA8, para. 84, referring to Universal Declaration of Human Rights, UNGA Resolution 

217 (III) A, art. 11(2); International Covenant on Civil and Political Rights, art. 15; African Charter on Human 

and Peoples’ Rights, Doc. CAB/LEG/67/3/Rev. 5, 27 June 1981, art. 7(2); Arab Charter on Human Rights, art. 15.  
30 Response, para. 17. 
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respect to a crime referred to in article 20 (a) to (d) [namely, genocide, aggression, war crimes 

and crimes against humanity], unless the act or omission in question constituted a crime under 

international law; (b) in the case of a prosecution with respect to a crime referred to in article 

20 (e) [namely, crimes under specific treaty provisions], unless the treaty in question was 

applicable to the conduct of the accused; at the time the act or omission occurred” (emphasis 

added).31 The ILC Commentary under that draft provision is eloquent: “In principle, non-

compliance with the littera verba of a treaty will not be sufficient to constitute a crime if the 

treaty did not apply to the accused, whether in accordance with its terms or – perhaps more 

importantly – because the treaty did not apply as law to the conduct of the accused. For 

example, an act by a national of State A on the territory of State A may not be regarded as 

governed by a treaty if State A was not at the time of the conduct a party to the treaty and if it 

was not part of its law” (emphasis in the original).32 The ILC drafters thus retained a very broad 

definition of the principle of legality. Under their definition, domestic criminalisation could not 

serve as a basis for the exercise of the Court’s jurisdiction. The crimes had to exist under 

international law and the relevant provisions of international law had to be applicable to the 

Accused at the time of his conduct. This reference will further be relied upon at paragraph 18 

of the below submissions under the second aspect of the Prosecution’s submissions with respect 

to Customary International Law.   

12. Closer to the Rome Conference, the Report of the Working Group on the Definition of 

Crimes of February 1997 maintained the same formulation as Article 39 of the ILC Draft and 

added a paragraph 2: “Conduct shall not be construed as criminal and sanctions shall not be 

applied under this Statute by a process of analogy.”33 The combination of the earlier ILC draft 

Article 39 with this additional provision leaves no room for an interpretation restricting the 

scope of the principle of legality in the novel way proposed by the Prosecution. This did not 

correspond to the intent of the drafters of the Statute. 

13. The Prosecution also seeks to portray the Trial Chamber’s reliance on provisions from 

Sudanese Law as mere “evidence (such as the scope of national or international legal 

provisions relevant to the charges)”, rather than it being the sole basis for the exercise of the 

Court’s jurisdiction in the Trial Judgment. But assuming that the Prosecution’s description of 

 
31 International Law Commission 1994 Final Report: Draft Statute of the International Criminal Court, Article 39, 

p. 112. 
32 Ibid., p. 113. 
33 UN Doc. A/AC.249/1997/L.5, Report of the Working Group on the Definition of Crimes, 11-21 February 1997, 

p. 19: Article A – Nullum crimen sine lege, para. 2. 
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the Trial Chamber’s reliance on Sudanese Law is correct, which is challenged, this then leaves 

the Court with no basis to exercise its jurisdiction in the Case identified in the Trial Judgment. 

No alternative legal basis for jurisdiction is contemplated. Sudanese Law was relied upon at 

paragraphs 32-35 and 50-51 of the Trial Judgment as the sole basis for the exercise of the 

Court’s jurisdiction. For all the reasons submitted in GoAs 1 to 5 and in light of the ILC draft 

Statute quoted above, this was wrong and amounted to an error of law. The Trial Judgment 

should be reversed accordingly. 

(ii) Consideration of Customary International Law 

14. At paragraphs 17 (footnotes 43-44), 19 (footnotes 50 and 52), 25-27, 32, 38-39 and 48, the 

Prosecution submits that the principle of legality would be satisfied in any event because of the 

Customary International Law nature of the crimes. This submission marks a significant shift 

from the Prosecution’s position at trial. In its Response to the Defence’s Application for Leave 

to Reply, the Prosecution submitted that the Defence is incorrect to suggest that relying on 

Customary International Law was never proposed at trial, but can only refer to the preliminary 

ruling OA8 of the Appeals Chamber on the matter,34 while submitting at the same time that 

“the Appeals Chamber neither affirmed nor even suggested […] – that the Court should apply 

customary international law when exercising jurisdiction on the territory of a non-State Party 

on the basis of a UN Security Council referral”.35 Here again, the Prosecution’s submissions 

are internally inconsistent.  

15. The truth is that the Customary International Law dimension of the charged crimes was 

never discussed. The Prosecution never mentioned it in response to the Defence’s submissions 

on jurisdiction. Quite the opposite, the Prosecution disassociated itself from the Appeals 

Chamber’s ruling on the matter,36 preferring to rely on evidence that Sudan was a Party to 

International Human Rights and Humanitarian Law treaties, as well as agreements governing 

its – Sudan’s, not Sudanese nationals’ – obligations in internal armed conflicts, Sudan’s 1998 

Constitution, the direct application of international treaties in Sudan’s domestic system - which 

is challenged -,37 and the criminalisation of the Appellant’s alleged conduct under the Sudanese 

Criminal Code.38 The Prosecution concludes that individual criminal responsibility for the 

 
34 ICC-02/05-01/20-1341-Conf A (no public redacted version), para. 6. 
35 Response, para. 19, footnote 50. 
36 Ibid.. 
37 ICC-02/05-01/20-1206-Red, para. 666. 
38 ICC-02/05-01/20-1206-Red, para. 667. 
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charged crimes was foreseeable to the Appellant “on the basis of his prior experience in the 

SAF, his religion, and due to the fact that his role as a senior Militia/Janjaweed leader involved 

joint operations with the SAF in Darfur and close coordination with senior SAF officers.”39 The 

purported Customary International Law nature of the charged crimes at no point formed a part 

of the Prosecution’s submissions before the Trial Chamber. These are entirely new and 

formulated, once again, as a last-minute resort to try to save the Trial Judgment from reversal 

on jurisdiction. 

16. As a result of the Prosecution’s failure to deal with the issue at trial, the purported 

Customary International Law nature of the charged crimes has never been debated. In any event, 

engaging into a judicial debate on that issue would have inconsequential. 

17. Had the Prosecution wished to suggest that the charged crimes formed part of Customary 

International Law, the burden was on it to demonstrate as much. Proving that the Court had 

jurisdiction to try the Appellant formed part of the Prosecution’s case. That responsibility was 

thrown into sharper focus once the Defence embarked on its jurisdiction challenge before the 

Pre-Trial Chamber.40 The Customary International Law dimension of a crime cannot simply be 

asserted, as the Prosecution baldly does in its Response, without relying on any authority. Under 

Article 38(1)(b) of the Statute of the International Court of Justice (“ICJ”), it requires a 

demonstration of “evidence of a general practice accepted as law”:41 “Not only must the acts 

concerned amount to a settled practice, but they must also be such, or be carried out in such a 

way, as to be evidence of a belief that this practice is rendered obligatory by the existence of a 

rule of law requiring it. The need for such a belief, i.e., the existence of a subjective element, is 

implicit in the very notion of the opinio juris sive necessitatis. The States concerned must 

therefore feel that they are conforming to what amounts to a legal obligation.”42 This is a 

cumbersome and meticulous, but necessary demonstration. It is feasible though: the Defence 

itself has done so by engaging in that exercise with respect to the right of victims to reparations 

in its recent submissions on the matter, relying on a study of peace-settlement treaties, the 

practice of 33 States from different legal traditions and regions of the world, the practice of 

international organisations and the case law of regional Human Rights Courts.43 The 

Prosecution made no even vaguely comparable attempt in support of its bare and belated 

 
39 ICC-02/05-01/20-1206-Red, para. 678. 
40 ICC-02/05-01/20-302-tENG. 
41 Statute of the International Court of Justice, art. 38(1)(b).  
42 ICJ, North Sea Continental Shelf Cases, Judgment, para. 77. 
43 ICC-02/05-01/20-1338, paras. 54-118.   
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assertion that the charged crimes were defined under Customary International Law. In the 

absence of such a compelling demonstration, and of an adversarial debate on the International 

Customary Law nature of each charged crime in the course of which the Defence has the 

opportunity, as appropriate, to challenge the crystallisation of each relevant Customary Rule, 

the Appeals Chamber should decline to enter a finding as to the International Customary Law 

nature of the charged crimes. The Prosecution’s submission in this respect must fail. 

18. Had the Prosecution successfully established the Customary International Law nature of the 

charged crimes, this demonstration may have assisted the Trial Chamber in entering a valid 

determination on the principle of legality, but this would have had no impact on the fact that 

the law applicable to the Appellant in 2003-2004 provided no basis for the exercise of the 

Court’s jurisdiction. Customary International Law was not applicable in Sudan’s domestic law 

in 2003-2004. It only started becoming applicable as a result of the 2005 Interim National 

Constitution of the Republic of Sudan44 and of the 2007 Sudanese Armed Forces Act.45 The 

Defence refers to its submissions and evidence relied upon at paragraphs 238-250 of its Final 

Brief46 and paragraph 13 of its Appeal Brief.47 Although Article 39 of the ILC Draft Statute and 

Commentary quoted at paragraph 11 above is related to treaty law,48 the requirement, 

emphasised by the ILC, that the relevant provisions shall “apply as law to the conduct of the 

accused” (emphasis in the original) and that “an act by a national of State A on the territory of 

State A may not be regarded as governed by a treaty if State A was not at the time of the conduct 

a party to the treaty and if it was not part of its law” (emphasis added),49 is transposable to 

Customary Rules, which are just another source of Public International Law governing States’ 

rights and obligations, as opposed to their nationals’ rights and obligations. Although 

Customary International Law existing in 2003-2004 was certainly binding on Sudan – unless it 

had persistently objected to it -, it did not form “part of its law” and was thus not applicable to 

Sudanese nationals, such as the Appellant, until the 2005 Interim National Constitution of the 

Republic of Sudan and the 2007 Sudanese Armed Forces Act provided for its application to 

Sudanese nationals by way of domestic implementation.  

 
44 DAR-OTP-0136-0605. 
45 DAR-D31-0003-0074. 
46 Defence Final Brief, paras. 238-250. 
47 Appeal Brief, para. 13. 
48 International Law Commission 1994 Final Report: Draft Statute of the International Criminal Court, Article 39, 

pp. 112-113. 
49 Ibid., p. 113. 
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19. Demonstrating the Customary International Law nature of the charged crimes thus had no 

impact on the fact that it was not applicable to the Appellant in 2003-2004 and thus could not 

provide a basis for the exercise of the Court’s jurisdiction against him. The Prosecution failed 

in demonstrating the purported Customary International Law nature of the charged crimes and, 

even if it had been successful in doing so, this demonstration would have been without 

consequence. The Court had no jurisdiction in respect of crimes committed in 2003-2004 in 

Sudan by Sudanese nationals. The Trial Chamber erred in law in finding otherwise in the case 

of the Appellant. The Trial Judgment should be reversed accordingly. 

III - GROUND OF APPEAL 22 (MISREPRESENTATIONS IN ASYLUM CLAIMS) 

20. The Appeals Chamber granted leave to reply in relation to GoA 22, noting that it “relate[s] 

to matters affecting the approach taken by the Trial Chamber in assessing the credibility of 

certain witnesses.”50 

21. At paragraph 188 of its Response, the Prosecution seeks to rebut the Defence’s arguments 

that the Trial Chamber erred in law in its approach to the credibility of key Prosecution 

witnesses who had lied to domestic authorities in their claims for asylum. The Prosecution 

introduces as an irrelevant consideration the fact that misrepresentations on an asylum 

application do not automatically result in revocation of an individual’s refugee status. The 

Prosecution’s argument is itself irrelevant for two reasons. Firstly, revocation of the refugee 

status of the four witnesses in question [REDACTED] formed no part of the Defence’s 

submissions either in its Final Trial Brief or on appeal. The Defence’s arguments always 

focussed on the witnesses’ material lies in their asylum claims made in order to obtain refugee 

status. Had their misrepresentations been detected during the asylum assessment process, they 

may never have been granted refugee status in the first place. Revocation of refugee status that 

has already been granted was never a feature of the Defence’s submissions, the only focus of 

which related to the impact of asylum application misrepresentations on the credibility of the 

witnesses’ evidence.  

22. Secondly, considerations of the explanations offered for misrepresentations to 

[REDACTED] and the materiality of those misrepresentations may be relevant to the question 

of whether a claim for asylum should be rejected, or whether a successful grant of asylum status 

should be revoked.51 Insofar as the Prosecution may have meant to suggest that 

 
50 Decision on Defence’s Request for Leave to Reply, para. 28. 
51 Response, para. 188. 
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misrepresentations in an asylum claim should not necessarily result in the revocation of refugee 

status, according to the guidance provided to national authorities responsible for assessing 

claims for asylum, the Defence agrees. But that had nothing to do with the Defence’s arguments 

on appeal. 

23. What these factors were relevant for is the consideration of their credibility in subsequent 

criminal proceedings, in the first place their appearance before the Court and the assessment of 

their credibility as witnesses. The nature of the misrepresentations told by [REDACTED] in 

their respective asylum claims cannot reasonably be described as non-material or non-decisive 

for the assessment of their credibility as witnesses before the court. These misrepresentations 

certainly cannot be described as non-deliberate or accidental.52 [REDACTED],53 thereby 

demonstrating the deliberate nature of his misrepresentations. [REDACTED],54 thereby 

demonstrating the wilfulness of that decision. 

24. Since [REDACTED]’s asylum file was only disclosed to the Defence after his testimony, 

his explanations for the discrepancies between the account provided to [REDACTED] and his 

account to the Prosecution [REDACTED] could not be tested under cross-examination. 

Consequently, the Trial Chamber had no material upon which any conclusions about the 

deliberate or accidental nature of his misrepresentations in his asylum claim could be founded. 

The Trial Chamber’s rejection of Defence’s submissions about [REDACTED]’s credibility 

based on his asylum claim go completely unexplained.55 

25. [REDACTED], for his part, did not even attempt to suggest that his misrepresentations in 

his asylum claim to [REDACTED] were anything other than deliberate.56  

26.  In its Response, the Prosecution misrepresents the Defence arguments that an individual’s 

material and deliberate lies told to [REDACTED], in circumstances where they are told that 

they are expected and trusted to tell the truth demonstrate an ability and willingness to offer 

falsehoods when they perceive it to be in their interests to do so. The Prosecution conflates two 

very different issues: the cautious approach that should be taken to “the testimony of a witness 

who has benefitted in a material way from their participation as a witness in the criminal 

 
52 Cf. Trial Judgment, para. 220. 
53 Final Trial Brief, para. 171. 
54 Trial Judgment, Annex B, para. 139. 
55 Trial Judgment, Annex B, para. 201. 
56 Final Trial Brief, para. 161; Trial Judgment, Annex B, para. 181. 
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proceedings”57 and the correct approach to be taken by a Trial Chamber when confronted by a 

witness who has deliberately lied or otherwise made misrepresentations in earlier solemn 

proceedings. Because it failed to exercise its discretion correctly, the Trial Chamber could not 

be reasonably persuaded of the reliability and credibility of the witnesses’ statements. 

27. For the reasons stated in support of GoA 22, a failure by the Trial Chamber to take material 

and deliberate lies adequately into account amounts to an error of law in the Chamber’s overall 

assessment of witnesses’ credibility.58 

IV - GROUND OF APPEAL 29 (RELIANCE ON CONTEMPORANEOUS NOTES) 

28. Similarly, the Appeals Chamber granted leave to reply in relation to GoA 29, noting that it 

too “relate[s] to matters affecting the approach taken by the Trial Chamber in assessing the 

credibility of certain witnesses.”59 

29. At paragraphs 217-218 of its Response, the Prosecution misconstrues GoA 29 as an 

argument founded, at least in part, on a lack of equality of arms because “the Prosecution also 

did not have access to these [contemporaneous] notes.”60 It is not. 

30. It was made clear in the Trial Judgment that weight was attached to the evidence of P-0012, 

P-0877 and P-0878 in significant part because their accounts were detailed, and the reason their 

accounts could be so detailed is that contemporaneous notes had allegedly been made. The 

Defence has set out the Trial Chamber’s positive credibility findings relating to these three 

witnesses, bolstered by their respective accounts about having allegedly made 

contemporaneous notes, in its Appeal Brief,61 but the following examples are worth 

highlighting: 

The Chamber finds that it is those notes which enabled [P-0012] to give the dates and details of 

the events. […] The Chamber is satisfied that [P-0012]’s account of the above-mentioned facts 

add to his credibility and reliability.62 

 
[T]he Chamber is satisfied that [P-0877] did make relatively contemporaneous notes of the 

events. Having considered [P-0877]’s very detailed account, the cogency and precision of his 

evidence, including the dates of events, the Chamber is satisfied that [P-0877] wrote down the 

 
57 Response, para. 188. 
58 Final Trial Brief, paras. 158-171. 
59 Decision on Defence’s Request for Leave to Reply, para. 28. 
60 Response, para. 218. 
61 Appeal Brief, paras 179-180. 
62 Trial Judgment, Annex B, para. 23. 
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names of the detainees on his garment and subsequently transferred this information into paper 

form and that his evidence in this regard can be relied upon.63 

 

For the same reasons as expressed in its assessment of [P-0012]’s evidence, the Chamber is 

satisfied that [P-0878] did indeed make relatively contemporaneous notes of the events. It is those 

notes which enabled him to give the details of the events - and write his first account to the 

Prosecution unassisted by investigators - and those details assisted the Chamber in concluding 

that his account of what took place during the operation, for the most part, is credible and 

reliable.64 

31. The fact, therefore, of the existence of alleged contemporaneous notes – or at least of the 

alleged existence of contemporaneous notes at some point in the past – was a matter of 

importance to the Trial Chamber. Had they not been alleged to exist, the credibility of these 

critical Prosecution witnesses would likely have been diminished. 

32.  The Defence’s appeal is less founded on a complaint that the Trial Chamber attached 

greater weight to witnesses’ accounts because they claimed to have made contemporaneous 

notes of the events than it is based on the complaint that these alleged contemporaneous notes, 

or later copies of these contemporaneous notes, were never produced by the witnesses. They 

were never shown to the Prosecution, and never disclosed to the Defence. Even if the Trial 

Chamber was entitled, in the exercise of its discretion, to find that P-0012, P-0877 and P-0878 

were truthful in their accounts of having made contemporaneous notes, the fact reminds that 

these notes were never produced. Consequently, the Defence could not carry out any analysis 

of the original notes to (i) assess their internal consistency with the witnesses’ statements to the 

Prosecution, (ii) assess their internal consistency with the witnesses’ in-court testimony; and 

(iii) assess the consistency of the accounts of the same events as produced by P-0878 and his 

subordinate, P-0012.65 

33. The Prosecution raises two wholly irrelevant and fallacious arguments in its Response. 

Firstly, the Prosecution submits that the Defence had the ability to challenge the evidence since 

it was “made available” through the witnesses’ viva voce testimony.66 However, this entirely 

ignores the fact that the only evidence of the existence of the alleged contemporaneous notes 

was the word of each of the respective witnesses. Similarly, the only evidence of why each of 

the witnesses no longer had (immediate) possession of their notes, or had not handed over their 

notes to the Prosecution, was the word of each of the respective witnesses. There was, in the 

 
63 Trial Judgment, Annex B, para. 249. 
64 Trial Judgment, Annex B, para. 256. 
65 Trial Judgment, Annex B, para. 254. 
66 Response, para. 218. 
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circumstances, very little the Defence could do to test the witnesses’ testimony concerning the 

alleged contemporaneous notes. The Defence did what it could in the circumstances.67 What 

the Defence needed to have “made available” in order to properly test the witnesses’ respective 

accounts were the witnesses’ notes, not simply what the witnesses said about the notes. 

34. Secondly, the Prosecution argues that, since neither Party had access to the 

contemporaneous notes, “the principle of equality of arms was not violated.”68 This response is 

as irrelevant as it is meritless. It was comparatively unimportant for the Prosecution to have 

access to the alleged contemporaneous notes. It was not for the Prosecution to test the witnesses’ 

accounts of making, keeping and disposing of the contemporaneous notes. This was a matter 

that was specifically and peculiarly of relevance to the Defence given its interest in testing the 

witnesses’ evidence. It was the Defence that was most particularly prejudiced by not having 

access to the notes. The Prosecution was not in the slightest bit prejudiced. On the contrary, it 

was advantaged by the weight unduly attached by the Trial Chamber to the alleged existence 

of these notes, without running the risk of having these challenged by the Defence.   

35. The mention of the principle of equality of arms, therefore, is wholly misplaced, as are the 

references in footnote number 724. In particular, the cross-referencing to the Defence’s GoA 

14 is unsound. GoA 14 is concerned with the complaint that the Prosecution breached its duty 

of disclosure regarding the Prosecution’s meeting in Khartoum in June 2006. The Defence has 

no basis to suggest that the Prosecution had, but failed to disclose, any contemporaneous notes 

under GoA 29. On the contrary, under GoA 14, the Defence is relying on evidence that meetings 

took place in June 2006, at least with Witness P-0103 and, probably, with a member of the PDF 

introduced to Witness D-0016 as Ali Kushayb and that there should have been records thereof, 

that the Prosecution failed to disclose in breach of its obligations.69  

36. For the reasons stated in support of GoA 29, the Trial Chamber’s reliance on the alleged 

contemporaneous notes that were never produced amounts to an error of law in the Chamber’s 

overall assessment of the witnesses’ credibility.  

V - GROUNDS OF APPEAL 30 AND 35 (DEFENCE LINE 1: ALIAS) 

 
67 P-0012: T-45, pp. 38-42 (Conf); P-0877: T-55, pp. 6-15 (Conf); P-0878: T-79, pp. 22-27 (Conf); Contra Annex 

B, para. 255 (P-0878). 
68 Response, para. 218. 
69 Appeal Brief, paras. 107-108, relying on DAR-OTP-00005798 at 0001: “During the June 2006 OTP mission in 

Khartoum, it was agreed that interviews would start in Sudan in August 2006 and an introductory meeting was 

held with one of the officials identified for the purposes of interview”; D-0016: T-132, pp. 17-22 (Conf). 
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37. As authorised by the Appeals Chamber,70 the Defence addresses the two issues on GoAs 30 

and 35 identified in its Application for Leave to Reply71 in relation to paragraphs 225 and 228 

(GoA 30) and 254-255 (GoA 35) of the Response.72 

(i) Impact of finding that the Appellant is Ali Kushayb on the determination of his guilt 

or innocence 

38. This issue was already addressed at paragraphs 29-31 of the Defence’s Response to the LRV 

Observations.73 As requested by the Appeals Chamber,74 the Defence does not repeat its 

submissions under these paragraphs. These form the bottom line for the below submissions, 

which are limited to addressing the specifics of the Prosecution’s Response on this issue. 

39.  Just as the LRV does in her Observations, the Prosecution tries to bypass any legal issue 

arising out of the Trial Chamber’s reliance on the Surrender Video as proof of the Ali Kushayb 

alias by drawing an artificial distinction between evidence of the Appellant’s alias and evidence 

of his guilt or innocence. According to the Prosecution, because the Trial Chamber relied on 

the Surrender Video as evidence of the alias only, which is distinct from his guilt, it committed 

no error. In support of that submission, the Prosecution relies on a selective quotation from the 

majority decision of the Appeals Chamber on the admissibility of the Surrender Video as 

evidence (“Judgment OA12”),75 according to which “Article 55(2) did not apply because there 

had been no ‘questioning of the Accused’ within the meaning of Article 55(2), nor ‘any 

application or interpretation’ of Article 55(2) that was inconsistent with internationally 

recognised human rights”.76  

40. But the Prosecution’s quotation of the overall conclusion of the majority of the Appeals 

Chamber is misleading. Judgment OA12 was issued at a time when the Surrender Video had 

not yet been relied upon by the Trial Chamber in its determination on the alias. The only 

question before the Appeals Chamber was whether the Surrender Video was admissible as 

evidence; not whether it could be relied upon as evidence of the alias. The majority of the 

Appeals Chamber was extremely cautious in its ruling: it found that “merely establishing the 

identity” of the person to be surrendered did not constitute being “questioned” within the 

 
70 Decision on Defence’s Request for Leave to Reply, para. 29. 
71 Application for Leave to Reply, para. 18.  
72 Response, para. 225, 228, 254-255. 
73 Response to LRV, paras. 29-31. 
74 Decision on Defence’s Request for Leave to Reply, para. 32. 
75 ICC-02/05-01/20-982 OA12. 
76 Response, para. 224, quoting ICC-02/05-01/20-982 OA12, paras. 105, 107. 
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meaning of Article 55(2), and relied on a precedent ruling in the Bemba case to distinguish 

between questioning under Article 55(2) and an interview “to establish the identity” of a person, 

specifying that “evidence related to matters other than identity” could be excluded under 

Article 69(7) of the Statute.77 This majority ruling in no way provided the Trial Chamber with 

blanket permission to rely on the Surrender Video as evidence of the alias. If there was any 

doubt, the Dissenting Opinion of Honourable Judge Ibañez Carranza should have served to 

show the need for caution: “I consider that the Video was obtained in violation of Mr Abd-Al-

Rahman’s statutory and internationally recognized human rights. Consequently, I consider that 

the Trial Chamber erred in law in finding the Video to be admissible on the basis that article 

55(2) of the Statute does not apply to the facts of this case.”78 

41. Article 55(2) of the Statute applies “where there are grounds to believe that a person has 

committed a crime within the jurisdiction of the Court and that person is about to be 

questioned”. The plain meaning of Article 55(2) makes no distinction between questioning 

about the substance of the charged crimes or anything else. The Majority Judgment OA12 gave 

the Prosecution some leeway to verify the identity of a suspect without triggering the automatic 

application of Article 55(2), but this was done under the condition found in the Bemba precedent 

that “evidence related to matters other than identity” obtained in the course of such interaction 

without caution may be excluded under Article 69(7) of the Statute.79  

42. The alias Ali Kushayb did not form part of the identity of the Appellant: “The full name of 

the Accused is formed of a series of names corresponding to his descent, it being a common 

practice in Sudan for names composed in this manner.”80 At best, it was a nickname. Evidence 

of that nickname thus fell into the category of “evidence related to matters other than identity” 

under the Bemba precedent relied upon in Judgment OA12.  

43. What made the issue even more critical is that this nickname was hotly contested by the 

Defence; that the determination of this “matter of dispute between the parties”81 had rightly 

been described as being “the heart of this case”.82 A finding that the Appellant was Ali Kushayb 

of course was not enough to enter a finding of guilt; but a finding that he was not Ali Kushayb 

would inevitably have resulted in his acquittal. Evidence of the nickname thus formed an 

 
77 ICC-02/05-01/20-982 OA12, para. 93, referring to Bemba, ICC-01/05-01/08-73, para. 45. 
78 ICC-02/05-01/20-982-OPI OA12, para. 60. See also paras. 52-60.  
79 ICC-02/05-01/20-982 OA12, para. 93, referring to Bemba, ICC-01/05-01/08-73, para. 45. 
80 Trial Judgment, para. 8. 
81 Trial Judgment, para. 8. 
82 T-132, p. 67.  
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important part of the evidence of the Appellant’s guilt or innocence on a central issue of the 

case. As such, it squarely fell into Bemba’s “evidence related to matters other than identity” 

that should have been excluded pursuant to Article 69(7) of the Statute for the reasons provided 

in the Appeal Brief under GoA 30.83 The Trial Chamber erred in law in not properly following 

Judgment OA12 and finding otherwise. That error of law impacted on the Trial Judgment’s 

findings on all counts. 

(ii) Impact of public dissemination of Court information on the evidence 

44. This issue is also partially addressed at paragraph 35 of the Defence’s Response to the LRV 

Observations.84 The Defence does not repeat its submissions in that paragraph and focuses 

instead on the specifics of the Prosecution’s Response on this issue. 

45. At paragraphs 254-255 of its Response, the Prosecution submits that GoA 35 should be 

dismissed because the Defence failed to provide evidence of the actual contamination of the 

evidence - as a result of its worldwide public dissemination, as of 2007 and thereafter - of 

information according to which the Appellant was Ali Kushayb, was a Janjaweed leader and 

had committed crimes. The Prosecution further submits that the Defence had full opportunity 

to cross-examine witnesses on this aspect, without success.  

46. There is a significant volume of unchallenged evidence in the record that the Prosecution 

disseminated information about the Appellant from 2007 and thereafter85 and that that 

information was widely relayed in, inter alia, Sudanese media ever since. There is also a 

significant volume of evidence, also not challenged, in the record that Sudanese media would 

regularly associate the name of the Appellant to the nickname Ali Kushayb and mention the 

Court’s warrant of arrest against him as their source of information.86 Dissemination of the 

Court’s information about the alias through public reporting was relied upon by the Trial 

Chamber in finding the bulk of Defence witnesses not credible.87 The Prosecution’s submission 

 
83 Appeal Brief, paras. 182-196. 
84 Response to LRV, para. 35. 
85 ICC-02/05-56; DAR-D31-00000009; ICC-02/05-01/07-3-Corr ; ICC Press Release on 2 May 2007 (also in 

Arabic); DAR-OTP-0124-0730 (ARB), DAR-OTP-0153-1614 (ENG): newspaper Al-Hayat, dated 8 March 2007, 

only nine days after the OTP publicised that it had submitted an application to the Pre-Trial Chamber seeking a 

summons for Mr Abd-Al-Rahman. 
86 ICC-02/05-01/20-1206-Red, para. 56, footnote 186. 
87 Response, para. 233, foonote 807 referring to Trial Judgment, para. 268 (citing T-155-Conf, pp. 2-9, 51-53, 87; 

T-156-Conf, pp. 4-5; T-158, pp. 40-42; T-149-Conf, pp. 3-33, 42-43, 48-49; T-139-Conf, pp. 53, 73-74; T-138-

Conf, pp. 73-74, 84-87; T-159, pp. 45-46, 79-84). 
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that there was no evidence on which the Defence’s claim of potential contamination as a result 

of the dissemination of Court’s information is thus inaccurate.  

47. On the basis of the evidence in its possession, the Defence made a submission potentially 

impacting the entirety of the evidence. On the basis of that submission, it was for the 

Prosecution to prove that the risk of contamination advanced by the Defence either did not exist 

or that it had no impact on its witnesses. The first option was not possible, in light of the strongly 

documented dissemination of the information of concern. This would thus have required 

detailed submissions and evidence for each individual witness. The Prosecution could have 

done so, for instance, by showing that its witnesses had not been exposed to that information or 

that their exposure to that information had had no impact on the substance of their evidence, 

e.g. because they had already provided a consistent statement prior to being exposed to that 

information. But the Prosecution did not engage in addressing the Defence’s argument on the 

potential contamination of the evidence and chose to describe instead the strongly documented 

risk presented by the Defence as unsubstantiated. It is only in its Response to the Appeal Brief 

that the Prosecution finally engages in some level of discussion, but in respect of three witnesses 

only, P-0883, P-0905 and P-0935. However, the Prosecution can only repeat the Trial 

Chamber’s findings on these witnesses.88  

48. As a result of the Prosecution’s lack of engagement with the Defence’s submissions, the 

Trial Chamber was left with no other option than to reject the entirety of the Defence argument 

on contamination of evidence as addressed and dismissed,89 without proper reasoning, except 

for eight witnesses listed in footnote 481 of the Trial Judgment, in breach of its obligations 

under Article 74(2) and (5) of the Statute with respect to all other Prosecution witnesses.90 The 

Defence refers to its earlier submissions on the lack of credibility of these specific witnesses.91 

The Prosecution’s Response presents the only reasoning it finds in the Trial Judgment with 

respect to Witnesses P-0883, P-0905 and P-0935.92 But by doing so, it only confirms that the 

Trial Chamber dismissed the Defence’s arguments without providing any, or any adequate, 

reasoning with respect to all other witnesses. This amounted to the error of fact, law and 

 
88 Response, para. 254. 
89 Trial Judgment, para. 264. 
90 Appeal Brief, para. 227. 
91 See inter alia, Defence Appeal Brief, paras. 146 (P-0935), 151 (P-0905) 173-176 (P-0012 and P-0905), 178-

181 (P-0012 and P-0878); Response to LRV, paras. 24-25. 
92 Response, para. 254. 
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procedure forming the basis of GoA 35, which, with other errors addressed in GoAs 30 to 38, 

vitiated the Trial Judgment’s finding that the Appellant was Ali Kushayb. 

VI - GROUNDS OF APPEAL 54-57 (DEFENCE LINE 3: MISTAKE OF LAW) 

49. As it did in relation to GoAs 1-5 on the principle of legality, the Prosecution again 

proposes a restrictive interpretation of the scope of Article 32(2) of the Statute, according to 

which a mistake of law may, under that provision, “exclude criminal responsibility only when 

that mental element of the offence requires knowledge of a legal characteristic (legal 

appreciation)”.93  

50. The Defence refers to its submissions at paragraph 7 above on Articles 31-32 of the 

VCLT as being the applicable rules governing the interpretation of the Statute. As the 

Prosecution’s previous tentative interpretation of Article 22, the Defence submits that the 

proposed interpretation of Article 32(2) of the Statute (i) is not advanced “in good faith”,94 (ii) 

is not “in accordance with the ordinary meaning to be given to the terms of the treaty”,95 (iii) is 

not compatible with the context of Article 32(2), principally “the text [of the treaty], including 

its preamble and annexes”,96 and (iv) that this interpretation is supported by no reference to the 

preparatory works of the Statute showing an intent on the part of the drafters of the Statute to 

give it the proposed meaning.97  

51. First, the Prosecution’s interpretation is not advanced in good faith. It is submitted for 

the very first time in this particular respect in response to the Defence’s Appeal Brief, whereas 

no comparable interpretation of Article 32(2) had been advanced at trial by the Prosecution in 

response to the Defence’s submissions. In its Response to the Defence’s Application for Leave 

to Reply,98 the Prosecution asserts that it did address it at trial and provides one single reference 

to paragraph 683 of its Final Brief. But paragraph 683 of the Prosecution’s Final Brief relates 

to a different issue, that is “any mistake by ABD-AL-RAHMAN as to whether his conduct ‘is a 

crime within the jurisdiction of the Court’”.99 The Defence has never alleged such mistake on 

behalf of the Appellant, simply because the conduct he was convicted for clearly were not 

crimes within the jurisdiction of the Court at the time of their commission, as the Appeals 

 
93 Response, para. 323. 
94 Vienna Convention on the Law of Treaties, 1969, article 31(1). 
95 Vienna Convention on the Law of Treaties, 1969, article 31(1). 
96 Vienna Convention on the Law of Treaties, 1969, article 31(2). 
97 Vienna Convention on the Law of Treaties, 1969, articles 31(4), 32. 
98 ICC-02/05-01/20-1341-Conf A (no public redacted version), para. 18, footnote 48. 
99 ICC-02/05-01/20-1206-Red, para. 683. 
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Chamber clearly confirmed at paragraph 86 of its Judgment OA8: contrary to the Prosecution’s 

submissions,100 the Rome Statute did not apply in Sudan in 2003-2004.101  

52. In the same paragraph 683 of its Final Brief, the Prosecution also attempts to rely on a 

single sentence from a majority ruling of the Al-Hassan Trial Judgment as the sole authority for 

restricting the scope of Article 32(2) to circumstances where a mistake of law is related to 

“knowledge of a legal characteristic […] required by the requisite mental element of the 

offence”.102 The Defence notes that this ruling was not unanimous, was not appealed and this 

particular sentence must be read in its proper context. In the same ruling, relied upon by the 

Defence at paragraph 798 of its Final Brief,103 the same majority judges ruled that “when 

criminal responsibility requires that the accused committed a crime with intent and/or 

knowledge in relation to the legal characterisation of his conduct, a mistake of law which 

negates the mental element may be a defence.”104 The sentence relied upon by the Prosecution 

comes after that first sentence and addresses the specific scenario “when criminal responsibility 

requires that the accused committed a crime with intent and/or knowledge in relation to the 

legal characterisation of his conduct.”105 But the mistake of law advanced by the Defence was 

not about “the legal characterisation of [the Appellant’s] conduct”.  Assuming arguendo that 

the Appellant was Ali Kushayb, was a Janjaweed, and had been present at Harun’s speech in 

Mukjar on 15 August 2003 – all of which is disputed -, the mistake of law raised whether the 

conduct mentioned in Harun’s speech may result in criminal prosecution at all, after having 

been authorised or ordered by a Minister of the Government of Sudan. It was also about whether 

not acting as Harun had instructed may incur adverse consequences, notably the death penalty, 

including by way of summary execution.106 The specific sentence relied upon by the Prosecution 

read out of context thus applies to a different question: whether that defendant was a aware of 

the specific legal characterisation under the Rome Statute, that was applicable in Mali, contrary 

to Sudan. It is thus irrelevant for the determination as to whether the Appellant was aware that 

his charged conduct may result in criminal prosecution and whether resisting it may expose him 

to the death penalty.  

 
100 Response, para. 19, footnote 50. 
101 ICC-02/05-01/20-503 OA8, para. 86. 
102 Al-Hassan Trial Judgment, para. 1769. 
103 Defence Final Brief, para. 798. 
104 Al-Hassan Trial Judgment, para. 1769. 
105 Al-Hassan Trial Judgment, para. 1769. 
106 Defence Final Brief, paras. 797, 813-819. 
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53. Second, the Prosecution’s interpretation is in contradiction with the ordinary meaning 

of the terms of Article 32(2): “A mistake of law may, however, be a ground for excluding 

criminal responsibility if it negates the mental element required by such a crime”. This wording 

is clear and provides no basis for restricting its scope so that it would “exclude criminal 

responsibility only when that mental element of the offence requires knowledge of a legal 

characteristic (legal appreciation)”.107 Intent and knowledge form, under Article 30(1), the 

mental elements of all crimes under the Statute “unless otherwise provided”. Article 30(3) of 

the Statute defines “knowledge” as “awareness that a circumstance exists or a consequence will 

occur in the ordinary course of events.” This definition is broad. The Prosecution seeks to 

restrict it to “knowledge of a legal characteristic (legal appreciation)”, but this contradicts with 

the ordinary meaning of its definition under Article 30(3), and the exclusion of criminal 

responsibility in its absence under Article 32(2).  

54. The lacuna in knowledge relied upon by the Defence under its Line 3 and GoAs 54-57 

is the knowledge that following the conduct instructed or authorised by Minister Harun may 

expose a person to prosecution “in the ordinary course of events”. The wording of Article 30(3) 

provides no basis to exclude that knowledge from its definition. That knowledge was negated 

by a double mistake of law, namely the mistake that Minister Harun had authority to order such 

conduct and the mistake that refusing to obey his orders may incur the death penalty, including 

by way of summary execution on the field. This is exactly the “mistake as to whether a certain 

conduct is lawful (erreur sur l’illicéité, in French; or Verbotsirrtum, in German)” relied upon 

by the Prosecution at paragraph 332 of its Response as one of the two examples of mistake of 

law.108 At paragraph 333, the Prosecution seeks to exclude that definition from the scope of 

Article 32(2), but fails to provide any authority in support of that exclusion. Notwithstanding 

this latter attempt to limit the definition, that mistake of law was a ground of exclusion of the 

Appellant’s criminal responsibility under the Prosecution’s own submissions. 

55. Further, the Prosecution, who, pursuant to paragraph 3 of the General Introduction to 

the Elements of Crimes, bore the burden of proving that knowledge either by adducing evidence 

thereof or by way of inference, did neither at trial; it did not even plead it.109 The absence of 

proof of the knowledge requirement for all crimes charged can only result in the full acquittal 

of the Appellant.  

 
107 Response, para. 323. 
108 Response, para. 332, first bullet. 
109 Defence Final Brief, paras. 802-804, relying on ICTR, Gacumbitsi Appeals Judgment, para. 41. 
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56. Third, the Prosecution’s novel and restrictive interpretation of Article 32(2) is also 

incompatible with Article 21(1)(c) of the Statute, according to which the Court shall apply 

“general principles of law derived by the Court from national laws of legal systems of the world 

including, as appropriate, the national laws of States that would normally exercise jurisdiction 

over the crime, provided that these principles are not inconsistent with this Statute”. The 

requirement that offenders must have acted with intent and knowledge under Article 30(1) of 

the Statute is aimed at respecting the principle Actus non facit reum nisi mens sit rea, that is 

considered “a basic requirement of modern legal systems”.110 Article 11 of the Sudan Criminal 

Act 1991 specifically excludes criminal responsibility for “a person who is bound, or authorised 

to do it by law, or by a legal order issued from a competent authority, or who believes in good 

faith that he is bound, or authorised so to do” (emphasis added).111 The reference made to such 

a belief is clearly consistent with the Article 30(3) knowledge requirement and should thus be 

taken into account as a relevant principle of Sudanese national law under Article 21(1)(c) of the 

Statute. Restricting the nature of the knowledge requirement under Article 30(3) in the way 

proposed by the Prosecution’s interpretation is thus incompatible with the relevant context of 

that provision, in particular Article 21(1)(c) of the Rome Statute.  

57. Fourth, the Prosecution fails to make any reference to the preparatory works confirming 

that the interpretation of Articles 30(3) and/or 32(2) it advances corresponds to the intention of 

the drafters of the Statute. As for Article 22 above, this is again because the Prosecution’s 

interpretation is wholly unsupported by the preparatory works. The intent of the drafters of the 

Rome Statute was the exact opposite and rather supports the Defence’s submissions. The Report 

of the meeting of experts held in Siracusa in July 1996 contains the following: “The person who 

commits a crime in the mistaken belief that he is acting lawfully is not punishable, provided that 

he has done everything under the circumstances which could reasonably be demanded of him 

to inform himself about the applicable law. If he could have avoided his mistake of law, the 

punishment may be reduced.”112 What “could reasonably be demanded” in the circumstances 

 
110 Piragoff D.K., Robinson D. in Triffterer O. (Ed.), Commentary on the Rome Statute of the International 

Criminal Court – Observers’ Notes, Article by Article -, 2nd Edition, 2008, p. 851; Schabas W.A., The International 

Criminal Court - A Commentary of the Rome Statute, Oxford, 2010, “Article 30”, p. 472; Pisani N., “The Mental 

Element in International Crime”, in Lattanzi F., Schabas W.A., Essays on the Rome Statute of the International 

Criminal Court, Vol. II, Il Sirente, 2004, pp. 123-124.  
111 DAR-OTP-0021-0296: Sudanese Criminal Act 1991, art. 11. 
112 Meeting of experts on the Establishment of a Permanent International Criminal Court, Siracusa, Italy, 10-14 

July 1996, “Applicable Law and General Principes of Law”, p. 17 under “iii) Siracusa draft (33-15), paragraph 2. 

This definition of mistake of law is referred to in Doc. A/51/22, Supplement no. 22,  UNGA Report of the 

Preparatory Committee on the Establishment of an International Criminal Court, Volume I (Proceedings of the 

Preparatory Committee during March-April and August 1996), p. 67, para. 204. 
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of hearing Harun’s speech in Mukjar on 15 August 2003 just before leaving to attack Kodoom 

and Bindisi can hardly be to go to seek a legal advice on Harun’s authority to authorize or order 

the conduct described therein. In any event, even if the Appellant done so, the legal advice that 

he would likely have received, if sound, would have been based on Article 11 of the 1991 

Criminal Act113 and Article 48(c) of the 1986 People’s Armed Forces Act,114 as the relevant 

sources of Sudanese law applicable at the time. The evidence on record also shows that 

Sudanese lawyers generally had very little if any awareness of Human Rights issues at the 

time.115 Requiring the Appellant to have sought legal advice about Harun’s speech was thus not 

reasonable and would, in any event, have not changed the outcome.  

58. The Prosecution’s proposed interpretation is thus not supported by the facts or by the 

law. Its inconsistency with the plain meaning of the wording of these provisions, Article 

21(1)(c) and the preparatory works means that it should be rejected.   

59. To avoid repetition, the Defence further refers to paragraphs 50 to 54 of its Response to 

LRV116 and the evidence relied therein in reply to the Prosecution’s submissions at paragraphs 

348-354.  

60. For the above reasons, the Prosecution’s submissions in response to GoAs 54-57 are 

devoid of any merits. Had they had any merit, which is disputed, they would still amount to 

substituting a new justification to the absence of reasoning supporting the Trial Chamber’s 

conclusion on Defence Line 3 in the Trial Judgment, in breach of Article 74(5).  

VII - GROUNDS OF APPEAL 77-78 (INTERSECTIONAL DIMENSION OF 

PERSECUTION) 

61. With respect to GoAs 77-78 concerning the proof of socially constructed gender role 

persecution in Sudan, the Defence submits that the Trial Judgment based its findings on gender 

persecution on nothing more than generalisations and stereotypes that are not grounded in the 

evidence presented at trial. Such an approach does not reflect the universally recognised state 

of the law on evidence, nor does the evidence in the record establish that it corresponds to the 

factual reality in Sudan in 2003 and 2004. 

 
113 DAR-OTP-0021-0296: 1991 Criminal Act, Article 11. 
114 DAR-OTP-00006136: 1986 Peoples’ Armed forces Act, Article 48(c). 
115 P-0120: T-036, p. 64. 
116 Response to LRV, paras. 50-54. 
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62. At trial, the Prosecution, which bears the burden of proof,117 presented no expert 

evidence on the perception of any socially constructed gender roles as a factor of discrimination 

during the charged period in Sudan and its connection to the commission of the crimes. No 

evidence was adduced to support the Prosecution’s assertion that a socially constructed male 

gender role as a combatant functioned as a determinant of discrimination. 

63. Persecution as a crime against humanity requires evidence that the principal perpetrator 

had the specific intent to discriminate. This mens rea requirement demands that the underlying 

act was deliberately carried out with discriminatory intent. Such intent must be proved, either 

by submitting evidence thereof or by way of inference from the perpetrator’s general conduct, 

as well as from the circumstances surrounding the commission of the crime.118 The Prosecution 

failed to meet its burden of proof. No expert witness testified to the existence of the perception 

of any socially constructed gender role as a motivating factor for the commission of the crimes. 

Nor did any insider witnesses or victims from Mukjar and Deleig refer to motives or suffering 

linked to gender-based discrimination. As submitted at paragraph 453 of the Defence Appeal 

Brief,119 the evidence adduced fell far below the quality required to permit the Trial Chamber 

to conclude that the only reasonable inference available to it was that gender formed part of the 

basis for persecution. 

64. The Appeals Chamber cannot rely on the Prosecution’s own generalized, stereotypical 

and binary portrayal of Sudanese society, as adopted by the Trial Chamber in the absence of 

any sociological expert evidence on this specific issue as a mere assumption of a Sudanese 

socio-cultural construction that men wage war while women bear children and remain at home. 

Nor can it uphold a conviction for gender persecution against men on the basis of an alleged 

theory of socio-cultural constructionism, according to which men of fighting age are 

systematically regarded as either victims or perpetrators of persecution depending on the side 

to which they belong, or are perceived to belong, in a conflict. 

65. The evidence provided by expert witness P-1042 concerning the patriarchal nature of 

Sudanese society cannot be extrapolated to establish the existence of socially constructed gender 

roles as a basis for discrimination without a link with the crimes. The fact that a society may be 

characterised as patriarchal does not, without more, constitute evidence that individuals were 

targeted on the basis of a socially constructed gender role or that such a role served as a 

 
117 Ntaganda, ICC-01/04-02/06-2666-Red, paras. 12, 586. 
118 Trial Judgment, para. 789. 
119 Appeal Brief, para. 453. 
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discriminatory ground for the commission of the alleged crimes.120 P-1042’s evidence provided 

only a general description of the societal context at the time. He described the broader purported 

“Islamic”, as well as “militarized”, and “patriarchal” values promoted by successive 

governments in Sudan and their societal impact on both men and women.121 He referred to 

women’s rights being “whittled away” during the relevant period, as well as the restriction of 

“women’s public activities” and the adoption of female genital mutilation.122 He further referred 

to the sexual violence suffered by both men and women.123 Read in its entirety, P-1042’s 

evidence addresses only, and in very general terms, certain patriarchal values and their 

prevailing effects. As such, P-1042’s evidence cannot support the existence of a perceived 

gender social role used to discriminate against men and linked the commission of crimes.  

66. Furthermore, the Trial Judgment’s reliance on the intersection of gender with other 

grounds, namely ethnicity and political affiliation, cannot compensate for the lack of evidence 

of gender-based discriminatory intent. The use of intersectionality does not relieve the 

Prosecution of its burden to prove that the perpetrators acted with the specific intent to 

discriminate on the basis of gender. The fact that the victims were male in a patriarchal society 

is not, by itself, sufficient to draw the reasonable inference that a perceived gender role was the 

reason they were targeted. Such an inference required supporting evidence. There was none. 

67. Without evidence that a gender-based social norm played a role in the perpetrators’ 

discriminatory intent, the Trial Judgment wrongly concluded that the crimes constituted gender-

based violence against men and therefore amounted to gender persecution. The Defence submits 

that the evidence does not establish that the crimes were committed on the ground of gender. 

The convictions based on persecution on gender basis in the Trial Judgment should be reversed 

accordingly. 

VIII - CONCLUSION 

68. The Appellant’s case before the Court raises a series of important issues which the 

Appeals Chamber has not yet been asked to resolve. As such, it reveals many issues on which 

the Court as a whole is not functioning as well as it should. These include: (i) the exercise of 

 
120 Contra Response, para. 477. 
121 DAR-OTP-0220-1623 at 1641-1642, paras 51-52, 1680-1681, paras 151-153. 
122 Ibid., para. 51. 
123 P-1042 outlines that “women and girls were raped, often in brutal and humiliating ways”, but equally refers to 

scholarly consensus that “sexual violence against men and boys […] occurred”, DAR-OTP-0220-1623, paras 151-

153.  
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the Court’s jurisdiction in cases referred by the Security Council for crimes committed on the 

territory of a non-State Party; (ii) the scope and implications of the principle of legality under 

Articles 22 to 24 of the Statute (GoAs 1-5 and Sentencing GoA 1); (iii) the requirement of an 

agreement to perform functions on the territory of a non-State Party under Article 4(2) and the 

basic understanding of what a valid agreement is or is not (GoAs 6-7); (iv) the specific 

challenges and difficulties of cooperation with a non-State Party (GoAs 8-13, 16-17); (v) the 

protection of Defence witnesses (GoAs 8 and 12); (vi) the protection of information (GoA 19);  

(vii) the public dissemination of warrants of arrest and the impact of the substantive information 

contained therein on the evidence (GoA 35); and (viii) the impossibility of resolving these issues 

at the pre-trial stage prior to engaging in years of trial and its impact on judicial economy.124 

All these issues were addressed by the Defence because they were relevant for the Appellant’s 

case. But these are, at the same time, among the many issues that go far beyond the scope of the 

Appellant’s case and are crucial for proper future functioning of the Court. Both Pre-Trial 

Chamber II and Trial Chamber I decided to avoid dealing with the substance of these issues and 

systematically ruled to prevent their interlocutory consideration by the Appeals Chamber. But 

the Appeals Chamber is now, finally, seized of these matters in the context of this Appeal. The 

Defence submits that the Trial Judgment cannot be allowed to stand, but whatever its final 

determination, the Appeals Chamber should not deprive itself of this rare opportunity to rule on 

these important matters and contribute to resolve the Court’s current endemic institutional 

shortcomings impeding its capacity to fulfil its mandate properly. The Defence will honour itself 

if, by raising these issues in the context of the Appellant’s case, it provided the opportunity to 

the Appeals Chamber to further improve the functioning of the Court. 

Respectfully submitted. 

 

 

Mr Cyril Laucci 

Counsel for Mr Ali Muhammad Ali Abd-Al-Rahman 

 

Dated this 25 June 2026, 

At The Hague, The Netherlands. 

 
124 ICC-02/05-01/20-517.  
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