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I - INTRODUCTION

1. As instructed by the Honourable Appeals Chamber (“Appeals Chamber”),' the Defence for
Mr Ali Muhammad Ali Abd-Al-Rahman (“Mr Abd-Al-Rahman”, “Appellant”, “Defence”)
responds to the Observations (“Observations #1321”)* submitted on 17 April 2026 by the
Distinguished Legal Representatives of Victims (“LRV”) on the Defence Appeal Brief
(“Appeal Brief”).?

2. Pursuant to Regulation 23bis(2) of the Regulations of the Court (“RoC”), the Defence files
its Response under the classification “Confidential”. A public redacted version is submitted
simultaneously. For the sake of the publicity of the proceedings and ease of reference, the

Defence looks forward to receiving a public redacted version of Observations #1321.
II - LRV’S REQUESTS TO DISMISS IN LIMINE

3. At paragraphs 7 to 19 of Observations #1321, the LRV seeks the dismissal in limine of a
number of the Defence’s Grounds of Appeal (“GoAs”), namely GoAs 6, 7, 9, 10, 11, 14, 16,
17,21, 22,24, 26, 29, 31, 35, 36, 38, 45-47, 49-52, 54, 56, 66, 67, 72,73, 77 and 78. In support
of its request to dismiss these GoAs in limine, the LRV submits that the Defence has failed to
substantiate them in its Appeal Brief, in purported breach of Regulation 58(2) and/or that these
would amount to re-litigating arguments already addressed and dismissed by the Pre-Trial
and/or Trial Chambers. According to the LRV’s submissions, these alleged failures would leave
the Prosecution, the LRV and the Appeals Chamber “to decipher or dissect the Defence’s

arguments to ascertain the errors they suggest exist in the Judgment”.*

4. Had the LRV taken the time to read the Appeal Brief carefully, it would have found, as the
Prosecution did in preparation of its Response thereto (“OTP Response”),” that it contained all
relevant information to fully understand what the different GoAs were about and was thus fully
compliant with the requirements of Regulation 58(2) of the RoC. The OTP Response only seeks
the dismissal in limine of Defence’s GoAs on certain rare occasions and for totally different

reasons: (i) reliance on a decision issued in another case;® (ii) classification of documents;’ (iii)

' ICC-02/05-01/20-1336, para. 2.

21CC-02/05-01/20-1321-Conf A: Observations #1321.

3 1CC-02/05-01/20-1303-Red.

4 Observations #1321, para. 12.

5 ICC-02/05-01/20-1320-Conf A. No Public Redacted Version available yet.
6 ICC-02/05-01/20-1320-Conf A, paras 64, 70 (GoAs 6-7).
71CC-02/05-01/20-1320-Conf A, paras 138, 160, 70 (GoAs 13, 16-17).
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alleged lack of impact on the Trial Judgment;® (iv) alleged lack of finding in the Trial
Judgment;® and (v) specific aspects of a broader GoA.!® Where the Prosecution raised new
arguments in its Response, leave to reply has been sought.!! In any case, even for those GoAs
of which it proposed an in limine dismissal, the Prosecution had no difficulty, in its Response,
to address the Defence’s arguments, thereby demonstrating that these were clearly articulated
and sufficiently substantiated and complied with Regulation 58(2) of the RoC. The LRV’s

submissions that they were not substantiated is thus without merit.

5. Regarding the alternative argument that some GoAs relitigate before the Appeals Chamber
issues determined at trial, the LRV apparently fails to understand that the purpose of an appeal
at these post-trial stage of proceedings is precisely to seek the Appeals Chamber’s non-
interlocutory review of issues determined by first instance chambers. At paragraph 6 of its Final
Brief, the Defence had specified that it would raise these issues on Appeal.'? At paragraph 65
of its Judgment, the Trial Chamber acknowledged that these issues were ““ ‘on record’ for the
Appeals Chamber’s consideration later in appeal”.'®> The Trial Chamber even repeated some
of its prior determinations where it found it necessary “for the purposes of making the
Chamber’s position clear and in order to prevent any misunderstanding” in the perspective of

the forthcoming appeal.'*

By submitting that the Defence cannot be allowed to address these
issues on appeal and that these should be dismissed in /imine, the LRV is relitigating a matter
determined upon without appeal at paragraph 65 of the Trial Judgment, i.e. that these issues
were precisely open to appeal. Dismissing these GoAs in limine would deprive the Defence of

its right of appeal on the relevant issues and amount to an abuse of process.

6. The LRV had full discretion to select the Defence’s GoAs on which she wanted to make
observations on behalf of victim participants, and did so. But the LRV cannot obstruct the
consideration by the Appeals Chamber of other GoAs raised in the Defence Appeal Brief on
the sole ground that she has nothing to say about it. The Defence hereby prays the Appeals

Chamber to reject the LRV’s requests for dismissal in limine.

8 ICC-02/05-01/20-1320-Conf A, paras 171, 175, 183, 191, 196 (GoAs 16-17, 21, 23, 24).
9 ICC-02/05-01/20-1320-Conf A, paras 223, 302, 307, 317 (GoAs 30, 45-47, 48, 53).

19 1CC-02/05-01/20-1320-Conf A, paras 214 (1% bullet), 398, 439 (GoAs 28, 70, 74).

' 1CC-02/05-01/20-1339.

12 ICC-02/05-01/20-1210-Corr-Red-Corr, para. 6; ICC-02/05-01/20-1210-AnxI.

13 Observations #1321, para. 65.

14 Trial Judgment, para. 65.
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III - LRV’S OBSERVATIONS ON GoAs 1-5 (JURISDICTION AND LEGALITY)

7. At paragraphs 94 to 117 of Observations #1321, the LRV submits that the principles of
legality under Article 22 and of non-retroactivity ratione personae under Article 24 of the
Statute were not breached in the Trial Judgment and that the issues of jurisdiction and legality
had already been resolved by the Appeals Chamber in its Judgment on OA8 Appeal'® and
cannot be relitigated by the Defence on the present appeal. Beyond repeating the findings of
the Trial Judgment, the LRV (i) relies at paragraph 101 on a restrictive approach to the
prohibition of interpretation by analogy under Article 22(2) of the Statute; (ii) suggests at
paragraphs 102-105 that the principle of legality was respected in the present case by the
definition of the relevant crimes in customary international law; (iii) applies the above
submissions to the crime of persecution at paragraph 108; (iv) relies on the Appeals Chamber
OABS ruling at paragraphs 109-111; and (v) selectively relies on isolated pieces of evidence read
out of their broader context and obfuscates others at paragraph 116. The Defence addresses

these five aspects in the same order.

8. At the outset, what matters most is that the absence of a definition of the crimes under the
jurisdiction of the Court and of domestic implementation of international definitions in
Sudanese law applicable in 2003-2004 is not challenged. These were introduced in Sudanese
Law in 2005 and 2007, after the facts. At paragraph 107 of Observations #1321, the LRV takes
note of this and instead tries to justify that this did “not, in any event, impede the exercise of the
Court’s jurisdiction on a national from a non-State party”. As submitted at paragraph 14 of the
Appeal Brief, this was “a fatal blow to the passing of the legality test set by the Appeals
Chamber in its OA8 Judgment”.'® The LRV fails to demonstrate otherwise.

9. As to (i), the LRV provides no authority for the proposed restrictive approach to the
prohibition of interpretation by analogy under Article 22(2). Quotations from Broombhall’s
Commentary do not support the LRV’s demonstrations as they are about a totally different and
unrelated issue, namely the introduction by the Judiciary of new crimes not included in the
Rome Statute. Yet, analogy is analogy and the LRV concedes at paragraph 103 that resorting
thereto in the Trial Judgment was “unfortunate”. As recalled in the Appeal Brief, the Appeals
Chamber in Bemba et al. clarified that the prohibition of analogy under Article 22(2) of the

Statute required compliance with the “principle of strict construction” of criminalisation under

15 ICC-02/05-01/20-503 OAS.
16 ICC-02/05-01/20-1303-Red, para. 14.
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the Statute.!” This is precisely what the Trial Judgment departed from by drawing an analogy
between domestic crimes under Sudanese Law and crimes under the jurisdiction of the Court,
whereas each of these two sets of crimes contained elements which were alien to the other and
lacked elements required by the other,'® making them perfectly irreconcilable and unbridgeable.
The situation was not one where a set of crimes could be seen as encapsulated within the
definition of the other; each set of crimes had elements alien to the other. Drawing an analogy
between the two was thus irreconcilable with the principle of strict construction under Article

22(2) of the Statute.

10. As to (i), the LRV simply cannot, in her Observations on the Defence Appeal Brief, make
for the first time in the proceedings the argument that the crimes of which the Appellant was
convicted existed in customary international law, and as such fulfilled the principle of legality,
whereas (a) neither the LRV nor the Prosecution entered a demonstration of the existence and/or
opposability of customary international law defining the crimes at trial, (b) the Trial Chamber
expressly excluded the relevance of the domestic implementation of the rules of international
humanitarian law or adoption of the definition of international crimes in domestic law,"
without this ruling being appealed, (c) the evidence on record, which is not challenged by the
LRV, shows that customary international law was not a source of applicable law in the Sudanese
domestic system in 2003-2004 and only became one as of 2005,%° and (d) the LRV fails to
provide even the beginning of a demonstration of the purported customary international law

nature of the crimes.

11. What the Defence is appealing is the Trial Judgment, not any other possible justification or
reasoning that the LRV may suddenly submit as a relevant alternative to the flawed Trial
Chamber’s findings, especially when the LRV never proposed this alternative reasoning during
the trial proceedings and relies on it for the first time. Had the LRV or the Prosecution been of
the opinion that the legality test set by the Appeals Chamber would be better passed by relying
on customary international law, they should have assisted the Trial Chamber by making that
submission and demonstrating the customary law nature of the offences at trial, in the same

way as the Defence recently did for the victims’ right to reparations.?! They did not. The Trial

17 Bemba et al., ICC-01/05-01/13-2275-Red A A2 A3 A4 A5, para. 675.

18 ICC-02/05-01/20-1303-Red, paras 16-17.

19 Trial Judgment, para. 50.

20 DAR-OTP-0136-0605; DAR-D31-0003-0074, art. 153-163; P-0120: [REDACTED]; D-0016: [REDACTED];
D-0023: DAR-OTP-00005970, paras 73-74, 77-78 (Treaties), 83-84 (Customary Law), 85 (UNSC Resolutions),
95-96 (UNSC Resolution 1593); T-136, pp. 40-41 (Treaties), pp. 45-46.

21 ICC-02/05-01/30-1338-Red, paras 54-118.
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Chamber consequently excluded the relevance of the domestic implementation of the rules of
international humanitarian law or adoption of the definition of international crimes in domestic
law.?? This finding was not appealed by the Prosecution and is thus not before the Appeals
Chamber. The LRV thus cannot, belatedly, relitigate the matter and rely on customary

international law as a better basis for the passing of the legality test.

12. The LRV’s submission (iii) at paragraph 108 comes in response to GoA 3 on persecution
specifically, but fails once again to identify any criminalisation under Sudanese Law applicable
in 2003-2004 that may be equivalent to persecution on political or gender ground, as charged
under Counts 11, 21 and 31. Even applying the far more relaxed standard of legality applicable
before Sudanese courts, D-0016 was unable to identify any.?* Had the LRV intended to submit
that persecution on political or gender ground was a crime under customary international law,
it should (i) have made that demonstration or relied on available authority asserting as much;
and (ii) have explained how, against the entirety of the evidence on record,** such customary
international law definition had become applicable in Sudan in 2003-2004. Having failed to do

so, the LRV’s submission (iii) is devoid of any merit.

13. As to (iv), the LRV’s reliance on the Appeals Chamber’s OAS8 Judgment fails to recognise
that the Appeals Chamber had expressly warned that its ruling was preliminary in nature, for
the purpose of permitting the Court to exercise its jurisdiction and consider the evidence, and
that “only once a link is drawn with the charges in this case can the question of the legality of
the charges be definitively answered”,® i.e. in light of the entirety of the evidence. It thus did
not amount to a final determination on the matter. Since that ruling, a trial took place, evidence
was adduced and tested, and the Prosecution and the LRV had every opportunity to prove that
the legality test established by the Appeals Chamber was met. And the Trial Chamber addressed
that aspect at paragraphs 20 to 60 of the Trial Judgment, which is the ruling that is the subject
of this appeal. The LRV’s reliance on the preliminary findings of the Appeals Chamber in OAS8
is thus misplaced and devoid of any merit. The same applies to the LRV’s reliance on the
Separate Opinion of Judge Ibafiez Carranza with respect to the signature of the Rome Statute

by Sudan, at paragraph 105 of Observations #1321. Since that Opinion, a trial took place,

22 Trial Judgment, para. 50.
23 D-0016: [REDACTED].

2 DAR-OTP-0136-0605; DAR-D31-0003-0074, art. 153-163; P-0120: [REDACTED]; D-0016: [REDACTED];
D-0023: DAR-OTP-00005970, paras 73-74, 77-78 (Treaties), 83-84 (Customary Law), 85 (UNSC Resolutions),
95-96 (UNSC Resolution 1593); T-136, pp. 40-41 (Treaties), pp. 45-46.

25 1CC-02/05-01/20-503 OA8, para. 91.

No. ICC- 02/05-01/20 5/29 5 June 2026


https://www.legal-tools.org/doc/kybdn47z/pdf
https://jem.icc.int/Ringtail/118/Home/DocumentLink?caseName=ICC_0205_0120&documentId=DAR-OTP-0136-0605
https://jem.icc.int/Ringtail/118/Home/DocumentLink?caseName=ICC_0205_0120&documentId=DAR-D31-0003-0074
https://jem.icc.int/Ringtail/118/Home/DocumentLink?caseName=ICC_0205_0120&documentId=DAR-OTP-00005970
https://www.legal-tools.org/doc/tffwvd/pdf

|CC-02/05-01/20-1348-Red 08-06-2026 8/31 A

evidence was adduced of the absence of direct applicability of treaties, even those properly
ratified, in the domestic system in force in Sudan in 2003-2004,2¢ and of Sudan’s 2008
Declaration that it had “no legal obligation arising from its signature” of the Rome Statute.?’
The LRV cannot assume that the Separate Opinion of Judge Ibafiez Carranza appended to a
preliminary ruling on the matter would be the same in light of that body of evidence adduced
in the meantime; doing so would be a ground for that Judge to recuse herself from the
consideration of the present Appeal, which the Defence has not requested. The LRV’s

submissions on this aspect are thus devoid of any merit.

14. Finally, with respect to (v), which relates to GoA 4 and obedience to an unlawful order, the
LRV distorts the evidence it selectively relies on at paragraph 116 of Observations #1321, while
ignoring other relevant evidence. The Defence does not repeat its submissions under GoA 4
here.?® The relevance of Witness P-0954’s statement® precisely comes from the fact that it
applies without distinction to lawful or unlawful orders. And the LRV appears to have
deliberately decided not to engage in any discussion of the clear and unambiguous meaning of
Article 48(c) of the 1986 People’s Armed Forces Act, as corroborated by P-0883, P-0954 and
D-0016: “Any persons subject to the provisions of this Act who commit any of the following
actions intentionally in the face of the enemy shall be sentenced to death or some other penalty
as shown in Article 80: [...] (c) any refusal to obey orders or any behaviour deliberately

intended to imperil any headquarters, unit, position or military property” >°

15. The LRV’s Observations #1321 on Jurisdiction and Legality are thus devoid of any merit

and should be dismissed.
IV —LRV’S OBSERVATIONS ON GoAs 6-21 (FAIR TRIAL RIGHTS)

16. At paragraph 22 of its Observations #1321, the LRV asserts that “/i/¢t is insufficient to
simply state the existence of a potential fair trial violation, in broad terms, without specifying
and without demonstrating any actual or potential materiality on the preparation of the

accused’s defence, i.e. what witnesses the Defence would have in fact called, what evidence it

26 DAR-OTP-0136-0605; DAR-D31-0003-0074, art. 153-163; P-0120: [REDACTED]; D-0016: [REDACTED];
D-0023: DAR-OTP-00005970, paras 73-74, 77-78 (Treaties), 83-84 (Customary Law), 85 (UNSC Resolutions),
95-96 (UNSC Resolution 1593); T-136, pp. 40-41 (Treaties), pp. 45-46.

27 United Nations Treaty Collection: Chapter X VIII — Penal Matters, 10. Rome Statute of the International Criminal
Court, under Sudan.

B ICC-02/05-01/20-1303-Red, paras 25-34.

2 P-0954: DAR-OTP-0221-0571-R01, para. 43.

30 DAR-OTP-00006136, 1986 People’s Armed Forces Act, art. 48(c); P-0883: [REDACTED]; P-0954: DAR-
OTP-0221-0571-R0O1, para. 43; D-0016: [REDACTED].
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would have provided, and how this evidence would have undermined the final conclusions made
by the Chamber.” The LRV’s position is entirely flawed. It is advanced without reference to
any jurisprudence and is, in any event, fatally undermined by its illogic. If correct, it would
oblige the Defence to prove a negative and to point to evidence, which it does not and cannot
have. The reason it does not have the evidence is because of the very conditions that made the
obtaining of that evidence impossible. In any event, had the Defence embarked on the exercise
of identifying the evidence it was not able to present at trial, such submissions would inevitably,

and rightly, have been rejected as entirely speculative.

17. The LRV suggests that the Defence must explain what witnesses it would have called and
what their evidence would have been. This is plainly incorrect. The LRV fails to engage with
the reality of the situation, as set out in great detail in the Defence Appeal Brief, that potential
witnesses refused to cooperate, or continue to cooperate, with the Defence as a result of its

inability to assure them that their identities might not be kept confidential,!

and of its inability
to afford them any meaningful protection.*? Consequently, for reasons not of its own making,

the Defence was hamstrung from the outset in its ability to conduct meaningful investigations.

18. The LRV’s reference to the Trial Chamber’s “copious extensions and facilities™* is

accurate as far as it goes in that the Trial Chamber did provide extensions,** but this is hardly
relevant where the prejudice complained of by the Defence is that the conditions imposed on it
made the conduct of investigations and the collection of evidence impossible, whatever the

additional time afforded.

19. The demonstrated impossibility of the Defence to conduct the sort of investigations in Sudan
that were required in the Appellant’s trial, and the consequent inability to present an adequate
Defence case for reasons beyond the Defence’s control, is enough to establish that the trial was
not fair. The Defence is not, contrary to the LRV’s irrational submissions, obliged to
speculatively point to the detail of evidence that was impossible to obtain to establish how the

Judgment is unreliable.

31 ICC-02/05-01/20-1303-Red, paras 60-66.
32 ICC-02/05-01/20-1303-Red, paras 89-96.
33 Observations #1321, para. 22.

34 ICC-02/05-01/20-1303-Red, para. 74.
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V — LRV’S OBSERVATIONS ON GoA 22 (MISREPRESENTATIONS IN ASYLUM
CLAIMS)

20. At paragraphs 28 to 34 of Observations #1321, the LRV makes flawed submissions on the
subject of the Trial Chamber’s assessment of misrepresentations in witnesses’ asylum claims.>?
The LRV misinterprets the Defence’s arguments and seems to misunderstand the Trial
Chamber’s findings on this point. Further, the LRV advances misguided observations

concerning procedural aspects of the processes for claiming asylum in national jurisdictions.*®

21. It is submitted that a person’s deliberate lies to State authorities in circumstances where that
person is told that they are expected and trusted to tell the truth, whether in the context of claims
of refugee status or otherwise, cannot be swept under the carpet in the assessment of their
credibility in the course of subsequent criminal proceedings. Asylum proceedings are solemn
proceedings. The fact that the person may have sworn or affirmed to tell the truth in the criminal
proceedings, which are also solemn, changes nothing. A witness who has lied in domestic
asylum proceedings has already demonstrated an ability and willingness to offer falsehoods

when he or she perceives it to be in his or her interests to do so.

22. In the Trial Judgment and in the Defence Appeal Brief, sources of domestic refugee case
law were used to demonstrate that national asylum proceedings can be held before judicial
bodies and not merely “quasi-judicial forum”, as suggested by the LRV.?’ The references to
national case law by the Defence serve to illustrate that indicia of a lack of witness credibility
have consequences. This is also relevant before this Court, as acknowledged by the Trial
Chamber at paragraph 219 of the Trial Judgment, in the context of the scrutiny to which

witnesses’ lies are subjected.

23. The Defence reiterates that the lies told by Witnesses [REDACTED)] fatally undermined
their credibility. The inconsistencies and flat contradictions between their accounts as given in
domestic asylum proceedings and their testimony given before the Trial Chamber should have
been enough to result in the entirety of their evidence being rejected, or at least accorded

significantly less weight by the Trial Chamber.

35 Observations #1321, para. 29.

36 ICC-02/05-01/20-1303-Red, para. 143, footnote 414; See also the procedures of asylum in countries within the
European Union Agency for Asylum - Asylum Appeals System.

37 Observations #1321, para. 29.
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VI -LRV’S OBSERVATIONS ON GoA 28 (INSIDER EVIDENCE: P-0905)

24. At paragraphs 173 to 175 of Observations #1321, the LRV asserts that there was no
evidence to suggest that P-0905’s credibility “was impugned to such extent to be considered
wholly unreliable” and that the Chamber findings that parts of P-0905’s testimony were
“unreliable does not necessarily render the entirety of his evidence uncredible or unreliable” >3
The LRV further seeks to rebut the Defence’s submission that the Chamber erred in failing to
consider the impact of inconsistencies between P-0905, P0012, and P-0883 on their overall

credibility and reliability.>® This is a mischaracterization of the Defence’s argument under

GoA 28.

25. The Defence does not contend that inconsistencies alone are sufficient to render a witness
wholly unreliable. Rather, the credibility issues affecting P-0905 extend well beyond mere
inconsistencies. Firstly, his status as an accomplice witness required the exercise of extreme
caution. In addition, parts of his testimony were unreliable and/or uncorroborated, he
contradicted other witnesses including regarding the acts and conduct of the Appellant, he was
evasive in response to Defence questioning, [REDACTED].*’ Viewed cumulatively, the issues
identified in P-0905’s testimony are sufficiently serious to call into question the overall
credibility and reliability of his evidence, specifically when he was addressing the acts and
conducts of the Appellant without being corroborated by other evidence. The fact that P-0905
was a key witness in support of the Prosecution’s case, and at times its principal source of
evidence,*! cannot justify a more permissive assessment of his credibility. The Chamber erred
in its assessment of the credibility of P-0905 which impacted findings regarding the Appellant’s

criminal responsibility for all counts, as found by the Trial Chamber.
VII - LRV’S OBSERVATIONS ON GoA 29 (WITNESSES’ NOTES)

26. At paragraphs 137 to 140 of Observations #1321, the LRV makes submissions on GoA 29
in relation to the Trial Chamber’s finding that witnesses P-0012, P-0878, and P-0877 were
credible and reliable despite their contemporaneous notes never having been produced, much

less admitted into evidence.*? First, the LRV incorrectly asserts that the Defence had the

38 Observations #1321, para. 174.

39 Observations #1321, para. 175.

40 Annex B, paras 294-295, 331, 333, 339-343, 345; Trial Judgment, paras 619 (footnote 2067), 624; ICC-02/05-
01/20-1303-Red, paras 151, 173, 412, 453, 419.

41 Trial Judgment, paras 611, 622-624.

42 1CC-02/05-01/20-1303-Red, paras 178-181; Observations #1321, paras 137-140.
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opportunity to challenge these witnesses regarding these notes but failed to do so.** A simple
reading of the transcripts of the hearings proves the contrary.** Each of these three witnesses

was cross-examined in detail on their purported notes.

27. The fact of the matter is that these purported contemporaneous notes were never disclosed
to the Defence (nor, for that matter, to the Trial Chamber), thereby depriving the Defence of
the opportunity to test the witnesses’ evidence on their first accounts. Without an opportunity
to test these personal notes, and without any proof of their existence other than the witnesses’

word, these alleged documents should have played no part in bolstering their credibility.
VIII - LRV’S OBSERVATIONS ON GoAs 30-38 (DEFENCE LINE 1: ALIAS)

28. Rather than applying itself to an attempt to refute the Defence’s evidenced submissions, the
LRV simply parrots, at paragraphs 25-83 of Observations #1321, the findings of the Trial
Chamber before offering up its own view that it was not “able to identify any factual or legal
error that would warrant a different finding by the Appeals Chamber.”* Whether the LRV was
herself able to identify any error is of no relevance to the question at issue, and amounts to an

opinion to which the Appeals Chamber should attach no weight.

29. With respect to GoA 30, the LRV’s submissions on the reliance placed by the Trial Chamber
on the 2020 pre-surrender video*® are both legally and factually unsustainable. The LRV asserts
first that “the Chamber did not prove (sic) a central element of the Prosecution’s case — the
alias — primarily on the basis of the 2020 pre-surrender video.”*’ The LRV conflates the word
“primarily” with “exclusively”. While it is true that the Chamber considered six categories of
evidence going to the use of the Ali Kushayb nickname,* the assessment of the pre-surrender
video recording comes first in its analysis of the evidence. Great weight is attached to the fact
that in the video the Appellant identified himself as A/i Kushayb: “The Chamber is satisfied
that this video constitutes direct evidence of the Accused identifying himself as ‘Ali Kushayb’
and indicates that his voluntary surrender to the Court was made on the basis that the arrest
warrants issued against him correctly identified him by both his full name and his nickname.”

Compared to the five other categories of evidence relied on by the Chamber, this direct evidence

43 Observations #1321, paras 137-138.

4 P-0012: [REDACTED]; P-0877: [REDACTED]; P-0878: [REDACTED]; Contra Annex B, para. 255 (P-0878).
4 Observations #1321, para. 27.

46 Observations #1321, paras 48-55.

47 Observations #1321, para. 48.

48 Trial Judgment, para. 241.
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of Mr Abd-Al-Rahman’s self-identification took a pre-eminent — even if not exclusive —
position in the Chamber’s assessment. Complaints by the LRV that there was no attribution of
differing weight attributed to each category of evidence misses the point, and descends into
semantic pedantry.*’ Whatever the weight attached to the video as proof of the alias, these fail
to take into account the Appeals Chamber’s OA12 ruling that the pre-surrender video should
serve no further purpose than the verification of the Appellant’s identity for the purpose of his

1.50

surrender and could not serve as evidence at trial.”” The LRV cautiously sidesteps that ruling

in its Observations #1321.

30. The LRV is also wrong in suggesting that the Chamber did not rely on the pre-surrender
video to establish the Appellant’s guilt.’! Separating the two matters, the alias and the
Appellant’s guilt, in the particular circumstances of the case, is wholly artificial. The question
of whether the Appellant and A/i Kushayb were the same person was the most important issue
between the Prosecution and the Defence. As the Presiding Judge noted, “The heart of this case
is whether or not the accused is, in fact, the man known as Ali Kushayb [...] and, if so, whether
he committed the acts that have been described.** The reality of this case was that if the Trial
Chamber had determined that the Prosecution had not proved beyond reasonable doubt that the
Appellant was Ali Kushayb, that would effectively have been the end of the matter. By
application of the principle of individual criminal responsibility, it would not have been
necessary to assess the evidence pertaining to the crimes allegedly committed by Ali Kushayb.
The Appellant would have been entitled to be acquitted on all counts. It is true that a finding
that the Appellant was A/i Kushayb did not necessarily imply his guilt, as the Defence’s Lines
2 and 3 and challenges to specific crime-based evidence have shown. But the impossibility of
advancing a positive case in relation to the Appellant’s alleged acts and conduct at Kodoom,
Bindisi, Mukjar or Deleig, his state of mind, or whether a man with that nickname played any
role or even existed at all meant that such a conclusion necessarily had a hugely significant
impact on the case. It is therefore not only overly simplistic, but fundamentally wrong, of the
LRV to argue that establishing the identity of the Mr Abd-Al-Rahman is “obviously wholly
separate to establishing the guilt of Mr Abd-Al-Rahman.”>® The two matters were intrinsically
linked.

49 Observations #1321, para. 50.

S0 ICC-02/05-01/20-982 OA12, paras 92-93.
51 Observations #1321, paras 49, 51.
2T.132, p. 67.

53 Observations #1321, para. 51.
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31. Moreover, the LRV misrepresents the Defence’s position regarding the evidence
underpinning the explanation for Mr Abd-Al-Rahman’s self-identification as A/i Kushayb. In
arguing that the Defence had the opportunity to present evidence to support the suggestion that
the Appellant was under pressure to identify himself as A/i Kushayb, the LRV overstates the
reality.>* It was never the Defence’s case that the Appellant was directly and actively coerced
by the Prosecution, or indeed anyone else, into describing himself as A/i Kushayb. But that is
not to say that the pressure of the circumstances in which he found himself in 2020 — that is,
hiding in the bush since December 2019, desperate to avoid arrest by the Sudanese authorities,
and seeking to facilitate his being taken into custody by the OTP — did not, objectively, make
it expedient for him to identify himself as A/i Kushayb.” The LRV overlooks the fact that there
was indeed compelling evidence that Mr Abd-Al-Rahman was told that he should present
himself as Ali Kushayb: [REDACTED]*® [REDACTED]®” There was therefore absolutely no
need for the Defence to call [REDACTED]. The evidence of his advice to the Appellant to

identify himself as 4/i Kushayb was already on record.

32. The LRV fails to engage with the substance of the Defence’s argument in GoA 31.°® The
Defence’s complaint is that the Trial Chamber instrumentalised its conclusions about the
reliability of the evidence of Prosecution witnesses as the foundation for its findings about the
lack of credibility of all Defence witnesses who gave contradictory evidence. Contrary to the
LRV’s attempts at minimisation, the problem was not limited to D-0002 and D-0029,%° but
applied to all Defence witnesses who testified at trial on whether the Appellant had ever been
known by the alias Ali Kushayb.®° Instead of engaging in a truly holistic assessment, carefully
weighing each piece of evidence about the A/li Kushayb alias, as presented by both the
Prosecution and the Defence, before asking itself whether the alias had been proved beyond
reasonable doubt, the Trial Chamber determined that the Prosecution’s theory that the Appellant
was Ali Kushayb had been established by the end of the Prosecution case, and that necessarily

any Defence evidence to the contrary ought to be rejected en masse.

33. With respect to GoA 32 and D-0016’s testimony about his meeting with a man introduced
to him as A/i Kushayb in 2006, the LRV tries to undermine its relevance by insisting that his

54 Observations #1321, para. 52.

55 ICC-02/05-01/20-1303-Red, para. 193.

56 DAR-OTP-00000481-000003 (emphasis added); Defence Final Brief, para. 193.
57 DAR-OTP-00000481-000006 (emphasis added); Defence Final Brief, para. 193.
58 Observations #1321, paras 25-27.

59 Observations #1321, paras 35-39.

% Annex B, [REDACTED].
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identification, or to be more precise, his inability to make an identification, was based on
physical appearance and age.®' But the most relevant aspect of D-0016’s recollection and
evidence of that interaction, the aspect that was so striking that he had such a clear memory
about it, was neither the appearance not the age of the man; it was that the man was introduced
to him as a member of the PDF. [REDACTED]®? The Appellant has never been a member of
the PDF, not in 2006, nor before, nor after.®® That is the key reason why D-0016’s evidence of
that encounter was so relevant and could not be dismissed as insignificant, especially given that
the Prosecution had not challenged D-0016’s evidence on the point and could not provide a
satisfactory explanation for the unavailability of any record of that interaction, as addressed in

GoA 14.%

34. At paragraphs 56 to 65 of Observations #1321, the LRV systematically and wrongly
minimises the impact and significance of the numerous inconsistencies between the Appellant’s
physical features and evidence of Ali Kushayb’s physical features. The LRV goes as far as
suggesting that scars and piercings may disappear with time® and challenging the relevance of
the forensic evidence presented at trial.®® But the LRV entirely ignores that the burden of
proving that the reason why A/i Kushayb’s scars and piercings, as testified to by numerous OTP
witnesses, may not be visible on the Appellant lay squarely on the Prosecution, and that the
forensic evidence of the Appellant’s physical features was also adduced on the initiative and at
the request of the Prosecution, who appointed its own experts for that purpose.®” Tellingly, the
LRYV does not provide even a hint of an explanation for why this forensic evidence was admitted
in the first place if, as the LRV submits, quoting from the Trial Chamber’s assessment in

Annex B,® it was so irrelevant.

35. At paragraphs 66 to 70 of Observations #1321, the LRV dismisses the Defence’s submission
as to the existence of a risk that the public dissemination of information associating the
Appellant to the nickname Ali Kushayb since 2007 by the Prosecution as “entirely
hypothetical”. But describing it as such in no way invalidates the force of the Defence’s

submissions under GoA 35. Hypothetical, as any risk is by opposition to a certitude, or not, and

61 Observations #1321, paras 40-47.

2 D-0016: [REDACTED].

63 Defence Final Brief, para. 333.

64 ICC-02/05-01/20-1303-Red, paras 106-112 (GoA 14).
85 Observations #1321, para. 58.

6 Observations #1321, para. 64.

67 Annex B, paras 556-558 (P-1061 and P-1062).

8 Annex B, para. 558.

No. ICC- 02/05-01/20 13/29 5 June 2026


https://www.legal-tools.org/doc/acaoxsxf/pdf
https://www.legal-tools.org/doc/3b0picx0/pdf/
https://www.legal-tools.org/doc/c1vbqhcm/pdf
https://www.legal-tools.org/doc/c1vbqhcm/pdf

|CC-02/05-01/20-1348-Red 08-06-2026 16/31 A

the Defence has firmly submitted that it is not, the risk of contamination of witnesses by way
of widely published — but wholly inaccurate — information concerning the warrant of arrest
against the Appellant, identifying him as A/i Kushayb,* is real and it persists. Contrary to the
LRV’s assertion,”’ what created that risk was not a matter “which do[es] not arise from any
evidence at all”. The public dissemination of that information formed part of the evidence at
trial and on the record of the Appellant’s case. Concluding that that risk had had no impact on
the evidence required careful consideration by and a proper reasoning from the Trial Chamber.
Both are missing in the Trial Judgment, which constitutes the error of fact and law relied upon

in GoA 35.

36. Finally, at paragraphs 71 to 83 of Observations #1321, the LRV adopts the same strategy in
response to GoAs 36, 37 and 38 as she does at paragraphs 48 to 55 with respect to GoA 30 for
the pre-surrender video. This strategy essentially consists of wrongly minimising the impact of
errors of law and procedure relied upon by the Defence. According to the LRV, relying on
unverified and anonymous sources of evidence was permissible when these were
corroborated,”! the Prosecution’s persistence in following a methodology of identification that
the Trial Chamber found wrong had no material impact’?> and taking into account totally

t.”> However, the LRV’s observations,

unreliable in-court identification had negligible impac
firstly, confirm that these categories of identification evidence should have had no impact and
should, therefore, have been disregarded as any other weightless evidence. This of course forms
the essence of the Defence’s GoAs on the matter. Secondly, the LRV’s submissions confirm
that the evidentiary basis on which the Trial Chamber found that the Appellant is A/i Kushayb
is far less compelling than the Trial Chamber findings would indicate: out of the six categories
of evidence relied upon in the Trial Judgment,’ the weight of (a) the pre-surrender video and
(c) recognition from photographs and video is reduced to a negligible level; (d) agreed facts in
no way support the purported identity of Mr Abd-Al-Rahman as A/i Kushayb; the risk that (b)

the evidence of eight witnesses and (e) circumstantial evidence were impacted by the public

dissemination of information by the Prosecution was not considered; and the (f)

8 1CC-02/05-56; DAR-D31-00000009; ICC-02/05-01/07-3-Corr ; ICC Press Release on 2 May 2007 (also in
Arabic); DAR-OTP-0124-0730 (ARB), DAR-OTP-0153-1614 (ENG): newspaper Al-Hayat, dated 8 March 2007,
only nine days after the OTP publicised that it had submitted an application to the Pre-Trial Chamber seeking a
summons for Mr Abd-Al-Rahman.

70 Observations #1321, para. 68.

" Observations #1321, para. 72.

72 Observations #1321, para. 77.

73 Observations #1321, para. 83.

7 Trial Judgment, para. 241.

No. ICC- 02/05-01/20 14/29 5 June 2026


https://www.legal-tools.org/doc/f085c1/pdf
https://jem.icc.int/Ringtail/118/Home/DocumentLink?caseName=ICC_0205_0120&documentId=DAR-D31-00000009
https://www.legal-tools.org/doc/9vd9kk/pdf
https://www.icc-cpi.int/news/icc-warrants-arrest-minister-state-humanitarian-affairs-sudan-and-leader-militia/janjaweed
https://www.icc-cpi.int/sites/default/files/NR/rdonlyres/68BBB371-C347-45B0-A312-6DB2FE35CE79/279801/ICCPIDSPR20070502214_Ar.pdf
https://jem.icc.int/Ringtail/118/Home/DocumentLink?caseName=ICC_0205_0120&documentId=DAR-OTP-0124-0730
https://jem.icc.int/Ringtail/118/Home/DocumentLink?caseName=ICC_0205_0120&documentId=DAR-OTP-0153-1614
https://www.legal-tools.org/doc/kybdn47z/pdf

|CC-02/05-01/20-1348-Red 08-06-2026 17/31 A

contemporaneous documentary evidence relied upon by the Prosecution was not relied upon by
the Trial Chamber in light of its limited probative value.”> Far from being abundant and
overwhelming as found by the Trial Chamber, the evidence on which the conclusion that the
Appellant was Ali Kushayb is significantly reduced to such a limited level, and indeed to a level
that is much more limited than the evidence called by the Defence that the Appellant was not
Ali Kushayb, that no reasonable Chamber could have concluded that Prosecution’s case had

been proven beyond reasonable doubt.

IX — LRV’S OBSERVATIONS ON GoAs 40-53 (DEFENCE LINE 2: AUTHORITY
OVER THE JANJAWEED)

37. At paragraphs 84-93 of Observations #1321, the LRV essentially submits that it was
unnecessary to prove that the Appellant was himself a Janjaweed to establish that he had
authority over them,’® as his membership within the Janjaweed fell outside the elements of the
crimes or modes of liability charged to which the in dubio pro reo principle would be, according
to the LRV, circumscribed.”” These submissions essentially mirror the Prosecution’s
submissions at paragraph 282 of the OTP Response,’® which form part of those to which the

Defence has sought leave to reply.”

38. The LRV’s submission according to which the in dubio pro reo does not extend to whether
the Appellant was a Janjaweed is unsupported and devoid of any merit. The Appellant was
charged as a “senior leader of the Militia/Janjaweed in the Wadi Salih and Mukjar localities™.*°
it is in that capacity that he was allegedly aware of a widespread and systematic attack against
the civilian population;! the fact that he allegedly was a Janjaweed leader was one of the
cumulative factors relied upon to charge him for contributing, in a position of authority and
influence, to the charged crimes;®* the fact that the Appellant was, allegedly, a senior
Militia/Janjaweed leader is listed in the Common Elements of Modes of Individual Criminal

Responsibility relied upon in the charges;® it is in that capacity that he was found to have led

the operations in Sindu, Kodoom, Bindisi, Arawala, Mukjar and Deleig which constitute the

75 Trial Judgment, para. 269.
76 Observations #1321, para. 91.

77 Observations #1321, para. 89.

8 ICC-02/05-01/20-1320-Conf A, para. 282.

79 ICC-02/05-01/20-1339, para. 19, first bullet point.
80 ICC-02/05-01/20-433-Corr, p. 50, Charges, para. 1.
81 [CC-02/05-01/20-433-Corr, p. 51, para. 8.

82 [CC-02/05-01/20-433-Corr, p. 52, para. 14-15.

8 1CC-02/05-01/20-433-Corr, pp. 51-52, paras 16-19.
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context of the charged crimes;3 it is in that capacity that he was found to have cooperated with

8

GoS officials and senior members of the GoS Forces,®® as well as GoS officials at the locality

1,% and exercised influence over GoS forces at the locality level, including during the

leve
relevant operations;®’ his role as a Militia/Janjaweed forms the basis for all but one — direct
perpetration — modes of liability charged against him.®® Even when charged with direct
perpetration, the crimes form part of the operations in Mukjar and Deleig he was convicted of
taking part in as a Militia/Janjaweed leader.®® It is nowhere alleged that he directly perpetrated
crimes in any other capacity, for example as a pharmacist in Garsila. The Appellant’s alleged
membership of the Janjaweed was thus inseparable from both the elements of the crimes and
modes of liability charged. The in dubio pro reo principle and proof beyond reasonable doubt

standard thus applied to it, meaning the Prosecution had the burden of proving that the

Appellant was a Janjaweed.

39. Proving that the Appellant was a Janjaweed leader in 2003-2004 required proof that he had
progressed at some point from his admitted position as a retired Musa 'id in the SAF medical
corps running a pharmacy on Garsila market — his admitted situation at the starting point of this
case’ — to the position of Janjaweed leader, and how that progress had occurred. Proof of his
evolution from a retired military nurse running a pharmacy to being a Janjaweed leader formed
part of the facts that were “indispensable for entering a conviction” according to the Appeals

Chamber’s applicable standard.”’ The LRV fails to convincingly demonstrate otherwise.

40. In themselves, the LRV’s?? and Prosecution’s”® submissions that there was no need to prove
the Appellant’s membership of the Janjaweed amount to concessions that this burden of proof
was not met. The Trial Chamber did not find otherwise when it found at paragraph 983 of the

Trial Judgment that “the evidence does not clearly reveal why a retired Musa’id in the medical

8 1CC-02/05-01/20-433-Corr, p. 52, para. 19.

85 ICC-02/05-01/20-433-Corr, p. 53, para. 20.

86 [CC-02/05-01/20-433-Corr, p. 53, para. 22.

87 ICC-02/05-01/20-433-Corr, pp. 53-54, paras 24-25.

88 1CC-02/05-01/20-433-Corr, pp. 57-58, 62-63, 67, paras 55-57, 94-95, 130-131 (Inducing under art. 25(3)(b));
pp. 61-62, 65-66, paras 85-89, 120-125 (Co-perpetration under art. 25(3)(a); pp. 62, 67, paras 92-93, 129-130
(Ordering under art. 25(3)(b)).

8 1CC-02/05-01/20-433-Corr, pp. 62, 66-67, paras 90-91, 126-128.

0 ICC-02/05-01/20-504-AnxA, Agreed facts no. 10, 11, 14.

1 Ngudjolo, 1CC-01/04-02/12-271-Corr A, para. 125.

%2 Observations #1321, para. 91.

93 ICC-02/05-01/20-1320-Conf A, para. 282.
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corps of the SAF, who became a pharmacist, should have achieved such a position [as a

Janjaweed leader] in the area.”*

41. Absent such evidence, the other evidence adduced at trial that the Appellant had behaved
as if he were a Janjaweed leader in 2003-2004 in Kodoom, Bindisi, Mukjar and Deleig remain
subject to a reasonable doubt. Reasonable doubt was reinforced by the real likelihood that such
evidence was impacted by the widespread public dissemination, including in Sudanese media,
of the Prosecution’s allegation that the Appellant, aka Ali Kushayb, was a Janjaweed leader
since 2007.%> Even considering that discarding such a doubt was within the Trial Chamber’s
discretion — which is challenged -, this would have required full and reasoned findings as to
why the absence of evidence that the Appellant had become a Janjaweed leader and how he so
became was not enough to create reasonable doubt on the evidence that he behaved in such
capacity in Kodoom, Bindisi, Mukjar and Deleig. But the Defence’s Line 2, by which it was
disputed that the Appellant had ever been a Janjaweed, is summarily dismissed at paragraphs
679-680 of the Trial Judgment, without further reasoning and without consideration of the
extensive evidence relied upon by the Defence under that Line.”® This forms the subject-matter

of the Defence’s GoA 40.%7

42. Without evidence that the Appellant had become, at some point, a Janjaweed, in particular
a local Janjaweed leader, the Trial Chamber was left with evidence that he had, allegedly,
behaved in a certain way, but with no evidence of his authority to do so. Having come to the
conclusion that, in contrast with the Prosecution’s initial submissions,”® this case was not one
of de jure and de facto authority of the head of a militia, the Trial Chamber found at paragraph
1002 of the Trial Judgment that the Appellant held de facto authority over the Janjaweed.”
Although this finding is limited to the determination of his liability for ordering crimes in
Kodoom and Bindisi, there is no indication that the Trial Chamber ever considered that the
Appellant’s authority over the Janjaweed was other than de facto. This is the authority relied
upon by the LRV at paragraphs 89 and 91 of Observations #1321.

43. But the Trial Chamber also found at paragraph 342 of the Trial Judgment that “between
March 2003 and November 2004, the State Security Committee of West Darfur ordered the

%4 Trial Judgment, para. 983.
95 ICC-02/05-01/20-1303-Red, paras 221-235 (GoAs 35-36).

% Trial Judgment, paras 679-680.
97 1CC-02/05-01/20-1303-Red, GoA 40, paras 246-257.
%8 [CC-02/05-01/20-550-Corr-Red2, para. 177.

% Trial Judgment, para. 1002.
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mobilisation and deployment of large numbers of Janjaweed to units of the GoS Forces across
West Darfur, which included the Police, the SAF, PDF and PPF.”'% There is extensive
evidence that these GoS Forces were not newly constituted forces suddenly improvised to fight
the rebellion. These were well-established, well-constituted, well-organised forces, operating
within a hierarchy and governed, inter alia, by the Sudanese Armed Forces Act 1986!°! and

2,192 with clear de jure chains of authority at all levels. That the

Reserve Service Act 198
Appellant did not belong to any of these forces in 2003-2004 is not challenged.'®* Without
being formally a member of any of these forces, the Appellant was not in a position to exercise
authority and control over their Janjaweed members: he clearly had no de jure authority over
them because he was not one of their members; any de facto authority that he may have claimed

to exercise would have immediately entered into direct conflict and opposition with the legally

established authorities commanding these forces.

44. The case law on effective control in the context of command responsibility provides some
assistance on the matter: “the ‘mere participation’ of particular forces in joint combat
operations is not sufficient in itself to establish that a commander had effective control over all
the different units participating in the operations. [...] The Chamber also notes that a finding
that a person was legally or formally appointed to a position of military command or authority
over the relevant forces is neither required, nor sufficient in itself, to satisfy the effective control
requirement of Article 28(a). However, it may serve as an indicium of effective control. |[...]
Conversely, some factors may indicate a lack of effective control over forces, such as (i) the
existence of a different exclusive authority over the forces in question; (ii) disregard or non-
compliance with orders or instructions of the accused, or (iii) a weak or malfunctioning chain
of command.”'** In the present case, the “indicium” that the Appellant was legally or formally

appointed was missing. To the contrary, there was evidence of “the existence of a different

100 Trial Judgment, para. 342.

101 DAR-OTP-00006136: 1986 People’s Armed Forces Act.

102 DAR-D31-00000236: 1982 Reserve Service Act.

103 [CC-02/05-01/20-1303-Red, para. 254.

194 Bemba, Trial Judgment, ICC-01/05-01/08-3343, paras 185, 189-190, quoting ICTY, HadZihasanovié¢ and
Kubura, 1T-01-47-T, Trial Judgment, paras 78, 84; ICTY, Delali¢ et al. (Celebic’z), 1T-96-21-A, Appeals Judgment,
paras 188-192, 197; ICTR, Gacumbitsi, ICTR-2001-64-A, Appeals Judgment, para. 143; ICTR, Kajelijeli, ICTR-
98-44A-A, Appeals Judgment, para. 85; ICTY, Blaski¢, IT-95-14-T, Trial Judgment, para. 302; ICTY, Delali¢ et
al. (Celebici), 1T-96-21-T, Trial Judgment, paras 354, 370, 646, 736; ICTY, Kordi¢ and Cerkez, 1T-95-14/2-T,
Trial Judgment, paras 422, 438; ICTY, Deli¢, 1T-04-83-T, Trial Judgment, para. 60; ICTY, Ori¢, IT-03-68-A,
Appeals Judgment, paras 91-92; ICTY, Hadzihasanovi¢ and Kubura, IT-01-47-A, Appeals Judgment, paras 21,
192, 225-230; ICTY, Ori¢, IT-03-68-T, Trial Judgment, para. 707.
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exclusive authority over the forces in question”, that is, the respective command structures

within the SAF, PDF, CRF and PPF.

45.In the Celebiéi Case, the ICTY Appeals Chamber also held that “although the degree of
control wielded by a de jure or de facto superior may take different forms, a de facto superior
must be found to wield substantially similar powers of control over subordinates to be held

criminally responsible for their acts.”'%

46. The consideration of de facto authority in International Criminal Law was introduced
precisely to apply to situations of irregular armed forces with unclear command structures. This
was not at all the situation prevailing in the present case, as found by the Trial Chamber at
paragraph 342 of the Trial Judgment: the Janjaweed were composed of regular, fully organised
armed forces with clear chains of command. This left no room for the addition of a wild de
facto authority, alien to these armed forces, such as the one that the LRV suggests the Appellant
held.

47. Finally, the LRV tries to square the circle by relativising the Trial Chamber’s finding that
the Janjaweed were incorporated into regular forces and suggesting that not all of them had
necessarily been regularised and that the Appellant may be one of those who were not.!% Had
that been the case, the burden was on the Prosecution to provide evidence that the Appellant
was one of the rare Janjaweed not incorporated into regular forces, and how he was nevertheless
in a position to exercise effective control over these forces. In the absence of such proof,
evidence that the Appellant and other persons acted in a certain way in Kodoom, Bindisi,
Mukjar and Deleig is no evidence that he was a Janjaweed or had authority over them. Absent
evidence of that authority, no reasonable trier of fact could have entered convictions without
considering the evidence that he was not a Janjaweed and had no authority over them and
without providing a clear reasoning justifying why the absence of evidence of his authority fell
short of creating reasonable doubt of his guilt. In the absence of such reasoning, the Trial

Chamber erred in law and in fact.
X — LRV’S OBSERVATIONS ON GoA 54 (DEFENCE LINE 3: MISTAKE OF LAW)

48. At paragraphs 118-136 of Observations #1321, the LRV addresses the arguments raised in
Defence’s GoA 54 with respect to Defence Line 3 on mistake of law under Articles 30(3) and

S ICTY, Delalié et al. (Celebici), IT-96-21-A, Appeals Judgment, para. 197.
106 Observations #1321, para. 85.
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32(2) of the Statute. In essence, the LRV submits that “the Chamber did not need to engage
with every argument put forward”'"” by the Defence in support of its Line 3. The LRV further
attempts to develop a reasoning according to which the Trial Chamber was right in rejecting
Defence Line 3. The LRV’s reasoning actually demonstrates the absence thereof in the Trial
Judgment, which is the procedural error appealed under GoA 54, namely the breach of Article
74(5) of the Statute. The LRV also does not address the Defence’s other GoAs 56 and 57 in

relation to Line 3.

49. The LRV’s submissions confirm the breach of Article 74(5) by offering, at paragraphs 123-
135, a substitute reasoning in lieu of the Trial Chamber’s, and affirming, at paragraphs 119 and
136, that the Trial Chamber “must not provide why it did not follow the Defence’s line [3] of
argumentation”.'®® Yet, the LRV fails to identify any authority relieving the Trial Chamber of
its obligation to provide “a full and reasoned statement of the Trial Chamber’s findings on the
evidence and conclusions” under Article 74(5) of the Statute, as clarified by the Appeals
Chamber in Bemba et al.'® The LRV’s alternative justifications for dismissing Defence Line 3

are entirely irrelevant as these do not form part of the Judgment that is under Appeal.

50. Just as the Trial Chamber did in the Trial Judgment, the LRV’s alternative reasoning further
ignores, wrongly, key evidence relevant to the findings and relied upon by the Defence in its
demonstration of the mistake of law. This is precisely the scenario where the presumption that
the Trial Chamber evaluated all the evidence before it, as it should under Article 74(5), is

rebutted according to the Appeals Chamber.!!°

51. Such key evidence included Article 11 of the 1991 Sudanese Criminal Act, relied upon at
paragraphs 310 and 312 of the Appeal Brief,!'! according to which: “No act shall be deemed
an offence if done by a person who is bound, or authorised to do it by law, or by a legal order
issued from a competent authority, or who believes in good faith that he is bound, or authorised
so to do.”'"? This provision was directly relevant to the demonstration of a mistake of law under

Defence Line 3, namely the ignorance that acts committed in the course of operations may be

107 Observations #1321, para. 119,

198 Observations #1321, para. 136.

199 Bemba et al., ICC-01/05-01/13-2275-Red A A2 A3 A4 A5, para. 102.
110 Bemba et al., ICC-01/05-01/13-2275-Red A A2 A3 A4 AS, para. 105.
I 1CC-02/05-01/20-1303-Red, paras 310, 312.

112 DAR-OTP-0021-0296: Sudanese Criminal Act 1991, art. 11.
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prosecuted in the normal course of action; it was on record and formed part of the evidence.

Yet, it is not addressed once in the Trial Judgment, nor in its Annex B, nor Observations #1321.

52. Key evidence also included Article 48(c) of the 1986 People’s Armed Forces Act, relied

f113 and already quoted at paragraph 14 above.''* This provision was

upon in the Appeal Brie
also directly relevant to the demonstration of a mistake of law under Defence Line 3, namely
the belief that disobeying orders, whatever their nature, may result in the death penalty; it was
on record and formed part of the evidence. Like the first, it is not addressed once in the Trial

Judgment, nor in its Annex B, nor Observations #1321.

53. These two exhibits, which were supported by convergent evidence and relevant to the
Defence’s argument in support of its Line 3, were compelling. No reasonable trier of fact would
have rejected Defence Line 3 without a proper and reasoned consideration of the evidence. But
the Trial Chamber, as did the LRV, failed to find a way of considering these while preserving
their conclusion that Defence Line 3 should fail. They preferred to skirt around this evidence,

and breached their obligation under Article 74(5) of the Statute by doing so.

54. Finally, the LRV’s alternative selectively quotes and distorts paragraph 1005 of the Trial
Judgment, but fails to reconcile the Trial Chamber’s findings that Harun’s speech “effectively
communicated that ‘amsah aksah’ and ‘wipe out and sweep away’ authorised inter alia rape,
killing civilians and pillaging” and that “he [the Appellant] and the Janjaweed were well aware
of the meaning and significance of the phrases he used to instruct. This finding that the crimes
were sanctioned by the State and thus the Janjaweed understood the Accused’s instruction as a
license to commit them, is supported by the fact that, during the attack on Bindisi, after raping,
beating and mistreating P-0011, a member of the Janjaweed declared ‘we don’t want these
people to stay alive’, and thanked President Al-Bashir for giving them this ‘opportunity ™ !>
with the rejection of Defence Line 3. Without a proper reasoning of the Trial Chamber, this
finding at paragraph 1005 is simply irreconcilable with the rejection of Defence Line 3, which

it essentially validates. No reasoning was provided in the Trial Judgment, which amounts to the

error of law and procedure appealed under GoA 54.

113 ICC-02/05-01/20-1303-Red, paras 26 (footnote 57), 31-33, 304 (footnote 769), 308 (footnote 781), 314.
114 DAR-OTP-00006136, 1986 People’s Armed Forces Act, art. 48(c).

115 Trial Judgment, para. 1005.
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XI - LRV’S OBSERVATIONS ON GoAs 64-68 (KODOOM AND BINDISI
OPERATION)

55. The Defence submits that paragraphs 137-172 of Observations #1321 relating to the specific
charges in Kodoom and Bindisi are devoid of any merit. The LRV is essentially rehashing
findings from the Trial Judgment without engaging with the Defence’s GoAs 64-68. There are
also many mischaracterizations of the Defence’s submissions under these GoAs. The Defence

limits itself to responding to some of these in the following paragraphs.

56. At paragraphs 141 to 145 of Observations #1321, the LRV submits the Trial Chamber
clearly reasoned that the Appellant possessed the requisite mental element to commit all the
crimes he was found guilty of and that the Defence’s arguments are otherwise based on a
misreading of the Trial Judgment.!!® By way of example, in relation to Counts 8-9 on rape, at
paragraph 145 of Observations #1321, the LRV refers to paragraph 1009 of the Trial

t,117

Judgment, '’ in which Trial Chamber relies on the evidence that certain crimes were committed

in the other localities attacked before Kodoom and Bindisi to infer the Appellant’s awareness.''8
The Trial Chamber concludes that during the Janjaweed’s attack on Nyerli, “they fired at and
chased people away, raped women, looted properties and burned down houses.”'" This
conclusion is based on the factual findings from paragraphs 397-398 of the Trial Judgment, in
which the Trial Chamber found that P-0878, who was with the Appellant during the events
leading to the attack in Bindisi, only heard of rapes occurring in Nyerli and Kodoom affer the
Kodoom and Bindisi Operation.!?® The evidence relied upon thus does not show that the
Appellant was made aware of the occurrence of these crimes before the attacks on Kodoom and
Bindisi.'?! The Defence relies on the factual findings in the Trial Judgment to demonstrate how

they cannot substantiate beyond a reasonable doubt that the Appellant knew with “virtual

certainty” that rapes would occur in Bindisi in the ordinary course of events.

57. Contrary to Observations #1321 at paragraph 155, the Defence does not dispute the settled
principle that an order need not be expressed in any particular form and may, in appropriate

circumstances, be inferred from words, gestures, or conduct.'?* The authorities relied upon by

116 Observations #1321, paras 141-145.
"7 Observations #1321, para. 145.

118 Trial Judgment, para. 1009.

9 Trial Judgment, paras 397-398, 1009.
120 Trial Judgment, paras 397-398.

121 1€C-02/05-01/20-1303-Red, para. 344.

122 Observations #1321, para. 155.
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the LRV establish only that the form of an order is not determinative. They do not dispense
with the requirement that the conduct in question must amount to an instruction directing,
authorising, or triggering the commission of the crime. In other words, proof of a causal link
between the order and the commission of the crime is required.'?® The authorities cited by the
LRV confirm this requirement; they do not eliminate it. The Defence's submission is not that
liability for ordering requires a formal or “positive” order in a particular form. Rather, it is that
the evidence must establish the existence of conduct amounting to an order bearing causal

effect.

58. At paragraphs 158-159 of Observations #1321, the LRV presents irrelevant submissions
that pertain to the Motion for acquittal, which applied the lower standard of “sufficient to sustain
a conviction.”'** When making its ruling for the Motion for acquittal, the Trial Chamber
emphasised twice that the factual findings in relation to rape pertain to “this stage” of the
proceedings.!?® There is no basis for the LRV to make these submissions for the purposes of

this Appeal.

59. Finally, at paragraphs 169-170 of Observations #1321, the LRV has misread or
misunderstood the Trial Judgment and the factual findings listed therein.'?® The LRV submitted
only half of a factual finding of the Trial Chamber, in which P-0905 testified that the
Appellant’s words meant the Janjaweed would rape instead of kill women.'?” However, in that
same paragraph, the Trial Chamber found that P-0905 testified the Appellant’s words were said

during the Sindu Operation, six months after the Kodoom and Bindisi Operation.!'?® The Trial

Chamber is also satisfied that there is no evidence that the Appellant issued similar instructions
during the Kodoom and Bindisi Operation.'?* The Defence addressed this evidence in its
Appeal Brief.!*® The Defence reiterates its position that no reasonable trier of fact could have
inferred from the sole evidence of P-0905 that the instruction given to never kill women meant

in fact to torture and rape them.

123 Trial Judgment, para. 805.

124 Observations #1321, paras 158-159.
1251116, p. 10.
126 Observations #1321, paras 169-170.

127 Observations #1321, para. 170; Trial Judgment, para. 1011.
128

129

Trial Judgment, paras 467-468, 1011.

Trial Judgment, para. 1011.
130 1CC-02/05-01/20-1303-Red, para. 360.
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XII - LRV’S OBSERVATIONS ON GoA 70 (MUKJAR AND DELEIG COMMON
PLAN)

60. The LRV’s submissions at paragraphs 181-192 of Observations #1321 are inaccurate.

61. They misrepresent the Defence's arguments regarding an alleged authority requirement
under co-perpetration liability at paragraph 182. The Defence did not argue that the absence of
a formal legal authority to control the actions of any alleged subordinates/GoS forces should
preclude responsibility. The Defence rather argued that there is no evidence which can support
a finding beyond reasonable doubt describing how the Appellant could be a leader of a supposed
Janjaweed militia whereas Janjaweed members’ were incorporated within the GoS forces. This
aspect is also addressed with respect to Defence Line 2 at paragraphs 40-44 above. The
Appellant did not have power and control over the crimes of the common plan in Mukjar and
Deleig which was implemented through the solidly structured chain of command of the GoS
forces.!*! Had he have any, which is challenged, it would have been in contradiction with other
persons in official positions of command. The Prosecution failed to provide evidence, and the

Trial Chamber failed to find, how the Appellant’s alleged authority articulated with the others.

62. This case is not about an irregular group of Janjaweed committing crimes; it is about GoS
forces — including Janjaweed combatants incorporated therein - committing crimes. The Trial
Chamber did not adequately establish the Appellant's authority and powers within the members
of the common agreed plan in Mukjar'* and Deleig.'** This impacted on the evaluation of the
members’ agreement and the degree of the essential contribution of the Appellant within the
common plan. The agreement between the perpetrators, which led to the commission of one or
more crimes under the jurisdiction of the Court as part of the common plan, ties the co-
perpetrators together and that justifies the reciprocal imputation of their respective acts.'** But
without clear authority and powers, the Appellant was not in a position to contribute to that

common plan as a co-perpetrator.

63. The Defence's response to paragraphs 185 and 190 of Observations #1321 is that the Trial

Chamber had not demonstrated how the Appellant could have frustrated the commission of the

BLICC-02/05-01/20-1303-Red, para. 376.

132 Trial Judgment, paras 960-971.

133 Trial Judgment, paras 972- 980. The Trial Chamber focused on findings on instructions given by the accused
to determine his authority in Mukjar and Deleig but without weighting that the evidence and the Trial Chamber
findings on Hamdi’s role in Mukjar and Deleig, as the mastermind and other GoS authorities showing that it was
indeed them who conceived and conducted the Mukjar and Deleig operations.

134 Ntaganda, Appeals Judgment, para. 818.
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crimes. No reasonable trier of fact could have concluded, based solely on the weak, indirect and
uncorroborated evidence of Witness P-0955,'3° and taking into account the overall evidence on
the circumstances of the Deleig operation, that the Appellant was present and arrested Umdah
Kindiri. Contributing physically to the execution of crimes inside and outside the Deleig Police
station does not necessarily put the physical perpetrator in a position of control, if she/he does
not have the power to frustrate the commission of the crimes within the agreed common plan.

Evidence of the power to frustrate the commission of crimes is missing in the Trial Judgment.

64. With respect to the murder of Jenif and Sheikh Motor addressed at paragraph 190 of
Observations #1321, the Trial Chamber did not provide a reasoned statement of its findings on
the evidence pertaining to the mistreatment of Jenif and Sheikh Motor.'*¢ The absence of
positive evidence from other witnesses present should have been taken into account in the
evaluation and the weight of the overall available evidence, including their inconsistencies, in
order to draw any conclusion beyond reasonable doubt on the acts and conduct of the Appellant
inside and outside the Police Station. The inconsistencies were not discussed or weighed by the

Trial Chamber in the Trial Judgment of these events, which amounted to an error of fact.

65. Also, at paragraph 191 of Observations #1321, with respect to the loading of detainees, the
mathematical analysis offered on the preference of two witnesses over one single witness is not
always an exact science. The “single” witness is P-0905 to whom the Trial Chamber accorded,
against the Defence’s cautions, a high level of credibility, on the ground that “P-0905 gave
evidence that he clearly observed events occurring both inside and outside of Deleig police

station””.3” The LRV’s mathematical approach on this issue is thus devoid of any merit.

XIII — LRV’S OBSERVATIONS ON GoAs 72 AND 76 (CHILDREN AND BOYS IN
MUKJAR AND DELEIG)

66. At paragraphs 176-180 of Observations #1321, the LRV seeks to refute the Defence GoAs
72 and 76 with respect to the targeting of children and boys in the Mukjar and Degeig

Operations.

135
136

Trial Judgment, para. 602 and Annex B, paras 459-462.
Trial Judgment, paras 611-612.
137 Annex B, para. 343.
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GoA 72 (Children and Boys in Mukjar)

67.In relation to GoA 72, the LRV asserts that the Defence “blatantly misstates and
misrepresents the evidence and the Chamber’s findings” on the detention of children at the
Mukjar Police Station, pointing in particular to the evidence of P-0905.'*% More specifically,
the LRV suggests to distinguish within P-0905’s evidence between the detention of a Sheikh
and young boys and their subsequent execution.'* Such a distinction is entirely artificial. Even
if, arguendo, the detention, loading and subsequent execution of detainees represent distinct
steps within the Mukjar events, these steps are intrinsically linked, both temporally and
materially. As the Trial Chamber found that “there [was] no evidence that lends support” to the
allegation that a Sheikh was loaded and executed alongside young boys,'*’ it is entirely coherent
to apply the same reasoning to the same witness’s evidence regarding the presence of these
same young boys at the Mukjar Police Station. The LRV’s suggestion to divide P-0905’s
evidence of the same chain of events (the detention, loading and execution of the Sheikh and
young boys) constitutes a piecemeal approach to the evidence aimed at preserving the finding
that children were detained at Mukjar Police Station, which would otherwise fail. The Defence
further never argued — contrary to the LRV’s assertion — that ambiguity and incoherence arose
from P-0905’s evidence as such.'*! It rather argued that reliance on P-0905’s evidence to
establish the detention of children was incoherent in light of the Trial Chamber’s inability to
find P-0905 credible regarding the execution of the young boys allegedly detained at Mukjar
Police Station. The LRV fails to explain how it expects the Appeals Chamber to simultaneously
uphold the Trial Chamber’s refusal to accept P-0905’s evidence that the Sheikh and young boys
were executed and find, beyond reasonable doubt, that these same young boys were indeed

detained.

68. The LRV further overly simplifies the evidence when it advances that P-0905’s evidence
is corroborated by P-0129.'*? Indeed, P-0129 never mentions the presence of a Sheikh and
multiple young children and rather reports seeing one 9-10 year old boy sitting next to Umdah
Yayha in the cell.!** P-0905 and P-0129’s evidence relating to children are only similar in that

they both present considerable reliability issues, as exposed in the Defence’s Appeal Brief.!#

138 Observations #1321, para. 177.

139 Observations #1321, para. 177.

149 Annex B, [REDACTED].

141 Observations #1321, para. 177.

142 Observations #1321, para. 177.

143 1CC-02/05-01/20-1303-Red, para. 388, referencing Trial Judgment, para. 524.
144 1CC-02/05-01/20-1303-Red, para. 388.
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There is otherwise nothing consistent in these witnesses’ respective accounts, nor can any
indication be found that both witnesses reference the same individuals within the same
timeframe. Concluding that both of these witnesses corroborate each other amounts to an

untenable extrapolation of the evidence.

69. The LRV further observes that the Trial Chamber “clearly provides a justification for not
relying on P-0919’s evidence that there were no children at the police station.”'* Whilst the
Defence agrees with the LRV that the Trial Chamber has provided some justification — albeit
limited!'*® — as to why it did not rely on P-0919’s positive evidence that children were not
detained, such justification remains insufficient in light of the overwhelming negative evidence
(that is, lack of evidence) from the other Mukjar detained witnesses.'*” The LRV apprehends
this lack of evidence through the bold assertion that “the absence of certain evidence does not
provide a positive inference that children were not detained at the Mukjar police station
[...].’1#® This approach is legally erroneous, as it effectively reverses the standard of proof and
basic evidentiary principles. In the present case, as the Prosecution were unable to produce
coherent, corroborative and credible evidence of the presence of children at the Mukjar Police
Station, any remaining lack of evidence is of course completely relevant when considering
whether or not children were detained at the Mukjar Police Station. Simply put, if there is a
lack of evidence of a fact, then that fact is simply not established. The LRV’s assertion entirely
misunderstands the burden borne by the Prosecution to prove its case beyond reasonable doubt

and the duty of the Trial Chamber to assess evidence — and lack thereof — holistically.

70. Contrary to the LRV’s assertion,'*” the Trial Chamber’s errors of fact and law on this issue
have necessarily impacted the findings on the Appellant’s guilt and on the identification of the
victims of the Mukjar operation, which wrongfully include children. Consequently, the Appeals
Chamber should find that no children were in fact detained at Mukjar Police Station and thus
reevaluate the Chamber’s findings on the nature of the targeted population,'>® which have been

heavily relied upon by the Chamber including subsequently for sentencing purposes. !

145 Observations #1321, para. 177.

146 [CC-02/05-01/20-1303-Red, para. 389.

147 ICC-02/05-01/20-1303-Red, paras 387-389.
148 Observations #1321, para. 177.

149 Observations #1321, para. 180.

150 Trial Judgment, para. 822.
151 Sentencing Judgment, paras 147, 192, 201, 229.
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GoA 76 (Children and Boys in Deleig)

71. With respect to the Deleig operation, the Trial Chamber's finding that the Janjaweed
“conducted house to house searches for weapons and for Fur men and boys who were not from
Deleig, and who they suspected of being, or supporting, rebels” was based solely on the
testimony of P-0736.!>> Contrary to the LRVs’ submission,!> the Defence does not rely on
isolated pieces of evidence. Rather, it assessed the evidentiary record as a whole. Significantly,
none of the other witnesses, namely P-0607, P-0584, P-0973, P-0955, P-0883, P-0712, P-0726,
and P-0935, mentioned the arrest, detention or targeting of boys. Moreover, the majority of the
examples relied upon by the LRVs in fact support the Defence's position that boys were not
specifically targeted during the operation.'>* The quotes from P-0584, P-0607, P-0726, P-0924
do not refer to “children” or “boys” but rather to “young”, “young males” or “18 years old”
man.'>® These terms cannot simply be equated with children or boys. The LRV therefore
mischaracterises the evidence. When assessed holistically, the evidence does not support the

conclusion that boys were targeted during the Deleig operation. Accordingly, the Chamber

erred in finding that “boys” were targeted as part of the Deleig operation. !>

72.Regarding the LRV’s assertion that “there was otherwise no legal requirement to
distinguish between men or children (either civilian or hors de combat) fo substantiate any of
the crimes the Appellant was convicted of”’, the Defence does not dispute that such a distinction
was required. However, the Trial Chamber relied on its finding in relation to the victimisation
of boys during the Deleig operation as an aggravating factor in the Sentencing Judgement.'>’
The erroneous factual finding is therefore material to the conviction as the definition of the

target of the common plan and the sentencing determination and warrants appellate

intervention.

152 Trial Judgment, para. 593, footnote 1927, referring to P-0736: [REDACTED)].

153 Observations #1321, para. 178.

154 1CC-02/05-01/20-1303-Red, GoA 76.

155 Observations #1321, para. 178.

156 Trial Judgment, paras 593, 594, 596, 597, 598, 600, 604, 618 822, 836, 874, 876, 881, 906, 910, 975, 978, 995.
157 Sentencing Judgment, paras 229. See also footnotes 596, 613.
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FOR THE FOREGOING REASONS, THE DEFENCE PRAYS THE APPEALS

CHAMBER to reject the Observatigns

1321 and grant the Defence Appeal.

=

Counsel for Mr Al

Mt Cyril Laucei -
I Muhammad Ali Abd-Al-Rahman

Dated this 5 June 2026,
At The Hague, The Netherlands.
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