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I. INTRODUCTION 

1. The Defence for Mr Patrice-Edouard Ngaïssona (“Defence”) presents its response 

to the “Consolidated Victims’ Response to the Prosecution and Defence Appeals of 

the Judgment and Sentence against Mr Alfred Yekatom and Patrice-Edouard 

Ngaïssona” (“CLRV Observations”).1 

II. SUBMISSIONS 

A. Mr Ngaïssona was convicted on the basis of a flawed evidentiary framework 

(Ground 1) 

i. Ground 1(A): The CLRV incorrectly frame the Defence's appeal concerning the 

Chamber's misapplication of relevant evidentiary standards 

2. In its observations to Ground 1.1 of the Defence’s appeal, the CLRV generally argue 

that the Chamber correctly applied relevant evidentiary standards in its evaluation 

of the relevance, reliability and weight of the evidence.2 The CLRV Observations 

merely re-state applicable law, while largely failing to engage with the Defence’s 

specific arguments and examples showcasing the Chamber’s repeated failures to 

properly apply those standards.3  

3. The CLRV dismiss the Defence’s argument that P-1847’s prior-recorded testimony 

required corroboration, on the mere basis of prior litigation concerning its 

introduction into evidence.4 These submissions misconceive the Defence’s 

appellate point. The Defence does not dispute, nor does it ignore, that the 

introduction of P-1847’s prior recorded testimony into evidence was litigated 

through to the Appeals Chamber.5 Yet, that litigation was confined to the 

 
1 Submissions on Reparations on behalf of Victims, ICC-01/14-01/18-2884-Conf, 13 April 2026 (“CLRV 

Observations”). 
2 CLRV Observations, section VII.1.a, paras 60-75.  
3 See e.g. Corrigendum of the ‘Ngaïssona Defence Appeal Brief against the Trial Judgment’, ICC-01/14-

01/18-2847-Conf-Corr, (“Ngaïssona Appeal Brief”), paras 15, 18, 22, 36 and related cross-references.  
4 CLRV Observations, para. 68.  
5 Decision on the Prosecution Request for Formal Submission of Prior Recorded Testimony pursuant to 

Rule 68(2)(d) of the Rules, ICC-01/14-01/18-2126-Conf, 6 October 2023 (“6 October 2023 Decision”); 

Judgment  on the appeal of Mr Patrice Edouard Ngaïssona against the decision of  Trial Chamber V of 6 
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submission of said evidence pursuant to Rule 68(2)(d). While factors such as 

corroboration and the Defence’s opportunity to cross-examine may have been 

considered at the time, this occurred at a general level and as part of a broader 

assessment of whether the introduction of P-1847’s prior-recorded statement was 

prejudicial to or inconsistent with Mr Ngaïssona’s rights.6   

4. The CLRV’s attempt to treat these matters as entirely settled must be rejected. The 

above-mentioned litigation made no findings on the evidentiary weight P-1847’s 

prior-recorded statement would subsequently be afforded. Importantly, both the 

Trial Chamber and the Appeals Chamber indicated at the time that corroboration 

was an important factor to be considered at the deliberations stage, particularly 

with respect to references to acts and conduct of the accused.7 The Defence’s 

appellate point is precisely that: while caution was foreshadowed in the assessment 

of the weight and probative value of P-1847’s prior-recorded statement, that 

caution was not applied.8 This was so notwithstanding the particular circumstances 

attending the introduction of P-1847’s prior-recorded evidence, such as the lack of 

prior notice9 and the witness’ failure to give evidence on material aspects,10 which 

objectively demanded said caution.  

5. The CLRV misstate the Defence’s appellate argument concerning the Judgment’s 

length. The Defence never argued that the Chamber failed to provide a reasoned 

opinion because of the Judgment’s length and complexity.11 To the contrary, it 

argued that despite that length and complexity, the Judgment still failed to engage 

 

October 2023 entitled  “Decision on the Prosecution Request for Formal Submission of Prior 

Recorded Testimony pursuant to Rule 68(2)(d) of the Rules”, ICC-01/14-01/18-2501-Conf, 20 May 2024 

(“20 May 2024 AJ”). 
6 6 October 2023 Decision, para. 92; 20 May 2024 AJ, paras 99-103, 112-113, 116.  
7 6 October 2023 Decision, para. 104; 20 May 2024 AJ, paras 102-103.  
8 See Ngaïssona Appeal Brief, paras 19, 170, 222, 226, 231.  
9 The Prosecution’s request ICC-01/14-01/18-1971-Conf was filed over two years after P-1847’s testimony 

and at the end of the Prosecution’s case. 
10 6 October 2023 Decision, paras 48, 54.  
11 CLRV Observations, para. 71.  
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with and clearly outline its reasoning on crucial matters bearing directly on Mr 

Ngaïssona’s criminal responsibility.12 

6. The Defence does not merely “disagree” with the content of the Chamber’s 

findings.13 Rather, it takes issue with the excessive vagueness of their formulation 

and the insufficient identification of their evidentiary basis. While the CLRV 

concede that Article 74(5) of the Statute demands the Chamber to “[indicate] with 

sufficient clarity the basis of the decision”,14 it overlooks that the Judgment 

manifestly fails to adequately outline the basis for its findings on Mr Ngaïssona’s 

criminal responsibility. The CLRV’s characterisation of the Judgment as “detailed” 

and “coherent”15 reflects its failure to grasp these shortcomings and the Defence’s 

appellate arguments.  

7. In the “legal findings” section, the Judgment found that Mr Ngaïssona bears 

criminal responsibility for the charged crimes because he “funded and supported 

the Anti-Balaka prior to the attacks on Bangui and Bossangoa on 5 December 

2013”.16 Yet, the remainder of the Judgment does not identify with sufficient clarity 

the basis for this apparently simple and straight-forward finding. Notably, the 

factual findings made in the “factual findings and evidentiary analysis” section are 

considerably vaguer, failing to properly outline the Chamber’s reasoning and 

evidentiary basis for crucial factual conclusions.  

 
12 Ngaïssona Appeal Brief, para. 22.  
13 CLRV Observations, para. 72. 
14 CLRV Observations, para. 69.  
15 Ibid., para. 71.  
16 Judgment, ICC-01/14-01/18-2784-Conf, 24 July 2025 (“Judgment”), p. 1381, para. 4034 (concerning Mr 

Ngaïssona’s responsibility for crimes committed in Bangui on 5 December 2013), pp. 1406-1407, para. 

4115 (concerning Mr Ngaïssona’s responsibility for crimes committed in Bossangoa on 5 December 

2013), p. 1460 para. 4281 (concerning Mr Ngaïssona’s responsibility for crimes committed in the context 

of events at Yamwara in December 2013), p. 1490, para. 4373 (concerning Mr Ngaïssona’s responsibility 

for crimes committed in the context of the advance and takeover of the PK9-Mbaiki axis). Note that the 

charges as confirmed against Mr Ngaïssona also phrased his various contributions as having been 

provided “to the Anti-Balaka”, see Corrected version of ‘Decision on the confirmation of charges against 

Alfred Yekatom and Patrice-Edouard Ngaïssona’, ICC-01/14-01/18-403-Conf-Corr, 11 December 2019 

(“Decision on the Confirmation of Charges”), para. 111.  
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8. With respect to financing, the Chamber limited itself to finding that Mr Ngaïssona 

funded “individuals willing or meant to assist the efforts in bringing François 

Bozizé back to power” and provided a list of evidence in support of this 

conclusion.17 The Chamber entirely failed to indicate which ones, among these 

evidentiary items, established that Mr Ngaïssona financially supported the Anti-

Balaka. Yet, as argued in the Defence Appeal Brief, individuals and groups cannot 

be labelled “Anti-Balaka” by mere virtue of sharing the objective of removing the 

Seleka from power.18 While the Chamber gave the impression of making more 

particularised findings in subsequent areas of the Judgment, it continued to refer 

back to this extremely general collection of evidence,19 or failed to indicate an 

evidentiary basis altogether,20 thereby preventing any scrutiny of its reasoning. 

9. The finding that Mr Ngaïssona “supported” the Anti-Balaka ahead of 5 December 

rests on equally vague grounds. While the Chamber found that Mr Ngaïssona was 

“actively involved in planning steps to respond to the Seleka violence in CAR”,21 

such as through his participation in meetings in Cameroon and the FROCCA, it 

never developed even a semblance of cogent reasoning as to how these activities 

supported the Anti-Balaka movement in practice. Similarly, while it found that Mr 

Ngaïssona “engaged in activities pertaining to the organisation and coordination 

of groups”,22 the Chamber failed to clearly identify these activities and their relative 

impact on the movement, let alone the evidentiary basis of that finding. The only 

evidence outlined in detail concerned Mr Ngaïssona’s “liais[ing] with various 

individuals with a view to organising and coordinating their steps to be taken; and, 

 
17 Judgment, pp. 289-308, paras 827-864; relatedly see Ngaïssona Appeal Brief, paras 22, 160. 
18 Ngaïssona Appeal Brief, para. 387; see paras 94-95 below. 
19 See e.g. Judgment, pp. 819-826, paras 2249-2272, especially fns 5813 and 5824; relatedly see Ngaïssona 

Appeal Brief, para. 164.  
20 Judgment, p. 1382, para. 4037 (“the Chamber has indeed considered Mr Ngaïssona’s financial aid and 

psychological support, in the very least, to have had a positive effect on the commission of the crimes 

during the Bangui Attack”), p. 1384, para. 4042 (“Mr Ngaïssona’s financial support made it possible for 

at least some of the elements to participate in the attacks during the advance and during the seminal 

attacks on Bangui and Bossangoa”), pp. 1602-1603, para. 4710; relatedly see Ngaïssona Appeal Brief, fn. 

76 and paras 164-166. 
21 Judgment, p. 20, para. 35, p. 1379, para. 4028.  
22 Ibid., p. 21, para. 38 (emphasis added). 
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in this context (…) travel[ling] to the border area between Cameroon and the CAR 

to liaise with groups which were to assist the efforts to bring François Bozizé back 

to power”.23 Yet, once more, this broad finding and underlying evidentiary analysis 

did not sufficiently discharge the Chamber’s duty to provide cogent reasoning as 

to Mr Ngaïssona’s: (i) actual support of the Anti-Balaka movement ahead of 5 

December; and (ii) engagement in activities pertaining to the organisation and 

coordination of Anti-Balaka groups. 

10. While the CLRV claim that the Chamber properly identified the evidentiary 

material upon which it relied24 and clearly set out its findings,25 the above plainly 

demonstrates otherwise. While the lengthy evidentiary and factual analysis 

provided in the Judgment gives the appearance of a reasoned opinion, the 

soundness and completeness of the Chamber’s reasoning does not withstand closer 

scrutiny. The Guideline for ICC Judgment Drafting, annexed to the Chambers 

Practice Manual,26 requires chambers to support each factual finding with both 

clear reasoning and evidentiary analysis.27 It further mandates that chambers not 

limit themselves to reciting what witnesses have said on a given issue, but instead 

provide an explanation as to why that evidence has led to a factual conclusion.28 

This is entirely absent from the Judgment. The Chamber did not provide clear 

reasoning as to how and on which basis it concluded that Mr Ngaïssona financed 

and supported the Anti-Balaka ahead of their commission of crimes. These 

shortcomings directly impacted on the Defence’s ability to properly mount an 

appeal, particularly its ability to successfully argue prejudice arising from 

overreliance on untested evidence or evidence with negligible probative value.  

 
23 Ibid., p. 289, para. 827, pp. 322-339, paras 890-923 (emphasis added); in the same vein see Ngaïssona 

Appeal Brief, paras 22, 206-207. 
24 CLRV Observations, para. 72.  
25 Ibid., para. 71.  
26 Chambers Practice Manual, Guideline for ICC Judgment Drafting. 
27 Ibid., Guideline for ICC Judgment Drafting, para. 69.  
28 Ibid., Guideline for ICC Judgment Drafting, para. 70.  
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11. In light of the foregoing, the CLRV Observations on Ground 1.1 fail to engage with 

the Defence's appellate arguments and should be dismissed in their entirety. 

ii. Ground 1(B): The CLRV mischaracterise the Defence’s appeal concerning 

credibility and reliability of evidence 

12. The CLRV characterises the Defence challenges to the assessment of the evidence 

as “mere disagreements”. This argument misrepresents the appeal, 

mischaracterises the legal authorities the Defence relies upon and obscures the 

issues before the Appeals Chamber. 

a) The CLRV mischaracterise the discretionary nature of the corroboration 

requirement 

13. First, the CLRV’s argument rests on the broad claim that “a trial chamber is not 

mandated to corroborate witness testimony, but it may do so should the 

circumstances require it according to its discretion”.29 The CLRV’s conception of 

that discretion borders on treating it as unlimited, which is not consistent with the 

jurisprudence. As Judge Carbuccia observed, “judicial discretion is not unlimited 

and if abused, could affect the outcome of the trial and the search for the truth.”30  

14. To take the example of P-0306, as the Defence noted and elaborated throughout its 

Brief,31 passages from this witness’s testimony formed the sole basis for certain 

factual findings that were essential to findings of guilt against Mr Ngaïssona. 

Where the record raises questions about a witness’s credibility, especially in the 

circumstances addressed in the Bemba et al. Appeal Judgment discussed below, it 

was unreasonable for the Chamber to reach those essential findings based on 

uncorroborated testimony and evidence alone. 

15. Second, the CLRV is also incorrect to suggest that the Court’s legal system imposes 

no corroboration obligations and that the Defence is therefore merely complaining 

 
29 CLRV Observations, para. 86. 
30 Prosecutor v. Ruto and Sang, Decision on Defence Applications for Judgments of Acquittal, Dissenting 

Opinion of Judge Herrera Carbuccia, ICC-01/09-01/11-2027-AnxI, 5 April 2016, para. 23. 
31 See Ngaïssona Appeal Brief, paras 38, 197, 202, 216-219, and fn. 634. 
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about unfavourable findings.32 On the contrary, both appellate judgments the 

Defence cited33 note that corroboration is required in certain circumstances directly 

relevant to the arguments in the Ngaïssona Appeal Brief.  

16. The CLRV’s narrow reading – drawing upon Rule 63(4)’s prohibition on a blanket 

corroboration requirement – risks leading to an unsafe general standard for fact-

finding and sits in tension with the appellate jurisprudence. Rule 63(4) expressly 

operates ‘without prejudice’ to Article 66(3). Thus, any application of Rule 63(4) 

that would lead to contravening the beyond reasonable doubt standard – or any 

article of the Rome Statute, given the hierarchy of norms in Article 21 – would 

constitute an incorrect interpretation of Rule 63(4) and a legal error. 

17. The Bemba et al. Appeal Judgment emphasises that a Chamber may find that 

corroboration “is needed” in order “to be convinced of [a witness’s] reliability and 

credibility” or parts of a witness’s testimony in the specific circumstances of the 

case.34 If a trial chamber can correctly find such a legal requirement in the 

circumstances, it follows that it can also incorrectly fail to do so. In other words, 

where corroboration is warranted by the circumstances, relying on uncorroborated 

testimony constitutes at least an error of fact, or the resulting finding is an error of 

fact. This point is reinforced by the Ngudjolo Appeal Judgment, which stated more 

emphatically that where the “Trial Chamber has some reservations” about a 

witness’s credibility this testimony may be relied upon “to the extent it is 

corroborated”.35  

 
32 CLRV Observations, paras 67, 76 and 85. 
33 Ngaïssona Appeal Brief, para. 16. 
34 Prosecutor v. Bemba, Judgment on the appeal of Mr Jean-Pierre Bemba Gombo against the decision of 

Trial Chamber VII entitled “Judgment pursuant to Article 74 of the Statute”, ICC-01/05-01/08-3636-Red, 

8 June 2018 (“Bemba AJ”), para. 1084 (“A trial chamber may find, in the specific circumstances of the 

case, that corroboration of a particular witness’s testimony – or part thereof – is needed for it to be 

convinced of its reliability and credibility; however, this does not mean that corroboration is required 

as a matter of law when evaluating the testimony of any witness.” (emphasis added)). 
35 Prosecutor v. Ngudjolo, Judgment on the Prosecutor’s appeal against the Judgment pursuant to article 

74 of the Statute, ICC-01/04-02/12-271-Corr, 7 April 2015 (“Ngudjolo AJ”), para. 168 (“The Appeals 

Chamber further finds that the evidence of a witness in relation to whose credibility the Trial Chamber 

has some reservations may be relied upon to the extent that it is corroborated by other reliable evidence. 

[…]” (emphasis added)). 
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18. Together, the Bemba et al. and Ngudjolo Appeal Judgments set out a minimum 

standard of reasonableness for evaluating whether a trial chamber has made an 

error of fact. They point to the criteria a trial chamber must satisfy to fulfil the 

demanding requirements of proof beyond reasonable doubt when making findings 

of guilt. 

19. A close reading of the Bemba et al. Appeal Judgment reveals the nuance that is lost 

under the CLRV’s exclusive focus on paragraph 1531 of that judgment. The Appeals 

Chamber also found that “a trial chamber may rely on uncorroborated, but otherwise 

credible, testimony of accomplice witnesses”36 – necessarily implying that the 

testimony of accomplice witnesses whose credibility is in question requires 

corroboration. The Appeal Chamber also noted favorably that the Trial Chamber 

had relied upon two accomplice witnesses whose credibility had been challenged 

by the Defence, precisely because their testimony was “mutually corroborative”.37  

b) The CLRV mischaracterise the Defence's argument concerning Kokaté’s motive 

to lie 

20. The CLRV’s argument that the Judgment “noted the Defence’s arguments on [P-

0801’s] involvement in a scheme to incriminate Mr Ngaïssona, and concluded that 

the testimony is still generally credible and that the scheme allegations were ‘pure 

speculation’”38 is misleading or misunderstands the Defence argument. The 

Judgment’s finding of “pure speculation” concerned the scheme to incriminate Mr 

Ngaïssona. That is an entirely separate matter from the Defence argument that 

Kokaté had motives, as an accomplice witness, to provide inaccurate testimony and 

a track-record of self-serving deceit. The Chamber did not find that it was pure 

speculation that Kokaté had a motive to lie. In fact, its reasoning effectively 

acknowledged that he did but failed to articulate that conclusion or engage with its 

implications. 

 
36 Bemba AJ, para. 1534 (emphasis added). 
37 Ibid., para. 1535. 
38 CLRV Observations, para. 82. 
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iii. Ground 1(C): The CLRV fail to demonstrate that the Chamber applied the 

relevant evidentiary standards and that the factual findings were reasonable 

with respect to the crimes in Bossangoa  

21. The following observations focus on several discrete issues raised by the CLRV in 

relation to the Bossangoa crimes that require a targeted response.  

a) The CLRV fail to rebut the Defence’s arguments concerning the Chamber’s 

misattribution of the murders to the Anti-Balaka 

22. The CLRV argue that the Trial Chamber properly attributed the 18 murders for 

which Mr Ngaïssona was convicted to the Anti-Balaka.39 In addition to the 

previously raised errors in the Chamber’s analysis and reasoning,40 the Defence 

presents the following response. 

23. First, the CLRV contend that the Chamber did not have to be satisfied beyond 

reasonable doubt that fighting occurred in the vicinity of the imam’s house.41 The 

CLRV’s argument implies that in its view, the Chamber was not required to 

determine that this conclusion was the only reasonable inference to be drawn from 

the circumstantial evidence before it.42 However, as recently held by the Trial 

Chamber I in Abd-Al Rahman, the “only reasonable inference” test applicable to 

circumstantial evidence applies broadly to adverse findings: 

In making findings based on circumstantial evidence, the Chamber has borne in 

mind that it needs to be examined taken as a whole and with care, to ensure that it 

leads to the inescapable conclusion that the fact has been established beyond 

reasonable doubt. Therefore, the Chamber has only made a finding adverse to the 

Accused, on the basis of circumstantial evidence, when it was convinced that it 

was the only reasonable conclusion that could be drawn from the relevant 

evidence.43 

 
39 Ibid., paras 102-106. 
40 Ngaïssona Appeal Brief, paras 124-145. 
41 CLRV Observations, para. 106.  
42 Ngaïssona Appeal Brief, para. 132.   
43 Prosecutor v Abd-Al-Rahman, Trial Judgment, ICC-02/05-01/20-1240, 6 October 2025 (“Abd-al-Rahman 

TJ”), para. 176 (emphasis in original). 
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24. Here, insofar as the Chamber’s finding was not only adverse, but indispensable to 

its conclusion that several victims of murder were Muslim civilians, targeted by the 

Anti-Balaka, rather than combatants or persons caught in cross-fire ,44 it was 

required to meet the standard of being the only reasonable conclusion that could 

be drawn from the relevant evidence.45 The CLRV’s restrictive application of the 

presumption of innocence and the beyond reasonable doubt standards should thus 

be rejected.  

25. Second, contrary to the CLRV’s suggestion, the Chamber erred in failing to provide 

sufficient reasons for dismissing as “speculative” the inference that a battle took 

place in the vicinity of the imam’s house.46 Given the particular circumstances of 

the case – namely, the sparse and overwhelmingly circumstantial nature of the 

evidence concerning the Bossangoa murders, and the essential role of this finding 

in attributing those murders to the Anti-Balaka47 – the Chamber was required to 

provide reasons for dismissing this plausible inference.48 

26. Third, contrary to the CLRV’s argument, for ‘other acts’ to corroborate the murders, 

there must be factual concordance.49 As held by Judge Henderson in Gbagbo and Blé 

Goudé, “[c]orroboration only occurs when two pieces of evidence independently 

confirm the same fact” and “[c]orroboration, like relevance, is proposition specific”; 

 
44 Judgment, p. 31, para. 85, p. 983, para. 2828, p. 994, para. 2862, pp. 1001-1002, paras 2878, 2880, pp. 

1004-1005, paras 2884-2887, pp. 1007-1008, paras 2892-2895, p. 1015, para. 2918, p. 1022, para. 2938; see 

also p. 1391, paras 4065-4066 (destruction of property), p. 1611, para. 4742, p. 1612, para. 4747 

(sentencing); CLRV Observations, para. 106. 
45 Abd-al-Rahman TJ, para. 176; Bemba AJ, para. 868; Prosecutor v. Gbagbo and Blé Goudé, Reasons of 

Judge Geoffrey Henderson, ICC-02/11-01/15-1263-AnxBRed, 16 July 2019 (“Gbagbo and Blé Goudé TJ 

Reasons of Judge Henderson”), para. 51; Ngudjolo AJ, para. 124 (“The Appeals Chamber, however, also 

notes that the Trial Chamber emphasised that the standard of proof “must be applied to establish the 

facts forming the elements of the crime or the mode of liability alleged against the accused, as well as 

with respect to the facts which are indispensable for entering a conviction”” (emphasis added)).  
46 CLRV Observations, para. 106; Ngaïssona Appeal Brief, paras 125-126, 132-133. 
47 Judgment, pp. 1004-1006, paras 2884-2887, pp. 1007-1008, paras 2892-2895. 
48 Ngaïssona Appeal Brief, paras 125-126, 132-133. 
49 CLRV Observations, paras 103-104; Prosecutor v. Ntaganda, Judgement on the appeals of Mr Bosco 

Ntaganda and the Prosecutor against the decision of Trial Chamber VI of 8 July 2019 entitled ‘Judgment’, 

ICC-01/04-02/06-2666-Red, 30 March 2021 (“Ntaganda AJ”), para. 18 (“while testimonies need not be 

identical in all aspects, they must confirm, even if in different ways, the same fact.”); Gbagbo and Blé 

Goudé TJ Reasons of Judge Henderson, paras 46-47. 
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[w]hat connects different items of evidence is that they are relevant to the same 

fact.”50 The Defence does not dispute that the need for corroboration must be 

assessed on a case by case basis;51 however, neither P-2200 nor P-2453 identified the 

perpetrators of the killings.52 Evidence suggesting attribution of other conduct or 

non-charged crimes during the Bossangoa attack to the Anti-Balaka does not 

‘corroborate’ P-2200 and P-2453’s testimonies, given they provide no attribution-

related evidence. The identification of the principal perpetrators as Anti-Balaka, as 

a prerequisite of accomplice liability in this case, had to be proven beyond 

reasonable doubt.53 The Defence does not argue that principal perpetrators must 

always be specifically identified individually or by name; however, their 

identification as ‘Anti-Balaka’ was essential to attach criminal responsibility to Mr 

Ngaïssona as an aider and abettor for the underlying murders.  

27. Fourth, the CLRV’s suggestion that the Chamber’s reasoning in relation to ‘other’ 

Anti-Balaka acts in Bossangoa – such as those described by Witness P-246254 – can 

substitute for reasons concerning the specific murders charged, is untenable.55 

Although the Chamber made broader findings with respect to the Anti-Balaka 

attacking Bossangoa, it failed to draw conclusions or provide sufficient reasons for 

the attribution to the Anti-Balaka of the specific murders. The CLRV attempt to 

downplay the error by arguing that “a chamber is not required to set out every step 

of its reasoning”.56 In the circumstances of this case, where Mr Ngaïssona was 

charged with Anti-Balaka crimes, the Chamber’s failure to provide sufficient 

 
50 Gbagbo and Blé Goudé TJ Reasons of Judge Henderson, para. 47. 
51 CLRV Observations, paras 76, 79. See e.g. Prosecutor v. Bemba et al., Judgment on the appeals against 

the Judgment pursuant to Article 74 of the Statute, ICC-01/05-01/13-2275-Red, 8 March 2018 (“Bemba et 

al. AJ”), para. 1084.  
52 CLRV Observations, para. 105. 
53 Prosecutor v. Ongwen, Judgment on the appeal of Mr Ongwen against the decision of Trial Chamber 

IX of 4 February 2021 entitled “Trial Judgment”, ICC-02/04-01/15-2022-Red, 15 December 2022 

(“Ongwen AJ”), para. 321; Ntaganda AJ, para. 37; Bemba AJ, para. 42; Ngudjolo AJ, paras. 124-125; 

Prosecutor v. Lubanga, Judgment on the appeal of Mr Thomas Lubanga Dyilo against his conviction, ICC-

01/04-01/06-3121-Red, 1 December 2014 (“Lubanga AJ”), para. 22. 
54 CLRV Observations, para. 103. 
55 See in particular, CLRV Observations, para. 103. “A multitude of elements evaluated by the Chambers 

[sic] support the conclusion that the relevant crimes were committed by the group”. 
56 CLRV Observations, para. 104. 
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reasons for attributing the murders to the Anti-Balaka – a critical step in reasoning 

– violated Article 74(5) of the Statute.57 The error was particularly pronounced with 

respect to the killings of Abdallah Mahamat, Abdelkhadir, Mariam Yamwha and 

Amadou Oumarou, for which the Chamber altogether failed to draw conclusions 

on attribution.58  

28. The CLRV’s post hoc reconstruction of the Chamber’s reasoning does not remedy 

the underlying evidentiary and analytical deficiencies of the Judgment. Any doubt 

resulting from the absence of evidence capable of attributing the murders to the 

Anti-Balaka should have led to Mr Ngaïssona’s acquittal for these crimes.59  

b) The CLRV fail to rebut the Defence’s arguments concerning the Chamber’s 

misattribution of the destruction of property to the Anti-Balaka 

29. With respect to Count 33, the CLRV mischaracterise the Defence argument when it 

contends there is “no procedural bar to the reliance on hearsay evidence in the 

Court’s legal framework”.60 The Defence had argued that the Chamber erred by 

attributing the destruction to the Anti-Balaka based on speculative inferences 

drawn from hearsay and evidence incapable of supporting attribution, while 

ignoring direct evidence.61  

30. Judge Henderson expressly cautioned against precisely the arguments advanced 

by the CLRV that “the Chamber considered the totality of the relevant evidence” 

and that in light of its “holistic perspective, the Chamber’s conclusion that the Anti-

Balaka burned and destroyed residential structures between 5 and 8 December 

2013 was entirely reasonable.”62 Although the Trial Chamber “must determine the 

overall weight of the combined relevant evidence”, it is “important not to be 

 
57 See Ngaïssona Appeal Brief, paras 125-126. 
58 See ibid., paras 127-129. The Defence showed inter alia that these killings hinge solely on the rule 

68(2)(c) prior recorded statement of P-2200, notwithstanding that P-2200 did not attribute the killings to 

the AB; see Judgment, pp. 1006-1007, paras 2888-2892; see also Ntaganda AJ, paras 629-630. 
59 Rome Statute, art. 66(1) and (2).  
60 CLRV Observations, para. 107. 
61 Ngaïssona Appeal Brief, paras 150-153. 
62 CLRV Observations, para. 108. 
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distracted by the large amounts of evidence that have been submitted and to focus 

the analysis on evidence that is relevant to the fact and the issues under 

consideration”.63 Judges Van den Wyngaert and Morrison’s opinion in Bemba is 

particularly apposite:  

holistic fact-finding should not be an excuse or a reason for making findings 

beyond a reasonable doubt on the basis of a collection of weak evidence. When the 

Appeals Chamber says that the Trial Chamber must analyse the evidence 

holistically, all this means is that the evidentiary weight of individual items of evidence 

should not be determined in isolation, but rather in conjunction with other relevant 

evidence. It is also true that the credibility and evidentiary weight of specific items 

of evidence is not determinative. What matters is how strong and convincing the 

totality of the relevant evidence in relation to a particular fact is. That said, 

analysing evidence holistically cannot cure the weakness of individual items of evidence 

and a number of weak arguments for a proposition do not and cannot ever combine into a 

strong reason for accepting it.64 

31. Here, in the absence of evidence capable of attributing the destruction to the Anti-

Balaka, none of the circumstantial evidence supporting the existence of burned or 

burning houses, even viewed ‘holistically’, is capable of corroborating the 

attribution of crimes.65  

c) The CLRV fail to rebut the Defence’s arguments concerning the Chamber’s 

incorrect conclusions that there was an order to displace under Article 

8(2)(e)(viii) 

32. The CLRV advance an unduly broad interpretation of the “order to displace” 

requirements of Article 8(2)(e)(viii), which would effectively strip the war crime of 

 
63 Gbagbo and Blé Goudé TJ Reasons of Judge Henderson, para. 47, see also paras 46-50. 
64 Prosecutor v. Bemba, Appeal Judgment, Separate opinion of Judge Christine Van den Wyngaert and 

Judge Howard Morrison, ICC-01/05-01/08-3636-Anx2, 8 June 2018, para. 15 (emphasis added); see also 

ibid., para. 60 (“The real question is whether it is logically possible to prove the existence of a forest 

beyond a reasonable doubt without proving the existence of a sufficient (depending on how one defines 

a forest) number of trees beyond a reasonable doubt. Whereas trees exist independently of the forest, 

forests do not exist independently of the trees that constitute it.”). 

65 CLRV Observations, para. 108; Ngaïssona Appeal Brief, paras 148-153. 
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displacement of its constitutive elements. The CLRV’s position is that any conduct 

which would create a coercive environment would suffice, a position that is 

incompatible with the Elements of Crimes and the principle of legality, enshrined 

in Articles 21(1)(a) and 22(2) of the Statute.66  

33. According to the Elements of Crimes, the Trial Chamber must be satisfied that 

“[t]he perpetrator ordered a displacement of a civilian population”, and that he or 

she was “in a position to effect such displacement by giving such order”.67 As such, 

it was necessary for the Chamber to establish not only the existence of an order, but 

whether the principal perpetrator emitting the order was Anti-Balaka, and whether 

they were in a position to do so. Yet, it failed to do so.68 

34. The CLRV’s arguments advocating for a lowering of the standard for “ordering” 

are also incompatible with the beyond reasonable doubt standard. Appellate 

jurisprudence establishes that “findings that underpin the charges upon which a 

conviction depends”, “facts constituting the elements of the crime and mode of 

liability” and “facts which are indispensable for entering a conviction” are 

unequivocally governed by the beyond reasonable doubt standard.69 The above 

requirements detailed in the Elements of Crimes for Article 8(2)(e)(viii) are clearly 

indispensable for entering Mr Ngaïssona’s conviction for the war crime of 

displacement and constitute “the elements of the crime”. As such, they must be 

proven beyond reasonable doubt.70  

35. Here, the Chamber clearly failed not only to meet this evidentiary standard but also 

to articulate its findings on the elements of displacement, in particular in relation 

to the position of the perpetrator emitting the order. 

 
66 Rome Statute, art. 22(1); see CLRV Observations, paras 322-327.  
67 Elements of Crimes, art. 8(2)(e)(viii), paras 1, 3. 
68 Ngaïssona Appeal Brief, paras 154-155. 
69 Ongwen AJ, paras 320-321; Lubanga AJ, para. 22; Ntaganda AJ, para. 37; Bemba AJ, para. 96; Ngudjolo 

AJ, paras 124-125; Lubanga AJ, para. 22. 
70 See also Rome Statute, art. 66(3). 
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B. The Chamber’s interpretation of Article 25(3)(c) of the Statute and of the 

organisational structure of the Anti-Balaka was overly broad (Ground 2) 

i. Ground 2(A): The CLRV mischaracterise the Defence’s appeal 

concerning the objective elements of aiding and abetting liability 

under Article 25(3)(c) 

36. The CLRV Observations proceed from a mischaracterisation of the Defence’s 

submissions. The Defence does not contend that Article 25(3)(c) requires proof of a 

strict causal effect on each crime, a conditio sine qua non, or a rigid “substantial 

contribution” threshold in every case.71 Nor does the Defence dispute that proof of 

effect is not, as such, a legal requirement.72 

37. The Defence’s argument is narrower and more fundamental. Article 25(3)(c) 

requires that the accused “aids, abets or otherwise assists in [the] commission [of 

such a crime]”. That requirement imposes, at a minimum, that the conduct be 

shown to amount to assistance in the commission of the crimes. The question is not 

whether a particular formula must be applied, but whether the Chamber 

established that requirement through a coherent and identifiable assessment. 

38. The Defence’s submission is that the Chamber did not do so. This is advanced, first, 

(i) as an error of law in the interpretation of the actus reus under Article 25(3)(c),73 

and (ii) as a failure to establish assistance on the facts and to provide a reasoned 

explanation in that respect.74 

 

 

 

 

 

 

 
71 CLRV Observations, paras 114, 116-118. 
72 Ibid., para. 117. 
73 Ngaïssona Appeal Brief, paras 262 et seq., in particular, paras 262, 265, 270. 
74 Ibid., paras 276 et seq. 
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a) The CLRV fail to rebut the Defence’s arguments concerning the Chamber’s 

misinterpretation of Article 25(3)(c) 

39. The CLRV submit that the Chamber did not err in declining to require proof of a 

causal effect.75 That is not the Defence’s case. The Defence does not argue that proof 

of effect is mandatory.76 

40. The legal error lies elsewhere. The Chamber did not simply reject a requirement of 

effect,77 it further held that it “need not require a causal link between Mr 

Ngaïssona’s aid and assistance to the Anti-Balaka and the crimes committed by 

them”.78 Effect and causal link are not synonymous and even where direct effect is 

not required, some form of causal link is indispensable as, if no such link is 

required, then assistance to a group becomes sufficient, even if it bears no direct or 

indirect connection to the crimes themselves.79 The Chamber’s interpretation 

deprived the requirement of assistance “in the commission of [such a] crime” under 

Article 25(3)(c) of any real meaning. The test used to determine the causal link may 

vary but the underlying general requirement does not.80 Article 25(3)(c) does not 

permit dispensing with any causal link between the conduct and the commission 

of the crimes. Whether described as a “causal”,81 “criminal”,82 or otherwise legally 

 
75 CLRV Observations, paras 116-118. 
76 Ngaïssona Appeal Brief, paras 276-277. 
77 Judgment, pp. 1382-1383, para. 4037 (rejecting the Defence’s submissions in relation to effect). 
78 Ibid., p. 1383, para. 4038 (rejecting the Defence’s submissions in relation to causal link). 
79 Prosecutor v.  Bemba, Judgment pursuant to Article 74 of the Statute, ICC-01/05-01/08-3343, 21 March 

2016 (“Bemba TJ”), para. 211. To illustrate this broader point, see also, in the context of Article 28, Bemba 

TJ, Separate Opinion of Judge Sylvia Steiner, ICC-01/05-01/08-3343-AnxI, paras 16, 19. 
80 See e.g.  Prosecutor v. Taylor, Appeal Judgment, SCSL-03-01-1389, 26 September 2013 (“Taylor AJ”), 

para. 390 (where “substantial effect” was the test through which the Appeals Chamber decided that the 

causal link was established). See also Prosecution consolidated response to Yekatom’s and Ngaïssona’s 

appeals against the Judgment and Yekatom’s request to present additional evidence, ICC-01/14-01/18-

2885-Conf, 27 February 2026 (“Prosecution’s Response”), paras 537-539, 541, 551. 
81 Prosecutor v. Bemba et al., Judgment pursuant to Article 74 of the Statute, ICC-01/05-01/13-1989-Red, 19 

October 2016, paras 90, 94, 865; Gbagbo and Blé Goudé TJ Reasons of Judge Henderson, para. 2020. See 

also Ngaïssona Appeal Brief, para. 265. 
82 See Taylor AJ, paras 390-391. See also Ngaïssona Appeal Brief, para. 268. 
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relevant link,83 the jurisprudence requires that the conduct qualify as assistance in 

the commission of the crimes, not merely support to an organisation. 

41. The Appeals Chamber confirmed that proof of effect is not required, but does not 

eliminate the requirement that the conduct qualify as assistance in the commission 

of the crimes.84 Nor does it support the proposition that such assistance may be 

inferred solely from general support to a group, without identifying its connection 

to the commission of the crimes. 

42. Here, the Chamber not only articulated an incorrect standard,85 but also applied it 

as such: its reasoning throughout the Judgment shows unequivocally that it treated 

general support to the group as sufficient, without requiring any concrete 

connection to the commission of the crimes.86 At a minimum, the Chamber was 

required to explain how the conduct relied upon constituted assistance in the 

commission of the crimes. Without such reasoning, the requirement is reduced to 

a conclusion rather than a demonstrated finding.87  

43. The conviction therefore rests on a legally insufficient foundation: that contributing 

to a group that commits crimes is equivalent to assisting in the commission of those 

crimes. That is precisely what Article 25(3)(c) does not allow. 

b) The CLRV fail to rebut the Defence’s arguments concerning the Chamber’s 

insufficient reasoning with respect to the findings on assistance 

44. The CLRV further submit that the Chamber did, in fact, establish assistance by 

making concrete findings as to the impact of Mr Ngaïssona’s conduct.88 

 
83 Gbagbo and Blé Goudé TJ Reasons of Judge Henderson, paras 2019-2020. See also Ngaïssona Appeal 

Brief, para. 265. 
84 Bemba et al. AJ, para. 1327. 
85 Judgment, p. 1383, para. 4038. 
86 See e.g. Ngaïssona Appeal Brief, paras 270-274, 286. See also ibid., Ground 1.C.3, 4, 5. See paras 44-52 

below for further development. 
87 See Judgment, p. 1381, para. 4034, pp. 1406-1407, para. 4115, p. 1460, para. 4281, p. 1490, para. 4373. 

See also CLRV Observations, para. 120 (incorrectly stating that the Chamber found that Mr Ngaïssona’s 

“conduct contributed to the group’s ability to carry out the crimes charged”). 
88 CLRV Observations, para. 120. 
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45. The Defence does not suggest that the Chamber made no findings.89 The issue lies 

in the nature and coherence of those findings. The Chamber concluded that 

financial assistance made it possible for some elements to participate in attacks in 

Bangui and Bossangoa.90 These findings do not, however, demonstrate how the 

conduct amounted to assistance in the commission of the crimes. The Chamber did 

not identify who these elements were, what role they played in the crimes, or how 

the alleged assistance facilitated their participation. Without these essential factual 

connections, the findings cannot sustain the legal conclusion that Mr Ngaïssona 

facilitated or furthered the commission of the crimes.91 

46. Moreover, these findings are not applied consistently across the charged locations. 

While references are made to Bangui and Bossangoa, no equivalent findings are 

made for Yamwara and Mbaïki.92 

47. These isolated references cannot be read as constituting a coherent assessment of 

whether the conduct facilitated the commission of the crimes across the charged 

locations. Rather, they demonstrate that effect was treated as optional and 

unnecessary to the Chamber’s conclusion.93 

48. More fundamentally, where the Chamber did not rely on effect, it did not identify 

any alternative basis on which the conduct was found to constitute assistance. It 

did not explain how the forms of conduct relied upon – financial, organisational, 

or political – translated into assistance in the commission of the crimes.94 

49. The Defence does not propose any rigid test or suggest that particular factors must 

be treated as legal requirements. However, in the absence of demonstrated effect,95 

some evaluative basis is required to distinguish conduct that amounts to assistance 

 
89 Ngaïssona Appeal Brief, paras 283-284.  
90 Judgment, pp. 1384-1385, para. 4042. See also ibid., pp. 1382-1383, para. 4037. 
91 Ngaïssona Appeal Brief, paras 164-166 and fn. 76. See also para. 8, fn. 20 above. 
92 Ngaïssona Appeal Brief, para. 285. 
93 Judgment, pp. 1382-1383, para. 4037. See Ngaïssona Appeal Brief, paras 280, 282. 
94 Ngaïssona Appeal Brief, paras 289-290, 294. 
95 Ibid., paras 277-279, 282, 295; CLRV Observations, paras 116, 121. 
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from conduct that remains at the level of general or diffuse support.96 Without such 

an assessment, the requirement of assistance becomes meaningless. No such 

assessment is articulated in the Judgment.  

50. Nor does the higher mens rea requirement under Article 25(3)(c) dispense with the 

need to establish the actus reus.97 The purpose requirement cannot substitute for 

proof that the conduct amounts to assistance in the commission of the crimes.  

51. The Defence’s position is thus limited and precise: the Chamber was required to 

determine, on the facts, that Mr Ngaïssona’s conduct amounted to assistance in the 

commission of the crimes, and it did not do so.98 Its findings are partial, 

inconsistent, and unsupported, and its reasoning does not articulate any coherent 

method by which assistance was determined.  

52. For those reasons, the CLRV Observations do not undermine the Defence’s Ground 

2(A).   

ii. Ground 2(B): The CLRV mischaracterise the Defence’s appeal concerning the 

elevated mens rea required for aiding and abetting liability under Article 25(3)(c) 

a) The CLRV fail to rebut the Defence’s arguments concerning the Chamber’s 

misapplication of the legal and evidentiary standards governing purpose  

53. The Defence does not dispute that purpose under Article 25(3)(c) may be inferred 

from circumstantial evidence.99 Article 25(3)(c) requires proof that the accused 

acted for the purpose of facilitating the commission of crimes. Knowledge is a 

prerequisite, but purpose is a distinct and additional mental element. What must 

be established is that the accused’s own conduct was undertaken with the aim of 

 
96 Ngaïssona Appeal Brief, paras 281, 291-294. 
97 CLRV Observations, para. 121; Ngaïssona Appeal Brief, para. 266. See also CLRV Observations, para. 

123 (where the CLRV acknowledged (“Article 25(3)(c) of the Statute requires that the defendant engage 

in conduct that assists the commission of a crime and that, in engaging in that conduct, they act for the 

purpose of facilitating the commission of that crime” (emphasis added)). 
98 Ngaïssona Appeal Brief, para. 266. 
99 CLRV Observations, para. 123. 
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facilitating the crimes. Mere knowledge that one’s conduct will assist in the 

commission of crimes is not sufficient.100 

54. While the Chamber correctly stated this distinction in abstract terms,101 it failed to 

apply it. As reflected in the reasoning relied upon by the CLRV,102 the Chamber 

inferred that Mr Ngaïssona acted with the required purpose from findings of 

awareness of the Anti-Balaka’s criminal conduct, continued support in that context, 

and the broader circumstances in which that support was provided.103 Notably, the 

same findings were used to establish basic mens rea and then to infer purpose.104 

55. However, awareness that crimes will be committed,105 even combined with 

continued support to the group, which forms part of the actus reus, does not, 

without more,106 establish that such support was provided for the purpose of 

facilitating those crimes.107 At most, it could only demonstrate knowledge of the 

conduct of others, not the elevated intent underlying the accused’s own conduct. 

56. The CLRV’s contention that the Chamber relied on the “direction” of Mr 

Ngaïssona’s conduct and the objectives he sought to advance is unsubstantiated.108 

The Chamber did not identify, beyond reasonable doubt, any conduct by Mr 

Ngaïssona demonstrating that his acts were aimed at facilitating killings, torture, 

destruction of property, imprisonment, or any of the types of crimes charged.109 

Instead, it moved from an inferred awareness of the Anti-Balaka’s activities to the 

conclusion that his own conduct was purposive.110 

 
100 Ngaïssona Appeal Brief, paras 297-299. 
101 CLRV Observations, para. 125. See Judgment, p. 1327, para. 3882. 
102 CLRV Observations, paras 125-128. 
103 Judgment, pp. 1384-1385, paras 4041-4043, pp. 1407-1408, paras 4118-4120, p. 1463, paras 4290-4292, 

p. 1491, paras 4376-4377. See Ngaïssona Appeal Brief, paras 310-312. 
104 Ngaïssona Appeal Brief, paras 310-312. 
105 The Defence raised also errors in that regard. See Ngaïssona Appeal Brief, Ground 2(C). 
106 Ngaïssona Appeal Brief, para. 313. 
107 CLRV Observations, paras 126-127. 
108 Ibid., paras 126, 130. 
109 Ngaïssona Appeal Brief, para. 309, referring to the Chamber’s failure to identify any crime-specific 

direction in Mr Ngaïssona’s actions. See also paras 296-300. 
110 Judgment, p. 1491, para. 4376, p. 1411, para. 4131, p. 1408, paras 4119-4120, p. 1463, paras 4290-4292, 

pp. 1382-1384, paras 4037-4041. 
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57. The CLRV further rely on the Chamber’s finding that Mr Ngaïssona perceived 

Muslims as collectively responsible for Seleka abuses as supporting the inference 

of purpose.111 Even if accepted,112 such a perception, which once again relate to 

context and was relied on to establish Mr Ngaïssona’s basic mens rea,113 cannot, 

without more, demonstrate that his conduct was undertaken with the aim of 

facilitating the commission of the crimes. The Chamber did not identify any 

conduct showing that such alleged views translated into contemporaneous actions 

directed at facilitating the charged crimes. In the absence of such analysis, this 

factor does not bridge the gap between knowledge and purpose.  

58. In treating knowledge as the only concrete basis for the inference of purpose, the 

Chamber collapsed two distinct mental elements and removed the volitional 

component required by the Statute. 

59. Even assuming, arguendo, that the Chamber applied the correct legal standard, its 

inference of purpose does not meet the requirement that guilt be established 

beyond reasonable doubt. 

60. The CLRV argue that the Chamber was entitled to infer purpose from Mr 

Ngaïssona’s continued support in the face of known criminal activity and that it 

adequately addressed alternative explanations.114 Where intent is inferred from 

circumstantial evidence, that inference must be the only reasonable inference 

available on the evidence. If another reasonable explanation consistent with 

innocence arises, the standard of proof is not satisfied.115 

61. The Chamber did not undertake that assessment. The Defence does not dispute 

that alternative motives were mentioned.116 However, the Chamber did not 

examine whether they gave rise to reasonable alternative explanations for Mr 

 
111 CLRV Observations, para. 128. 
112 Ngaïssona Appeal Brief, Ground I.C.7. 
113 Judgment, p. 1382, para. 4035, p. 1407, para. 4116, pp. 1460-1461, para. 4282, p. 1490, para. 4374.  
114 CLRV Observations, para. 126. 
115 Bemba et al. AJ, paras 869-870. 
116 CLRV Observations, para. 129. 
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Ngaïssona’s conduct. Rather, having merely referred to them, it proceeded 

“regardless of his motives” to infer purpose from knowledge and continued 

support.117 That is not an assessment of whether alternative explanations were 

reasonably open; it is a refusal to treat them as relevant to the inference. And where 

alternative conclusions remain open, the inference cannot stand. 

62. The conduct relied upon – financial support, coordination, and continued 

engagement – is inherently equivocal. It is capable of multiple interpretations. It 

does not, in itself, compel the conclusion that Mr Ngaïssona acted with the aim of 

facilitating the crimes. Likewise, the Chamber’s finding that Mr Ngaïssona was 

aware of Anti-Balaka criminality was itself derived from indirect and inferential 

material.118 The further inference of purpose drawn from it was therefore a fortiori 

not the only reasonable inference available. 

63. In those circumstances, alternative explanations were not peripheral; they were 

central to the inference. The Chamber was required to weigh them against the 

incriminating evidence it drew and explain why they could be excluded. It did 

neither. 

64. Accordingly, even on the Chamber’s own factual findings, no reasonable trial 

chamber could have concluded beyond reasonable doubt that Mr Ngaïssona acted 

with the purpose of facilitating the commission of crimes. 

b) The CLRV fail to rebut the Defence’s arguments concerning the Chamber’s 

failure to establish that mens rea coincided with the alleged assistance 

65. The CLRV submit that Mr Ngaïssona’s assistance was “sustained and 

contemporaneous” with the Anti-Balaka’s activities, and that his intent 

accompanied his conduct.119 This characterisation does not address the error in the 

Chamber’s reasoning. 

 
117 Judgment, p. 1384, para. 4041. 
118 Ngaïssona Appeal Brief, paras 305, 318. See also ibid., paras 334-335. 
119 CLRV Observations, para. 131. 
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66. The Chamber did not identify when Mr Ngaïssona formed the purpose required 

under Article 25(3)(c), nor did it determine whether that purpose existed at the time 

of the assistance relied upon.120 Instead, it relied on a broad narrative of ongoing 

awareness and ongoing support.121  

67. This approach transforms a temporal requirement into a purely contextual one. The 

fact that awareness of political context, rhetoric, prior crimes, or even the plan to 

restore Bozizé may have occurred within the same general period as support to the 

group does not establish that, at the time of the assistance relied upon, Mr 

Ngaïssona acted with the purpose required under Article 25(3)(c).  

68. In a case involving diffuse and ongoing forms of assistance, the Chamber was not 

required to identify the precise moment at which purpose arose for each act. Nor 

does the Defence dispute that assistance may be provided before, during, or after 

the commission of crimes.122 However, the Chamber was required, to identify at 

least a period during which Mr Ngaïssona is said to have acted with the purpose 

of facilitating the crimes, and to determine whether the assistance relied upon fell 

within that period. The Chamber did not undertake that analysis.  

69. This omission is particularly significant in light of the Chamber’s own finding that 

the Anti-Balaka’s objectives evolved over time.123 If the aim of the group changed, 

the Chamber was required to determine whether, and when, Mr Ngaïssona’s 

mental element evolved accordingly.124 Support provided in a context of resistance 

or political mobilisation cannot, without further analysis, be equated with purpose 

 
120 Prosecutor v. Gbagbo, Decision on the confirmation of charges against Laurent Gbagbo, ICC-02/11-

01/11-656-Red, 12 June 2014, para. 167; Prosecutor v. Nahimana et al., Appeal Judgment, ICTR-99-52-A, 28 

November 2007 (“Nahimana AJ”), paras 313, 647; Prosecutor v. Sainović et al., Appeal Judgment, IT-05-

87-A, 23 January 2014 (“Sainović AJ”), Dissenting Opinion of Judge Tuzmukhamedov, para. 8; 

Prosecutor v. Athanase Seromba, Appeal Judgment, ICTR-01-66-A, 12 March 2008, para. 57; Prosecutor v. 

Naletilić and Martinović, Appeal Judgment, IT-98-34-A, 3 May 2006, para. 114. 
121 Judgment, p. 1382, paras 4035 (“Mr Ngaïssona made his contributions […] fully aware that the Anti-

Balaka would violently target the Muslim civilian population in the west of the CAR”). See similar 

findings, ibid., p. 1407, para. 4116, pp. 1460-1461, para. 4282, p. 1490, para. 4374.  
122 CLRV Observations, para. 131. 
123 Judgment, p. 466, para. 1207, cited in Ngaïssona Appeal Brief, para. 336. 
124 See by analogy, Sainović AJ, para. 1178; Prosecutor v. Momčilo Krajišnik, Appeal Judgment, IT-00-39-

A, 17 March 2009 (“Krajišnik AJ”), paras 171, 173, 177, 200, 203. 
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to facilitate crimes against civilians. Nor can purpose of facilitating the crimes be 

established on the basis of contributions made before any criminal course had 

sufficiently materialised to ground a purposive intent.125 The Judgment contains no 

finding identifying when such a shift is said to have occurred. 

iii. Ground 2(C): The CLRV mischaracterise the Defence’s appeal concerning the 

knowledge standard under Article 30 

a) The CLRV fail to rebut the Defence’s arguments concerning the Chamber’s 

error of law in treating pattern evidence as determinative of knowledge 

under Article 30 

70. The CLRV submit that the Chamber did not adopt a “pattern-based standard”, but 

relied on patterns of conduct as part of the evidentiary matrix from which Mr 

Ngaïssona’s knowledge could be inferred.126 The Defence does not dispute that 

such patterns of conduct may be considered. The issue is whether, in substance, the 

Chamber treated that pattern as determinative of the knowledge requirement 

under Article 30.127 

71. When the Chamber’s reasoning is examined across the charged locations, it is 

apparent that the finding that Mr Ngaïssona was aware that crimes would occur in 

the ordinary course of events is anchored in a generalised pattern of Anti-Balaka 

violence against Muslim civilians during the advance, and associated rhetoric and 

perceptions.128  

72. The centrality of that pattern to the Chamber’s reasoning is expressly confirmed in 

the Judgment itself, which states that the Chamber “found a clear pattern of 

criminal conduct relating to the targeting of Muslim civilians with killings, injuries, 

dislocation, destruction of property and attacks against buildings dedicated to 

religion” and that “all of this led” it to conclude that such criminal conduct would 

 
125 See by analogy, Sainović AJ, para. 1178; Krajišnik AJ, paras 171, 173, 200, 203; Nahimana AJ, para. 647. 
126 CLRV Observations, paras 134-139. 
127 Ngaïssona Appeal Brief, paras 340, 344. 
128 Judgment, p. 1382, para. 4035, p. 1408, para. 4119, pp. 1460-1461, para. 4282, pp. 1490-1491, para. 4374. 
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occur in the ordinary course of events.129 This formulation confirms that the pattern 

of conduct and associated contextual factors were not merely supportive, but 

constituted the basis from which the inference of knowledge was ultimately drawn. 

73. The Defence does not suggest that reliance on such material is impermissible. 

However, and even assuming that such a pattern concerned the same types of 

crimes as those charged,130 it could not, as a matter of law, establish that those 

crimes would occur with the virtual certainty required under Articles 30(2)(b) and 

(3). A pattern of prior or ongoing conduct, even when considered alongside other 

contextual factors, can at most support an inference of risk or probability. It cannot, 

without further individualised findings, establish that crimes would occur in the 

ordinary course of events.131 

74. The CLRV emphasise the contemporaneity, repetition, and scale of the Anti-

Balaka’s activities.132 In doing so, they confirm that the pattern was not treated as a 

peripheral factor, but that the Chamber’s reasoning rests on the accumulation of 

contextual factors derived from that pattern of conduct. The other elements 

invoked by the CLRV, such as Mr Ngaïssona’s alleged leadership position and 

direct access to information during the Anti-Balaka’s advance,133 are unsupported, 

and his continued support to the group, even if accepted, does not resolve the 

distinct question whether he knew that the charged crimes would occur in the 

ordinary course of events.  

75. Accordingly, the error does not lie in the Chamber’s consideration of pattern 

evidence, but in the decisive role it played in the legal reasoning. 

76. The CLRV’s submissions also leave unaddressed a further error in the Chamber’s 

legal reasoning. The Chamber assessed Mr Ngaïssona’s knowledge at a “macro-

level”, treating it as his awareness that the Anti-Balaka would target Muslim 

 
129 Judgment, p. 1411, para. 4131. 
130 See paras 76-77 below. 
131 Ngaïssona Appeal Brief, paras 341-347. 
132 CLRV Observations, paras 138-139. 
133 CLRV Observations, paras 138-139, 141. 
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civilians in the ordinary course of events.134 Such awareness does not, however, 

meet the level of knowledge specificity required in relation to the crimes. Article 30 

requires, at a minimum, awareness of the essential elements of the crimes, 

including the type of crime and the mental state of the principal.135 Knowledge that 

a group is being targeted does not establish that particular types of crimes – such 

as torture or attacks against religious buildings – will occur in the ordinary course 

of events. Nor does knowledge of discriminatory targeting, which may provide 

context, establish, without more, knowledge of each of the prohibited purposes that 

defines specific intent crimes, such as torture.136 

77. By allowing that macro-level pattern to carry the weight of the Article 30 finding, 

the Chamber effectively (i) substituted a probability-based standard assessment for 

the required standard of virtual certainty, and (ii) treated generalised awareness of 

targeting the Muslim civilian population as sufficient to establish knowledge of the 

crimes charged. 

78. The CLRV Observations do not engage with these errors and do not demonstrate 

that the Chamber applied the correct standard under Article 30. 

b) The CLRV fail to rebut the Defence’s arguments concerning the Chamber’s 

failure to consistently apply the knowledge standard across crime types 

(i) Absence of consistent application of the knowledge specificity 

standard 

79. First, the CLRV submit that a single legal standard was consistently applied and 

that the Defence failed to factor in the different factual contexts in which the 

evidence was evaluated, amounting to a mere disagreement.137 This does not 

engage with the substance of the Defence’s argument. The issue is not whether the 

 
134 Judgment, p. 1383, para. 4038, p. 1464, para. 4294. 
135 Ngaïssona Appeal Brief, paras 355-361. See also Prosecution’s Response, paras 559, 571, 585. 
136 Ngaïssona Appeal Brief, para. 359. 
137 CLRV Observations, para. 141. 
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Chamber reached different conclusions for different crimes, but whether they 

resulted from a consistent application of the Article 30 standard. 

80. The Chamber declined to infer knowledge of rape in the absence of a clear pattern 

of comparable conduct.138 However, it adopted a different approach for other 

crimes, including torture and directing attacks against religious buildings, 

extending knowledge from a generalised pattern of targeting despite the absence 

of comparable prior instances.139 

81. This divergence is not explained by differences in evidence alone. It reflects the 

application of different forms of reasoning to materially similar questions: at times 

requiring crime type-specific grounding (i.e. for rape), and at others allowing 

generalised awareness of violence against a group to suffice. The CLRV’s 

suggestion that the Chamber’s approach to rape was overly restrictive140 reinforces, 

rather than resolves, the inconsistency. Whether the threshold was applied too 

narrowly or too broadly is not the point. The point is the lack of a stable standard 

as to what level of knowledge Article 30 requires across crimes.  

82. The CLRV again rely on a broader evidentiary matrix, including Mr Ngaïssona’s 

role, alleged access to operational information, and awareness of ongoing 

violence.141 However, these factors do not resolve the inconsistency. First, as 

already developed, they are either unsupported or derived from general pattern or 

contextual findings,142 and do not establish that the specific types of crimes at issue 

would occur in the ordinary course of events. Second, even if capable of informing 

the assessment of knowledge, they do not explain why the absence of comparable 

prior conduct was decisive for rape but not for other crimes. 

 
138 Judgment, pp. 1410-1411, paras 4128-4129, p. 1411, para. 4131. 
139 Ngaïssona Appeal Brief, para. 349, referring to Judgment, p. 1411, para. 4131 (other crimes), p. 1464, 

para. 4294 (torture), pp. 1384-1385, para. 4042 (destruction of religious building). See also Judgment, pp. 

1461-1462, para. 4285. 
140 CLRV Observations, paras 143-145. 
141 CLRV Observations, paras 141-142.  
142 See paras 54-56, 70 above. 
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(ii) Absence of a basis for inferring knowledge of certain crimes 

83. The Defence does not advance an alternative factual challenge in the manner the 

CLRV present it;143 its submission is that the Chamber’s misapplication of the 

knowledge specificity requirement under Article 30 – by at times treating 

generalized awareness of targeting as sufficient – led it to find, in relation to specific 

counts, that the requisite knowledge was established despite the absence of prior 

comparable conduct. This amounts to an error of fact in the assessment of whether 

the evidence relied upon could support the inference that the crimes charged144 

would occur in the ordinary course of events.  

84. The Defence’s submissions do not rest on a rigid requirement of identical prior 

incidents, but on the absence of any basis – whether drawn from prior conduct or 

otherwise – supporting the conclusion that certain types of crimes charged would 

occur in the ordinary course of events.145 In circumstances where the Chamber’s 

assessment is anchored in a pattern of conduct, the absence of prior comparable 

incidents deprives the pattern of any capacity to support such a conclusion.  

85. The failure is particularly evident in relation to the Yamwara incident, where the 

Chamber treated Mr Ngaïssona’s alleged awareness that Anti-Balaka would 

mistreat and kill Muslim civilians as sufficient to establish that he was aware that 

acts of torture would occur.146 However, awareness of mistreatment or killing does 

not, without more, establish awareness of conduct meeting the specific elements of 

torture. The Chamber did not identify any evidentiary basis indicating that such 

distinct acts formed part of what would occur in the ordinary course of events.  

 
143 CLRV Observations, para. 148. 
144 The Defence uses the term “charged crimes” to refer, at a minimum, to the type of crime and its 

mental elements, rather than to the detailed circumstances of each individual incident. This approach is 

also reflected in the Prosecution Appeal Brief, ICC-01/14-01/18-2846-Conf, 25 November 2025 

(“Prosecution Appeal Brief”), para. 26, fn. 42. 
145 See e.g. Ngaïssona Appeal Brief, paras 372, 363. 
146 Judgment, pp. 1462-1463, para. 4288. 

ICC-01/14-01/18-2909 20-04-2026 31/45 A A2 A3

https://jwp.icc.int/lw/#stl_filing/contents%2Fstl_filing%2F0902ebd180dde07d/lw_tpg_filing_edit
https://jwp.icc.int/lw/?auth-req=true#stl_filing/contents%2Fstl_filing%2F0902ebd180d1fff1/lw_tpg_filing_edit
https://jwp.icc.int/lw/#stl_filing/contents%2Fstl_filing%2F0902ebd180d509ae/lw_tpg_filing_edit
https://jwp.icc.int/lw/?auth-req=true#stl_filing/contents%2Fstl_filing%2F0902ebd180c2c847/lw_tpg_filing_edit


 

No. ICC-01/14-01/18 32/45 20 April 2026 

86. The CLRV’s characterisation of the Chamber’s assessment as “comprehensive” 

does not address these errors.147 The question is not whether multiple factors were 

considered, but whether those factors support the specific inference required. A 

cumulative assessment of generalised evidence cannot substitute for a 

demonstration that the crimes in question would occur in the ordinary course of 

events.  

87. These errors go directly to the Chamber’s findings on knowledge for the counts 

concerned.148 Absent a proper basis for inferring such knowledge, the convictions 

on those counts cannot stand.149 

(iii) Absence of consistent contextualization of knowledge to Mr 

Ngaïssona’s circumstances 

88. While the legal standard under Article 30 applies irrespective of the mode of 

liability, its application must be grounded in the concrete circumstances of the 

accused. Contrary to the CLRV’s submissions,150 the Chamber did not consistently 

assess and explain how, in light of Mr Ngaïssona’s role, the nature of his alleged 

contributions, and his remove from the operational context, such awareness 

translated into knowledge that those crimes would occur in the ordinary course of 

events.151  

89. In other accessory cases where patterns were considered, additional factors linked 

to the accused’s specific role and type of assistance made the inference of virtual 

certainty reasonable.152 To reason otherwise is to hold that awareness of a general 

pattern of violence suffices to establish knowledge of any form that such violence 

may take, thereby depriving the knowledge requirement under Article 30 of any 

meaningful constraint.  

 
147 CLRV Observations, para. 148. 
148 Ngaïssona Appeal Brief, paras 362-373. 
149 Contra CLRV Observations, para. 149. 
150 CLRV Observations, paras 146-147. 
151 Ngaïssona Appeal Brief, para. 378, referring to Judgment, p. 1411, para. 4131.  
152 Ngaïssona Appeal Brief, para. 380. 
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iv. Ground 2(D): The CLRV mischaracterise the Defence’s appeal concerning the 

Anti-Balaka organisational structure  

90. The CLRV’s Observations on Ground 2(D) of the Defence Appeal Brief should be 

dismissed in their entirety.153 Far from answering the Defence’s challenge, the 

CLRV misstates the Defence’s position, mischaracterises the Chamber’s reasoning, 

overreads the supporting jurisprudence, and fails to rebut the legal, factual, and 

material errors identified in the Defence Appeal Brief.  

a) The CLRV’s observations on the error of law are misconceived 

91. The CLRV misrepresents the Defence’s arguments on the legal standard for an 

organisation under Article 7 of the Statute. In alleging that the Defence effectively 

requires a level of formalisation that neither the Statute nor the Court’s 

jurisprudence demands,154 the CLRV misstates the Defence’s submissions. For 

clarity, the Defence does not contend that Article 7 requires a formal hierarchy, 

command chain, or particular coordination mechanisms, as legal elements of an 

“organisation”.155 Those references were made only in relation to the evidentiary 

basis for the findings challenged on appeal.156  

92. Nor does the Defence contest the standard or definition of an organisation 

endorsed by the Chamber.157 The error of law advanced in the Defence Appeal Brief 

concerns the Trial Chamber’s misapplication of the legal standard that it had 

otherwise correctly identified.  

93. First, the Chamber’s approach was flawed because it placed decisive weight on 

indicia that were merely operational in nature, absent enduring mechanisms and 

structures that persisted beyond the 5 December attacks.158 

 
153 CLRV Observations, paras 151-159, addressing the errors raised in Ngaïssona Appeal Brief, Section 

II.D, paras 386-410. 
154 CLRV Observations, para. 154. 
155 Ibid., para. 152 (“An organisation need not exhibit a rigid hierarchical structure, formal membership, 

or State-like characteristics”).  
156 See Ngaïssona Appeal Brief, paras 390, 397-398. 
157 See contra CLRV Observations, para. 152. 
158 Ngaïssona Appeal Brief, paras 386-389. 

ICC-01/14-01/18-2909 20-04-2026 33/45 A A2 A3

https://jwp.icc.int/lw/#stl_filing/contents%2Fstl_filing%2F0902ebd180dde07d/lw_tpg_filing_edit
https://jwp.icc.int/lw/#stl_filing/contents%2Fstl_filing%2F0902ebd180d509ae/lw_tpg_filing_edit
https://jwp.icc.int/lw/#stl_filing/contents%2Fstl_filing%2F0902ebd180dde07d/lw_tpg_filing_edit
https://jwp.icc.int/lw/#stl_filing/contents%2Fstl_filing%2F0902ebd180c2c847/lw_tpg_filing_edit
https://jwp.icc.int/lw/#stl_filing/contents%2Fstl_filing%2F0902ebd180d509ae/lw_tpg_filing_edit
https://jwp.icc.int/lw/#stl_filing/contents%2Fstl_filing%2F0902ebd180dde07d/lw_tpg_filing_edit
https://jwp.icc.int/lw/#stl_filing/contents%2Fstl_filing%2F0902ebd180d509ae/lw_tpg_filing_edit


 

No. ICC-01/14-01/18 34/45 20 April 2026 

94. Second, the Chamber’s reliance on common/shared objective for groups and 

individuals that never participated in the 5 December attacks blurs the distinction 

between shared cause, cooperation, and organisational identity, thereby 

broadening the notion of “organisation” beyond its proper limits.159 Indeed, “[t]he 

ability to mount coordinated attacks is a recognised indicator of organisational 

existence in international criminal law”.160 Assuming that the 5 December attacks 

were proof of enduring organisational capacity – and not a one-time, campaign-

specific cooperation – as argued by the CLRV,161 then the groups and individuals 

that never participated in those attacks,162 should not be considered part of the 

“Anti-Balaka organisation”.  

95. The Katanga Judgment invoked by the CLRV only affirms this approach: Trial 

Chamber II did not hold that a shared objective was sufficient to establish an 

“organisation” under Article 7.163 To the contrary, Katanga treated the ordinary 

meaning of “organisation” as too general, and required proof of a group possessing 

the means, structure, coordination, and capacity to carry out the relevant attack 

against the civilian population.164 The question, therefore, is not whether certain 

 
159 See ibid., para. 387. 
160 CLRV Observations, para. 155 citing Prosecutor v. Katanga, Judgment pursuant to article 74 of the 

Statute, ICC-01/04-01/07-3436-tENG, 7 March 2014 (“Katanga TJ”), para. 1119; Prosecutor v. Al Hassan, 

Public redacted version of Trial Judgment, ICC-01/12-01/18-2594-Red, 26 June 2024 (“Al Hassan TJ”), 

para. 1111; Prosecutor v. Gbagbo and Blé Goudé, Dissenting Opinion Judge Herrera Carbuccia, ICC-02/11-

01/15-1263-AnxC-Red, 16 July 2019, para. 60. 
161 CLRV Observations, para. 155. 
162 Ngaïssona Appeal Brief, paras 387, 391-392. These groups include, for example, the Bouar “archers” 

under the Ndale family, the Beloko group at the border, the Front de resistance pour l’alternance pour le 

peuple Centrafricain (‘FRAPPE’) structure around Bimbo, and the Combattants pour la liberation du people 

Centrafricain (‘CLPC’) self-defence units. See also paras 192-194 (challenging the Chamber’s inference 

that certain individuals involved in the email exchanges were Anti-Balaka, notwithstanding that their 

affiliation with the movement had not been established). 
163 The Trial Chamber in Katanga specified that the objective is to attack the civilian population, see 

Katanga TJ, para. 1119. In the present case, the Judgment repeatedly mentions that the “core” objective 

around which all self-defence groups coalesced, thereby creating the Anti-Balaka, was to oust Djotodia 

and the Seleka, see e.g. Judgment, p. 471, para. 1216, p. 614, para. 1624, pp. 1345-1346, para. 3930. 
164 Katanga TJ, para. 1119 (“Turning first to its plain meaning, the term “organisation” must be 

understood as an “[a]ssociation, régie ou non par des institutions, qui se propose des buts déterminés” 

[TRANSLATION: an association, whether or not governed by institutions, that sets itself specific 

objectives]. This very general definition does not, however, allow the contours of an organisation to be 

clearly circumscribed.). 
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groups or individuals were at some point sympathetic to, supportive of, or 

described as Anti-Balaka,165 but whether the evidentiary record established their 

inclusion in the same organisation for the period and conduct material to 

conviction. In the present case, however, the Chamber impermissibly 

supplemented the applicable features required by the standard it had identified by 

introducing the “shared objective”, thereby confirming its misapplication of the 

governing legal standard. Rather than determining whether the relevant criteria 

were satisfied in respect of each of the groups or individuals alleged to be Anti-

Balaka, it appears to have treated their shared objective as sufficient to establish 

membership in the organisation. 

96. The CLRV’s reliance on the Chamber’s Article 8 findings to support a finding on 

organisation under Article 7 reflects a similar misapplication.166 Article 8(2)(f) 

governs the existence of a non-international armed conflict167 and defines an 

“organized armed group” by reference to military organisation, including 

command structure, discipline, and the capacity to plan and carry out military 

action.168 This is a materially distinct legal concept from the Article 7 requirement 

 
165 Ngaïssona Appeal Brief, para. 391. See contra CLRV Observations, paras. 154-155 (arguing that 

“common identity, objectives, and enemy” linked the Anti-Balaka groups prior to 5 December 2013). 
166 See CLRV Observations, para. 154, fn. 362, referring to Judgment, pp. 1331-1333, paras 3894-3897. 
167 For the avoidance of doubt, the Defence’s acceptance of the existence of a non-international armed 

conflict between Anti-Balaka elements and the Seleka, did not extend to any concession that the Anti-

Balaka constituted an organisation under Article 7 of the Statute capable of carrying out a widespread 

attack against a civilian population, see Ngaïssona Defence Closing Brief, ICC-01/14-01/18-2736, 15 

November 2024, paras 293-296, 355-359. 
168 Judgment, p. 1295, para. 3768 (“When evaluating whether an entity qualifies as an ‘organised armed 

group’, chambers consider factors such as: (i) the existence of a command structure, the existence of 

headquarters, the issuing of political statements, and the use of official spokespersons; (ii) the military 

(operational) capacity of the armed group, which may be shown by, for example, the ability to define a 

unified military strategy, the use of military tactics, the ability to carry out (large scale or coordinated) 

operations, the control of territory, and having a territorial division into zones of responsibility; (iii) the 

logistical capacity of the armed group, indicated, among others, by the existence of a supply chain for 

military equipment, as well as by the group’s ability to move troops around and to recruit and train 

personnel; (iv) the existence of an internal disciplinary system and the ability to implement international 

humanitarian law; and (v) the group’s ability to speak with one voice, indicated, for example, by the 

capacity of the leadership to act on behalf of its members in political negotiations and to conclude 

agreements, such as cease-fire or peace agreements”), citing Al Hassan TJ para. 1096; 

Prosecutor v.  Ongwen, Trial Judgment, ICC-02/04-01/15-1762-Red, 4 February 2021 (“Ongwen TJ”), para. 

2685; Prosecutor v.  Ntaganda, Judgment, ICC-01/04-02/06-2359, 8 July 2019, para. 704; Prosecutor v. 
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of a State or organisational policy directed at a widespread or systematic attack 

against a civilian population, in which the underlying acts “need not constitute a 

military attack”.169 

97. Article 8 findings may be probative of Article 7, but they are not dispositive of it. 

Even where the evidence overlaps, the Chamber must still conduct a distinct 

analysis of each legal element.170 Chambers cannot, without more, treat the Article 

8 legal conclusion as if it were enough to satisfy the Article 7 legal test.171 They still 

need the Article 7-specific step: linking those facts to an organisational policy and 

to the capacity to carry out a widespread or systematic attack on civilians. The 

CLRV’s submission therefore fails to cure the underlying error: whether it invokes 

the Chamber’s Article 7 or its Article 8 findings, it still relies on the same operational 

indicia, without identifying the enduring structures and mechanisms required to 

establish an organisation under Article 7. 

b) The CLRV fail to rebut the Defence’s arguments concerning errors of fact 

98. The CLRV’s submissions on the Defence’s error of fact do not answer the issues 

raised therein.172 In relation to the period before the 5 December attacks, the CLRV 

mischaracterises the Chamber’s reasoning: the Chamber did not merely find that, 

prior to 5 December 2013, Anti-Balaka groups were linked by a shared purpose and 

were capable of coordination, as evidenced by the 5 December attack itself.173 

 

Lubanga, Judgment pursuant to Article 74 of the Statute, ICC-01/04-01/06-2842, 14 March 2012, para. 

537; Katanga TJ, para. 1186. 
169 Elements of Crimes, Introduction to Article 7, para. 3. 
170 See Prosecutor v. Ntaganda, Decision Pursuant to Article 61(7)(a) and (b) of the Rome Statute on the 

Charges of the Prosecutor Against Bosco Ntaganda, ICC-01/04-02/06-309, 9 June 2014, fn. 121 (where 

Pre-Trial Chamber II reused the same factual analysis for Article 7 in an Article 8 conclusion, while still 

treating the Article 8 issue as a distinct legal step). See also Prosecutor v. Laurent Gbagbo, Decision on the 

confirmation of charges against Laurent Gbagbo, ICC-02/11-01/11-656-Red, 12 June 2014, para. 216 

(where Pre-Trial Chamber I held that even though evidence of planning, organisation or direction by a 

State or organisation may be relevant to prove both the policy and the systematic nature of the attack, 

the two concepts should not be conflated as they serve different purposes and imply different thresholds 

under article 7(1) and (2)(a) of the Statute). 
171 See Prosecutor v. Yekatom, Public Redacted Version of “Warrant of Arrest for Alfred Yekatom”, ICC-

01/14-01/18-1-US-Exp, 11 November 2018, ICC-01/14-01/18-1-Red, 17 November 2018, paras 15-17; 

Decision on the Confirmation of Charges, paras 69-70, 72-73.  
172 CLRV Observations, paras 155-158. 
173 Ibid., para. 155. 
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Rather, the Chamber referred to “common organisational forces underlying all 

Anti-Balaka attacks”,174 including attacks carried out as early as September 2013.175 

Marker (i) was the only marker framed at a level of generality broad enough to 

encompass all purported Anti-Balaka groups. Yet, the factual basis relied upon for 

that proposition does not demonstrate that such organisational forces existed 

across the full range of groups said to form part of the movement, rather than only 

in connection with the planning of the 5 December attacks.176 At most, it points to 

the so-called “Gobere group”,177 without explaining how that evidence could be 

transposed to other groups for which no comparable evidence of coordination, 

communication, or structure prior to, and independent of the planning of the 5 

December attacks, was identified. 

99. In any event, even if the CLRV’s characterisation of the Judgment were accepted, it 

would support rather than undermine the Defence’s position. If the existence of an 

Anti-Balaka organisation is indeed established by the coordinated execution of the 

5 December attacks alone, then the finding rests on no more than campaign-specific 

markers of coordination for a single operation.178 As already argued by the Defence, 

this is insufficient to establish the existence of an enduring organisation for the 

purposes of Article 7. 

 
174 Judgment, p. 1344, para. 3926, marker (i). 
175 Ibid., p. 468 (“[…] committing the widespread attack that ultimately took place from September 2013 

through February 2014, including the seminal coordinated Anti-Balaka attacks of Bangui and Bossangoa 

on 5 December 2013”).  
176 Ngaïssona Appeal Brief, paras 390-392. 
177 See e.g. Judgment, p. 22, paras 40-41, p. 422, para. 1101, pp. 423-424, para. 1106, pp. 438-439, para. 

1144, p. 442, para. 1151, pp. 1332-1333, para. 3895. The Prosecution’s case likewise relied on the groups 

gathered in Gobere and the attacks in the provinces to support the existence of an Anti-Balaka 

“organisation” prior to 5 December 2013, see Prosecution’s Response, paras 606 (“These markers […] go 

beyond the coordinated attacks on 5 December 2013 and the mere existence of a shared objective, and 

relate inter alia to general organisational features of the Anti-Balaka, coordination and communication 

in the months preceding the 5 December attacks”), 608 (“This marker finds support inter alia in factual 

findings that: individuals and local groups converged and joined together in Gobere where they 

“organised into various sub-groups with a leader each”; set up or maintained communication lines with 

groups and individuals elsewhere; organised trainings in weapon handling and combat; and developed 

plans for armed action.”). 
178 Judgment, p. 1344, para. 3926. See also Ngaïssona Appeal Brief, paras 386, 390. 
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100. As far as the post-5 December 2013 period is concerned, the CLRV 

misrepresents the jurisprudence and elevates political representation into proof of 

an organisation under Article 7. The jurisprudence cited by the CLRV recognises 

that factors such as coordination and leadership may be relevant indicia of 

organisation, but only insofar as they demonstrate the group’s capacity for action, 

mutual agreement, and coordination sufficient to enable the execution of the 

attack.179 Despite repeatedly referring to the group’s capacity to pursue a common 

policy of attack overtime,180 the CLRV does not explain how the “Anti-Balaka 

violence continued in a coordinated manner” and how “shared objectives and 

targeting patterns persisted”181 after 5 December 2013. Citing the Chamber’s 

finding on the Anti-Balaka’s efforts to become more formalised with the view of 

engaging with the transitional authorities182 falls short of supporting the CLRV’s 

argument. The effort to unify divided groups for the purpose of political 

representation cannot be elevated to proof of an organisation under Article 7.183 

c) The CLRV’s challenge to materiality is unfounded 

101. The CLRV is wrong to suggest that the Defence failed to demonstrate 

materiality.184 That submission overlooks the direct implications that the 

Chamber’s finding on “organisation” had for the scope of the organisational policy, 

the acts that fall within it, and ultimately Mr Ngaïssona’s responsibility. 

102. The existence and scope of the organisation define the existence and scope of 

the organisational policy, which in turn defines which acts can count as crimes 

 
179 CLRV Observations, para. 157, fn. 372, citing Katanga TJ,  paras 1119-1120. 
180 CLRV Observations, paras 152 (“Rather, the assessment focuses on whether the group possesses 

sufficient capacity, coordination, and continuity to pursue a policy of attack against civilians”), 156 

(“The existence of internal tensions or variations in local command does not negate organisational 

existence where the group retains the capacity to pursue a common policy of attack”), 158 (“These 

findings are supported by the evidence and were reached by assessing the group’s capacity over time”). 
181 CLRV Observations, para. 156. 
182 Ibid., para. 156, fn. 368, citing Judgment, p. 1342, para. 3921 (“The Chamber considered the further 

evolution of the Anti-Balaka following 5 December 2013. The Chamber found that with a view to 

engaging with the transition government and international authorities, the Anti-Balaka structure started 

being further formalised with the return of Mr Ngaïssona and his appointment as general coordinator”). 
183 Ngaïssona Appeal Brief, paras 396-405. 
184 CLRV Observations, para. 159. 
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against humanity committed pursuant to that policy.185 In this case, Mr Ngaïssona’s 

liability depended on his conduct being linked to that organisation and that policy. 

It follows that, if the “Anti-Balaka organisation” is narrowed, fragmented, or not 

proven beyond the 5 December attacks, then (i) persons wrongly labelled as Anti-

Balaka fall outside the relevant Article 7 organisation; (ii) their acts fall outside the 

organisational policy attributed to that organisation; (iii) alleged support given to 

those persons cannot automatically be treated as support to crimes against 

humanity committed pursuant to that policy; and (iv) convictions resting on that 

broader attribution are materially affected. The Chamber’s error therefore mattered 

because it treated the “Anti-Balaka label” as a bridge between disparate actors and 

Mr Ngaïssona’s liability – a bridge that can no longer hold once the finding of a 

single continuing organisation is removed. 

103. For all these reasons, the CLRV’s Observations on Ground 2(D) fail on the law, 

facts, and materiality and should therefore be dismissed in their entirety. 

C. Mr Ngaïssona was convicted on the basis of trial proceedings that were unfair 

(Ground 3) 

104. The CLRV argue that the Defence failed to demonstrate a concrete link between 

the sought material and the reliability of the evidence against Mr Ngaïssona.186 Yet, 

the challenge the Defence faces in articulating the precise contours of materiality is 

itself at the core of the unfairness.187 In other words, the CLRV fault the Defence for 

failing to provide precisely the information which it has sought at trial, and has 

been consistently withheld by the Prosecution and denied by the Chamber. 

105. The Trial Chamber has violated basic principles of fairness by not only denying 

the sought disclosure, but also by creating an impossible burden on the Defence, 

 
185 Judgment, p. 1297, para. 3773, citing Elements of Crimes, Introduction to Article 7, para. 3. See also 

Katanga TJ, para. 1097.  
186 CLRV Observations, paras 160-166.  
187 Ngaïssona Appeal Brief, paras 411-432, in particular, para. 420. 
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and effectively precluding meaningful appellate review. Given its egregiousness, 

the unfairness should lead to the overturning of Mr Ngaïssona’s conviction. 

106. Moreover, since the issuance of the Judgment, the Trial Chamber has issued a 

decision which appears inconsistent with its prior 15 May 2024 decision rejecting 

the Defence’s request to contact overlapping witnesses according to the Protocol 

on the Handling of Confidential Information (“Contact Protocol”) on the ground 

that those witnesses had already testified. In this 15 May 2024 decision, it 

considered “that contact between the non-calling party and witnesses who have 

completed their testimony is prohibited unless exceptional circumstances can be 

demonstrated”.188 Yet, on 23 January 2026, the Trial Chamber ruled that the Contact 

Protocol continued to apply “throughout the proceedings”, including at the 

reparations stage, albeit limited to reparations-related issues.189 This highlights the 

arbitrariness of the investigative restrictions imposed through non-disclosure to the 

Defence in 2024 and further deepens the unfairness of denying it access to key 

witnesses at a critical stage of trial.  

D. The Chamber incorrectly applied Rule 145(2)(a)(ii) of the Rules (Grounds 4 and 

5) 

107. The CLRV submit that the Defence’s appeal of the sentence does not raise any 

error regarding the limited weight the Trial Chamber attributed to Mr Ngaïssona’s 

peace and reconciliation efforts.190 It bases this argument on the Defence’s 

purported failure to show that the Trial Chamber abused its discretion by taking 

irrelevant factors into account or by failing to take into account relevant factors.191  

108. The CLRV’s submissions do not reflect the Court’s standard of review regarding 

abuse of discretion. Failure to take into account relevant factors and taking into 

 
188 Decision on the Ngaïssona Defence Request to Compel the Prosecution to Comply with the Contact 

Protocol, ICC-01/14-01/18-2493-Conf, 15 May 2024, para. 8. 
189 Decision on the Yekatom Defence’s Request for guidance on the application of the Protocol to contact 

witnesses in the context of reparations proceedings, ICC-01/14-01/18-2866, 23 January 2026, paras 8-9. 
190 CLRV Observations, paras 170, 175. 
191 Ibid. 
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account irrelevant factors constitute two circumstances that may amount to an 

abuse of discretion.192 However, the CLRV omit to mention that situations where 

the Trial Chamber failed to give “sufficient weight to relevant considerations in 

exercising its discretion” may also qualify as an abuse of discretion.193 In doing so, 

the CLRV do not engage with one of the main issues in the Defence’s appeal under 

this ground. Rule 145(2)(a)(ii) expressly provides that the convicted person’s 

conduct “after the act” may be taken into account as a mitigating circumstance 

(emphasis added). Therefore, the issue is whether the Trial Chamber should have 

attributed less weight to Mr Ngaïssona’s peace and reconciliation efforts on 

account of them taking place “after the period relevant to the charges”.194 

109. While the CLRV are correct in stating that trial chambers enjoy considerable 

discretion in determining the weight, if any, of mitigating factors,195 this discretion 

is subject to Rule 145(2)(a)(ii). Here, contrary to the CLRV’s submissions, the Trial 

Chamber did acknowledge that Mr Ngaïssona engaged in genuine peace efforts.196 

Specifically, it noted Mr Ngaïssona’s actions regarding removing of roadblocks, his 

peace initiatives in Boda, and his organization of peace missions in the provinces 

in the context of the Brazzaville Forum in July 2014.197   

110. However, the Trial Chamber abused its discretion by attributing to these peace 

and reconciliation efforts less weight because of their subsequent occurrence vis-à-

vis the crimes. They took place within months of the crimes occurring and therefore 

fell squarely within Rule 145(2)(a)(ii). It was impermissible for the Trial Chamber 

 
192 Prosecutor v. Ongwen, Judgment on the appeal of Mr Dominic Ongwen against the decision of Trial 

Chamber IX of 6 May 2021 entitled “Sentence”, ICC-02/04-01/15-2023, 15 December 2022, para. 35 citing 

Prosecutor v. Kenyatta, Judgment on the Prosecutor’s 

appeal Trial Chamber V(B)’s “Decision on Prosecution’s application for a finding of non-compliance 

under Article 87(7) of the Statute”, ICC-01/09-02/11-1032, 19 August 2015, para. 25 (footnotes omitted); 

Prosecutor v. Ntaganda, Public redacted version of Judgment on the 

appeal of Mr Bosco Ntaganda against the decision of Trial Chamber VI of 7 November 2019 entitled 

‘Sentencing judgment’, ICC-01/04-02/06-2667-Red, 30 March 2021, para. 31. 
193 Ibid. 
194 Judgment, p. 1594, para. 4688, p. 1599, para. 4699. 
195 CLRV Observations, para. 174.  
196 Judgment, p. 1594, para. 4688, p. 1599, para. 4699. 
197 Ibid. 
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to give Mr Ngaïssona’s actions limited weight based on their posterior occurrence. 

The use of the word “after” in the rule makes it apparent it only applies to the 

convicted person’s post crime conduct. The Trial Chamber’s application of Rule 

145(2)(a)(ii) was unreasonable because, if every trial chamber were to assign limited 

weight to the convicted person’s conduct after the act, the rule would serve no 

meaningful purpose. 

111. By failing to apply Rule 145(2)(a)(ii) correctly, the Trial Chamber abused its 

discretion and assigned limited weight to Mr Ngaïssona’s peace and reconciliation 

efforts. This led to a disproportionate sentence. Had the Trial Chamber given 

significant weight to Mr Ngaïssona’s genuine peace and reconciliation efforts, it 

would have reduced his joint sentence.  

E. The Chamber failed to specify the degree of participation and intent under 

Rule 145(1)(c) (Ground 6) 

112. The CLRV submit that the Trial Chamber was not required to specify the degree 

of participation and intent when determining Mr Ngaïssona’s sentence.198 The 

CLRV’s arguments with respect to this ground of appeal should be disregarded for 

two reasons. First, they are premised on a gross misstatement of the Trial 

Chamber’s findings on Mr Ngaïssona’s individual criminal responsibility and 

second, they ignore the requirements of Rule 145(1)(c). 

113. With regard to the CLRV’s gross misstatement of the Trial Chamber’s findings, 

the CLRV submit that where a convicted person’s contribution is removed and 

occurs at a higher organizational level, it is entirely obsolete to analyse the 

contribution’s link to the specific crimes given the contribution was “essential to 

bring about the commission of the crimes on the ground in the first place”.199 

114. The CLRV’s reference to an “essential contribution” is entirely misplaced. 

Nowhere in the Judgment does the Trial Chamber refer to Mr Ngaïssona’s essential 

 
198 CLRV Observations, paras 177-178. 
199 Ibid., para. 178. 
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contribution. This is entirely unsurprising given an essential contribution can only 

be found in cases where the accused is convicted as a principal under Article 

25(3)(a).200 Therefore, the CLRV’s reliance on the Appeals Chamber finding in Bemba 

et al. is inapposite.201 This finding referred to the varying degrees of participation in 

the execution of the offences among individuals involved in providing essential 

contributions to a common plan.202   

115. Here, it was not even alleged at trial that Mr Ngaïssona participated in a 

common plan. Mr Ngaïssona’s actions were not found to have brought about the 

crimes as argued by the CLRV and thus its submissions should be disregarded.  

116. More generally, the CLRV’s arguments should be disregarded because they 

ignore the requirements of Rule 145(1)(c), which call for an assessment of the 

convicted person’s degree of participation in, and intent with respect to the crimes. 

Therefore, even where a person is convicted under Article 25(3)(a), trial chambers 

are not relieved of the obligation to specify the individual’s degree of intent and 

contribution, as it is a statutory requirement. Indeed, the Trial Chamber purported 

to discharge this obligation by structuring the Sentencing section of the Judgment 

by location for both Mr Ngaïssona and Mr Yekatom.203 However, in the case of Mr 

Ngaïssona, the Chamber’s characterisation of his degree of participation and intent 

was unspecific and insufficiently reasoned.204 The CLRV Observations provide no 

clarity as to whether the Trial Chamber respected the requirements of Rule 

145(1)(c) in making an indeterminate finding across all counts, namely that there 

were no particular circumstances that would qualify Mr Ngaïssona’s intent and 

 
200 Ntaganda AJ, para. 1041; Ongwen TJ, para. 2787; Lubanga AJ, para. 473. 
201 CLRV Observations, para. 178 citing Prosecutor v. Bemba et al., Decision Re-sentencing Mr Jean Pierre 

Bemba Gombo, Mr Aimé Kilolo Musamba et Mr Jean-Jacques Mangenda Kabongo, ICC-01/05-01/13-

2312, 17 September 2018, para. 45. 
202 Ibid. 
203 With respect to Mr Ngaïssona see Judgment, p. 1533, section a. (Crimes committed in the context of the 

attack on Bangui, including Boeing and Cattin (Counts 1 to 6, 8)); p. 1608, section b. (Crimes committed in the 

context of the attack on Bossangoa on 5 December 2013 and thereafter (Counts 30 to 33, 37 to 39, 42)); p. 1623, 

section c. (Crimes committed within the context of the events at Yamwara on and around 24 December 2013 

(Counts 11 to 17)); p.1629, section d. (Crimes committed in the context of the Anti-Balaka’s advance through 

and takeover of villages along the PK9-Mbaïki axis (Counts 24 to 28)). 
204 Ngaïssona Appeal Brief, paras 489-493. 
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participation as particularly high or low.205 Since the CLRV Observations are 

incapable of providing the Appeals Chamber with any assistance in adjudicating 

the appeal under this ground, they should be disregarded. 

F. The CLRV impermissibly rely on a UN Report not forming part of the case 

record 

117. The CLRV advance arguments which mirror those raised by the Prosecution in 

its Appeal Brief, and which the Defence has addressed in its Response to the 

Prosecution’s Appeal.206 Its response is thus limited to a narrow procedural point. 

118. In arguing that sexual violence is well-documented and a recurrent feature of 

ethnically and religiously motivated attacks, the CLRV rely on a 15 July 2015 UN 

report.207 Given it has not been submitted into evidence and is not part of the case 

record, the Defence requests that the Appeals Chamber disregard it. 

III. RELIEF SOUGHT  

119. The Defence respectfully requests the Appeals Chamber to reject the CLRV 

Observations and to reverse Mr Ngaïssona’s convictions on all counts. 

  

 
205 Judgment, p. 1603, para. 4711, p. 1610, para. 4736, p. 1617, para. 4810, p. 1624, para. 4791. 
206 Ngaïssona Appeal Brief. 
207 CLRV Observations, cited in fns 127 and 130. 
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Respectfully submitted, 
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