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INTRODUCTION

l. This is the Appeal Brief submitted by the Defence of Mr Ali Muhammad Ali Abd-Al-
Rahman (“Defence”, “Appellant”) before the Honourable Appeals Chamber (“Appeals
Chamber”) against the Article 74 Decision ICC-02/05-01/20-1240 (“Judgment” or “Trial
Judgment”) issued on 6 October 2025 by Trial Chamber I (“Trial Chamber”).

2. Pursuant to regulation 23bis(1) of the Regulations of the Court (“RoC”), the Appeal

Brief is filed under the classification “Confidential” as it includes references to confidential
information and evidence. A public redacted version will be submitted as soon as possible.

3. The Appeal Brief relies on 60 out of the 79 Grounds of Appeal provisionally identified
in the Defence’s Notice of Appeal ICC-02/05-01/20-1261 A of 6 November 2025 (“Notice of
Appeal”). Grounds of Appeal 15, 20, 23, 27, 34, 39, 41 to 43, 55, 58 to 63, 69 and 71 are no

longer pursued.

4. As anticipated at paragraph 6 of the Notice of Appeal,' the Defence has varied the
characterization of a number of its Grounds of Appeal in order to better capture their substance.
Also, in the interest of concision, grounds of appeal addressing similar issues of fact and/or of
law have been merged and are presented together.

5. With respect to many Grounds of Appeal, the Defence submits that no reasonable trier
of fact would have reached the same conclusion in the Judgment as the Trial Chamber did. This
submission relies on the standard set by the Appeals Chamber in Bemba.? The Defence refers
to the Trial Chamber’s factual analysis as related to the relevant items of evidence before it.
When the Trial Chamber was faced with conflicting evidence (for example, concerning the alias
Ali Kushayb) or evidence of inherently low probative value, the Defence has advanced
submissions as to whether the relevant findings resulted from a holistic approach to the entirety
of the evidence on record that the Trial Chamber describes at paragraph 206 of the Judgment.?
When the Trial Chamber failed to adhere to this holistic approach and decided in its discretion
to discount relevant evidence, or when it failed to provide a sufficient and clear reasoning as to
why it found a weak item of evidence persuasive, then the Defence has submitted that the
finding in question was one that no reasonable trier of fact could have reached.

6. In the Judgment, the Trial Chamber explained that it did “not refer to its assessment of

294

each and every submitted item of evidence in the present Judgment”" and clarified “that where

documents have been submitted, but were not referred to in this judgment, this signifies that

' ICC-02/05-01/20-1261 A, para. 6; Lubanga, ICC-01/04-01/06-3121-Red A5, para. 34.
2 Bemba: ICC-01/05-01/08-3636-Red A, paras. 42-44.

3 Judgment, para. 206.

4 Judgment, para. 162.

No. ICC-02/05/01/20 1/174 4 February 2026



https://www.legal-tools.org/doc/kybdn47z/pdf
https://www.legal-tools.org/doc/742d5xif/pdf
https://www.legal-tools.org/doc/742d5xif/pdf
https://www.legal-tools.org/doc/585c75/pdf
https://www.legal-tools.org/decision/40d35b/pdf
https://legal-tools.org/doc/kybdn47z/pdf
https://legal-tools.org/doc/kybdn47z/pdf

|CC-02/05-01/20-1303-Red 04-02-2026 7/179 A

they were either irrelevant or considered to be of insufficient probative value in light of the
totality of the evidence on record. In addition, the parties and participants availed themselves
of their statutory right to make arguments in relation to the evidence submitted at trial, inter
alia, during the submission of individual items of evidence, and in their final briefs and closing
statements. These arguments have been considered by the Chamber for the purpose of the
present judgment and are addressed herein as appropriate.” In relation to numerous filings of
the Judgment, the Defence submits that the Trial Chamber did not follow its own rules for the
holistic consideration of the evidence and disregarded without reasoning relevant and reliable
pieces of evidence in the record which undermined its findings. The selectiveness of the
Judgment in the consideration of relevant and credible evidence is described as a failure to
uphold the standard of holistic approach to the evidence. When no reasoning is provided, it
further amounted to a procedural error, in breach of Article 74(5) of the Statute.
7. This Appeal Brief follows the structure of the Notice of Appeal. The numbering of
Grounds of Appeal is unchanged. The Grounds of Appeal are regrouped into Chapters (A) to
(@) as follows:$
(A)Jurisdiction and the Principle Nullum Crimen Sine Lege (Article 22): Grounds of
Appeal 1-5;
(B) Fair Trial Issues: Grounds of Appeal 6-14, 16-19, 21;
(C) Issues Impacting the General Assessment of the Evidence: Grounds of Appeal 22,
24-26, 28-29;
(A)Issues Impacting the Consideration of Defence Line 1 (the Appellant as Al
Kushayb): Grounds of Appeal 30-33, 35-38;
(B) Issues Impacting the Consideration of Defence Line 2 (the Appelant’s
Authority over the Janjaweed): Grounds of Appeal 40, 44-53;
(D) Issues Impacting the Consideration of Defence Line 3 (Mistake of Law): Grounds
of Appeal 54, 56-57;
(E) Issues in Relation to Specific Charges: Kodoom and Bindisi: Grounds of Appeal 64-
68;
(F) Issues in Relation to Specific Charges: Mukjar and Deleig: Grounds of Appeal 70,
72-75;
(G)Persecution: Grounds of Appeal 77-79.

5 Judgment, para. 164.

6 After withdrawal of Grounds of Appeal 58-62, initial Chapter (G) Contextual Elements of the Crimes no
longer forms part of the Appeal Brief. Initial Chapters (H)-(J) are consequently renumbered (G)-(I).

No. ICC-02/05/01/20 2/174 4 February 2026
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(A)Jurisdiction and the Principle of Nullum Crimen Sine Lege (Article 22)

Ground 1 - Error of Law: Extension of the definition of the charged crimes by analogy,

in violation of Article 22(2) of the Statute

8. At paragraphs 28 to 60 of the Judgment, the Trial Chamber provides its conclusions on
jurisdiction, in particular the satisfaction of the nullum crimen sine lege principle under Article
22 of the Statute. This final assessment is based on the Appeals Chamber’s OA8 Judgment,
according to which “only once a link is drawn with the charges in this case can the question of
the legality of the charges be definitely answered”.” Paragraph 29 of the Trial Judgment quotes
the two relevant paragraphs from the OAS8 Judgment setting out the applicable test of
foreseeability and accessibility.® The Trial Judgment addresses this test in two steps: first, an
objective prong assessing whether the criminal laws applicable to the Appellant at the time
criminalised acts corresponding to the charges of the case;” second, a subjective prong,
assessing whether a reasonable person in the Appellant’s position could have expected to find
himself faced with criminal charges.!® On the basis of that analysis, the Trial Chamber
concludes that the legality requirement nullum crimen sine lege under Article 22(1) of the
Statute is satisfied.!!

9. The first prong assessment conducted by the Trial Chamber is limited to “the relevant
Sudanese laws submitted in the case record which were in force at the time of the charged
events between August 2003 and March 2004, and thus, were applicable to the Accused”.'> The
Trial Judgment relies consecutively on provisions from the 1998 Sudanese Constitution
providing fundamental rights'®>, from the 1991 Criminal Act, in particular provisions
criminalising specific offences that the Trial Chamber finds “analogous to the crimes charged
in the present case”,'* and from the 1986 Sudan People’s Armed Forces Act, as commented on
by Witness D-0016."> The Trial Judgment then completes its assessment by addresing

submissions from the Defence on various side aspects.'® The Trial Judgment finds that “the test

under Article 22(1) of the Statute does not require that the rules of international humanitarian

7ICC-02/05-01/20-503 OAS, para. 91.

8 ICC-02/05-01/20-503 OAS, paras. 85-86.
% Judgment, paras. 32-51.

19 Judgment, paras. 52-59.

' Judgment, para. 60.

12 Judgment, para. 32.
13 Judgment, para. 33 and footnote 45, quoting Articles 20, 21, 23, 28 and 30 of the 1998 Sudanese Constitution,

DAR-OTP-0139-0003, at 0005-0007.

14 Judgment, para. 34 and footnote 46, quoting Articles 64, 127, 130, 131, 138, 139, 140, 142, 143, 144, 149, 151,
160, 162, 164, 165, 167, 168, 174, 175, 180 and 182 of the 1991 Sudanese Criminal Act, DAR-D31-0003-0177,
translation DAR-OTP-0021-0296.

15 Judgment, para. 35, quoting Articles 4, 5 and 79 of the 1986 Sudanese People’s Armed Forces Act, DAR-OTP-
00005984, translation DAR-OTP-00006136.

16 Judgment, paras. 37-49.

No. ICC-02/05/01/20 3/174 4 February 2026
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law were implemented in the domestic legal system or that the definition of ‘international
crimes’ was adopted in domestic law with respect to the acts constituting the crimes charged'’
and concludes that the objective prong of the test is met in the present case: “the criminal laws
applicable to the Accused, at the time of the commission of the charged acts between August
2003 and March 2004, clearly described the prohibited conduct and defined crimes comparable
to the crimes charged.”'8

10.  Inits Final Trial Brief, the Defence argued that there was no possibility of finding that
the objective prong of the legality test for international crimes defined under the Statute was
met on the basis of analogous crimes defined in Sudanese law.!” The exclusion of this
possibility relied on Article 22(2) of the Statute.

11.  Under Article 22(2) of the Statute, ““/the] definition of a crime shall be strictly construed
and shall not be extended by analogy”. By concluding that the first objective prong of the
legality test was fulfilled on the basis of provisions from Sudanese law describing crimes
comparable or “analogous” to the crimes charged,?® the Trial Judgment erred in law by
extending the definition of crimes by analogy pursuant to Article 22(2) of the Statute. That the
domestic criminalisation of acts which are comparable to the charged crimes may have fulfilled
the Sudanese relaxed standard of the nullum crimen sine lege and was enough for Sudanese
courts to prosecute those crimes was irrelevant. What the Trial Chamber had to find was that
the definition of the crimes applicable to the Appellant at the relevant time — whatever its source
— was enough to fulfil the standard of nullum crimen sine lege as set under Article 22 of the
Statute, that is, excluding extensions of their definition by analogy. This test may have been
passed, for instance, by a domestic definition of war crimes and crimes against humanity or by
the direct applicability of international definitions in the Sudanese legal system. The evidence
on record showed that neither of these two conditions were fulfilled in the present case.

12.  Article 22(2) of the Statute was interpreted by the Pre-Trial Chamber in the Lubanga
case to exclude, in particular, analogy in malam partem: “there is no infringement of the
principle of legality if the Chamber exercises its power to decide whether M. Thomas Lubanga
Dyilo ought to be committed for trial on the basis of written (lex scripta) pre-existing criminal
norms approved by the States Parties to the Rome Statute (lex praevia), defining prohibited
conduct and setting out the related sentence (lex certa) which cannot be interpreted by analogy

in malam partem (lex stricta)” (emphasis added).?! In Bemba et al., the Appeals Chamber

17 Judgment, para. 50.

18 Judgment, para. 51.
19 Defence Final Brief, para. 27.

20 Judgment, paras. 34, 51.
21 Lubanga, ICC-01/04-01/06-803, para. 303.
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further found that the interpretation of provisions defining criminal offences “must be guided
by the principle of legality as reflected, inter alia, in article 22 of the Statute. Notably, any
interpretation of such provisions shall comply with the principle of strict construction under
article 22 (2) of the Statute” ** In Bemba, Trial Chamber I1I also found that “the bar on the use
of analogy does not prevent the Chamber from resorting to other sources of law whenever
necessary to determine the precise content of the definition of a specific criminal conduct. The
second sentence of Article 22(2) makes it clear that any ambiguity in relation to the
interpretation of the definition of a crime must be resolved in a manner that is in favour of the
investigated, prosecuted, or convicted person.”*

13.  The Trial Chamber confined its analysis to the purported analogy between the charged
crimes and mundane crimes under Sudanese Law, such as murder, rape or armed robbery
(hiraba),** to conclude that their prosecution was foreseeable. It further found that “the test
under Article 22(1) of the Statute does not require that the rules of international humanitarian
law were implemented in the domestic legal system or that the definition of ‘international
crimes’ was adopted in domestic law with respect to the acts constituting the crimes charged”. >
The evidence on record had anyway shown that such domestic implementation had only taken
place after the commission of the crimes, that is, in the 2005 Interim National Constitution of
the Republic of Sudan?® and in the 2007 Sudanese Armed Forces Act.?’” The Defence
demonstrated the non-implementation of international humanitarian law and the definition of
international crimes in its Final Brief.?® In addition to the relevant legal texts, this demonstration
relied on the consistent evidence of witnesses P-0020,> P-0120° (“the laws have not been
amended to reflect these instruments”;>! “the Sudanese Criminal Code does not include war

crimes and [crimes) against humanity and mass killings, or genocide’?), P-0547,> P-0769,*

22 Bemba et al., ICC-01/05-01/13-2275-Red A A2 A3 A4 A5, para. 675.

23 Bemba, ICC-01/05-01/08-3343, paras. 83-84.

24 Judgment, para. 34 and footnote 46, quoting Articles 64, 127, 130, 131, 138, 139, 140, 142, 143, 144, 149, 151,
160, 162, 164, 165, 167, 168, 174, 175, 180 and 182 of the 1991 Sudanese Criminal Act, DAR-D31-0003-0177,
translation DAR-OTP-0021-0296.

25 Judgment, para. 50.

26 DAR-OTP-0136-0605.

27 DAR-D31-0003-0074.

28 Defence Final Brief, paras. 238-250.

2 Defence Final Brief, para. 239 relying on P-0020: T-042, pp. 17, 20.

30 Defence Final Brief, paras. 240, 248 relying on P-0120: T-036, pp. 62, 69.

31 P-0120: T-036, pp. 68-69.

32 P-0120: T-037, p. 43.

33 Defence Final Brief, para. 243 relying on P-0547: T-051, pp. 40-42 (Conf).

34 Defence Final Brief, para. 244 relying on P-0769: T-097, pp. 74-76 (Conf).
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D-0016,* and D-0023.° The Prosecution provided no evidence of any domestic
implementation of international humanitarian law or of the definition of international crimes in
Sudanese law before the events of 2003-2004%” and did not challenge the evidence that such
domestic implementation took place later, in 2005 and 2007.38

14. The absence of domestic implementation of international humanitarian law and, even
more crucially, of the definition of international crimes in Sudanese law in 2003-2004 was a
fatal blow to the passing of the legality test set by the Appeals Chamber in its OA8 Judgment.
The Trial Chamber had no evidence of the applicability of international instruments and
incriminations on record. The entire and overwhelming evidence demonstrated the opposite.
Even based on international sources, the legality test could not be met. Any reasonable Chamber
would have found accordingly.

15.  Butinits need to meet the legality test despite the absence of domestic implementation,
the Trial Chamber focused its assessment on domestic provisions in force in Sudan in 2003-
2004.% 1t led the Trial Chamber to try to establish an analogy between the charges and
provisions from Sudan 1991 Criminal Act and 1986 People’s Armed Forces Act. As addressed
under Grounds of Appeal 2 and 3 below, this analogy had limits, as some charges had no
possible equivalent in Sudanese domestic law and could not even have passed the relaxed
legality standard applicable before Sudanese courts. Irrespective of these unbridgable gaps, the
entire exercise of drawing an analogy between Sudanese crimes and the charged crimes
amounted to an error of law by failing to comply with the prohibition of analogy under Article
22(2) of the Statute.

16.  Even when they apply to comparable conduct — which is challenged — the domestic
crimes referred to in footnote 45 of the Judgment could not serve to pass the test of legality.
These incriminations define regular criminal offences, not international crimes. The common
elements of war crimes and crimes against humanity under Articles 7 and 8 of the Statute and

the Elements of Crimes are missing from the definitions of these domestic offences. The Court

35 Defence Final Brief, paras. 242, 250 relying on D-0016: T-130, pp. 47, 49-52, 69, 71 (Conf) (domestic
implementation of HR and IHL treaties in the 2005 Interim National Constitution of the Republic of Sudan (DAR-
OTP-0136-0605) and the 2007 Armed Forces Act (DAR-D31-0003-0074), Articles 153 to 163).

36 Defence Final Brief, paras. 241, 249 relying on D-0023: DAR-D31-00000134, paras. 73-74, 77-78 (Non-
implementation of treaties), 79-82 (domestic implementation of HR and IHL treaties in the 2005 Interim National
Constitution of the Republic of Sudan (DAR-OTP-0136-0605) and the 2007 Armed Forces Act (DAR-D31-0003-
0074)), 83-84 (No direct application of Customary Law), 85 (No direct application of UNSC Resolutions), 95-96
(No direct application of UNSC Resolution 1593); T-136, pp. 40-41 (Non-implementation of treaties), 45-46; T-
143, pp. 11, 14 (the Special Criminal Court on Events in Darfur (DAR-OTP-0066-0470 (Arabic original), DAR-
OTP-00006622 (English partial translation) had no jurisdiction to prosecute international crimes because their
definition did not exist in Sudan’s domestic legal system at that time).

37 Defence Final Brief, para. 245.

38 Defence Final Brief, paras. 245, 250.

39 Judgment, paras. 32-35.
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was established to investigate and try crimes against humanity and war crimes, as “the most
serious crimes of concern to the international community as a whole” which “threaten the
peace, security and well-being of the world”,*® not offences against Sudanese domestic public
order.

17. A closer look at the elements of the offences from the Sudanese 1991 Criminal Act*!
relied upon in the Trial Judgment also reveals how irreconcilable they are with crimes under
the jurisdiction of the Court: Article 64 (“Provoking hatred against or amongst sects”) refers
to “sects”, which do not exist in the Statute; Article 127 (“Defiling and disturbing places of
worship”) requires an intention to insult a religion or class of persons, which has no equivalent
in the ICC Elements of Crimes; Article 130 (“Murder”’) makes no distinction based on the status
of the murdered victims, unlike in the Statute; Article 131 (“Semi-Intentional Homicide”)
encapsulates the killing of persons without intent, which is irreconcilable with Article 30(1) and
(2) of the Statute; Article 138 (“Wounds and their types”) has simply no equivalent in the crimes
within the jurisdiction of the Court; Article 142 (“Hurt”) applies to the infliction of any pain or
disease, without any of the degree of severity required in the Statute; Articles 143 and 144
(“Criminal force” and “Intimidation”) also have no equivalent in the crimes within the
jurisdiction of the Court; the requirements under Article 149 (“Rape’) of adultery or sodomy
have no equivalent in the Statute; Article 151 (“Gross indecency”) refers to acts contrary to
another person’s modesty or sexual acts not amounting to adultery or sodomy, which also have
no equivalent in the Statute; Article 160 (“Insult and Abuse) applies to any humiliation,
without any degree of severity required under the Statute; Articles 162, 164 and 165
(“Kidnapping”, “Unlawful confinement”, “Unlawful detention” and “Invasion of privacy”)
again have no equivalent in the Statute; Article 167 (“Armed robbery (Hiraba)”) refers to
various elements which have no equivalent in the Statute, in particular its commission away
from urbanization or without any rescue; Articles 174, 175 and 180 (“Theft’, “Robbery” and
“Criminal misappropriation”) have no equivalent in the Statute and refer to notions of
“dishonesty” not defined therein; and Article 182 (“Criminal mischief’) applies to the
destruction of any property, whatever its status and whoever its owner. All these differences
necessarily mean that the Trial Judgment erred in law when it found these Sudanese domestic
offences “analogous” to the crimes charged.*?

18. The Trial Chamber further erred in law when it concluded in the Judgment that the

objective, foreseeability prong of the legality test was met in the case, based on the purported

40 Statute, Preamble.
41 DAR-D31-0003-0177, translation DAR-OTP-0021-0296.
42 Judgment, para. 34.
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analogy between the relevant Sudanese offences and the crimes charged.* The prohibition of
the extension of definition by analogy means that the definition of the charged crimes could not
be extended to encompass domestic offences under Sudanese law: these offences are not the
crimes the Court has been established to prosecute; their definition includes elements which are
alien to the Elements of Crimes under the jurisdiction of the Court; and the common Elements
of Crimes against Humanity and War Crimes do not form part of their definition.

19.  As a result of this double-layered error of law, the Trial Judgment found that the
objective, foreseeability prong of the legality test was passed on the basis of offences which
were different from the charged crimes by relying on an artificial analogy. Not only were the
relevant Sudanese offences not analogous to the charged crimes (the first layer of the error of
law), but even if they had been analogous, the extension of the definition of the charged crimes
to encapsulate these Sudanese offences was impermissible under Article 22(2) of the Statute
(the second layer of the error of law). No reasonable Chamber could have concluded that the
objective, foreseeability prong of the legality test was passed on such an oblique basis.

20.  The objective and subjective prongs of the legality test were cumulative. Both had to be
satisfied for the test to be successfully met. The error of law in finding the first objective prong
of the legality test to be met led to the erroneous conclusion that the test was met, that the
requirements of the principle Nullum Crimen Sine Lege under Article 22 of the Statute were
satisfied and that the Court could exercise its jurisdiction in the case. This conclusion was
wrong. The first objective prong of the test was not satisfied. The failure to pass the the second,
subjective prong of the test is further addressed in Grounds of Appeal 4 and 5 below. The
requirements of the principle Nullum Crimen Sine Lege were not satisfied. This would have
irresistibly led a reasonable Trial Chamber to conclude that it could not exercise its jurisdiction,
and to acquit the Appellant of all charges. This error of law thus impacted the entirety of the
Judgment. Its reversing must lead to the quashing of the entire Trial Judgment and the acquittal

of the Appellant.
Ground 2 — Error of Law: Count 10 had no equivalent under Sudanese Law

21. This second error of law is a direct consequence of the error of law addressed under
Ground of Appeal 1 above. At paragraph 34 of the Judgment, the Trial Chamber erroneously
draws an analogy between various offences under the Sudanese 1991 Criminal Act and charged
crimes.** The Sudanese offences that are found in the Trial Judgment to be analogous to the

charged crimes are listed in footnote 46. However, none of these can be described as analogous

43 Judgment, paras. 32, 51.

# Judgment, para. 34.
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or equivalent to Count 10 — Forcible Transfer as a Crime against Humanity under Article
7(1)(d) of the Statute. The Elements of the Crime against Humanity of deportation or forcible
transfer have no equivalent in the provisions listed in footnote 46 of the Trial Judgment. In his
second statement admitted in relation to the sentencing proceedings, D-0016 identified various
offences under the 1991 Criminal Act which may present sufficient similarities with the charges
to form a basis for prosecution of the underlying facts according to the relaxed standard of
legality in force before Sudanese courts. But D-0016 was unable to find any with respect to
Count 10.* According to D-0016, the first offence that may correspond to forcible transfer as
a Crime against Humanity under Article 7(1)(d) of the Statute was introduced in Article 159 of
the 2007 Armed Forces Act, which was not in force and therefore not applicable in 2003-2004.4
22.  The Prosecution did not challenge D-0016 on this issue. Although D-0016’s second
statement was not in evidence at trial — it was admitted in evidence pursuant to Rule 68(3) of
the Rules of Procedure and Evidence (“RPE”) during sentencing proceedings — the 1991
Criminal Act was in evidence*’” and is relied upon in the Judgment to identify offences therein
that are deemed analogous to the charged crimes. The Judgment fails to identify any provision
from Sudanese law that may, even arguably, correspond to Count 10. D-0016’s second
statement is simply confirmation of the absence of equivalent offences. As the provisions of
Sudanese criminal law form the only basis for the Chamber’s finding that the objective,
foreseeability prong of the legality test was met, no reasonable Trial Chamber would have found
that the test was satisfied with respect to Count 10. As a result, the Chamber should have held
that it had no jurisdiction in relation to this Count and should have acquitted the Appellant under

Count 10.

Ground 3 — Error of Law: Counts 11, 21 and 31 Persecution on Political or Gender

Grounds had no equivalent under Sudanese Law

23. This third error of law is a direct consequence of the error of law addressed under
Ground of Appeal 1 above. At paragraph 34 of the Judgment, the Trial Chamber erroneously
draws an analogy between various offences under the Sudanese 1991 Criminal Act and charged
crimes.*® The Sudanese offences that the Trial Judgment finds analogous to the charged crimes
are listed in footnote 46. However, none of these can be described as analogous or equivalent
to Count 11, 21 and 31 with respect to Persecution on Political and/or Gender Grounds as

a Crime against Humanity under Article 7(1)(h) of the Statute. In his second statement

4 D-0016: DAR-D31-00000363, para. 60.

4 D-0016: DAR-D31-00000363, para. 61, referring to DAR-D31-0003-0074, Article 159.
47 DAR-D31-0003-0177, translation DAR-OTP-0021-0296.

4 Judgment, para. 34.
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admitted in relation to sentencing proceedings, D-0016 identified various offences under the
1991 Criminal Act which may present sufficient similarities with the charges to form a basis
for prosecution of the underlying facts according to the relaxed standard of legality in force
before Sudanese courts, but was unable to find any with respect to Count 11, 21 and 31 with
respect to persecution on political or gender ground.*” D-0016 could only refer to Article 64
(“Provoking hatred against or amongst sects”) of the Sudanese 1991 Criminal Act™ as a vague
equivalent of the crime of persecution, but this offence is limited to acts committed “by reason
of ethnic, colour or language differences”. According to D-0016, the first offence that may
correspond to persecution on political or gender ground was introduced in Article 153(2)(e)
(“oppression of a group of civilians for political, racial, ethnic, cultural or religious reasons,
or for reasons relating to sex or nationality”) of the 2007 Armed Forces Act,’! or Article
186(m) (“intentionally and severely deprives one or more persons of fundamental rights by
reason of their membership of a particular class or group, or targets that class or group as
such, on political, racial, national, ethnic, cultural, religious or gender grounds, or on other
grounds not permitted under international humanitarian law”) of the 2009 Criminal
(Amendment) Act.>? But these were not in force and therefore not applicable in 2003-2004.

24.  The Prosecution did not challenge D-0016 on this issue. Although D-0016’s second
statement was not in evidence at trial, the Sudanese 1991 Criminal Act was in evidence>® and
is relied upon in the Judgment to identify offences therein that are deemed analogous to the
charged crimes. The Judgment fails to identify any provision from Sudanese law that may
arguably correspond to Counts 11, 21 and 31. D-0016’s second statement is just a confirmation
of the absence of equivalent offences. As the provisions of Sudanese criminal law form the only
basis for the Chamber’s finding that the objective, foreseeability prong of the legality test was
met, no reasonable Chamber would have found that the test was satisfied with respect to Counts
11, 21 and 31 with respect to persecution on political and/or gender grounds. The
intersectionality theory developed by the Prosecution as an aggravating factor of persecution
should have been dismissed accordingly. As a result, the Chamber should have held that it had
no jurisdiction in relation to this Count and should have acquitted the Appellant under Counts

11, 21 and 31.

Ground 4 — Error of Fact and/or Law and/or Procedural Error: No definition of “Lawful

order” in Sudanese Law

4 D-0016: DAR-D31-00000363, para. 63.

S0 DAR-D31-0003-0177, translation DAR-OTP-0021-0296, Article 64.

51 D-0016: DAR-D31-00000363, para. 64, referring to DAR-D31-0003-0074, Article 153.

2 D-0016: DAR-D31-00000363, para 65, referring to the 2009 Criminal (Amendment) Act, Article 186.
33 DAR-D31-0003-0177, translation DAR-OTP-0021-0296.
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25. As part of its assessment of the accessibility test under Article 22(1) Nullum crimen sine
lege principle, as defined by the Appeals Chamber in its Judgment OA8,3* the Trial Chamber
rejects the Defence’s submissions with respect to the definition of lawful order under Sudanese
law and the general understanding that disobedience to orders during operations, be they lawful

1.55

or not, could result in summary execution without trial.”” This rejection relies, in particular, on

an interpretation of witness D-0016’s evidence, according to which the 1986 People’s Armed
Forces Act “stipulated indirectly the definition of lawful order” >

26. The Defence had indeed dedicated substantial submissions on the absence of a definition
of “lawful order” in the law applicable in Sudan in 2003-2004 and the risk of summary
execution in the field that could result for those choosing to disobey an order delivered by a
person with authority while on operations, whatever its lawfulness or lack thereof.®’

27. Pursuant to Article 74(2) of the Statute, the Judgment “shall be based on [the Trial
Chamber’s] evaluation of the evidence and the entire proceedings”. Although the Trial
Chamber enjoys the discretion to assess the relevance and reliability of evidence before it, it
cannot proceed selectively, by relying on portions of evidence supporting a finding while
ignoring other portions of the same evidence undermining it. The consideration of the evidence
needs to be holistic, that is, cover the entire body of evidence tendered at trial, and forming an
integral part of the trial record.’® Although there is a presumption that the Trial Chamber
evaluated all the evidence before it, “[t]his presumption may be rebutted “when evidence which
is clearly relevant to the findings is not addressed by the Trial Chamber’s reasoning”.” > This
would amount to a procedural error, in breach of the Trial Chamber’s duty to provide a full and
reasoned statement of its findings on the evidence and conclusions pursuant to Article 74(5) of
the Statute.®

28. The Defence submits that the Trial Chamber did not follow its own rules for the holistic
consideration of the evidence in the Judgment, and disregarded without reasoning relevant and
reliable pieces of evidence in the record which undermined its findings on the matter addressed

in the instant Ground of Appeal. The selectiveness of the Judgment in the consideration of

34 ICC-02/05-01/20-503 OAS, para. 85.

55 Judgment, paras. 42-45.

56 Judgment, paras. 42-44, referring to D-0016: T-130, pp. 79, 81-83 (Conf); T-131, pp. 4-8 (Conf); DAR-OTP-
00005984, translation DAR-OTP-00006136: 1986 People’s Armed Forces Act, Articles 28, 60; DAR-OTP-0139-
0003 at 0007: 1998 Sudanese Constitution, article 32.

57 Defence Final Brief, paras. 258-261, 808, relying on DAR-OTP-00005984, (ENG DAR-OTP-00006136): 1986
People’s Armed Forces Act, articles 28, 48(c), 60; DAR-D31-0003-0074: 2007 Armed Forces Act, articles 3, 153-
163; P-0883: T-073, pp. 15-16, 19 (Conf); P-0954: DAR-OTP-0221-0571-R01, paras. 24-27, 43 (Conf); D-0016:
T-130, pp. 79-83, 86 (Conf); T-131, pp. 5-7 (Conf).

58 Katanga: 1CC-01/04-01/07-3436, paras. 77-78.

3 Bemba et al.: ICC-01/05-01/13-2275-Red A A2 A3 A4 A5, para. 105.

% Bemba et al.: ICC-01/05-01/13-2275-Red A A2 A3 A4 A5, para. 102.
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relevant and credible evidence amounted to a procedural error, in breach of Article 74(5) of the
Statute.

29.  The Judgment was, firstly, selective in its assessment of the evidence of the absence of
a definition of “lawful order” in the law applicable in Sudan in 2003-2004. It relies on D-0016’s
evidence that the oath to be given by members of the SAF required them to “carry out any
order given to me by my superior officer that is not in disobedience to Allah”®' but fails to
consider that neither this indirect reference to “lawful order” in Article 28, nor its Article 60
where the expression “lawful order” appears for the only time in the 1986 People’s Armed

Forces Act,5?

provide a legal, clear and accessible definition of what a lawful order is and what
it is not. It further fails to consider D-0016’s evidence that the first ever definition of “lawful
order” was introduced in Article 3 of the 2007 Armed Forces Act,® which was not, of course,
in force in 2003-2004. It also fails to consider that the “Oath of allegiance” provided under
Article 28 only applied to “persons who have been appointed or enlisted in the People’s Armed
Forces”, which do not include other categories of police or paramilitary forces, such as the
Janjaweed, listed under Articles 4(c)-(j) and 5 of the 1986 People’s Armed Forces Act.®* These
provisions and their explanation by D-0016 were on record. They were relevant to the
determination as to whether a legal definition of “lawful order” was in force in 2003-2004. In
light of the evidence, the only possible answer to this question was “no”. The Trial Chamber
found that D-0016’s evidence on Sudanese Law was credible and reliable.®® The Trial Chamber
thus erred in law, firstly, in disregarding the relevant evidence of the absence of a legal
definition of “lawful order” in force in Sudan in 2003-2004.

30. This first error of law resulted in an error of fact: paragraph 45 of the Judgment rejects
the Defence’s submissions as to the absence of a definition of “lawful order” in Sudanese Law
in 2003-2004, with no evidence of such definition on record, and despite the available, credible
and reliable evidence that no such definition existed.

31.  The Judgment was also erroneously selective in its assessment of the evidence that

disobeying an order — whatever its legality — in field operations exposed the offender to the

1 Judgment, para. 42, referring to D-0016: T-130, p. 79 (Conf); DAR-OTP-00005984 (ENG DAR-OTP-
00006136): 1986 People’s Armed Forces Act, Article 28.

62 Judgment, para. 43, referring to DAR-OTP-00005984 (ENG DAR-OTP-00006136): 1986 People’s Armed
Forces Act, Article 60.

83 Defence Final Brief, para. 261: DAR-D31-0003-0074 at 0077: 2007 Armed Forces Act, Article 3: “Lawful order
means any order issued, by the superior officer, to the subordinates, in such a way, as may not be inconsistent
with the provisions of this Act, or any other punitive law in force”; D-0016: T-130, p. 79 (Conf): “in the act of
2007, this was clearly stated in article 37, p. 82 (Conf): “The Armed Forces Act of '86 did not define any specific
criteria”.

% Defence Final Brief, para. 261: DAR-OTP-00005984 (ENG DAR-OTP-00006136): 1986 People’s Armed
Forces Act, articles 4, 28 chapeau: “Persons who have been appointed or enlisted into the People’s Armed
Forces”; D-0016: T-131, pp. 20-21 (Conf).

65 Annex B, para. 636.
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death penalty enforced without trial. In support of its finding, the Trial Chamber selectively
relies on Article 60 of the 1986 People’s Armed Forces Act, providing a penalty of 10 years’
imprisonment for disobedience to a lawful order, Article 32 of the 1998 Sudanese Constitution
which limits resort to the death penalty, and selective portions of D-0016’s testimony.®® But it
disregarded the evidence that despite these theoretical legal protections, the reality in field
operations was of a much harsher nature. In particular, Article 48(c) of the 1986 People’s
Armed Forces Act is not mentioned a single time in the Judgment, whereas the Trial Chamber
relies on other provisions of that Act. Article 48(c) was the exact provision of relevance
providing for the death penalty for disobedience to orders in the face of the enemy.®’

32.  According to P-0954, “It is not the practice for the Emir [i.e. a title used for PDF
leaders] to refuse an assignment or to not perform in the battlefield according to the plan. If it
occurs, which I never heard about it, it will be considered disobedience for orders and the
consequence of such acts will be either prosecuted in the battlefield or executed. Morale of the
troops needs to be maintained high.”®® The Trial Chamber found that P-0954 provided credible
and reliable evidence on the PDF structure and operations at the relevant time.® This evidence
was quoted and relied upon at paragraph 260 of the Defence’s Final Brief. P-0954’s evidence
was corroborated by P-0883, also relied upon by the Defence’® at paragraph 259 of its Final
Brief and his evidence was found generally credible and reliable by the Trial Chamber.”! D-
0016 also confirmed that those disobeying orders in operations risked the death penalty under
Article 48(c) of the 1986 People’s Armed Forces Act.’”? It is reiterated that the Trial Chamber
made no mention of this essential provision in the Judgment. It was specifically relied upon in
the Defence’s Final Brief;” the version of the 1986 People’s Armed Forces Act was found
reliable enough for the Chamber to rely on its Articles 28 and 60 in the Judgment;’* and the
specific provision providing for the death penalty for disobedience to an order in operations
was manifestly relevant to the Chamber’s determination as to whether the death penalty was
available in such circumstances. The Trial Chamber erred in law by disregarding this provision,

in violation of the holistic approach to the evidence required under Article 74(2) of the Statute.

% Judgment, paras. 43-44, referring to DAR-OTP-00005984 (ENG DAR-OTP-00006136): 1986 People’s Armed
Forces Act, Article 60; ; DAR-OTP-0139-0003 at 0007: 1998 Sudanese Constitution, Article 32; D-0016: T-130,
pp- 79, 81-83 (Conf).

67 DAR-OTP-00005984, (ENG DAR-OTP-00006136): 1986 People’s Armed Forces Act, Article 48(c), discussed
at para. 261 of the Defence Final Brief.

8 P-0954: DAR-OTP-0221-0571-R01, para. 43.

% Annex B, paras. 827, 829.

70 Defence Final Brief, para. 259: P-0883: T-073, pp. 15-16, 19.

"I Annex B, para. 301.

2D-0016: T-131, p. 5 (Conf).

3 Defence Final Brief, paras. 258 (footnote 802), 261, 808 (footnote 3027).

4 Judgment, paras. 42-43.
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33. Article 60 of the 1986 People’s Armed Forces Act had some relevance, but was less
relevant than Article 48(c) because it was related to disobedience to lawful orders in general,
as opposed to Article 48(c) which was applicable to disobedience to orders “in the face of the
enemy”, that is, during the conduct of military operations. Article 32 of the 1998 Sudanese
Constitution limiting resort to the death penalty’® also had some relevance, although none of
the cases of exclusion of the death penalty applied to military personnel in operations. The Trial
Chamber thus had discretion to rely on these sources, including relevant parts from D-0016’s
evidence, in the Judgment. But it abused its discretion by disregarding the entire body of
relevant, credible and reliable evidence relied upon by the Defence in its submissions on the
matter. Any reasonable trier of fact, properly assessing the evidence relied upon by the Defence,
would have found that it created reasonable doubt as to whether “lawful order” was defined in
Sudanese law in 2003-2004, and whether disobedience to orders in operations incurred
summary execution at the time.

34.  The Trial Chamber’s erroneous finding in the Judgment that Sudanese law distinguished
between lawful and unlawful orders, and allowed a subordinate to disobey unlawful orders
during the conduct of operations contributed to the satisfaction of the “accessibility” test under
Article 22(1) Nullum crimen sine lege principle (See also Ground of Appeal S below), and to
the dismissal of the Defence’s submissions that those receiving orders, including any orders to
violate International Humanitarian Law, were obliged in 2003-2004 to obey such orders or run

the very real risk of being summarily executed without trial.”®

Together with the failure to pass
the first, objective prong of the legality test addressed in Ground of Appeal 1 above, the
dismissal of these submissions directly impacted on the Trial Judgment’s overall conclusion on
jurisdiction and the requirement of nullum crimen sine lege.”’ It also had an impact on the
Chamber’s consideration of Defence Line 3 — Mistake of Law, as addressed in Grounds of

Appeal 54 and 56 below.

Ground 5 — Error of Fact and/or Law: The Appellant’s profile was not adequately

considered in the assessment of accessibility under Article 22(1)

35. As part of its assessment of the accessibility test under Article 22(1) nullum crimen sine
lege principle, as defined by the Appeals Chamber in its Judgment OAS,”® the Judgment

identifies various aspects of the Appellant’s profile to conclude that a reasonable person in his

> DAR-OTP-0139-0003 at 0007: 1998 Sudanese Constitution, article 32.
76 Defence Final Brief, paras. 27-28, 34.

77 Judgment, para. 60.

8 [CC-02/05-01/20-503 OAS, para. 85.
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t.”° These include elements

position could have expected prosecution at the time of his conduc
agreed upon by the Parties, such as his literacy in Arabic, his career as a medical assistant within
the Medical Corps of the SAF, the medical assistant certificate held by him, his licence to
practice as a medical assistant, his musa 'id rank within the SAF until early- to mid-1990s, and
his opening of a pharmacy in Garsila.®® These also include highly contested facts, notably his
alleged position as a Janjaweed leader, his alleged heading of the Mujahideen Committee and
his alleged direct access to high-level GoS officials, including Minister Harun.®! The Trial
Judgment further dismisses as irrelevant the Defence’s submissions as to the absence of
International Humanitarian Law training received by the Appellant over his career within the
SAF or at any later time.®? The Trial Judgment then mentions the Defence’s submissions on the
deceptive invocation of faith and Sharia law to persuade fighters that their acts in operations
were pleasing to God, without making any determination on them.®® The Chamber then
concludes, on the basis of criminalisation in Sudanese domestic law at the material time, that a
reasonable person in the Appellant’s position would not have been deceived into believing that
his acts and conducts were legal or justified.?*

36. In its Final Brief, the Defence relied on evidence of the absence of International
Humanitarian Law training in the SAF until the early 2000s, that is, after the Appellant had
retired, to submit that he could not have received such training.®® The Defence had also
submitted that Ghanima, namely loot taken from the enemy during combat operations, was not
only legal, but protected under Sudanese law as applicable in 2003-2004%¢ and had only become
an offence as of 2007.%7 The Defence further relied on the absence of a definition of “lawful
order” to submit that any reasonable person in the Appellant’s position hearing Harun’s
instruction to treat the property of the Fur as Ghanima would not believe that it was unlawful

and ought to be resisted.®® The Defence also relied on the common use of mottos such as “Allahu

7 Judgment, paras. 52-59.
80 Judgment, para. 52.
81 Judgment, para. 53.
82 Judgment, para. 57.
8 Judgment, para. 58.

8 Judgment, para. 59.
8 Defence Final Brief, paras. 251-255; DAR-OTP-0107-0638 (ARB); DAR-OTP-0153-0959 (ENG); DAR-D31-

0003-0074, Articles 7(1)(c), 192(1)(b); DAR-OTP-00006136; P-0131: T-113, pp. 27-29 (Conf); P-0547: T-052,
p. 59 (Conf); D-0016: T-130, pp. 26, 58-59 (Conf); T-131, pp. 14-18 (Conf); T-132, pp. 81-82 (Conf).

8 Defence Final Brief, paras. 256-257; DAR-OTP-00006136, Article 53; P-0757: DAR-OTP-0211-0003-R02,
para. 57; D-0016: T-131, pp. 65-66 (Conf).

87 Defence Final Brief, para. 257; DAR-D31-0003-0074, Article 151; D-0016: T-131, pp. 65-66 (Conf).

8 Defence Final Brief, paras. 258-261. See Ground of Appeal 4 above.
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Akbar” and “Amsah Aksah”, to encourage fighters and persuade them that what they were doing
was what was expected of them by GoS authorities and was pleasing God.*’

37.  The Defence further relied on the subjective indicia identified by the Appeals Chamber
in its OA8 Judgment, that is, the Appellant’s military career, his alleged leadership over the
Janjaweed and his alleged position of command,” and by other international courts, in
particular a senior position within the governing authority of a country, a police officer position
or a position of commanding officer within the army.’! The Appellant’s military career was one
of a medical assistant within the SAF Medical Corps, encompassing no commanding authority
or function, much less authority in combat operations.”?> Having retired in the early- to mid-
1990s, that is prior to the introduction of International Humanitarian Law curricula in military
training, there was no evidence he had ever received any such training.”® The Defence submitted
that the Appellant’s alleged position of leadership and command within the Janjaweed was not
enough to conclude that he was aware of the criminal nature of the impugned acts, because his
was not a prominent position within the State apparatus.”® The Defence submitted that there
was no evidence, nor was it even alleged, that the Appellant had been trained to become a
Janjaweed leader or that he ever held a senior position within the governing authority of Sudan,
or a police officer position or a position of commanding officer within the SAF before 2003-
2004.” The Defence further noted that there was no evidence, nor was it even alleged, that the
Appellant had ever completed any secondary or tertiary level of education, much less studied
law.”®

38.  The Defence refers to its submissions in the Introduction and in support of Ground of
Appeal 4 above, particularly the Chamber’s duty to follow a holistic approach to the evidence,
pursuant to Article 74(2) of the Statute, as well as its own rule set at paragraph 164 of the
Judgment with respect to the consideration of the evidence.®” The Defence submits that the
Trial Chamber did not follow its own rules for the consideration of the evidence in the Judgment

and disregarded relevant and reliable pieces of evidence in the record which undermined its

8 Defence Final Brief, paras. 267-272; DAR-D31-00000001; DAR-OTP-00006136, article 28; P-0131: T-112, p.
19 (Conf); T-113, pp. 26-27 (Conf); P-0547: T-051, pp. 2-3 (Conf); P-0769: T-097, pp. 16, 18; P-0877: T-054,
pp. 21-22 (Conf); P-0878: T-078, pp. 26, 33-34 (Conf); P-0905 : T-087, pp. 65-68 (Conf); D-0016: T-130, pp.
79, 82, 86 (Conf); T-132, pp. 88-89 (Conf); T-133, pp. 17-18 (Conf).

% Defence Final Brief, para. 18, referring to ICC-02/05-01/20-503 OAS, para. 88.

°! Defence Final Brief, paras. 19, 33: referring to Trial of the Major War Criminals before the International Military
Tribunals, p. 229; ECCC, Duch, 001/18-07-2007-ECCC/SC, para. 280; ECCC, Nuon & Khieu, 002/19-09-2007-
ECCC/SC, para. 761; ECtHR, Streletz, Kessler and Krentz v. Germany, 34044/96, 35532/97 and 44801/98, para.
78; ECtHR, Simsic¢ v. Bosnia-Herzegovina, 51552/10, para. 24; ECtHR, Kononov v. Latvia, 36376/04, para. 235.
%2 Defence Final Brief, paras. 30-31.

% Defence Final Brief, paras. 30-31, 251-255 and evidence relied upon.

% Defence Final Brief, para. 32, relying on Defence Line 2, paras. 760-794 and evidence relied upon.

% Defence Final Brief, para. 33.

% Defence Final Brief, para. 33.

7 Judgment, para. 164.
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findings on the matters addressed in this Ground of Appeal. The same error of law was repeated
on various aspects of the Defence’s submissions on the subject matter and led to the
significantly erroneous conclusion that a reasonable person in the Appellant’s position should
have expected that his acts were criminal and would expose him to prosecution. With respect to
the absence of any International Humanitarian Law training during the Appellant’s military
career, the Trial Judgment avoids making any positive finding. Instead, it simply concludes that
“it is immaterial to the Chamber’s current assessment [of the accessibility test] whether the
Accused received any training in international humanitarian law”.*® This finding amounts to
an error of law and of fact, as confirmed in many other sections of the Trial Judgment relying
on the protected status of victims and properties under International Humanitarian Law and/or
awareness thereof by the perpetrators and/or the Appellant. These findings include those made

at paragraphs 713,% 810,'%° 811,1°! 857,192 879,1%% 880,'% 901,15 911,196 912,197 91 8,108 924,109

%8 Judgment, para. 57.
% Judgment, para. 713: “In case of doubt whether a person is a civilian, that person shall be considered to be a
civilian. This general presumption of protection under IHL also applies during non-international armed conflicts”.
100 Judgment, para. 810: the Trial Judgment finds that the crimes occurred in the context of an armed conflict
between “the GoS and Janjaweed on one side, and the SLM/A and the JEM (two organised non-state armed
groups), on the other side. International humanitarian law therefore applied to the conduct of all members of the
Janjaweed participating in the hostilities, including the Accused, during the temporal scope of the case”.

101 Judgment, para. 811: “the speeches made by GoS officials and Janjaweed leaders prior to the attacks and the
commission of crimes |[...] encouraged the attacks, and the expressions used clearly encouraged the commission
of crimes such as the murder of civilians, outrages upon personal dignity, and the pillaging and destruction of
properties in violation of international humanitarian law principles”.

102 Judgment, para. 857: “the property destroyed [in Kodoom and Bindisi] was protected from destruction under
international law of armed conflict”.

193 Judgment, para. 879: “there is no evidence before it, nor has it been suggested by the Defence, that there was
any resistance, ongoing hostilities, or other circumstance that would render the victims from the Mukjar or Deleig
Operation lawful targets under IHL. Under these circumstances, the Chamber is satisfied that the detainees were
protected under THL, either as civilians taking no active part in the hostilities at the relevant time or hors de
combat”.

104 Judgment, para. 880: “In light of the circumstances prevailing at the relevant time, most importantly their
arrest, detention and mistreatment, the Chamber also finds that the perpetrators were necessarily aware of the
factual circumstances establishing the victims’ protected status under IHL.”

105 Judgment, para. 901: “With respect to the detained, mistreated and raped victims from Bindisi and the
surrounding areas, without evidence to the contrary, the Chamber is satisfied that they were protected under IHL
either as civilians taking no active part in the hostilities or hors de combat at the time of the acts were committed.”
196 Judgment, para. 911: “the detainees at Mukjar and Deleig police stations were protected under IHL, either as
civilians taking no active part in the hostilities or hors de combat”.

197 Judgment, para. 912: “The Chamber is satisfied that the members of the Janjaweed and GoS Forces
who engaged in the relevant conduct in Bindisi, Mukjar and Deleig did so deliberately, were aware of the factual
circumstances establishing the victims’ protected status, as civilians taking no active part in the hostilities or hors
de combat.”

108 Judgment, para. 918: “The Chamber further notes that the circumstances establish that, at the time of the
attacks, Kodoom and Bindisi were inhabited by civilians, and that there were was no evidence of rebel or armed
presence in any of these villages at the relevant time. On the basis of these facts, the Chamber is satisfied that all
victims were civilians not taking direct part in the hostilities or hors de combat.”

199 Judgment, para. 924: “All persons brought to the execution sites were previously detained at either Mukjar or
Deleig Police Station. Accordingly, the Chamber finds that the second element of (attempted) murder as a war
crime, pursuant to Article 8(2)(c)(i) of the Statute, i.e. that the person or persons killed were either hors de combat,
or were civilians, medical personnel, or religious personnel taking no active part in the hostilities, is also met.”
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926,110 947 111 953 112 994113 and 995.''* In those findings, the Trial Chamber relies on
principles of International Humanitarian Law, including complex ones with respect to
distinction between combatants and protected persons. These findings, and those related to the
protection of civilians and persons hors de combat,'"> are all proof of the relevance of the
Appellant’s awareness of these International Humanitarian Law principles. No reasonable trier
of fact would have concluded that he was aware of the protected status of the victims, which
implied that the alleged acts were prohibited and could have resulted in prosecution, in the
absence of proof of, at least, his basic knowledge of International Humanitarian Law. The
Judgment thus erred in law and in fact in finding that the absence of the Appellant’s training in
International Humanitarian Law was irrelevant.

39.  As noted above, the Judgment enters no finding with respect to the “Allahu Akbar”
motto. Paragraph 58 of the Trial Judgment simply notes the Defence’s submissions on “Allahu
Akbar” without coming to any finding about it. Yet the use of this motto is relied upon in factual
findings relating to the commission of crimes, acts performed by the Janjaweed, and the
Appellant’s charged liability.!'® The Defence’s submissions were thus plainly relevant. The
Trial Chamber erred in law and in fact in failing to come to any any conclusions therefrom.
40. With respect to the “Amsah Aksah” motto, the Trial Judgment finds, at paragraphs 363-
366, that “the expression ‘Amsah Aksah’, in its common use and by a common and tacit
understanding shared by all on the battlefield (Janjaweed and GoS Forces members alike),
meant that fighters shall kill and destroy without any limits”."'" This finding comes at the
conclusion of a holistic consideration of the evidence. The Trial Chamber takes note in the
Judgment of the contradicting evidence of D-0016 on this specific aspect, but disregards it in

light of other evidence.''® The Defence takes no issue with this factual finding, other than that

110 Judgment, para. 926: “considering that all persons brought to the execution sites were previously detained at

either Mukjar or Deleig police stations, the Chamber is satisfied that the perpetrators were necessarily aware of
the factual circumstances establishing the victims’ protected status under IHL”.

! Judgment, para. 947: “the detainees were in the custody and control of the Janjaweed and GoS forces at the
relevant time and protected under IHL, either as civilians taking no active part in the hostilities or hors de combat”.
12 Judgment, para. 953: “Jenif and Sheikh Motor were both detained when they were struck by the Accused, and
therefore protected under IHL, either as civilians taking no active part in the hostilities or hors de combat. On the
basis of the above circumstances, the Chamber is satisfied that the Accused was aware of the factual circumstances
that established the status of the victims.”

113 Judgment, para. 994: “The Chamber is satisfied that the Accused, throughout the relevant period, and in the
context of the implementation of the Common Plans, intended that members of the Janjaweed and GoS Forces
should: i) kill civilians not taking an active part in the hostilities and/or persons hors de combat.”

114 Judgment, para. 995: “the Accused knew the factual circumstances that established the victims’ protected status
under IHL.”

115 Judgment, paras. 747, 760, 766, 769, 772, 775.

116 Judgment, paras. 361, 388, 397, 519, 549, 1004.

17 Judgment, para. 366, relying on DAR-D31-00000001; P-0131: T-122, p. 22 (Conf); P-0547: T-051, pp. 2-3
(Conf); T-052, p. 63 (Conf); P-0874: T-082, pp. 67, 70 (Conf); P-0878: T-078, pp. 34-35 (Conf); P-0905: T-085,
pp. 53, 77 (Conf); D-0016: T-132, pp. 88-89 (Conf).

18 Judgment, para. 365, footnote 884, referring to D-0016: T-132, p. 89 (Conf).
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the Judgment failed to draw factual consequences therefrom in its findings on accessibility, as
explained below.
41.  With respect to the legality of Ghanima in Sudanese law in 2003-2004, the Judgment

(133

first confirms that it finds its origins in Shariah law and means “‘taking the loot’, ‘stealing the
spoils’ and ‘bounties of war’ including ‘money, instruments, weapons, vehicles and so on,
whether military or civilian equipment’, from the camps and sites of the enemies ”’ and that “the
1986 People’s Armed Forces Act defined ‘enemy’ as ‘includ[ing] external enemies, outlaw
rebels and armed gangs in a state of readiness for combat operations ™.''"* But the Judgment
carries on by finding that “it is a crime for someone to take this property for himself or herself,
and that taking away properties from a locality that was attacked would amount to the crime
of hiraba or ‘stealing’'?® and that “the evidence in the present case does not demonstrate, nor
does any applicable provision of Sudanese law, that Minister Harun had legal authority to
make such a general declaration [that the property of the Fur were Ghanima]”.'?! But the Trial
Judgment ignores the most relevant evidence that the private appropriation of Ghanima only
became a crime as of 2007. It was not a crime in 2003-2004.'2? The Judgment thus erred in fact
by finding otherwise. It also ignores that the counterinsurgency operations were directed against
precisely those who had been declared rebels, that is, enemies, by the GoS, pursuant to the
National Security Plan of 18 December 2003 adopted by the National Security Council.!? It
further ignores the evidence that Harun was a State Minister of the GoS deputising for Minister
of Interior Hussein'?* who sat in the National Security Council which had issued the National
Security Plan.'?> No reasonable trier of fact would have concluded that a person with the
Appellant’s level of education and military background could have questioned the authority of
such a high-ranking representative of the GoS to transmit instructions on the conduct of the
counterinsurgency ordered by the National Security Council.

42.  Deference for Harun’s words and authority to order the commission of criminal actions
by the Janjaweed and by the Appellant is clearly acknowledged at paragraph 1005 of the Trial
Judgment: “The Chamber finds that, in the context of the armed conflict in Darfur, Minister
Harun’s use of the phrases ‘amsah aksah’ and ‘wipe out and sweep away’ along with rape,

killing and looting, and the fact that it was being uttered by a GoS minister, effectively

19 Judgment, para. 39, relying on DAR-OTP-00005984, translation DAR-OTP-00006136, article 52(b); D-0016:
T-131, pp. 65-67 (Conf).
120 Judgment, para. 40.

121 Judgment, para. 41.

122 Defence Final Brief, para. 257: DAR-D31-0003-0074, article 151; D-0016: T-131, pp. 65-66 (Conf).

123 Judgment, para. 279 and footnote 537, referring to DAR-OTP-0212-0100 (ARB), DAR-OTP-0215-4648
(ENG).

124 Judgment, para. 290, referring to ICC-02/04-01/20-343-AnxA, Agreed Facts 6-7.

125 Judgment, para. 279 and footnote 536, referring to ICC-02/04-01/20-594-AnxA, Agreed Fact 14.
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communicated to those present at the public meeting that ‘amsah aksah’ and ‘wipe out and
sweep away’ authorised inter alia rape, killing civilians and pillaging. The cohort that attended
this public meeting, i.e. the Accused and the members of the Janjaweed, also undertook the
Kodoom and Bindisi Operation. Therefore, when the Accused issued instructions to the
Janjaweed using the phrases ‘amsah aksah’ and ‘wipe out and sweep away’ prior to the
commencement of the attacks on the villages and townships, including Kodoom and Bindisi, he
and the Janjaweed were well aware of the meaning and significance of the phrases he used to
instruct. This finding that the crimes were sanctioned by the State and thus the Janjaweed
understood the Accused’s instruction as a license to commit them, is supported by the fact that,
during the attack on Bindisi, after raping, beating and mistreating P-0011, a member of the
Janjaweed declared ‘we don’t want these people to stay alive’, and thanked President Al-Bashir
for giving them this ‘opportunity ”.'*® The Defence argued nothing more and nothing less that
that, when it submitted that a person in the Appellant’s position could not reasonably have
questioned Harun’s authority to order the commission of crimes and that this was perceived, as
a minimum, as a licence, but also, for persons with a military background such as the Appellant
an order to be obeyed under penalty of death (See Ground of Appeal 4 above).

43.  The Appellant’s military background and knowledge that orders had to be obeyed in
operations under penalty of summary execution strongly played in favour of persuading a
reasonable person with the Appellant’s background and position that Harun’s orders gave no
latitude but to commit the acts called for. P-0883 had testified that, unlike International
Humanitarian Law principles, the obligation to obey orders, even when perceived as unlawful,
or face the death penalty while on operations formed part of basic military training provided to
SAF soldiers.'?” The Trial Chamber found P-0883 credible and reliable.'*® His evidence was
corroborated by P-0954.'%° The Appellant spent a significant amount of his life in the SAF,
from which he retired in the early- to mid-1990s. As such, he must have been aware of the duty
to obey orders and of the consequences of disobedience when on operations.

44, Based on the Trial Chamber’s finding at paragraph 1005 on the military background of
the Appellant and on his absence of training in International Humanitarian Law, no reasonable
trier of fact could have concluded that a person in his position, had s/he attended Harun’s speech
— which is challenged - would have understood that the acts ordered by Harun were in fact
prohibited, and that committing these could expose one to prosecution. To the contrary, a person

with the Appellant’s background could only have believed that he was under an obligation to

126 Judgment, para. 1005.

127 Defence Final Brief, para. 259; P-0883: T-073, pp. 15-16, 19 (Conf).
128 Annex B, para. 301.
129 P.0954: DAR-OTP-0221-0571-R01, para. 43.
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obey such orders and to commit the acts of killing, raping and pillaging. The Defence position
is and remains that the Appellant did not hear Harun’s speech, was not present, was not a
Janjaweed and did not participate in the attacks (see Grounds of Appeal 64-68 below). But
even assuming that he attended Harun’s speech, the accessibility test was not satisfied. The
Trial Chamber erred in fact and in law in the Judgment in finding otherwise.

45.  The foreseeability and accessibility prongs of the legality test were cumulative. Both
had to be satisfied for the test to be satisfied. These errors of fact and of law in applying the
second, subjective prong of the legality test led to the erroneous conclusion that the test was
met, that the requirements of the principle Nullum Crimen Sine Lege under Article 22 of the
Statute were satisfied and that the Court could exercise its jurisdiction on the case. This
conclusion was wrong. As with the first prong, (see Ground of Appeal 1 above), the second,
subjective prong of the test was not met. The requirements of the principle Nullum Crimen Sine
Lege were not satisfied. This would have irresistibly led a reasonable Trial Chamber to conclude
that it could not exercise its jurisdiction, and to acquit the Appellant of all charges. These errors
of fact and law thus impacted the entirety of the Judgment. Its reversing must lead to the
quashing of the entire Trial Judgment and the acquittal of the Appellant.

(B)  Fair Trial Issues

Grounds 6 and 7 — Error of Law and/or Fairness and/or Reliability Issue: The Court’s
investigations in Sudan and other non-States Parties were in breach of Article 4(2) of the

Statute

46.  The subject matter for Ground 6 is item (i) in the list of unresolved issues provided in
Annex I to the Defence Final Brief!* and is referred to at paragraph 65 of the Judgment. It is
also addressed at paragraphs 68 to 71 of the Judgment. The subject matter for ground 7 is item
(vii) in the same list. These form part of the issues that were litigated during the pre-trial and

trial proceedings, but on which leave to appeal was denied.!®® As announced in the Defence

Final Brief,'?? these are joined to the present Appeal for a determination by the Appeals

Chamber of their impact on the fairness and/or reliability of the trial proceedings.

130 Annex I to the Defence Final Brief, items (i) and (vii).

BL1CC-02/05-01/20-231-Conf (ICC-02/05-01/20-231-Red) (application); ICC-02/05-01/20-402 (application
denied) ; ICC-02/05-01/20-433, paras. 17-18 (leave to appeal denied); ICC-02/05-01/20-349-Conf-Exp (ICC-
02/05-01/20-349-Red) (application); ICC-02/05-01/20-402 (application denied) ; ICC-02/05-01/20-433, paras. 17-
18 (leave to appeal denied); ICC-02/05-01/20-532-Conf (ICC-02/05-01/20-532-Red) (application); ICC-02/05-
01/20-561-Conf (ICC-02/05-01/20-561-Red) (application denied) ; T-020: p. 83, line 25 to p. 86, line 25 (leave to
appeal denied); ICC-02/05-01/20-623-Conf (ICC-02/05-01/20-623-Red) (application for reconsideration); ICC-
02/05-01/20-650-Conf (ICC-02/05-01/20-650-Red) (reconsideration denied); ICC-02/05-01/20-568-Conf (ICC-
02/05-01/20-568-Red) (application); 1CC-02/05-01/20-588-Conf (ICC-02/05-01/20-588-Red) (application
denied); ICC-02/05-01/20-605 (leave to appeal denied). ICC-02/05-01/20-465 (application for leave to appeal the
confirmation decision); ICC-02/05-01/20-517 (leave to appeal denied).

132 Defence Final Brief, para. 6.
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47. The United Nations Security Council (“UNSC”) referred the Situation in Darfur, Sudan
to the Court on 31 March 2005.'3 Sudan is not a State Party. The Office of the Prosecutor
started its missions, investigations and collection of evidence on Sudanese territory soon after
the passing of Resolution 1593'3* and continued these until now, with some interruptions.'
On 10 May 2021, Sudan signed an “Agreement on Cooperation between the International
Criminal Court and Sudan (“May 2021 Agreement”).!* On behalf of the Court, the May 2021
Agreement was signed [REDACTED].!*” The May 2021 Agreement is still in force and was
not replaced.

48. At paragraphs 69 to 71 of the Judgment, the Trial Chamber found that the May 2021
Agreement “was a ‘special agreement’ within the meaning of Article 4(2) of the Statute”.!3®
This finding is a reiteration of the Trial Chamber’s earlier rulings on the matter during trial
proceedings, identified in footnotes 128, 131 and 132 of the Judgment. In these earlier rulings,
the Pre-Trial Chamber and/or Trial Chamber had found: (i) that a special agreement under
Article 4(2) was not a pre-condition for the Court to operate on the territory of a non-State Party
that has been referred by the UNSC, “provided that these activities take place following prior
consultation and notification”;'*° (ii) that Article 24 of the Juba Peace Agreement'*’ provides
that the Parties to that Agreement “shall not interfere with the investigations and trials
conducted by the ICC and shall ensure the protection and safety of all prosecutors, victims, and
witnesses”;'*! (iii) that the operational effectiveness of the cooperation regime within the
relevant legal framework is a matter within the purview of the Registry, which confirmed that
arrangements were in place;'*? (iv) that the statutory framework, particularly Article 87(5)(a)
of the Statute, allows the Court to enter into ad hoc arrangements or agreements with non-State
Parties and therefore to act in the territory of non-State Parties on the basis of such
arrangements;'** (v) that the May 2021 agreement was a special agreement under Article 4(2)
of the Statute;'** (vi) that the Defence provided no reason why a specific reference to Article

4(2) in the text of the May 2021 agreement was necessary for it to constitute a special agreement

133 UNSC, Resolution S/Res/1593.

134 DAR-OTP-00005798

135 Annex II to the Defence Final Brief.

136 1CC-02/05-01/20-48 1 -Conf-AnxA.

137 [REDACTED].

138 Judgment, para. 70.

139 ICC-02/05-01/20-402, para. 38.

140 Juba Agreement for Peace in Sudan between the Transitional Government of Sudan and the Parties to Peace
Process, p. 31. This document is not in evidence.

141 1CC-02/05-01/20-402, para. 40.

142 1CC-02/05-01/20-588-Conf (ICC-02/05-01/20-588-Red), para. 13.

183 1CC-02/05-01/20-588-Conf (ICC-02/05-01/20-588-Red), para. 13.

144 1CC-02/05-01/20-561-Conf (ICC-02/05-01/20-561-Red), para. 23; ICC-02/05-01/20-650-Conf (ICC-02/05-
01/20-650-Red), para. 23.

No. ICC-02/05/01/20 22/174 4 February 2026



https://www.legal-tools.org/doc/4b208f/pdf
https://jem.icc.int/Ringtail/118/Home/DocumentLink?caseName=ICC_0205_0120&documentId=DAR-OTP-00005798
https://www.legal-tools.org/doc/acgyei4q/pdf
https://jwp.icc.int/lw/?objectId=0902ebd1801f8176#application/lw_pg_link_redirect
https://www.legal-tools.org/doc/kybdn47z/
https://www.legal-tools.org/doc/22gbys/pdf
https://constitutionnet.org/sites/default/files/2021-03/Juba%20Agreement%20for%20Peace%20in%20Sudan%20-%20Official%20ENGLISH.PDF
https://constitutionnet.org/sites/default/files/2021-03/Juba%20Agreement%20for%20Peace%20in%20Sudan%20-%20Official%20ENGLISH.PDF
https://www.legal-tools.org/doc/22gbys/pdf
https://jwp.icc.int/lw/?objectId=0902ebd1801f8991&selectionDefinition=4-0-0#application/lw_pg_link_redirect
https://www.legal-tools.org/doc/dmccw5/pdf
https://jwp.icc.int/lw/?objectId=0902ebd1801f8991&selectionDefinition=4-0-0#application/lw_pg_link_redirect
https://www.legal-tools.org/doc/dmccw5/pdf
https://jwp.icc.int/lw/#stl_filing/contents%2Fstl_filing%2F0902ebd1801f8793/lw_tpg_filing_edit
https://www.legal-tools.org/doc/e3v6t8/pdf
https://jwp.icc.int/lw/?objectId=0902ebd1801f8d9b&selectionDefinition=10-0-0#application/lw_pg_link_redirect
https://www.legal-tools.org/doc/siu2ds/pdf
https://www.legal-tools.org/doc/siu2ds/pdf

|CC-02/05-01/20-1303-Red 04-02-2026 28/179 A

under that provision;'* (vii) that the May 2021 Agreement could constitute a valid special
agreement without being public and registered with the UN Secretariat pursuant to Article
102(1) of the UN Charter;'*® (viii) that the Defence’s concerns regarding the security of the
witnesses or victims were purely speculative!*’ and/or not demonstrated by sufficient
evidence;'*® and (ix) that the collection of evidence in the absence of an Article 4(2) agreement
had no impact on its reliability or probative value and did not operate unfairly against the
Appellant.'* The Defence will address reasons (i) to (ix) in turn.

49. At the outset, the Trial Chamber erred in law in finding that the entry into force of the
May 2021 Agreement resolved the problem of the absence of a special agreement. The May
2021 Agreement was signed on 10 May 2021."%° Between 31 March 2005, when the Situation
in Darfur, Sudan, was referred to the Court by the UNSC, and 10 May 2021, no agreement
existed between the Court and Sudan. Yet, the Prosecution was present in Sudan, investigated,
and collected evidence on its territory. Even assuming that the May 2021 Agreement fulfilled
the requirements of a special agreement under Article 4(2) of the Statute, which is challenged,
the Defence’s submissions with respect to the absence of a special agreement would remain
valid for the period running from 31 March 2005 until 10 May 2021 and impact the
admissibility and reliability of the entirety of the evidence collected in Sudan over that
period.!*! With respect to another non-State Party with which the Court had not entered into a
special agreement, the Prosecution conceded the legal impossibility of conducting investigative
acts on its territory.'>* The Trial Chamber thus erred in law when it refused to consider the
impact of the lack of a special agreement from 31 March 2005 until 10 May 2021. The same
error of law was made with respect to investigative acts completed and evidence collected on
the territory of another State before it became a State Party in the absence of a special
agreement. 153

50.  On 14 February 2021, the Office of the Prosecutor signed a Memorandum of

Understanding,'>* but this document was never disclosed to the Defence, is not in evidence,

B1CC-02/05-01/20-561-Conf (ICC-02/05-01/20-561-Red), para. 22. This finding is reiterated at para. 71 of the
Judgment.

146 1CC-02/05-01/20-561-Conf (ICC-02/05-01/20-561-Red), paras. 24-27.

147 1CC-02/05-01/20-402, para. 39.

148 1CC-02/05-01/20-650-Conf (ICC-02/05-01/20-650-Red), para. 23.

149 1CC-02/05-01/20-588-Conf (ICC-02/05-01/20-588-Red), para. 16.

130 I[CC-02/05-01/20-481-Conf-AnxA.

131 1CC-02/05-01/20-231-Conf (1ICC-02/05-01/20-231-Red), para. 14; ICC-02/05-01/20-349-Conf-Exp (ICC-
02/05-01/20-349-Red), paras. 32, 40-41; ICC-02/05-01/20-623-Conf (ICC-02/05-01/20-623-Red), para. 17.

152 ICC-02/05-01/20-563-Conf-Red (ICC-02/05-01/20-563-Red2), para. 44(a).

153 ICC-02/05-01/20-568-Conf (ICC-02/05-01/20-568-Red), paras. 5-11; 1CC-02/05-01/20-623-Conf (ICC-02/05-
01/20-623-Red), para. 17.

154 ICC-02/05-01/20-298-Conf-Exp-AnxA (not disclosed to the Defence).
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and is evidently not an agreement with the Court.'>> The Prosecutor admitted that the signing
of this Memorandum “allowed the Prosecution to access the territory of Sudan to conduct
investigative activities for the first time in 14 years”,'>® thus accepting that the absence of a
special agreement had been amounted to a legal bar to its investigations in Sudan. Should this
Memorandum be considered a ‘special agreement’ under Article 4(2) of the Statute, which is
challenged, this would still leave the issue unresolved for the period running from 31 March
2005 until 14 February 2021. It would also raise an inequality issue vis-a-vis the Defence: as
submitted by the Prosecution, this Memorandum allowed it to enter Sudanese territory, conduct
investigations and “obtain documentary evidence directly from the GoS”.!>" The Defence never
had such a facility. The Memorandum did not apply to the Defence. The GoS never disclosed
any document in response to the Defence’s numerous requests for judicial assistance (See
Grounds of Appeal 9 and 11 below). Over the same period, the Registry, in charge of
providing support and assistance to the Defence, submitted [REDACTED]'*® (see Ground of
Appeal 16 below). The procedural advantage obtained by the Prosecution as a result of the
Memorandum amounts to a breach of equality of arms and fairness, which necessarily impacts
on the entirety of the proceedings.

51. With respect to legal findings (i) to (iv) above, there was a need for concluding a special
agreement under Article 4(2) of the Statute prior to conducting activities and investigations, in
order to collect and preserve the integrity of evidence, including the security of witnesses, on
Sudanese territory. The Prosecution accepted this with respect to Sudan and other non-States
Parties.'*® The Registry said nothing to the contrary in its submission, quoted above.'®® Article
4(2) requires the entering into of a special agreement for the Court to exercise its functions and
powers on the territory of a non-State Party, without making any exception in case of Article
13(b) referral. This is particularly because the general obligation to cooperate provided at
paragraph 2 of Resolution 1593'®! was not sufficient to provide a comprehensive and
appropriate legal framework for the activities of the Court in Sudan, defining its conditions,
deployment, stay and protection on its territory, and guaranteeing its privileges and immunities,
in particular those of its staff, witnesses, victims and evidence.!®> Most pre-eminent legal

commentators are unanimous on the requirement of a special agreement for the Court to

155 1CC-02/05-01/20-231-Conf (ICC-02/05-01/20-231-Red), para. 34; 1CC-02/05-01/20-349-Conf-Exp (ICC-
02/05-01/20-349-Red), para. 40.

156 1CC-02/05-01/20-563-Conf-Red (ICC-02/05-01/20-563-Red2), para. 38.

157 1CC-02/05-01/20-563-Conf-Red (ICC-02/05-01/20-563-Red2), para. 38.

158 [REDACTED].

139 1CC-02/05-01/20-563-Conf-Red (ICC-02/05-01/20-563-Red2), paras. 38, 44(a).

160 [CC-02/05-01/20-185-Conf-Exp-Red, para. 30.

161 UNSC, Resolution S/Res/1593, para. 2.

162 TCC-02/05-01/20-231-Conf (ICC-02/05-01/20-231-Red), para. 20; ICC-02/05-01/20-349-Conf-Exp (ICC-
02/05-01/20-349-Red), paras. 11-23, 35.
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exercise its functions and powers on the territory of a non-State Party, even when referred by
the Security Council: “Nothing in the Security Council resolution triggering the situation can
be interpreted as an authorization for the Court to operate on the territory of Sudan without
the State’s consent.”’'® Beyond the specific wording of Article 4(2) of the Statute, this
requirement stems from the international customary principle Pacta Tertiis Nec Nocent Nec

1,'%4 applicable before the Court pursuant to Article 21(2) of the Statute. The generic

Prosun
obligation of Sudan to cooperate with the Court under paragraph 2 of Resolution 1593 cannot
impose an obligation to let the Court exercise its functions and powers on its territory outside a
special agreement required under Article 4(2) of its Statute. “Prior consultation and
notification” do not render unnecessary a proper, full-fledged special agreement under Article
4(2) of the Statute. In the other situation referred to the Court by a Security Council Resolution,
Resolution 1970, with the same generic obligation to cooperate with the Court,'% the Court was
condemned by the International Labour Organization Administrative Tribunal (“ILOAT”) for
having deployed its staff members to Libyan territory without a special agreement guaranteeing,
inter alia, privileges and immunities. “Prior consultation and notification” came in addition to
this framework agreement, not instead of it.!°® Pre-Trial Chamber II thus erred in law in making
its legal finding (i).'¢’

52. Pre-Trial Chamber II further erred in law in its finding (ii) by referring to the Juba Peace
Agreement,'%® which was not a binding agreement between Sudan and the Court and, as such,
could not replace a special agreement under Article 4(2) of the Statute. In any event, this
document was not even submitted into evidence and is not in the record of the case.

53.  The Trial Chamber also erred in law when it failed to consider the Defence’s arguments
as to the need for a special agreement on its merits on the ground that the matter was within the

purview of the Registry, which had confirmed that arrangements were in place.'®® The first limb

of this finding was erroneous: under regulation 107(1) of the RoC, all agreements with any

163'W. A. Schabas, The International Criminal Court: a Commentary of the Rome Statute, Oxford University Press,
(2010), pp. 97-98. See also W. Riickert, « Article 4 », in O. Triffterer (Ed.), Commentary on the Rome Statute of
the International Criminal Court — Observers’ Notes, Article by Article, Beck-Hart-Nomos, 2™ ed., (2008), pp.
125-126; G. Cahin, “Article 4”, in J. Fernandez, X. Pacreau, M. Ubéda-Saillard (Ed.), Statut de Rome de la Cour
pénale internationale — Commentaire article par article, Pedone, 2¢™ éd., 2019, pp. 506, 512, quoted in ICC-
02/05-01/20-231-Conf (ICC-02/05-01/20-231-Red), para. 14.

164 1CJ, North Sea Continental Shelf Case, paras. 28-30, relied upon in ICC-02/05-01/20-231-Conf (ICC-02/05-
01/20-231-Red), para. 15.

165 UNSC, Resolution S/Res/1970, para. 5.

166 TLOAT, Judgment No. 4003, p. 2: “In particular, it found that there should have been a formal diplomatic
agreement between the ICC and the Libyan authorities concerning the privileges and immunities of the ICC
officials. Moreover, the activities that the officials intended to pursue during their mission had not been clearly
defined in advance by means of an exchange of Notes Verbales.” Relied upon in ICC-02/05-01/20-231-Conf (ICC-
02/05-01/20-231-Red), para. 33; ICC-02/05-01/20-349-Conf-Exp (ICC-02/05-01/20-349-Red), para. 38.

167 ICC-02/05-01/20-402, para. 38.

168 |CC-02/05-01/20-402, para. 40.

169 ICC-02/05-01/20-588-Conf (ICC-02/05-01/20-588-Red), para. 13.
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State not party to the Statute setting out a general framework for cooperation shall be negotiated
under the authority of the Presidency, not the Registry. In any case, even if these matters were
within its purview, it was not up to the Registry, as the neutral organ in charge of servicing the
Court, to take a position refuting the Defence’s submissions on the appropriateness of the
cooperation framework with Sudan. The Appeals Chamber made findings in relation to the
neutrality of the Registry,!”® which is a requirement of fairness and equity of the proceedings.
The input of the Registry on this matter should have been simply to provide a neutral description
of the existing legal framework of cooperation with Sudan, if any, without making any comment
as to its appropriateness. But the Registry’s input did not relieve the Trial Chamber of its duty
to reach its own determination on the merits of the Defence submissions and ensure the fairness
of the proceedings pursuant to Article 64(2) of the Statute. The Trial Chamber further failed to
consider that before the signing of the May 2021 Agreement, [REDACTED].!”! By its finding
(ii1), the Trial Chamber thus erred in law and compromised the fairness of the trial proceedings.
54.  The Trial Chamber’s reliance on Article 87(5)(b) of the Statute actually supports the
Defence submissions on Article 4(2). Ad hoc arrangements or agreements between non-State
Parties and the Court under Article 87(5)(b) are nothing less than special agreements under
Article 4(2). The Trial Chamber erred in law in drawing a distinction between the two in finding
(iv).!

55. What is really of relevance with respect to the May 2021 Agreement was that it did not
fulfil the characteristics of a special agreement under Article 4(2) of the Statute. The reasons
for this are many and relate to both the internal and external legality of the May 2021
Agreement. On the internal side, the May 2021 Agreement is not a general framework
agreement governing all the activities of the Court in Sudan, but its activities in the context of
the Appellant’s case only;!” and it is signed [REDACTED],!”* who is not the competent
authority to sign agreements with non-States Parties setting out a general framework for
cooperation pursuant to regulation 107(1) of the RoC. The fact that the May 2021 Agreement
failed to mention Article 4(2) of the Statute was thus not the only ground for the Defence’s
submission that it fell short of constituting a special agreement under that provision.!”> The

Trial Chamber erred in law when it focused its finding (vi) on this aspect.!’® On the external

170 Katanga, 1CC-01/04-01/07-776 OA7, para. 94.

171 [REDACTED].

172 1CC-02/05-01/20-588-Conf (ICC-02/05-01/20-588-Red), para. 13.

13 [REDACTED].

174 [REDACTED].

175 1CC-02/05-01/20-532-Conf (ICC-02/05-01/20-532-Red), para. 11(iv); ICC-02/05-01/20-568-Conf (ICC-
02/05-01/20-568-Red), para. 8.

176 [CC-02/05-01/20-561-Conf (ICC-02/05-01/20-561-Red), para. 22. This finding is reiterated at para. 71 of the
Judgment.

No. ICC-02/05/01/20 26/174 4 February 2026



https://www.legal-tools.org/doc/7c6b2d/pdf
https://jwp.icc.int/lw/?objectId=0902ebd1801f8991&selectionDefinition=1-0-0#application/lw_pg_link_redirect
https://www.legal-tools.org/doc/dmccw5/pdf
https://jwp.icc.int/lw/#stl_filing/contents%2Fstl_filing%2F0902ebd1801f8546/lw_tpg_filing_edit
https://www.legal-tools.org/doc/4cbr12/pdf
https://jwp.icc.int/lw/?objectId=0902ebd1801f8822&selectionDefinition=1-0-0#application/lw_pg_link_redirect
https://www.legal-tools.org/doc/9ep2ac/pdf
https://www.legal-tools.org/doc/9ep2ac/pdf
https://jwp.icc.int/lw/?objectId=0902ebd1801f8793&selectionDefinition=16-2584-0#application/lw_pg_link_redirect
https://www.legal-tools.org/doc/e3v6t8/pdf

|CC-02/05-01/20-1303-Red 04-02-2026 32/179 A

side, the May 2021 Agreement is not public and was not registered with the United Nations
Secretariat pursuant to Article 102(1) of the UN Charter.!”” The Trial Chamber’s reliance on
Article 14 of the Relationship Agreement between the United Nations and the Court and other,
non-public, agreements on witness protection was misplaced. Indeed, whilst this provision
allows for consultations, when appropriate, on the registration of agreements between the Court
and States, it does not reverse the general obligation to register agreements under Article 102(1)
of the UN Charter binding on Sudan as a State Party to the United Nations and on the Court
pursuant to Articles 2(2) and 2(3) of the Relationship Agreement. In the case of witness
protection agreements, there is a proper legal basis for keeping these confidential pursuant to
[REDACTED].!”® But in the present case, there was neither a legal basis to keep the May 2021
Agreement confidential and not register it with the United Nations Secretariat, nor was it even
alleged that a consultation under Article 14 of the Relationship Agreement had taken place with
respect to such a registration.!” The Trial Chamber thus erred in law in its finding (vii) when
it relied on Article 14 of the Relationship Agreement as a justification for the non-registration
of the May 2021 Agreement with the United Nations Secretariat.'® As a result of these errors
of law, finding (v) that the May 2021 Agreement was a special agreement under Article 4(2)'8!
amounted to a further error.

56. Findings (viii) and (ix) are related to the impact of the abovementioned errors of law (i)
to (vii) on the reliability of the Trial Judgment. In substance, the Trial Chamber dismissed the
Defence’s submissions on the ground that the Defence had failed to demonstrate that the
absence of a proper Article 4(2) special agreement had an impact on the admissibility of the
evidence collected in Sudan and/or in any other non-State Party not bound by a special
agreement with the Court: “the blanket exclusion of such evidence, as sought by the Defence,
would be disproportionate vis-a-vis the Chamber’s obligation to determine the truth”.'%?

57.  As mentioned above, the findings that no special agreement under Article 4(2) was
necessary and that the May 2021 Agreement was an Article 4(2) special agreement both resulted
from an error of law. The signing of a special agreement was a mandatory requirement for the
exercise of all functions and powers of the Court on the territory of Sudan, including its
investigations, collection and preservation of evidence. In the absence of such an agreement,

these operations were conducted in violation of Article 4(2) of the Statute. The evidence

177 1CC-02/05-01/20-561-Conf (ICC-02/05-01/20-561-Red), paras. 24-27.

178 [IREDACTED].

179 1CC-02/05-01/20-568-Conf (ICC-02/05-01/20-568-Red), para. 10.

180 ICC-02/05-01/20-561-Conf (ICC-02/05-01/20-561-Red), paras. 24-27.

181 1CC-02/05-01/20-561-Conf (ICC-02/05-01/20-561-Red), para. 23; ICC-02/05-01/20-650-Conf (ICC-02/05-
01/20-650-Red), para. 23.

182 ICC-02/05-01/20-588-Conf (ICC-02/05-01/20-588-Red), para. 16.
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collected in Sudan and in other non-States Parties was thus collected in violation of the Statute
between 31 March 2005 and, as a minimum, 10 May 2021, when there was no agreement at all,
and until the end of the trial, if the Defence’s submission that the May 2021 Agreement is not
a valid special agreement under Article 4(2) of the Statute is accepted.

58. Pursuant to Article 69(7) of the Statute, evidence obtained in violation of the Statute is
not be admissible if the violation casts substantial doubt on the reliability of the evidence or if
the admission of that evidence would be antithetical to and would seriously damage the integrity
of the proceedings. In Ongwen, the Appeals Chamber clarified that “this comsideration is
‘mandatory in nature’, in that a trial chamber is required to ensure that an item of evidence
affected by an exclusionary rule is ruled inadmissible”.'®3 With respect to the second alternative
prong as to whether admission of the evidence would seriously damage the integrity of the
proceedings, Trial Chamber X found in A/ Hassan that when “the testimony in question was
gathered by the ICC Prosecution, the Chamber recalls that the relevant question for the
assessment under Article 69(7) is whether the ICC Prosecution obtained the evidence in
question by means of a violation of the Statute or internationally recognised human rights. The
central issues in this analysis are what measures, if any, the ICC Prosecution put in place to
ensure that any possible violations arising from the surrounding context and circumstances did
not impact on, or facilitate, their evidence gathering process. This includes examining what
steps, if any, were taken to ensure that the evidence gathering process afforded the necessary
rights and protections to the person interviewed and safeguarded the product of the interview,
pursuant to the applicable law under the Statute”.'* In the present case, what is at stake is
evidence, testimonial and documentary, collected by the Prosecution in Sudan and in other non-
States Parties in the absence of Article 4(2) special agreement. The criteria set out in A/ Hassan
thus apply. The central issue is not whether the Defence has proof that the absence of a special
agreement impacted on the reliability of the evidence, but what measures, if any, were taken by
the Prosecution to remedy the absence of a special agreement in order to comply with the
Statute. Based on the evidence on record, the answer is nothing until 14 February 2021, with
the signature of the Memorandum of Understanding.185 But, as mentioned above, this
confidential Memorandum is not in evidence and was never disclosed to the Defence. Even
without access to it, the Defence is still able to submit that it does not fulfil the criteria of Article
4(2) of the Statute because it does not extend to the Court, it is not public and it is not registered

with the United Nations Secretariat. The Memorandum was in any case superseded by the May

183 Ongwen, 1CC-02/04-01/15-2022-Red A, para. 500.
184 Al Hassan, 1CC-01/12-01/18-2114, para. 17; See also Al Hassan, ICC-01/12-01/18-1475, para. 45.
185 ICC-02/05-01/20-298-Conf-Exp-AnxA (not disclosed to the Defence).
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2021 Agreement,'®® which is not a special agreement under Article 4(2) of the Statute. The
inaction of the Office of the Prosecutor in securing the signature of a special agreement creating
the basis for its operations and investigations in Sudan, especially in the early days following
the passing of Resolution 1593,'87 fulfils the criterion of inadmissibility under Article 69(7) of
the Statute as set out in A/ Hassan. The Trial Chamber thus erred in law in finding otherwise.

59.  The entirety of the evidence collected in Sudan was collected in violation of Article 4(2)
of the Statute and this violation cast substantial doubt on its reliability and/or made its admission
antithetical to and seriously damaged the integrity of the proceedings under Article 69(7)(a)
and/or (b) of the Statute. To substantiate the impact of the violation of Article 4(2) on the
reliability of the evidence, the Defence had relied on a number of instances of interference with
the evidence and the security of witnesses by the Sudanese authorities, including on incidents
reported by the Prosecution'®® [REDACTED].!® The Trial Chamber thus erred in law and in
fact when it held in its finding (viii) that the Defence submissions were speculative and not
supported by evidence.!”® They were not speculative. In a number of cases, the Defence’s
concerns had materialised. The Defence also relied on the impossibility of the VWU to deploy
and protect victims and witnesses on the territory of Sudan (See Ground of Appeal 12
below).!”! But the burden was not on the Defence to prove that each and every piece of evidence
and witness statement collected on Sudanese territory had been tampered with or was otherwise
impacted. Such evidence would have been impossible to adduce. Evidence that this risk had
materialised in a concerning number of cases should have been found to be sufficient to
conclude that the reliability of the entirety of the evidence collected in Sudan was impacted and
that reliance on evidence collected in such circumstances would seriously damage the integrity
of the proceedings.!®? The Trial Chamber thus erred in law in its finding (ix) when it found that
the collection of evidence in the absence of Article 4(2) agreement had no impact on its
reliability or probative value and did not operate unfairly against the Appellant.'®® This error

impacted on the legal soundness of the entire Judgment. The impact on the reliability of the

186 [CC-02/05-01/20-481-Conf-AnxA: May 2021 Agreement, art. 1(4).

137 DAR-OTP-00005798

188 1CC-02/05-01/20-209-Conf (ICC-02/05-01/20-209-Red), paras. 14-16 ; ICC-02/05-01/20-218-Conf (ICC-
02/05-01/20-218-Red), para. 18; ICC-02/05-01/20-231-Conf (ICC-02/05-01/20-231-Red), paras. 5-6, 21-25; T-
017, p. 9 (Conf); ICC-02/05-01/20-532-Conf (ICC-02/05-01/20-532-Red), para. 6; ICC-02/05-01/20-609-Conf-
AnxA-Red : See in particular witnesses P-0874 (no. 4), P-0987 (no. 10), P-0994 (no. 12), P-0119 (no. 20), P-0877
(no. 23), P-0892 (no. 25) and P-0990 (no. 34); ICC-02/05-01/20-622-Conf-AnxA: DAR-OTP-0220-2371; ICC-
02/05-01/20-622-Conf-AnxB : DAR-OTP-0220-2374; ICC-02/05-01/20-622-Conf-AnxC: DAR-OTP-0220-
2376; ICC-02/05-01/20-623-Conf (ICC-02/05-01/20-623-Red), paras. 5-9, 13, 18; DAR-OTP-00004296; ICC-
02/05-01/20-941-Conf-Exp-Anx31; ICC-02/05-01/20-977-Conf-Exp-Anx8.

18 [REDACTED].

190 [CC-02/05-01/20-402, para. 39.

1 1CC-02/05-01/20-231-Conf (ICC-02/05-01/20-231-Red), para. 18.

192 ICC-02/05-01/20-349-Conf-Exp (ICC-02/05-01/20-349-Red), paras. 30, 34-35, 37, 39.

193 ICC-02/05-01/20-588-Conf (ICC-02/05-01/20-588-Red), para. 16.
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evidence as a whole, collected in Sudan and elsewhere, was further aggravated by the
Prosecution’s failure to comply with the Court’s confidentiality policies (See Ground of
Appeal 19 below). Had evidence collected in Sudan been found inadmissible, as it should have
been, there would have been no case against the Appellant, who would have been acquitted on

all charges.

Ground 8 — Error of Law and/or Fairness Error: Disclosure of identity of Defence

witnesses to [REDACTED]

60.  The subject matter for Ground 8 is item (xiv) in the list of unresolved issues provided

in Annex I to the Defence Final Brief!**

and referred to at paragraph 65 of the Trial Judgment
as ““on record’ for the Appeals Chamber’s consideration later on appeal.”!*> It forms part of
issues that were litigated during the pre-trial and trial proceedings, but for which leave to appeal
was denied.'”® As announced in the Defence Final Brief,!”” these are joined to the present
Appeal for a determination of their impact on the fairness and/or reliability of the trial
proceedings by the Appeals Chamber.

61. In its Decision ICC-02/05-01/20-1013 (“Non-Disclosure Decision”), the Trial Chamber
found that the requested order not to disclose the identity of Defence witnesses was neither
necessary nor appropriate.'”®

62. The Defence relied on Article 68(1) of the Rome Statute, and Rules 81(4), 87(1) and
87(3)(b) of the RPE in its request for the Non-Disclosure Order.!”® The Defence also relied on
paragraph 11 of the Protocol on Handling Confidential Information During Investigations and
Contact Between a Party or Participant and Witnesses of the Opposing Party or of a Participant
(“Protocol”). The witnesses identified by the Defence resided in Sudan and were of Sudanese
nationality. It was submitted that they and their families were objectively at risk in the event
[REDACTED] were to learn that they would testify before the ICC.?°° [REDACTED].?"! The
Defence submitted that the requested Non-Disclosure Order was necessary, appropriate and

proportionate in light of the following factors: (i) Sudan’s status as a non-State Party to the

Rome Statute;?°* (ii) Sudan’s communication to the UN Secretary General asserting that it

194 Annex I to the Defence Final Brief, item (xiv).

195 Judgment, para. 65

196 1CC-02/05-01/20-1007-Conf (ICC-02/05-01/20-1007-Red) (application); ICC-02/05-01/20-1013-Conf (ICC-
02/05-01/20-1013-Red) (application denied); ICC-02/05-01/20-1024-Conf (no public redacted version) (leave to
appeal denied).

197 Defence Final Brief, para. 6.

198 1CC-02/05-01/20-1013-Conf (ICC-02/05-01/20-1013-Red), paras. 16 and 18.

199 ICC-02/05-01/20-1007-Conf (ICC-02/05-01/20-1007-Red), para. 1.

200 ICC-02/05-01/20-1007-Conf (ICC-02/05-01/20-1007-Red), para. 2.

201 1CC-02/05-01/20-1007-Conf (ICC-02/05-01/20-1007-Red), para. 2.

202 1CC-02/05-01/20-1007-Conf (ICC-02/05-01/20-1007-Red), para. 9.
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considered that it had no legal obligations flowing from its signature (but non-ratification) of
the Rome Statute;?** (iii) the non-conformity of the Cooperation Agreement between the Court
and Sudan signed on 10 May 2021 with Article 4(2) of the Rome Statute;?** (iv)
[REDACTED];** (v) the continuing criminalisation in Sudan of any cooperation with the
Court;?% (vi) [REDACTED];2"7 and (vii) the descent of Sudan into a bloody civil war since 15
April 2023 (and which continues to this day) which made any access to Sudan, and particularly
to Darfur, by the Court impossible (collectively, “Seven Factors”).2%® The Defence highlighted
that the Prosecution: (i) itself acknowledged that there would be a risk to Prosecution witnesses
should their testimonies ever become known [REDACTED],?” and that this formed the basis
for the need for (unopposed) protective measures for its witnesses;>'® and (ii) had, in inter partes
communications, indicated that it “[REDACTED].”?!!

63. Article 68(1) of the Rome Statute requires that witnesses be protected. Rule 81(4) of the
RPE requires the competent Chamber to take appropriate measures to ensure the confidentiality
of information and protect the safety of witnesses and victims and members of their families.
Rule 87(3)(b) of the RPE describes the procedure to be followed for an order of a Chamber
prohibiting the disclosure of the identity of witnesses to a third party. Paragraph 11 of the
Protocol reads: “a party or participant may disclose the identity of [a] witness to a third party
if such disclosure is directly and specifically necessary for the preparation or presentation of
its case.”

64.  The Trial Chamber erred in law in finding that the Defence request, if granted, “would
amount to a blanket prohibition for the Prosecution to conduct any investigation on Defence
witnesses”, that “[t]he Prosecution would be unable to test the Defence’s evidence during cross-
examination and meet its obligation under Article 54(1)(a) of the Statute to arrive at the truth”
and that “[n]ot allowing the Prosecution to [ [REDACTEDY] ] in all instances would unduly
restrict its investigative activities.”?'? These findings were made only with regards to the
investigative needs of the Prosecution, without balancing these with the necessity to protect
Defence witnesses in Sudan, with no possibility of protection on its territory (See Ground of

Appeal 12 below).

203 1CC-02/05-01/20-1007-Conf (ICC-02/05-01/20-1007-Red), para. 9.

204 ICC-02/05-01/20-1007-Conf (ICC-02/05-01/20-1007-Red), para. 10.

205 1CC-02/05-01/20-1007-Conf (ICC-02/05-01/20-1007-Red), paras. 11 and 15.

206 JCC-02/05-01/20-1007-Conf (ICC-02/05-01/20-1007-Red), para. 12.

207 1CC-02/05-01/20-1007-Conf (ICC-02/05-01/20-1007-Red), para. 15.

208 ICC-02/05-01/20-1007-Conf (ICC-02/05-01/20-1007-Red), paras. 13 and 15.

209 ICC-02/05-01/20-1007-Conf (ICC-02/05-01/20-1007-Red), para. 14 (emphasis added).
210 1CC-02/05-01/20-1007-Conf (ICC-02/05-01/20-1007-Red), para. 14.

211 1CC-02/05-01/20-1007-Conf (ICC-02/05-01/20-1007-Red), para. 17.

212 1CC-02/05-01/20-1013-Conf (ICC-02/05-01/20-1013-Red), paras. 12, 14.
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65. The Trial Chamber erroneously dismissed “the Defence’s contention that any
investigative activity by the Prosecution in which a witness’s identity is disclosed to
[REDACTED)] could reveal the witness’s relationship to the Court.”*'* By doing so, it adopted
an unreasonably sanguine approach to the likely inferences to be drawn [REDACTED] in a
scenario where a representative of the OTP starts asking questions about potential Defence
witnesses, even if nothing is said about the status of these individuals. The Trial Chamber issued
its decision just before the opening of the Defence case. It would therefore have required very
little imagination [REDACTED] to have come to a conclusion that inquiries were related to
persons likely to be called by the Defence. Also, almost all Defence witnesses were living in
Rahad-el-Berdi in South Darfur, the Appellant’s home town. The information that the Appellant
was from Rahad-el-Berdi was public.?'* Once again, it would have required very little
imagination [REDACTED] to have come to a conclusion that inquiries made about residents
of Rahad-el-Berdi were related to Defence witnesses or potential witnesses. This should have
militated against the conclusions in the Non-Disclosure Decision.

66.  The impact of the Trial Chamber’s errors is significant. The Defence was under an
ethical obligation in its investigations to advise potential Defence witnesses that their identities
could well be disclosed to [REDACTED]. This had a profound chilling effect on the willingness
of potential Defence witnesses to cooperate, or continue to cooperate, with the Defence. As
mentioned in the Defence Request, “[REDACTED].”?!> Potential witnesses who would
otherwise have been prepared to meet with the Defence, provide witness statements and agree
to testify in Court were unwilling to do so on being advised that enquiries may be made about
them by the Prosecution. The Defence was prevented from calling witnesses that it otherwise
would have been able to call. The error therefore amounted to a wrongful violation of the

Appellant’s rights to a fair trial as guaranteed by Article 67(1)(b) and (e) of the Rome Statute.

Grounds 9 and 11 — Error of Law and/or Breach of Fairness: Reversal of Trial Chamber’s
various findings that fairness mandated the Defence to be provided with documents

requested from Sudan

67. For the purpose of its investigations in the case, the Defence addressed, through the
Registry and in accordance with the Trial Chamber’s instruction pursuant to Article 57(3)(b) of
the Statute, various requests for cooperation to the Sudanese authorities. Some of these
requested the transmission of documents that were deemed necessary for the preparation of the

Defence. The requested documents included, inter alia: (i) the Appellant’s birth certificate; (ii)

213 ICC-02/05-01/20-1013-Conf (ICC-02/05-01/20-1013-Red), para. 13.
214 1CC-02/05-01/20-325-Anx1-Corr2-Red, para. 1.
215 ICC-02/05-01/20-1007-Conf (ICC-02/05-01/20-1007-Red), para. 11.
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a certificate of his civil status; (iii) a certificate of his recorded place of residence between 1

August 2003 and 31 July 2004; (iv) his records of service in the police and/or the army of the
GoS, including, insofar as possible, specific dates and places of enrolment, training, deployment
and retirement, in particular over the period running from 1% August 2003 to 31 July 2004; and
(v) his full criminal records, if any, including details related to any arrest, detention,

prosecution, conviction or acquittal.>!® By issuing its order under Article 57(3)(b) of the Statute
on 11 February 2022, the Trial Chamber confirmed that the requested documents were specific
and relevant to the case, and that the Defence had taken the necessary steps to try and obtain
these, including through communication with the Prosecution prior to seeking an order from
the Chamber.?!’

68.  Having not received the requested documents, the Defence sought the intervention of
the Trial Chamber on multiple occasions. In a first decision of 24 May 2022, the Trial Chamber
“stresse[d] that the interests of a fair trial and the rights of the accused under Article 67 of the
Statute mandate that the documents requested in the Decision of 11 February 2022 be provided
to the Defence as soon as possible”*'® In a second decision dated 31 May 2023, the Trial
Chamber again “stresse/d] that the principles of fairness of proceedings and the equality of
arms, which form part of the rights accorded to the accused in proceedings before the Court
under Article 67(1) of the Statute, mandate that the Defence be provided with documents it
considers necessary for the preparation of its case.”*'” In a third decision dated 30 October
2024, the Trial Chamber repeated again its abovementioned finding of 31 May 2023.?2° None
of these three rulings were appealed by the Prosecution. They are all final.

69. Sudan never delivered the requested documents. In a note verbale of 27 June 2022,
Sudan apologises for the delay in providing the documents and commits to provide these on a
rolling basis.?*! By way of a second note verbale dated 12 January 2023, Sudan declined the
request for transmission of documents on the ground that it considered that “it endangere/d]
the National Security of the State”**? Finally, after the closure of the Defence case, on 22
October 2024, Sudan addressed a third note verbale in response to the 11 February 2022 order,
which reads that documents (i), (ii) and (iii) above and other requested documents

[REDACTED].?* [REDACTED] is thus no excuse for Sudan’s non-cooperation.

216 Judgment, para. 73; ICC-02/05-01/20-590-Conf-Exp (ICC-02/05-01/20-590-Red), para. 9.

217 ICC-02/05-01/20-590-Conf-Exp (ICC-02/05-01/20-590-Red), paras. 7-8.

218 ICC-02/05-01/20-695-Conf-Exp, (ICC-02/05-01/20-695-Red), para. 13.

219 1CC-02/05-01/20-806-Conf-Exp, (ICC-02/05-01/20-806-Red), para. 18.

220 [CC-02/05-01/20-1203-Conf-Exp (ICC-02/05-01/20-1203-Red), para. 6, footnote 7.

221 ICC-02/05-01/20-707-Conf-Exp-Anx1, See also Judgment, para. 74.

222 1CC-02/05-01/20-848-Conf-Exp-Anxl, See also Judgment, para. 88.

223 1CC-02/05-01/20-1200-Conf-Anx. This note verbale was admitted into evidence: ICC-02/05-01/20-1203.
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70. Yet, at paragraph 91 of the Judgment, the Trial Chamber nuances its earlier findings by
considering that “there is a difference between ‘necessary’ and ‘essential ”.*** At paragraphs
92-95, the Chamber then embarked on a reasoning as to why the impact of the non-transmission
of the requested documents on the fairness of the proceedings was not so severe, concluding
that “the measures undertaken by [the Chamber] in respect of the Defence’s requests for
cooperation for Sudan did not raise an issue of the fairness of the proceedings” **> Paragraphs
107-108 finally downplay the impact of Sudan’s description of the requests for cooperation as
a threat to its national security and rejects the Defence’s submissions that these negatively
impacted its investigations in Sudan.??°

71.  The Defence addressed the non-transmission of the requested documents at paragraphs
62-63 of its Final Brief. It submitted that in a case where the actual identity of the Appellant
was at the heart of the litigation, where he is accused of having served as a Janjaweed leader
and where he was allegedly arrested and investigated in 2006 by Sudanese authorities, the
requested documents were crucial for the defence of the Appellant.??’ Sudan’s description of
the Defence’s requests as a threat to its national security aggravated the impact on the Defence’s
field activities, which had to raise their security profile without a workable solution. Lead
Counsel would have been reckless had he not factored this in to the assessment of the security
of the Defence’s field operations and the need to protect Defence witnesses (See Ground of
Appeal 12 below).

72.  The findings at paragraphs 91 to 96 of the Judgment amount to errors of law when they
artificially and with no justification purport to distinguish between what is “necessary” and
what is “indispensable” and try to justify why the prejudice caused to the Defence was in the
end not so serious. There is no need to reiterate the Defence’s justification as to why the
requested documents, especially documents (i) to (v) above, were so important for the case. The
matter at stake was less about “the measures undertaken by [the Chamber] in respect of the
Defence’s requests for cooperation for Sudan’, but rather the material and uncontested fact that
the Defence did not receive, and could not rely on, the documents that the Trial Chamber
considered mandatory to “the interests of a fair trial and the rights of the accused under Article
67 of the Statute” in three different and final rulings.’”® When faced with such rulings, no

reasonable trier of fact would have concluded that the non-transmission of the requested

224 Judgment, para. 91, referring to ICC-02/05-01/20-938-Conf (ICC-02/05-01/20-938-Red), para. 28.

225 Judgment, paras. 92-96.

226 Judgment, paras. 107-108.

227 Defence Final Brief, paras. 62-63.

228 1CC-02/05-01/20-695-Conf-Exp (ICC-02/05-01/20-695-Red), para. 13; ICC-02/05-01/20-806-Conf-Exp,
(ICC-02/05-01/20-806-Red), para. 18; ICC-02/05-01/20-1203-Conf-Exp (ICC-02/05-01/20-1203-Red), para. 6,

footnote 7.
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documents was compatible with the fairness of the proceedings. This breach of fairness was
aggravated by the fact that, unlike the Defence, the Prosecution did indeed receive documents
from the GoS.??° This imbalance was irreconcilable with the principle of equality with the
Prosecution in the enjoyment of the Appellant’s right to present evidence at trial under Articles
67(1) and 67(1)(e) of the Statute, and aggravated the breach of fairness caused by the
impossibility to receive documents which transmission was found mandatory to the interests of
fair trial.

73. Paragraphs 91 to 96 of the Judgment are dodging the real issue to find that the measures
taken by the Trial Chamber — even if these were not successful in securing the transmission of
documents which was mandatory to the interests of fairness — did not raise an issue of fairness.
But this finding amounts to an error of law: the measures were unsuccessful, the documents
were not transmitted. This is what was irreconcilable with the fairness of the trial proceedings.
74.  The measures undertaken by the Trial Chamber referred to at paragraph 96 include
repeated extensions of the time limit for the Defence’s presentation of its evidence, in the hope
that the requested documents would arrive, and a belated finding of non-cooperation against
Sudan, on 31 March 2023.2%° The repeated extensions of time were not enough to obtain the
transmission of the requested documents. The finding of non-cooperation was belated: it came
after more than one year and after the denial of previous requests for a finding of non-

231 the civil war in Sudan broke out two weeks after the

cooperation submitted by the Defence;
finding of non-cooperation, adding more difficulty in securing Sudan’s cooperation. The
finding of non-cooperation also proved to be toothless because the Trial Chamber refused to
refer Sudan to the UNSC.?*? The decision not to refer Sudan’s non-cooperation to the UNSC
constitutes a legal error and an abuse of the Trial Chamber’s discretion. At paragraph 28 of its
decision, the Trial Chamber confuses its discretion to issue a finding of non-cooperation
pursuant to Article 87(5)(b) of the Statute with the mechanical consequence — once the finding
of non-cooperation is issued — of the President of the Court to refer the matter to the UNSC
pursuant to regulation 109(4) of the RoC.?** By these unreasonable half-measures, the Trial
Chamber failed to use every possible power available to it under the Statute in a timely manner

to restore and preserve the fairness of the trial proceedings, as per its duty under Article 64(2)

of the Statute. The Trial Chamber thus further erred in law by finding that the measures it

229 The Prosecution admitted this in particular in ICC-02/05-01/20-563-Conf-Red (ICC-02/05-01/20-563-Red?2),
para. 38. Key documents in the record of the case were received by the Prosecution from the GoS.

20 ICC-02/05-01/20-913-Conf, (ICC-02/05-01/20-913-Red), paras. 25, 31.

21 ICC-02/05-01/20-678-Conf (ICC-02/05-01/20-678-Red), denied in ICC-02/05-01/20-695-Conf-Exp, (ICC-
02/05-01/20-695-Red); ICC-02/05-01/20-768-Conf-Exp denied in ICC-02/05-01/20-806-Conf-Exp (ICC-02/05-
01/20-806-Red).

232 ICC-02/05-01/20-913-Conf, (ICC-02/05-01/20-913-Red), paras. 27-29.

233 Defence Final Brief, paras. 41-42.
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undertook did not raise an issue of fairness of the proceedings.?** They do raise such an issue,
by falling short of using all powers available to the Trial Chamber to restore the fairness of the
proceedings, as it should have pursuant to Article 64(2).

75. The Trial Chamber thus erred in law when it concluded that fairness was not breached,
after having ruled three times that “the interests of a fair trial and the rights of the accused
under Article 67 of the Statute mandate that the documents requested in the Decision of 11
February 2022 be provided to the Defence”.?*® The requested documents were not transmitted
and could not be relied upon at trial. This was a breach of fairness. And the Trial Chamber erred
in law a second time when it found that the measures taken by the Trial Chamber were enough
to resolve it. In Lubanga, the Appeals Chamber found that in such circumstances “where fair
trial becomes impossible because of breaches of the fundamental rights of the suspect or the
accused by his/her accusers, it would be a contradiction in terms to put the person on trial.
Justice could not be done. A fair trial is the only means to do justice. If no fair trial can be held,
the object of the judicial process is frustrated and must be stopped.”**® The accusations against
the Appellant initially came from the Sudanese authorities during their first interaction with the
Prosecution in May 2005.2*” Sudan is thus the first “accuser” of the Appellant. Pursuant to the
Appeals Chamber’s above finding, the fairness of the proceedings was breached by Sudan’s
persistent refusal to provide the requested documents. The conditions identified by the Appeals
Chamber in Lubanga are fulfilled; the prescribed remedy should have applied: the judicial
process should have been halted.

76.  However, the proceedings did not stop. They unfairly continued until the issuance of
the Judgment. The impact of the non-transmission of the document requested on the Judgment
is substantial. The Trial Chamber concluded that the Appellant was A/i Kushayb without having
in evidence the relevant documents requested by the Defence regarding his éfat civil and his
criminal records, which would have allowed it to verify the information according to which he
was arrested and investigated in 2006;>*® the Judgment finds that the Appellant was a
Janjaweed, which implies that he must have been incorporated in the PDF, SAF, CRF, NISS

234 Judgment, para. 96.

85 1CC-02/05-01/20-695-Conf-Exp (ICC-02/05-01/20-695-Red), para. 13; 1CC-02/05-01/20-806-Conf-Exp,
(ICC-02/05-01/20-806-Red), para. 18; ICC-02/05-01/20-1203-Conf-Exp (ICC-02/05-01/20-1203-Red), para. 6,
footnote 7.

236 Lubanga, ICC-01/04-01/06-772 OA4, para. 37; ICC-01/04-01/06-1486 OA13, para. 77.

27 Defence Final Brief, para. 52: DAR-OTP-0063-0399 (ARB); DAR-OTP-0116-0549 (ENG), at 0560-0561;
DAR-OTP-0036-0348 (ARB); DAR-OTP-0116-0380 (ENG), at 0408.

238 DAR-OTP-0218-0231 (ARB), DAR-OTP-0219-7007 (ENG). Although the Trial Chamber decided not to rely
on it (Judgment, para. 269, footnote 505), the Appellant’s criminal records would have been proof of the fabrication
of that highly incriminating evidence provided by the Sudanese Attorney General’s Office to the Prosecution and
of the Sudanese authorities’ fabrication of the entire case against the Appellant.
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or PPF at the time of the events,>** without having seen his military records. These documents
formed part of the most basic evidence on the basis of which the Prosecution should have built
its case, especially when there was an important issue in the case regarding the suspect’s identity
and position. The Prosecution failed to investigate the case by not seeking the transmission of
these essential documents at a time when Sudan cooperated with apparent goodwill.?** The
impossibility of relying on these essential documents means that any reasonable trier of fact
would have found that there was a reasonable doubt as to whether the Appellant was A/i
Kushayb and whether he had acted as a Janjaweed in 2003-2004. This reasonable doubt would
have led to his full acquittal.

Ground 10 — Error of Fact and/or Law and/or Fairness Error: Persistent criminalisation

of cooperation with the Court in Sudan

77.  The subject matter for Ground 10 is item (xi) in the list of unresolved issues provided
in Annex I to the Defence Final Brief>*! and referred to at paragraph 65 of the Trial Judgment
as ““on record’ for the Appeals Chamber’s consideration later on appeal.”?*?. It forms part of
issues that were litigated during the pre-trial and trial proceedings, but on which leave to appeal

d.?* As announced in the Defence Final Brief,** these are joined to the present

was denie
Appeal for a determination by the Appeals Chamber on their impact on the fairness and/or
reliability of the trial proceedings.

78. At paragraphs 101-104 of the Judgment, the Trial Chamber recalled that it had
previously dismissed as “unfounded” Defence allegations that cooperation with the ICC was
criminalised under Sudanese criminal law.?*’

79. The Defence had submitted that Sudanese law criminalised cooperation with the ICC,
up to 19 April 2010, and indeed that cooperation continued to be criminalised. The Defence
had relied inter alia (i) on the OTP’s own submissions included in its request for a finding of

non-cooperation of the GoS dated 19 April 2010,%*° (ii) on an excerpt of a United States
Congressional Research Service Report for Congress dated 22 July 2011, entitled

239 Judgment, para. 342. See Ground of Appeal 40.

240 Defence Final Brief, paras. 45-47.

241 [CC-02/05-01/20-1210-Anxl, item (xiv).

242 Judgment, para. 65.

21CC-02/05-01/20-438-Conf (ICC-02/05-01/20-438-Red); ICC-02/05-01/20-481-Conf (ICC-02/05-01/20-481-
Red); ICC-02/05-01/20-501-Conf (ICC-02/05-01/20-501-Red); ICC-02/05-01/20-532-Conf (ICC-02/05-01/20-
532-Red); ICC-02/05-01/20-561-Conf (ICC-02/05-01/20-561-Red); ICC-02/05-01/20-623-Conf (ICC-02/05-
01/20-623-Red); ICC-02/05-01/20-650-Conf (ICC-02/05-01/20-650-Red); ICC-02/05-01/20-979-Conf; ICC-
02/05-01/20-995-Conf (ICC-02/05-01/20-995-Red); T-020, pp. 83- 86.

244 Defence Final Brief, PART I1.

245 1CC-02/05-01/20-561-Conf (ICC-02/05-01/20-561-Red), para. 40.

246 ICC-02/05-01/07-48-Red, paras. 33-36.
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“International Criminal Court Cases in Africa: Status and Policy Issues”;**" (iii) on the case

of Monim Elgak, Osman Hummeida and Amir Suliman (represented by FIDH and OMCT) v.
Sudan;**® and (iv) on a Report of the United Nations Secretary-General on the Sudan dated 17
April 2009.2%

80. On 19 May 2021, the Registry notified Pre-Trial Chamber II that [REDACTED]*** On
11 October 2021, the Sudanese authorities sent a further communication to the Registry
clarifying that cooperation with the ICC is not criminalised under Sudanese law.?! In their
communication, the Sudanese authorities clarified how the criminalisation of cooperation with
the Court had been repealed by the 2020 Miscellaneous Amendments Act.*>?

81.  This information from the Sudanese authorities was important because it confirmed, in
the first place, that cooperation with the ICC at the very least had been criminalised under
Sudanese law until the entry into force of the Miscellaneous Amendments Act in 2020. The
remaining question was whether this had, as claimed by Sudanese authorities, decriminalised
cooperation with the Court. A proper analysis of the basis for the GoS’s assertion reveals that

the assertion cannot be true.

247[CC-02/05-01/20-438-Conf (ICC-02/05-01/20-438-Red), para. 12, footnote 41; Congressional Research
Service, « International Criminal Court Cases in Africa : Status and Policy Issues » (version frangaise non
disponible), 22 July 2011, p. 16, footnote 72: “In November 2008, Sudanese police detained a human rights activist
they accused of being in contact with the ICC, and in January 2009, a Sudanese man was convicted of “spying”
for the ICC and sentenced to prison.”.

248 ACHPR Communication 379/09, para. 6: “Mr. Osman Hummeida was interrogated for about an hour, and
after he denied having a working relationship with the prosecutor of the ICC, he was taken in a van with a grill
and darkened windows to Block G of the Eastern Section of Kober Prison, where he had been held in the early
1990s, and was subjected to long hours of interrogation. The Complainants also claim that the security forces
threatened to kill and rape him, and that he was denied access to medical attention although he was suffering from
high blood pressure. [...], para. 10: “Mr. Osman Hummeida was driven to the headquarters of NISS where he was
met by the then Director of Security, Salah Abdallah Mohamed Gosh, who told him that he had been arrested
because of information that he had links with the Office of the Prosecutor of the ICC and had entered Sudan to
gather further evidence”, para. 52: “[...] [I]t has been indicated that the three Complainants were allegedly
tortured for working with the ICC in the indictment of the President of Sudan. Various credible UN and media
reports have shown that individuals and organizations that have been suspected of working with the ICC have
been subjected to harassment and intimidation and have also been expelled out of the country.”, para. 99: “The
Commission also notes that these acts, characterized amongst other things by severe beatings, credible threats
and sleep deprivation, resulted in severe physical and mental pain and suffering on the three complainants. The
Commission also observes that these acts were intentionally inflicted by public officials (NISS officials) for the
purpose of punishing the Complainants and obtaining information about laptops and bags purportedly containing
evidence of their collusion with the ICC.”; ICC-02/05-01/20-501-Conf (ICC-02/05-01/20-501-Red), para. 15.

249 1CC-02/05-01/20-501-Conf (ICC-02/05-01/20-501-Red), para. 15, footnote 30; UN Security Council,
S/2009/211, 17 April 2009, para. 58: “On 28 January, a former official of the Popular Police Forces was found
guilty of espionage for allegedly planning to provide information to the International Criminal Court, and
sentenced to 17 years’ imprisonment. UNMIS Human Rights monitored the case and notes with concern that the
defendant was held without charge or access to legal counsel for over three months, and that, once appointed,
defence lawyers were denied access to the principal material evidence submitted by the prosecution. The court
based its judgment partly on an allegedly coerced confession.”.

20 [REDACTED].

B ICC-02/05-01/20-496, para. 23.

252 1CC-02/05-01/20-496-Conf-AnxI, para. 7.
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82. Article 3, paragraph 2 of the 1991 Criminal Procedure Act, abolished by the
Miscellaneous Amendments Act 2020, simply made it procedurally impossible for there to be
any interrogation, investigation or trial of a Sudanese national accused of ICC core crimes
except within the Sudanese legal system. The only effect of this provision is that the Sudanese
police, prosecution or courts could not, procedurally, assist or cooperate in any way with such
interrogation, investigation or trial. This paragraph did not penalise or punish any such
assistance or cooperation. It is important to note that there was never any stand-alone provision
of the Sudanese Criminal Act 1991 that specifically refers to cooperation with the ICC. Instead,
as reflected in the sources relied upon by the Defence, persons suspected of cooperating with
the ICC were often arrested and prosecuted for “espionage against the country”, punishable by
death under Article 53 of the Sudanese Criminal Act 1991.%%3

83.  Article 3, paragraph 3 of the 1991 Criminal Procedure Act, also abolished by the
Miscellaneous Amendments Act 2020, was also a provision related to procedure. Again, it did
not penalise or punish any such assistance or support, as opposed to the Criminal Act 1991, or
make provision for any sentence in the event such assistance or support is given. It appeared
simply to make it procedurally impossible for there to be any assistance or support provided to
any entity with a view to “transferring a Sudanese national to courts abroad” for prosecution
for ICC core crimes.

84. In summary, and as acknowledged by the Sudanese authorities in their communication
of 11 October 2021, Articles 3(2) and (3) of the 1991 Criminal Procedure Act did not
criminalise cooperation with the ICC. At best, it could properly be said that they were
provisions that made cooperation with the ICC procedurally impossible. These provisions were
always entirely irrelevant to the question of the criminalisation of cooperation with the ICC in
domestic Sudanese criminal law. Consequently, the repeal of these irrelevant provisions by the
Miscellaneous Amendments Act is equally irrelevant to the question of the decriminalisation of
cooperation with the ICC in domestic Sudanese criminal law.

85. Moreover, as was also conceded by the Sudanese authorities in their communication of
11 October 2021, [REDACTED]. But as the OTP itself had submitted, before December 2008,
there were daily reports of Sudanese human rights defenders being “arrested and tortured in
Khartoum, three of them were arrested last week [December 2008] and tortured on account of
allegedly giving information to the ICC; so called ‘suspected ICC witnesses’ are arrested and

tried for treason.”**

233 DAR-D31-0003-0177 (ARB), DAR-OTP-0021-0296 (ENG), Article 53.
234 1CC-02/05-01/07-48-Red, para. 34; See also, ACHPR Communication 379/09.
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86. This evidence demonstrates beyond any doubt that before the addition of Articles 3(2)
and (3) to the 1991 Criminal Procedure Act in 2009, cooperation with the ICC was criminalised.
It demonstrates that the addition of Articles 3(2) and (3) to the 1991 Criminal Procedure Act in
2009 had no bearing whatsoever on the question of the criminalisation of cooperation with the
ICC in Sudan. It finally demonstrates that, logically, the repeal of Articles 3(2) and (3) of the
1991 Criminal Procedure Act by operation of the 2020 Miscellaneous Amendments Act could
not have had any impact on the question of the criminalisation of cooperation with the ICC in
Sudan.

87. Instead of conducting an adequate assessment of the evidence, the Trial Chamber simply
accepted at face value the Registry’s communication of the Sudanese authorities’ position that
the criminalisation of cooperation with the ICC had been repealed. The Trial Chamber erred in
placing undue weight on the bald assertions of the Sudanese authorities, which had an appalling
history of hostility towards the ICC and of failing to cooperate with the ICC. In one short
paragraph in its decision denying the Defence application, the Trial Chamber summarily
dismissed the Defence’s submissions without engaging in its own analysis of the evidence.?*
Had the Trial Chamber taken a more appropriate and more circumspect approach to the
Sudanese authorities’ assertions, and carried out an adequate assessment of the question at issue
as the Defence invited it to, it would have concluded that Sudan’s reliance on the repeal of
Articles 3(2) and (3) of the 1991 Criminal Procedure Act by the Miscellaneous Amendments
Act was flawed and that the repeal of Articles 3(2) and (3) of the 1991 Criminal Procedure Act
had no bearing on the decriminalisation of cooperation with the ICC in Sudan. Paragraphs 101-
104 of the Trial Judgment merely repeat the same errors of fact and law.

88. In its Opening Statements, the Defence submitted that “the conditions for the
prosecution and the conduct of a trial in the present case were not and still are not met. It is
this consequence that we are in disagreement on. And it is on this consequence that the Appeals
Chamber will be called upon to rule. But I insist, we may disagree about the consequences, but
the materiality of these eight facts [the fact that “contrary to Sudan’s assertions, its July 2020
law makes no mention of the repeal of an offence of cooperation with the Court in its national
legislation” was the fourth®°] is not in dispute. However, denying these realities was not
enough to maintain the illusion of procedural fairness.”*’ The Trial Chamber’s errors had a
direct impact on the fairness of the proceedings. Refuting the reality of Sudan’s persistent

criminalisation of cooperation with the Court left the Defence with no solution to protect its

255 [CC-02/05-01/20-561-Conf (ICC-02/05-01/20-561-Red). para. 40.
256 T-129, p. 7.
257 T-129, p. 8.
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witnesses against that risk; it substantiated concerns regarding Sudan’s interference with the
entirety of the evidence in the case; and aggravated the impact of issues addressed in Grounds
of Appeal 6-8, 11-12, 16-17 and 19 of the Appeal Brief. Individually and together, these

breaches of fairness compromised the integrity of the trial proceedings against the Appellant.
Ground 12 — Fairness/Reliability Error: Impossibility to protect witnesses in Sudan

89. The subject matter for Ground 12 is item (x) in the list of unresolved issues provided in
Annex I to the Defence Final Brief>>® and referred to at paragraph 65 of the Judgment as ‘on
record’ for the Appeals Chamber’s consideration later on appeal. The Judgment also addresses
this issue at paragraphs 109 to 115.2% It forms part of the issues that were litigated during the
pre-trial and trial proceedings, but on which leave to appeal was denied.®> As announced in the
Defence Final Brief,?®” these are joined to the present Appeal for the Appeals Chamber to
determine their impact on the fairness of the trial proceedings.

90. At paragraph 110 of the Judgment, the Trial Chamber recalled that it had rejected the
Defence’s “repeated” submissions concerning “the impossibility of protecting witnesses on the
territory of Sudan.” At paragraph 111, it recalled the efforts made by the Registry to “assist the
preparation of the Defence’s missions to third countries, and that existing security
arrangements were sufficient to carry out missions as requested by the Defence.” At paragraph
112 of the Judgment, the Trial Chamber recited a list of criticisms it had of the Defence’s
approach to conducting missions in Sudan and neighbouring third countries. At paragraph 113,
it wrongly and unfairly described the Defence’s approach as a “strategy” but recalled, with
remarkable understatement, that the “ongoing armed conflict in Sudan had created further
challenges concerning the Defence’s on-site investigations in Sudan.” Finally, at paragraph
115, the Trial Chamber found that “it duly took into consideration the difficulties encountered
by the Defence arising from the circumstances in Darfur and in Sudan in general” in order to
prevent any unfairness or undue prejudice towards the Appellant, and rejected “the Defence’s
arguments in this regard.”

91.  The Defence’s argument was set out in paragraphs 64-65 of its Final Brief. The Defence
cited the concrete example of its inability to maintain contact with witness [REDACTED], “the
main witness supporting [the Appellant’s] partial alibi for Deleig in March 2004.”*%! But
[REDACTED] was far from being an isolated case. The Defence had an obligation to inform

all its potential witnesses that: (i) there was no possibility to offer meaningful protection for

258 Annex I to the Defence Final Brief, item (x).
2% Judgment, paras. 65, 109-115.
260 Defence Final Brief, para. 6.

261 Defence Final Brief, para. 64.
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them and their family at their place of residence in Sudan; (i1) there was no possibility to provide
meaningful assistance in their travel from their residence to a third country for the purpose of
meeting with the Defence and/or appearing before the Court; (iii) the communication of their
details to [REDACTED] could not be ruled out (See Ground of Appeal 8 above); and (iv)
there was a risk their cooperation with the Court (through the Defence) could leave them
exposed to prosecution for espionage in Sudan (See Ground of Appeal 10 above).?®?
Confronted with that grim picture, many witnesses unsurprisingly declined to cooperate with
the Defence. [REDACTED] and [REDACTED] are two other examples: the conditions offered
for their appearance meant that they would not agree to appear at trial. The Defence instead
relied on Rule 68(2)(b) of the RPE to submit their written statement for sentencing.?®> The
Defence had no ability to offer protection for other potential Defence witnesses, as a result of
the impossibility of protecting them in Sudan, and as a result was obliged to abandon its hopes
of calling these witnesses at trial. The witnesses who did appear at trial under these
circumstances — D-0001, D-0002, D-0003, D-0005, D-0008, D-0011, D-0016, D-0029, D-0032
and D-0039 — did so at considerable risk for themselves and their families and by exposing
themselves to harsh conditions to reach, without any support, a third country where VWU could
finally offer them some assistance, and on their way back home.

92. In its earlier submissions on the matter, the Defence highlighted the factors of relevance
to the issue of the impossibility of offering meaningful protection to potential witnesses residing
in Sudan: (i) Sudan’s status as a non-Party to the Rome Statute and to the Agreement on
Privileges and Immunities of the Court, and the absence of a special agreement under Article
4(2) of the Statute (See Grounds of Appeal 6-7 above);*** (ii) Sudan’s persistent and systematic
non-cooperation with the Court (See Ground of Appeal 10 above);*® (iii) [REDACTED];?
(iv) [REDACTED];?®’ (v) the absurdity of witness protection and security measures being
[REDACTED].2® This amounted to entrusting the wolf with the safety of the sheep.

262 DAR-D31-0003-0177 (ARB), DAR-OTP-0021-0296 (ENG): 1991 Criminal Act, Article 53.

263 DAR-D31-00000357 (ARB), DAR-D31-00000358 (FR) [REDACTED]; DAR-D31-00000360 (ARB) DAR-
D31-00000361 (FR) [REDACTED]. Both witness statements were admitted by the Trial Chamber’s “Decision on
the presentation of additional evidence sentencing evidence” delivered via email to the Defence on 30 October
2025, at 11:16 am.

264 ICC-02/05-01/20-753-Conf, para. 3.

265 ICC-02/05-01/20-753-Conf, para. 5(i) and (ii).

266 [CC-02/05-01/20-753-Conf, para. 5(iii); ICC-02/05-01/20-753-Conf-Anx]1. It should be noted that cooperation
did not improve after August 2022, the Trial Chamber issued its finding of non-cooperation against Sudan on 31
March 2023, and in April 2023, the civil war broke out, resulting in a total collapse in the functioning of the GoS
and a halt to field missions in Sudan. As a result of this conflict, any chances the Defence may have had of obtaining
any protection services for its witnesses in Sudan reduced to zero (See Defence Final Brief, para. 50).

267 ICC-02/05-01/20-753-Conf, para. 5(iv).

268 1CC-02/05-01/20-753-Conf, para. 10.
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93. This situation raised an issue of fairness and equality of arms with the Prosecution. None
of the Prosecution’s Sudanese witnesses were submitted to the level of hardship imposed on
Defence witnesses: the majority of Prosecution Sudanese [REDACTED]; the OTP relied on its
own witness protection services [REDACTED], which is not a protective tool available for
Defence witnesses; a number of Prosecution witnesses [REDACTED]. [REDACTED] was the
only Defence witness [REDACTED]. All other applications were denied. [REDACTED)]. The
Trial Chamber was deaf to the Defence’s submissions on his case.?%’ This imbalance was a fatal
blow to the fairness of the proceedings in the case and a serious breach of the principle of
equality of arms under Article 67(1) of the Statute. While the Defence appreciates that it cannot
be offered the exact same facilities as the Prosecution in terms of witness protection, the
impossibility to protect its witnesses in Sudan in this case was irreconcilable with the
requirements of fair trial.

94. Instead of addressing the Defence’s submissions that, for the reasons summarised
above, the non-cooperation of Sudan and the impossibility of offering any practical and
concrete protection of witnesses created unfairness and undue prejudice to the Defence, the
Trial Chamber erred in focusing its reasoning on blaming the Defence for a strategy it had
adopted which, it was found, caused delays in the case.?’’ The Defence does not accept the
correctness or validity of these criticisms, but this is of no relevance to the question at issue and
therefore for the purpose of this Appeal.

95.  The Trial Chamber also focussed on highlighting how it had “authorised several
adjournments in the proceedings, allowing the Defence adequate time to obtain evidence and

»271 without demonstrating any awareness that the

continue with the presentation of its case
granting of additional time, while certainly helpful in some respects, was wholly irrelevant to
the real issue of the Defence’s inability to offer practical and concrete protection for its
witnesses, potential or otherwise. By simultaneously focusing on irrelevant considerations and
failing to address relevant ones, the Trial Chamber failed to restore the fairness of the
proceedings.

96.  The impact of the Trial Chamber’s errors in dismissing the Defence’s arguments about
the impossibility of protecting its witnesses in Sudan is significant. It is not suggested that
witnesses the Defence in fact called were dissuaded from testifying, or otherwise gave

unreliable evidence. Rather, the Defence was under an ethical obligation in its investigations to

advise other potential Defence witnesses that there was nothing that could be offered to them

269 [REDACTED] (application); [REDACTED] (application denied). [REDCATED].
270 Judgment, paras. 112-113.
27! Judgment, para. 113.
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by way of meaningful protection in Sudan. Witnesses’ regularly articulated fears about
cooperating with the Defence simply could not be assuaged. Witnesses could not be reassured
[REDACTED)]. Witnesses were certainly not comforted when advised that,  REDACTED] (See
Ground of Appeal 8 above). The Defence further refers to the relevant portions of its Opening

Statement?’?

quoted in Ground of Appeal 10 above. Individually and together with Grounds
of Appeal 6-7, 8, 11, 12, 16-17 and 19, these breaches of fairness fatally compromised the

integrity of the trial proceedings against the Appellant.

Ground 13 — Error of Fact and/or Fairness/Reliability Error: Non-delivery of visas to

enter Sudan

97.  Atparagraphs 116-119 of the Judgment, the Trial Chamber found that the Defence had
received once multi-entry visas with a validity period of six months. The Defence does not
dispute that finding, but submits that the Trial Chamber erred in fact in failing to acknowledge
that these multi-entry visas were the only visas issued to the Defence during the course of the
whole pre-trial and trial phases of the case. After finding that the Defence had attempted to
mislead it, the Trial Chamber found that “it was the Defence’s own decision to go on only one
mission [to Sudan] during the period of 2021-2023, instead of making use of its six-month multi-
entry visa by, for example, staggering six 30-day missions as the Prosecution did, or going on
12 two-week missions”.*"

98. At the outset, the Defence very much disputes that it attempted to mislead the
Chamber.?’* It did not. It went on one mission to Sudan (in June 2022, to Khartoum only) and
it was able to undertake that mission by virtue of the only visas Sudan issued. The finding of
misleading is even less justified given that, to the contrary, the Defence engaged in an
unprecedented effort of transparency vis-a-vis the Chamber by submitting extremely detailed
chronologies of its efforts to investigate in Sudan from day 1 of the Pre-Trial proceedings until
shortly before the start of the Defence Case, with about one hundred supporting documents
annexed thereto.?’® This transparency effort was intended to convey to the Trial Chamber the
genuine difficulties that the Defence was facing in trying to investigate in Sudan, including in

obtaining visas.

22 T-129, p. 8.

273 Judgment, para. 116-119.

274 Judgment, para. 116.

275 1CC-02/05-01/20-941 with 83 Confidential ex parte — Defence only — annexes, including ICC-02/05-01/20-
941-Conf-Exp-Anx82: “Chronologie de la coopération et des enquétes” covering period from 15 June 2020 until
11 May 2023; ICC-02/05-01/20-977-Conf (ICC-02/05-01/20-977-Red) with 13 Confidential ex parte — Defence
only — annexes, including ICC-02/05-01/20-977-Conf-Exp-Anx13: “Chronologie de la coopération et des
enquétes” covering period from 15 May to 21 June 2023.
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99. The Defence’s arguments were set out in paragraphs 49 and 61 of its Final Brief. The
impact on Defence investigations of Sudan’s failure to issue visas on more than one occasion
was radical. With those visas, the Defence went on one mission to Sudan, in June 2022, and to
Khartoum only. It could never visit Darfur or collect evidence in Kodoom, Bindisi, Mukjar,
Deleig or Garsila, where the core of its potential witnesses lived. These impediments were a
major obstacle in the conduct of its investigation.

100. The Trial Chamber erred by blaming the Defence and failing to address the real issue:
that it was the systematic refusal of Sudan to issue more than one set of multi-entry visas to two
Defence team members — Lead Counsel and Associate Counsel — and one single-entry visa to
a third team member — Language Assistant — that caused unfairness and prejudice to the
Accused. Had the Trial Chamber fairly assessed the situation, it would have concluded that the
conditions for a fair trial were not met, at least so long as this situation persisted.

101.  The Trial Chamber also erred in fact when it noted that multi-entry visas had been issued
on 3 February 2022. This is not correct. [REDACTED].?’® [REDACTED].?”’ [REDACTED]*"®
Whatever the justification, Sudan’s 3 February 2022 commitment to deliver visas was simply
not honoured. [REDACTED]. The Trial Chamber erred in fact in finding that visas had been
issued on 3 February 2022: it conflated Sudan’s commitment to deliver visas with the actual
delivery of visas.

102. [REDACTED]?” [REDACTED].?*

103.  The Trial Chamber’s finding that the Defence could have used its six-month multi-entry
visas by staggering six 30-day missions or going on 12 two-week missions®®! is so unrealistic
as to be absurd. It fails to consider the fact that this was a period of high-intensity in-court
activity for the Defence during the opening weeks and months of the trial; and it fails to consider
[REDACTED]. This information was available to the Trial Chamber. It erred in fact in failing
to consider it. The Trial Chamber’s further comparison with the Prosecution’s and Registry’s
situations, whose members received visas and conducted multiple missions during the trial only
highlights the unequal treatment reserved by Sudan to the Defence, whose requests for
assistance were considered a threat to its national security (see Ground of Appeal 11 above),
in breach of the principle of equality of arms enshrined in Article 67(1) of the Statute as a

fundamental guarantee of a fair trial.

276 [REDACTED].
277 [REDACTED].
278 [REDACTED].
219 [REDACTED].
2% [REDACTED].
281 Judgment, para. 119.
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104. For the sake of completeness, the Appeals Chamber can appreciate that the Defence
submitted no fewer than twelve mission requests over the proceedings: [REDACTED];?%?
[REDACTED]?** [REDACTED].?** [REDACTED];?®*> [REDACTED].?*¢ [REDACTED];?’
the Defence had to cancel it in the absence of an agreement on privileges and immunities (see
Grounds of Appeal 6-7 above).?%® [REDACTED]**° [REDACTED];**° [REDACTED].*! A
military coup d’état overturned the Government of Sudan on 25 October 2021.
[REDACTED];*? [REDACTED].?® [REDACTED];*** [REDACTED].?>> [REDACTED];*®
this mission took place from 20 to 27 June 2022 in Khartoum.?®” [REDACTED];*®
[REDACTED];*° [REDACTED];** [REDACTED]**! before being suspended sine die on 18
April 2023 as a consequence of the outbreak of a non-international armed conflict in Sudan on
15 April 2023.32 [REDACTED];*”® [REDACTED].>* [REDACTED].3% [REDACTED];¢
[REDACTED].*"” [REDACTED];**® [REDACTED].*” [REDACTED];*! [REDACTED];*!!
[REDACTED];*'? [REDACTED].3!3

105. The impact of the Trial Chamber’s errors in dismissing the Defence’s arguments about

the unfairness caused by the fact the Sudanese authorities issued visas for the Defence on one

occasion only is significant. In the absence of timely issuance of visas, the Defence was not

282 [REDACTED].
283 [REDACTED].
284 [REDACTED].
285 [REDACTED].
286 [REDACTED].
287 [REDACTED].
288 [REDACTED].
289 [REDACTED].
29 [REDACTED].
291 [REDACTED].
292 [REDACTED].
293 [REDACTED].
294 [REDACTED].
295 [REDACTED].
29 [REDACTED].
297 [REDACTED].
298 [REDACTED].
299 [REDACTED].
300 [REDACTED].
301 [REDACTED
302 [REDACTED
303 [REDACTED
304 [REDACTED].
305 [REDACTED].
306 [REDACTED].
307 [REDACTED].
308 [REDACTED].
309 [REDACTED].
310 [REDACTED].
311 [REDACTED].
312 [REDACTED].
313 [REDACTED].
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able to carry out adequate investigations in Sudan, and certainly not in Darfur. It was unable to
meet with and interview as many potential Defence witnesses as were required by the
exigencies of the case. The error therefore amounted to a wrongful violation of the Appellant’s
rights to a fair trial as guaranteed by Article 67(1)(b) and (e) of the Rome Statute. Individually
and together with Grounds of Appeal 6-7, 8, 11, 13, 16-17 and 19, these breaches of fairness
fatally compromised the integrity of the trial proceedings against the Appellant.

Ground 14 — Error of Fact and/or Law and Reliability Issue: Prosecution’s breach of

disclosure obligations left without consequences

106. At paragraphs 130 to 134 of the Judgment, the Trial Chamber dismisses the Defence’s
submissions in relation to the Prosecution’s breach of its disclosure obligations with respect to
information about the “introductory meeting” mentioned on page 1 of the Prosecution’s “Road-
map for implementation of UNSCR 1593 (2005) dated 30 June 2006 (“the Road-Map”).>!* The
Trial Chamber dismisses the Defence’s submissions on this point essentially on the ground that
they are “premised on mere speculation that a meeting with a person named Ali Kushayb
‘probably took place with the Prosecution delegation in Khartoum in June 2006” 3> The Trial
Chamber also “accepts the Prosecution’s submissions that the alleged meeting never took place
and that there is therefore no record of such meeting in its possession or control within the
meaning of Article 67(2) of the Statute.”'¢

107. Inits Final Brief, the Defence submitted that the Prosecution had breached its disclosure
obligations by not disclosing the records of this introductory meeting.>!” What made this breach
of disclosure obligations even more serious was D-0016’s evidence about a meeting scheduled
between the members of the Prosecution’s delegation to Khartoum in June 2006 and an
individual identified as Ali Kushayb®'® (See Ground of Appeal 32 below). D-0016 could not
positively confirm that the intended meeting had taken place, but he was not informed of its
cancellation.’'” Had the “introductory meeting” mentioned in the Road-Map been with the
person identified as Ali Kushayb met by D-0016, the impact on the case would have been
decisive. Indeed, in D-0016’s recollection, that man presented biographical details — he was a
member of the PDF — and physical traits — he was about twenty years younger than the
Appellant — which were not reconcilable with the Appellant. This would have heavily weighed

in favour of a determination that the Appellant was not A/i Kushayb and that the Sudanese

314 DAR-OTP-00005798 at 0001: [REDACTED].

315 Judgment, para. 132.

316 Judgment, paras. 131-132, relying on OTP’s closing statement: T-160, pp. 41-42.

317 Defence Final Brief, para. 70.
313D-0016 : T-132, pp. 21-22 (Conf).
319D-0016 : T-132, pp. 37-38 (Conf).
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authorities had fabricated evidence to incriminate him. This possibility, which the Defence did
not describe as anything more than a possibility, meant that the disclosure of the record of the
June 2006 “preliminary meeting” became an absolute necessity, pursuant to Article 67(2) of
the Statute. If that meeting was with another person and thus had no direct exculpatory value,
its inspection by the Defence also became required pursuant to Rule 77 of the RPE, since that
information had been made “material to the presentation of the Defence” in light of D-0016’s
evidence. Initially, the disclosure of this record had been requested in preparation of D-0016’s
appearance.>?’

108. Evidence of a meeting of the Prosecution with a person named Al/i Kushayb who was
not the Appellant certainly fell into the category of disclosable evidence under Article 67(2) or,
alternatively, Rule 77. In light of D-0016’s evidence, the record of the “introductory meeting”
held in June 2006 according to the Road-Map was also mandatory to dissipate any possibility
that the person the Prosecution had met with was presented by the Sudanese authorities as A/i
Kushayb.

109.  The Trial Chamber erred in fact and law when it accepted the Prosecution’s submission
that the “introductory meeting” mentioned at page 1 of the Road-Map had not taken place and
that there was thus no record thereof.*?! The Road-Map was proof that the Prosecution’s
delegation that visited Khartoum in June 2006 met with at least one person whose formal
interview was contemplated as of August 2006.*> [REDACTED]*>* [REDACTED].3*
[REDACTED]. There should thus have been at least two records in the Prosecution’s archives:
arecord of the interview [REDACTEDY]; and a record of an “introductory meeting” with another
person, who was likely to be the one introduced as A/i Kushayb according to D-0016’s
unchallenged evidence, but may also have been another person. D-0016’s evidence about the
meeting [REDACTED] was not challenged by the Prosecution. They did not cross-examine D-
0016 on this issue. According to the Trial Chamber’s own rule (See Ground of Appeal 26
below),*?* the absence of challenge of D-0016 on this aspect was further proof, corroborating
the Road-Map, that at least one formal interview had taken place in Khartoum in June 2006.
The Trial Chamber erred in fact when it found otherwise. No reasonable trier of fact would
have concluded that no meeting had taken place. A record thereof should have been kept by the

Office of the Prosecutor and disclosed to the Defence, at least for inspection under Rule 77 of

320 Defence Final Brief, footnotes 155-156: Email from the Defence to the Prosecution, 10 October 2023 at 12:32;
Email from the Prosecution, 10 October 2023 at 13:54.

321 Judgment, paras. 131-132, relying on OTP’s closing statement : T-160, pp. 41-42.
322 DAR-OTP-00005798 at 0001: [REDACTED].

323 D-0016 : [REDACTED].

324D-0016 : [REDACTED].

325 Judgment, para. 199. See Ground of Appeal 26 below.
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the RPE. The Prosecution’s assertion that no such record existed is proof of the violation of its
disclosure obligation. The Trial Chamber erred in law by not finding accordingly.

110.  Whether the June 2006 “introductory meeting” was with a person identified as Ali
Kushayb or another person, the disclosure of its record was mandatory in both cases. The
Prosecution’s response that no record existed of a meeting in June 2006 was nothing less than
an admission of another failure of the Prosecution to comply with its disclosure obligations
under Article 67(2) of the Statute if the meeting was with Ali Kushayb, or Rule 77 of the RPE,
if it was with somebody else (See Ground of Appeal 30 below for a similar failure with respect
to a record of conversation that led to the Surrender Video). The Prosecution was obliged to
keep a record of that “introductory meeting”. In addition to his disclosure obligations, this was
mandatory pursuant to regulation 23(2) of the Regulations of the Office of the Prosecutor and
Article 55(b) of the Code of Conduct for the Office of the Prosecutor. By not retaining a copy
of the record of that introductory meeting of June 2006, the Prosecution breached these
provisions. Had these records been lost or destroyed for whatever reason, the Prosecution
should have been able to disclose at least a report of that incident. No reasonable trier of fact
would have accepted the Prosecution’s response that no record existed without drawing the
consequences of that breach.

111. In the present case, the consequences on the fairness of the proceedings and reliability
of the Trial Judgment are considerable. The Prosecution provides no justification for the
absence of any record of the June 2006 meetings, be they with A/i Kushayb, [REDACTED] or
anybody else. In the absence of an explanation for that anomaly, D-0016’s unchallenged
evidence creates a reasonable doubt that the person met in June 2006 by the Office of the
Prosecutor’s delegation was a man presented by the Sudanese authorities as being A/i Kushayb,
who was a member of the PDF and was about twenty years younger than the Appellant (see
Ground of Appeal 32 below). The onus of proving that this introductory meeting of June 2006
was not with any such person was on the Prosecution. The inexplicable absence of a record of
the June 2006 introductory meeting prevented it from meeting its burden.

112.  Asaresult, a lingering suspicion persists that the Sudanese authorities introduced as A/i
Kushayb a significantly younger PDF member to D-0016 and to the Office of the Prosecutor in
June 2006, which would mean that the Sudanese authorities fabricated evidence in this case
and, most importantly, that the Appellant is not A/i Kushayb. Any reasonable trier of fact would
accordingly find that the fact that the Appellant and Ali Kushayb are the same person has not

been proved beyond reasonable doubt, and acquit him of all counts.

Grounds 16 and 17 — Error of Law and/or Fairness Issue: Lack of security support to

Defence field missions
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113.  The subject matter for Grounds 16 and 17 are items (iv) and (iii), respectively, in the

326 and referred to at

list of unresolved issues provided in Annex I to the Defence Final Brie
paragraph 65 of the Trial Judgment. These form part of issues that were litigated during the pre-
trial and trial proceedings, but on which leave to appeal was denied.*?” As announced in the
Defence Final Brief,>?® these are joined to the present Appeal for a determination by the Appeals
Chamber on their impact on the fairness of the trial proceedings.

114.  Rule 20(1) of the RPE requires the Registrar to organize the Registry in a manner that
promotes the rights of the defence, consistent with the principle of fair trial as defined in the
Statute. That includes, under Rule 20(1)(b), a duty to provide support, assistance and
information to all defence counsel appearing before the Court and, as appropriate, support for
professional investigators necessary for the efficient and effective conduct of the defence.
Regulation 119(1)(a) of the RoR further provides that the Registrar shall, infer alia, assist
Counsel and/or his assistants in traveling to various locations in the course of an on-site
investigation and that such assistance shall encompass securing the protection of the privileges
and immunities as laid down in the Agreement on Privileges and Immunities of the Court.
115.  Yet, at the early stage of proceedings, the Registry submitted that [REDACTED]**’ In
later correspondence of 22 March 2022, the Registrar confirmed that the Court’s duty of care
did not extend to members of Defence teams on mission.**° Before the ILOAT, the duty of care
was the legal basis engaging the Court’s accountability vis-a-vis its staff members arrested and
detained on a field mission in Libya without proper mission preparation and assistance from
the Court.**! Without being staff, and unlike members of the Office of the Prosecutor, members
of Defence teams do not benefit from the Court’s duty of care, have no recourse before the
ILOAT, and only work on the basis of the assistance provided by the Registry under rule
20(1)(b) of the RPE and regulation 119(1)(a) of the RoR. When this is denied, as in the above

submission,*? their only possible recourse is to seek the intervention of the competent Chamber

326 Annex I to the Defence Final Brief, items (iii) and (iv).

327 ICC-02/05-01/20-269 (application); ICC-02/05-01/20-402 (application denied); ICC-02/05-01/20-433, paras.
17-18 (leave to appeal denied); ICC-02/05-01/20-272-Conf-Exp (ICC-02/05-01/20-272-Red) (application); ICC-
02/05-01/20-501-Conf (ICC-02/05-01/20-501-Red) (application); ICC-02/05-01/20-561-Conf (ICC-02/05-01/20-
561-Red) (application denied); T-020, pp. 83-86 (leave to appeal denied); ICC-02/05-01/20-623-Conf (ICC-02/05-
01/20-623-Red) (application for reconsideration); ICC-02/05-01/20-650-Conf (ICC-02/05-01/20-650-Red)
(reconsideration denied); ICC-02/05-01/20-643 (application); ICC-02/05-01/20-902-Conf-Exp (ICC-02/05-
01/20-902-Red) (application); ICC-02/05-01/20-916-Conf-Exp (ICC-02/05-01/20-916-Red) (application denied);
ICC-02/05-01/20-938-Conf (ICC-02/05-01/20-938-Red) (leave to appeal denied).

328 Defence Final Brief, para. 6.

329 [IREDACTED].

30 ICC-02/05-01/20-643-AnxB.

BUILOAT, 4. v. ICC, p. 5: “The ICC accepts that it breached its duty of care under Staff Regulation 1.2(c) with
respect to certain aspects of the preparations for the mission”.

332 [REDACTED].
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to restore the fairness of the proceedings and equality pursuant to Articles 64(2) and 67(1) of
the Statute.

116.  All requests for Chambers’ intervention to restore equality with the Prosecution and
fairness by instructing the Registry to provide an appropriate level of assistance and support for
the Defence’s field missions in Sudan were denied. Pre-Trial Chamber II considered that the
Defence’s right to investigate, including conducting missions in sifu, must be properly framed
to the stage of the proceedings and that, should the case proceed to trial, it would be the
Registry’s responsibility to assess and support the Defence’s missions.>** Trial Chamber I
refused to order the Registry to take into account major security incidents in Sudan®** in its
assessment of the security of missions on the ground, which was the prerogative of the Registry
and fully within its mandate. The Chamber’s powers to regulate matters that impact the conduct
of the trial under Article 64(2) of the Statute did “not extend to interfering with the Registry’s
security assessments, the timing and procedure of conducting such assessments, actions taken
in respect of security matters, nor their responsibilities in respect of defence missions.””> Trial
Chamber I erroneously failed to draw any consequences from the delayed clearance of the
deployment of the Defence’s resource person to Sudan that had been already been granted by
the Registry at the time of its ruling.**® Submissions as to the resulting violations of the equality

337

of arms were also dismissed on the ground that these did not require absolute equality””’ and/or

that Trial Chamber I had no authority to prohibit parties and participants in the case from
undertaking investigative measures and missions in Sudan.**

117. These denials compelled the Defence to conduct investigations from third countries
[REDACTEDY]. The same issues also impacted on the possibility to protect, support and assist
Defence witnesses in Sudan (See Ground of Appeal 12 above).

118.  The various rulings from both Pre-Trial and Trial Chambers on this matter amounted to
errors of law and resulted in a major breach to the fairness of the proceedings. There was simply
no legal basis for preventing the Defence from conducting investigations at the pre-trial stage
or consider that such investigations only matter once the case proceeds to trial.**° Whatever the

responsibilities of the Registry with respect to security and safety, these are no bar to the Trial

Chamber’s authority to ensure, and if necessary, restore the fairness of the proceedings under

333 1CC-02/05-01/20-402, para. 44.

334 1CC-02/05-01/20-622-Conf-AnxA; ICC-02/05-01/20-622-Conf-AnxB; ICC-02/05-01/20-622-Conf-AnxC.

335 ICC-02/05-01/20-650-Conf (ICC-02/05-01/20-650-Red), paras. 26-27; ICC-02/05-01/20-916-Conf-Exp (ICC-
02/05-01/20-916-Red), para. 36.

336 [CC-02/05-01/20-916-Conf-Exp (ICC-02/05-01/20-916-Red), para. 37.

337 1CC-02/05-01/20-402, para. 45.

338 1CC-02/05-01/20-561-Conf (ICC-02/05-01/20-561-Red), para. 51; ICC-02/05-01/20-650-Conf (ICC-02/05-
01/20-650-Red), para. 26.

339 1CC-02/05-01/20-402, para. 44.
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Article 64(2) of the Statute. Pursuant to Article 43 of the Statute, the Registry is in charge of
the administration and servicing of the Court. Whenever the Registrar fails, as was submitted
by the Defence, to exercise these functions entrusted to him “in a manner that promotes the
rights of the defence, consistent with the principle of fair trial as defined in the Statute”, as
required by rule 20(1) of the RPE, it is the Trial Chamber’s overarching responsibility to
intervene and restore fairness pursuant to Article 64(2) of the Statute.>** By refusing to
intervene on the ground that it lacked such authority,*! Trial Chamber I erred in law and failed
to restore and preserve the fairness of the proceedings. Whether the Trial Chamber had authority
to forbid the Prosecution from carrying on its field operations in Sudan**? was questionable: by
comparison, Pre-Trial Chamber II in Katanga had no hesitation to forbid the Office of the
Prosecutor from relocating its witnesses in order to preserve equality of arms.>*’ In any case,
Article 64(2) of the Statute required and empowered the Trial Chamber to find and order the
appropriate remedies to restore fairness and equality of arms with the Defence, either by
ordering the Registry to provide support or by staying the proceedings if fairness could no
longer be restored.

119. As found by Pre-Trial Chamber II, even if it failed to draw the consequences from its
finding, “What [equality of arms] does require is that each party has a reasonable opportunity
to adequately prepare for and present its case, without being placed at a substantial
disadvantage vis-a-vis the opposing party.”*** In the present case, and as a result of the above
rulings, the Defence was placed at a substantial disadvantage vis-a-vis the Prosecution with
respect to its capacity to deploy and investigate in Sudan: the Registry’s bureaucratic barriers>*
and consecutive Chambers’ legally flawed refusals to intervene combined with Sudan’s non-
cooperation with the Defence (See Grounds of Appeal 9 and 11 above) to prevent any progress
in Sudan, while the Prosecution enjoyed the means, capacity, support, and cooperation to

proceed. This inequality of arms in breach of Article 67(1) of the Statute resulted in creating

340 Compare with Darfur: 1ICC-02/05-70, p. 3: “an administrative decision taken by the Registrar and reviewed by
the Chamber could be appealable only if it involves an issue that would significantly affect the fair and expeditious
conduct of the proceedings or the outcome of the trial, for instance, when it is notably linked to a question
regarding the principle of equality of arms when either party is put at a disadvantage when presenting its case.”
341 [CC-02/05-01/20-650-Conf (ICC-02/05-01/20-650-Red), paras. 26-27; ICC-02/05-01/20-916-Conf-Exp (ICC-
02/05-01/20-916-Red), para. 36.

342 1CC-02/05-01/20-561-Conf (ICC-02/05-01/20-561-Red), para. 51; ICC-02/05-01/20-650-Conf (ICC-02/05-
01/20-650-Red), para. 26.

33 Katanga et al., 1CC-01/04-01/07-428-Corr, para. 34; Katanga et al., ICC-01/04-01/07-776, paras. 79, 87, 90,
107-109.

34 1CC-02/05-01/20-402, para. 45, quoting in footnote 45: Lubanga, ICC-01/04-01/06-672, p. 7; Situation in
Uganda, 1CC-02/04-01/05-20, para. 30; Tadi¢, IT-94-1-A, para. 48; Kayishema & Ruzindana, ICTR-95-1-A, para.
70; ECHR, Dombo Beheer B.V. v. The Netherlands, 14448/88, para. 33.

3% E.g. ICC-02/05-01/20-916-Conf-Exp (ICC-02/05-01/20-916-Red), para. 37.
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grave unfairness of the proceedings against the Appellant. The Trial Judgment should be

quashed accordingly.

Ground 19 — Error of Law and/or Reliability Issue: Prosecution’s Failure to Comply with

the Court’s Confidentiality Rules

120. The subject matter for Ground 19 is item (vi) in the list of unresolved issues provided
in Annex I to the Defence Final Brief.?*¢ It was also briefly addressed by the Defence®*” and in
the Trial Judgment.**® These issues were litigated during the pre-trial and trial proceedings, but
were denied leave to appeal.>*” As announced in the Defence Final Brief,*° these are joined for
determination by the Appeals Chamber on their impact on the reliability of the Trial Judgment.
121. Pursuant to Article 38(3)(a) of the Statute, the Presidency shall be responsible for the
proper administration of the Court, with the exception of the OTP. On 9 December 2003, the
Presidency issued Presidential Directive ICC/PRESD/G/2003/001, which governs all
administrative issuances within the Court, including Administrative Instructions.**! Pursuant to
Article 44(3) of the Statute, the Registrar shall propose Staff Regulations, with the agreement
of the Presidency and the Prosecutor. Pursuant to Regulation 12.2 of the Staff Regulations, the
Registrar adopts the Staff Rules with the agreement of the Presidency and the Prosecutor.

122.  Article 42(2) of the Statute provides that the OTP shall be headed by the Prosecutor,
who shall have full authority over the management and administration of the Office. Pursuant
to Article 42(2) of the Statute and Rule 9 of the Staff Rules, the Prosecutor adopted the
Regulations of the Office of the Prosecutor (“OTP Regulations™).*>> OTP Regulation 21 reads
as follows: “All correspondence from the Office shall be sent in a manner that is in compliance
with the relevant Administrative Instructions on confidentiality, and prevents any danger to the
safety, well-being and privacy of those who provided the information or others who are at risk
on account of such information, or to the integrity of investigations or proceedings.”*>* The
Prosecutor also enacted a “Code of Conduct for the Office of the Prosecutor” (“OTP CoC”),

which identifies the “respect for confidentiality of investigations and prosecutions” as a primary

346 Annex 1 to the Defence Final Brief, item (vi).
347 Defence Final Brief, paras. 54-56.

348 Judgment, paras. 65, 142-145.

349 ICC-02/05-01/20-322 (application); ICC-02/05-01/20-402 (application denied) ; [CC-02/05-01/20-433, paras.
17-18 (leave to appeal denied); ICC-02/05-01/20-505-tENG (application); T-017, pp. 47-48 (application denied);
ICC-02/05-01/20-525 (leave to appeal denied).

330 Defence Final Brief, para. 6.

351 Presidential Directive ICC/PRESD/G/2003/001.

352 Regulations of the Office of the Prosecutor, Regulation 1.

353 Regulations of the Office of the Prosecutor, Regulation 21.
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guiding principle for the OTP and requires its staff to “uphold the highest standard of
confidentiality in the discharge of their duties” >>*

123.  Administrative Instruction ICC/AI/2007/001%% is the key administrative instruction
governing the confidentiality of documents and handling of confirmation information within
the Court (“Confidentiality Policy”). It was adopted pursuant to section 3 of Presidential
Directive ICC/PRESD/G/2003/001.33 The handling of judicial documents and court records is
governed by the Confidentiality Policy,’” whereas the levels of classification applicable to
judicial documents is governed by regulation 14 of the Regulations of the Registry (“RoR”).>**
Sections 5.4, 5.10 and 5.13 clarify the equivalent level of classification under the
Confidentiality Policy and those applicable for judicial documents pursuant to regulation 14 of
the RoR. Section 5.7 specifies that the level of classification by default under the Confidentiality
Policy, “[ICC] RESTRICTED,” is reserved for documents concerning the operation and
administration of the Court and its processes and has no equivalent for judicial documents. It
applies unless the documents meet the criteria for other levels of classification defined under
the Confidentiality Policy, such as “Public”, “Confidential” and “Under Seal” for judicial
documents. Relevantly, sections 7.1-7.2 of the Confidentiality Policy require that classified
information shall be clearly marked with its appropriate level of classification, and that such
markings shall be applied to all copies of classified information.>>

124.  These provisions form the coherent body of rules governing the protection and handling
of classified information within the Court, in particular by the OTP. On repeated occasions
throughout the proceedings,*®® the Defence raised concerns and/or made submissions that the
OTP was not complying with these rules, in the first place the rule requiring that classified
documents, such as OTP witnesses statements, be classified and marked confidential due to
their high sensitivity and the risks induced by their dissemination for the protection of victims,
witnesses, and persons at risk on behalf of the activities of the Court in Sudan, including staff.

125. Both the Pre-Trial and the Trial Chamber dismissed the Defence’s submissions with

respect to the consequence of the Prosecution’s noncompliance with the confidentiality rules

334 Code of Conduct for the Office of the Prosecutor, paras. 11, 32-36. According to section 35(a) of the OTP CoC,
“confidentiality” includes “full conformity with policies and procedures regarding confidentiality of
correspondence, documents, proceedings, information and other matters. Members of the Olffice shall pay
particular attention to the provisions set out in the Information Security Manual, the Administrative Instructions
on the ICC Information Protection Policy and the Computer and Network Services Policy” (emphasis added).

355 Administrative Instruction ICC/A1/2007/001.

3% Presidential Directive ICC/PRESD/G/2003/001, sect. 3 “Administrative instructions.”

357 Administrative Instruction ICC/A1/2007/001, explanatory note and sections 1.9, 1.14.

358 The highest level of classification under regulation 14(d) of the RoR, i.e. “Secret”, has no equivalent in the
Confidentiality Policy.

3% Administrative Instruction ICC/A1/2007/001, explanatory note and sections 7.1-7.2.

360 JCC-02/05-01/20-322, paras. 23-26, 28; ICC-02/05-01/20-505-tENG, paras. 7-9; ICC-02/05-01/20-941-Conf-
Exp-Anx32; ICC-02/05-01/20-977-Conf-Exp-Anx8.
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on the admissibility of the impacted evidence, in particular witness evidence. Pre-Trial
Chamber II found that this risk was “overstated and largely speculative” and compensated by
the use of meta-data.’®! Trial Chamber I agreed with that ruling,**? and concluded in the Trial
Judgment that “the Prosecution’s practice of marking the contested witness statements as
‘restricted’ instead of ‘confidential’ does not raise an issue of the fairness of the
proceedings. %

126. While dismissing the Defence’s observations because they had no demonstrated impact
on the reliability of the evidence, both Chambers opined, though, in favour of the Defence’s
submissions that the OTP was not compliant with the rules protecting confidentiality.*** Both
Chambers agreed that the Prosecution had systematically failed to comply with the Court’s
rules protecting confidentiality, especially the marking of confidential evidence, but found that
this had no impact on its admissibility. The Defence submits that the second limb of the
Chambers’ rulings regarding the impact on the admissibility of the evidence amounted to errors
in law and that these errors created an issue impacting the reliability of the Trial Judgment.
127. The Defence relies on the jurisprudence on Article 69(7) of the Statute mentioned in
support of Grounds of Appeal 6 and 7 above. According to this case law, “a trial chamber is
required to ensure that an item of evidence affected by an exclusionary rule is ruled
inadmissible” >% Article 69(7) of the Statute is among these “exclusionary rules” when
evidence was obtained by means of a violation of the Statute. “[T)he central issues in this
analysis are what measures, if any, the ICC Prosecution put in place to ensure that any possible
violations arising from the surrounding context and circumstances did not impact on, or
facilitate, their evidence gathering process. This includes examining what steps, if any, were
taken to ensure that the evidence gathering process afforded the necessary rights and
protections to the person interviewed and safeguarded the product of the interview, pursuant
to the applicable law under the Statute”.>%®

128.  The Defence submits that the reference made to “the Statute” should be interpreted in
light of its purpose, that is, the safeguard of confidentiality and of the fairness of the
proceedings. As detailed above, the Confidentiality policy was enforced by way of an

administrative instruction®¢’ enacted  pursuant to Presidential Directive

361 [CC-02/05-01/20-402, para. 42.
362 T-017, pp. 47-48.

363 Judgment, paras. 142-145.

364 1CC-02/05-01/20-402, para. 42: “the Chamber agrees that it would be preferable for all confidential documents
to be clearly marked as such in accordance with the Court’s policies on information security”; T-017, p. 48
(quoting PTC II); T-083, p. 91.

365 Ongwen, 1CC-02/04-01/15-2022-Red A, para. 500.

366 41 Hassan, ICC-01/12-01/18-2114, para. 17; See also Al Hassan, ICC-01/12-01/18-1475, para. 45.

3¢7 Administrative Instruction ICC/A1/2007/001.
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ICC/PRESD/G/2003/0013%® issued by the Presidency pursuant to the power entrusted to it under
Article 38(3)(a) of the Statute. Regulation 21 of the OTP Regulations**® and sections 8(d), 32
and 35(a) of the OTP CoC3"° require the OTP and its staff to comply with the Confidentiality
Policy in the handling of evidence. Although these obligations do not form part of “the Statute”
per se, they are derived from it and, as such, form part of the applicable law before the Court
pursuant to Article 21(1) of the Statute. The fact that the drafters of the Statute elected not to
include, inter alia, the rules governing confidentiality within the Statute itself cannot be
construed as these not being protected under the Statute. Finding otherwise would deprive the
entire body of policies and rules derived from the provisions of the Statute, such as the RoC,
RoR, OTP Regulations, OTP CoC, Staff Regulations and Staff Rules, of any legal value. The
reference to “the Statute” in its Article 69(7) must therefore be interpreted to include subsidiary
rules whose violations may impact the fairness of the proceedings, including those protecting
confidentiality.

129.  As submitted under Grounds of Appeal 6 and 7 above, the answer to the question
“what did the Prosecution do to redress the violation of the Court’s confidentiality rules?” is,
again, nothing. Neither the repeated cautions addressed by the Chambers,*’! nor the repeated
warnings addressed by Lead Counsel directly to the Prosecutor’’* triggered any corrective
action. The OTP was perfectly aware of its non-compliance with the Confidentiality Policy but
carried on disregarding its marking obligations under its section 7. Even evidence collected
after the confirmation of charges, that is, after Pre-Trial Chamber II’s first finding that the OTP
was not compliant with the Confidentiality Policy,*”® remains improperly marked.

130. As submitted under Grounds of Appeal 6 and 7 above, to support the impact of the
violation of the Confidentiality Policy on the reliability of the evidence, the Defence had relied
on a number of instances of interference with the evidence and the security of witnesses, as

reported by the Prosecution®’* and the Registry.>”* The Pre-Trial and Trial Chambers thus erred

368 presidential Directive ICC/PRESD/G/2003/001, sect. 3.

369 Regulations of the Office of the Prosecutor, Regulation 21.

370 Code of Conduct for the Office of the Prosecutor, sect. 8(d), 32, 35(a).

37 ICC-02/05-01/20-402, para. 42: “the Chamber agrees that it would be preferable for all confidential documents
to be clearly marked as such in accordance with the Court’s policies on information security”; T-017, p. 48, lines
4-6 (quoting PTC II); T-083, p. 91.

372 1CC-02/05-01/20-941-Conf-Exp-Anx32; ICC-02/05-01/20-977-Conf-Exp-Anx8.

373 1CC-02/05-01/20-402, para. 42; T-017, pp. 47-48; Judgment, paras. 142-145.

374 1CC-02/05-01/20-95, paras. 27-29; 1CC-02/05-01/20-209-Conf (ICC-02/05-01/20-209-Red), paras. 14-16;
ICC-02/05-01/20-218-Conf (ICC-02/05-01/20-218-Red), para. 18; ICC-02/05-01/20-231-Conf (ICC-02/05-
01/20-231-Red), paras. 5-6, 21-25; T-017, p. 9 (Conf); ICC-02/05-01/20-532-Conf (ICC-02/05-01/20-532-Red),
para. 6; ICC-02/05-01/20-609-Conf-AnxA-Red2, P-0874 (no. 4), P-0987 (no. 10), P-0994 (no. 12), P-0119 (no.
20), P-0877 (no. 23), P-0892 (no. 25), P-0990 (no. 34); ICC-02/05-01/20-622-Conf-AnxA; ICC-02/05-01/20-622-
Conf-AnxB; ICC-02/05-01/20-622-Conf-AnxC; ICC-02/05-01/20-623-Conf (ICC-02/05-01/20-623-Red), paras.
5-9, 13, 18; ICC-02/05-01/20-977-Anx2; 1CC-02/05-01/20-941-Conf-Exp-Anx32; ICC-02/05-01/20-977-Conf-

Exp-AnxS8.
375 T-080, p. 11 (Conf); ICC-02/05-01/20-907-Conf-Exp, para. 34.
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in law and in fact when they found that the Defence’s submissions were largely speculative.?’¢
They were not. In a number of cases, the Defence’s concerns had materialised. The Defence
also relied on the impossibility for the Victims and Witnesses Unit to deploy and protect victims
and witnesses on Sudanese territory (See Ground of Appeal 12 above). The burden was not
on the Defence to prove that each and every improperly protected piece of evidence and witness
statement had been tampered with or impacted. Evidence that this risk had materialised in a
concerning number of cases should have been enough to conclude that the OTP’s persistent and
unexplained recklessness in protecting the confidentiality of its evidence had reached a point
where the integrity of the proceedings was irremediably compromised.

131.  The Prosecution’s persistence in disregarding the Confidentiality Policy in the handling
of its evidence despite all warnings should not have been tolerated and gone unsanctioned. It
had reached a point where the Prosecution’s persistent refusal to comply with the Court’s, and
its own Office’s, rules had become irreconcilable with the preservation of the integrity and
fairness of the proceedings. Pre-Trial Chamber II and Trial Chamber I thus erred in law in
finding that the Prosecution’s persistent disregard of confidentiality rules had no impact on the
integrity and fairness of the proceedings.?”’ This error impacted on the reliability of the entire

Trial Judgment, which should be quashed accordingly.

Ground 21 — Procedural Error and/or Error of Fact and/or Law and/or Breach of
Fairness: Abuse of Chamber’s authority in relation to the submission of the Defence Final

Brief

132.  Unlike the foregoing, the subject matter of this ground of appeal is not listed among the
“unresolved issues” identified in Annex I to the Defence’s Final Brief,*’® because it relies on
events that took place after the original submission of the Defence’s Final Brief, on 4 November
2024.37 It nevertheless forms part of the issues impacting the fairness of the trial proceedings,
as added in the Defence final oral arguments on 12 December 2024.3% Together with those
listed in Annex I and addressed in Grounds of Appeal 6 to 20 above, the subject matter of the
present Ground of Appeal form part of those which could not be submitted for final resolution
by the Appeals Chamber.*®!

133.  This last ground of appeal impacting on the fairness of the proceedings is related to an

event that took place at the very end of the trial proceedings, in relation to the submission of

376 ICC-02/05-01/20-402, para. 42.

377 Judgment, para. 145.

378 1CC-02/05-01/20-1210-AnxI.
379 1CC-02/05-01/20-1207-Conf.
0 T161, p. 61.

381 Defence Final Brief, para. 6.
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the Defence’s Final Brief. The Chamber had set a page limit of 300 pages for the Defence’s
Final Brief.*®? The Defence applied for reconsideration of that decision on the ground that it
needed 370 pages to present its full final argument to the Trial Chamber.*33 Reconsideration
was denied by email on 1 November 2024, with reasons provided on 4 November 2024.3%* As
4 November 2024 was the date for submission of the Final Brief, the situation left no room for
filing an application for leave to appeal.

134.  On 4 November 2024, the Defence filed the original version of its Final Brief, within
the imposed page limit of 300 pages. This original version included an Annex II compiling the
portions of the Defence Final Brief that the Defence had been compelled to delete in order to
comply with the 300-page limit. Paragraph 50 of this original version of its Final Brief clarified
the purpose of Annex I1.>®> The purpose was clear: this was not an attempt to file additional
submissions in Annex II to circumvent the 300-page limit set by the Trial Chamber. This aimed
at providing the public with the full version of the Defence argument that the 300-page limit
prevented it from submitting and at providing contemporaneous evidence of the prejudice
caused to the Defence by the denial of the required number of pages. The Trial Chamber was
not asked to consider Annex Il in its deliberation.

135.  Despite this justification, the Trial Chamber issued a decision striking out Annex II
from the trial records, accusing the Defence of misconduct and ordering the Defence to file an
amended final brief.3%°

136. Article 67 of the Statute defines the “Rights of the Accused”. These include, inter alia,
the right to a fair hearing and the right to examine witnesses. In the French version of the Statute,
“fair hearing” becomes “le droit a ce que sa cause soit entendue”. The right to a fair hearing is

a fundamental component of the right to a fair trial, as relevantly found by the European Court

382 1CC-02/05-01/20-1201.

383 ICC-02/05-01/20-1204.

384 1CC-02/05-01/20-1205.

385 1CC-02/05-01/20-1207-Conf, para. 50 : [REDACTED].

386 |CC-02/05-01/20-1209, paras. 11, 13-14, 17 : “While the Defence submits that ‘[t]hese do not form part of the
Final Brief and are only annexed as proof of prejudice’ and that ‘[t]he compilation of the deleted paragraphs in
Annex Il is not an attempt to circumvent Decision #1201, Annex II nonetheless contains submissions in
contravention of Regulation 36(2)(b) and contrary to the Chamber’s explicit order. [...] The Chamber therefore
considers that the Defence’s course of action is not only a breach of the relevant Regulation, but also a deliberate
flouting of the Chamber’s order, as was presaged in the Reconsideration Request and the Defence’s subsequent
e-mail. Both Defence counsel are experienced advocates. The Chamber therefore considers that they are well
aware that such a considered violation of a Court order amounts to misconduct. In light of this, the Chamber is
considering what action, if any, is appropriate to take. [...] The Chamber therefore strikes from the record Annex
1l to the Defence’s Final Brief, and orders the Defence to file an amended final brief which is self-standing,
contains no more than 300 pages, and includes complete, stand-alone submissions that may be fully
comprehensible to the Chamber, together with the relevant corresponding annexes. [...] For these reasons, the
Chamber: DIRECTS the Registry to strike from the record Annex II to the Defence’s Final Brief”.
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of Human Rights (“ECtHR”).*” In the Bemba Case, Pre-Trial Chamber III found as well “that
the right to a fair trial includes the right of the parties to submit any observations that they
consider relevant and that this right should be practical and effective.”%

137. The powers of the Trial Chamber are clearly set up under the Court’s legal provisions,
in particular but not only, Article 64 of the Statute. No legal provision explicitly provides a
power to strike a document filed from the record of the case. In the present instance, the Trial
Chamber relied on regulation 29 of the RoC, which mentions the “inherent powers” of the
Chamber in its paragraph 2. In Banda, Trial Chamber IV clarified that the “inherent powers”
doctrine had limits.*® In similar instances of apparent non-compliance, the Appeals Chamber,
acting pursuant to regulation 29 of the RoC, ordered that non-compliance with filing
requirements in future cases would result in the rejection of the documents filed and that the
Parties shall add a note specifying the number of words in their document in compliance with
regulation 36 of the RoC;*° or the re-filing of the document in compliance with filing

391 or the dismissal of the appeal.®®> The Appeals Chamber never resorted, nor

requirements;
warned about the resorting to such a drastic measure as the striking out of a document from the
record of a case.

138. The Trial Chamber’s finding that Annex II contained submissions in violation of
Regulation 36(2) of the RoC amounted to an error of fact. Annex II did not contain submissions
in addition to the Defence’s Final Brief. Paragraph 50 of the initial Final Brief specified that
Annex II was not submitted for the Trial Chamber’s consideration, i.e. these were not
submissions.**® The Defence could not have said it more clearly. The Defence Final Brief did
not exceed the authorized 300 pages. The Defence had been fully compliant with the Trial

Chamber’s instructions, while trying to preserve proof of the prejudice that the 300-page limit

caused to the right of the Defence to present its arguments as fully as it required.

387 ECtHR, _Perez v. France GC, 47287/99, para. 80 : “The Court notes that the right to a fair trial as guaranteed
by Article 6 § 1 of the Convention includes the right of the parties to the trial to submit any observations that they
consider relevant to their case. The purpose of the Convention being to guarantee not rights that are theoretical
or illusory but rights that are practical and effective (see Artico v. /15, judgment of 13 May 1980, Series A no. 37,

p. 16, § 33), this right can only be seen to be effective if the observations are actually “heard”, that is duly

considered by the trial court. In other words, the effect of Article 6 is, among others, to place the “tribunal” under
a duty to conduct a proper examination of the submissions, arguments and evidence adduced by the parties,

without prejudice to its assessment of whether they are relevant (see Van de Hurk v. the Netherlands, judgment of
19 April 1994, Series A no. 288, p. 19, § 59).”.

388 Bemba, ICC-01/05-01/08-55, para. 22.

38 Banda, ICC-02/05-03/09-410, para. 78 : “/S]uch inherent powers or incidental jurisdiction may only be invoked
in a restrictive manner in the context of the ICC. This caveat is important for the reason, among others, that its
proceedings are governed by an extensive legal framework of instruments in which the States Parties have spelt
out the powers of the Court to a great degree of detail”.

30 Gaddafi et al., ICC-01/11-01/11-565 OA6, paras. 31-32.

31 Gbagbo, ICC-02/11-01/11-266 OA2, para. 11.

32 Lubanga, ICC-01/04-01/06-393 OA2, para. 13.

393 1CC-02/05-01/20-1207-Conf, para. 50.
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139. In its application for reconsideration, the Defence had clearly stated that it was striving
to reduce its draft Final Brief from 480 to 370 pages, that it could not present its full argument
with fewer pages than 370 and that any lesser page-limit would frustrate the Appellant’s right
to a fair hearing protected by Article 67(1) of the Statute.>** It further tried to give the measure
of how imperative the granting of the requested 370 pages was by submitting that their denial
would leave the Lead Counsel with two equally impossible options, i.e. giving up some
important submissions or disobeying the Chamber’s page-limit and exposing himself to
sanctions, and that Article 16(1) of the Code of Professional Conduct for Counsel gave
prevalence to the rights of the Appellant.>®> The Trial Chamber had no basis to maintain the
limit of 300 pages, other than an uninformed assessment of what should be appropriate, without
knowing the arguments that the Defence would have to present within that limit.>*® Fairness of
the trial process cannot be achieved without a minimum of trust between the Chamber and the
Parties: in the present case, the trust that was asked for was nothing else than letting the Defence
have the reasonable number of pages it required to present its argument. With the Lead Counsel
submitting that he may have no choice other than to expose himself to professional sanctions,
in the absence of any precedent questioning the trust the Chamber should have in the
professionalism of the Defence and in the absence of any clear basis to assess that 300 pages
was enough, no reasonable Chamber would have maintained this page limit. By doing so, the
Trial Chamber took the risk of preventing the Defence from presenting its arguments in full, in
breach of its duty to ensure the fairness of the trial pursuant to Article 64(2) of the Statute. In
addition to this error of fact by determining without knowing that 300 pages was enough, the
decision to maintain the page limit and prevent the Defence from presenting its full arguments
amounted to a procedural error, an error of law and a breach of fairness.

140.  As a result of this quadruple error of fact, law, procedure and breach of fairness, the
Defence was compelled to delete important submissions from its Final Brief. The striking out
of Annex Il now deprives the Defence of the possibility to establish and prove its prejudice, but
the Defence can at least give a general indication of some of the topics that had to be excised
from its Final Brief with consequences in the Trial Judgment: the impact of misrepresentation
in asylum claims on the assessment of witnesses’ evidence (See Ground of Appeal 22
)37

below part of the submissions on the admissibility of the pre-surrendering video into

evidence (See Ground of Appeal 30 below);**® evidence on record that evidence was

394 1CC-02/05-01/20-1204, paras. 9, 12.
395 ICC-02/05-01/20-1204, para. 13.

3% 1CC-02/05-01/20-1204, para. 9.

397 Judgment, paras. 219-222.

39 Judgment, paras. 242-249.

No. ICC-02/05/01/20 60/174 4 February 2026


https://www.legal-tools.org/doc/hkd0d8pe/pdf
https://www.legal-tools.org/doc/hkd0d8pe/pdf
https://www.legal-tools.org/doc/hkd0d8pe/pdf
https://legal-tools.org/doc/kybdn47z/pdf
https://legal-tools.org/doc/kybdn47z/pdf

| CC-02/05-01/20-1303-Red 04-02-2026 66/179 A

fabricated;**” the number and training of PDF members (See Ground of Appeal 40 below);**°
the GoS’ reduced intelligence capacity to monitor and identify rebels;*’! the evolving definition
of Janjaweed over time (See Ground of Appeal 40 below);** the impact of dropped OTP
witnesses on the presentation of its case in Mukjar;*® evidence of mistreatment at Mukjar
Police Station (See Ground of Appeal 73 below),*** inconsistencies regarding the perpetrators
of arrests in Deleig (See Ground of Appeal 74 below);*® inconsistencies with respect to
number and location of execution sites around Deleig (See Ground of Appeal 74 below);*%
and evidence of other additional physical traits of A/i Kushayb (See Ground of Appeal 33
below).*” On all these topics, the Trial Judgment’s findings were issued on the basis of partial
submissions solely constrained by a page limit on the side of the Defence. Unsurprisingly, these
topics now form the subject matter of a number of grounds of appeal, which may have been
avoided, had the Defence been allowed to present its argument in full.

141.  Whether the outcome of the trial would have been different had it been able to include
these additional submissions in its Final Brief bears no relevance here. The only thing that
matters is that the right of the Appellant to present his defence was constrained with by the Trial
Chamber’s decisions, in breach of his right to a fair hearing pursuant to Article 67(1) of the
Statute. The Trial Chamber, which was responsible for ensuring the fairness of the proceedings
pursuant to Article 64(2) of the Statute, compromised it for the sake of arbitrarily limiting the
number of pages of the Defence Final Brief. This major and unnecessary breach of fairness
impacted on the whole Judgment, which should be quashed accordingly as unfair.

(C)  Issues Impacting the General Assessment of the Evidence

Ground 22 — Error of Law: Impact of Misrepresentation in Asylum Claims on Witnesses’

Evidence

142. The Judgment relies on Prosecution witnesses [REDACTED] to establish
[REDACTED]*® the events leading up to [REDACTED],*” [REDACTED]

39 This aspect is consequently not addressed in the Trial Judgment.

409 Judgment, paras. 303-309. This was relevant for the definition of Janjaweed.

401 Judgment, paras. 286-289, as to the distinction between normal citizens and rebels.
402 Judgment, paras. 323-333.

403 Judgment, all factual findings on Mukjar.

404 Judgment, paras. 520-536.

405 Judgment, paras. 591-602.

406 Judgment, paras. 622-634.

407 Judgment, paras. 207-213.
408 Judgment, para. [REDACTED]
409

Judgment, para. [REDACTED]
No. ICC-02/05/01/20 61/174 4 February 2026

[REDACTED]).
[REDACTED]).

A~ A~


https://legal-tools.org/doc/kybdn47z/pdf
https://legal-tools.org/doc/kybdn47z/pdf
https://legal-tools.org/doc/kybdn47z/pdf
https://legal-tools.org/doc/kybdn47z/pdf
https://legal-tools.org/doc/kybdn47z/pdf
https://legal-tools.org/doc/kybdn47z/pdf
https://legal-tools.org/doc/kybdn47z/pdf
https://legal-tools.org/doc/kybdn47z/pdf
https://legal-tools.org/doc/kybdn47z/pdf
https://legal-tools.org/doc/kybdn47z/pdf

|CC-02/05-01/20-1303-Red 04-02-2026 67/179 A

in Mukjar,*!° [REDACTED] in Deleig*'! and the [REDACTED].*!? In relation to these three
witnesses, the Defence submits that the Chamber erred in law by failing to give sufficient
weight to previous misrepresentations and inconsistencies between the evidence contained in
Prosecution witnesses’ asylum requests and the evidence given before the Court. At paragraph
220, the Trial Judgment found as follows: “When a witness admitted that he/she had lied the
Chamber considered the following circumstances: - was the lie deliberate, rather than
accidental; - did it relate to a significant issue; - and what reason was given for the lie. e.g.,
fear or gaining an advantage which might otherwise be denied.”*'?

143. Domestic national asylum case law,*'* including the one relied upon in the Trial
Judgment, considers misrepresentations to national asylum authorities as “grounds of lack of
personal credibility” casting “doubts as to the applicant’s credibility”.*'> According to this case
law, the witnesses’ misrepresentations before national authorities could have had a

determinative negative impact on their credibility*!®

and should have been considered by the
Chamber when assessing the reliability of the concerned witnesses’ evidence.*!” The mere
possibility offered to cross-examine the witnesses cannot redress the misrepresentations
contained in the asylum file. Cross-examination can serve to reveal, demonstrate or confirm
misrepresentations, but it can in no way redress these, nor transform a witness who should have

been found unreliable because of his misrepresentations into a reliable and credible witness.

That is the excessive virtue attached in the Trial Judgment to cross-examination. Irrespective

410 Judgment, para. [REDACTED] ((REDACTED]).

1(
41 Judgment, para. [REDACTED] ([REDACTED]).
412 Judgment, para. [REDACTED] ([REDACTED]).
413 Judgment, para. [REDACTED].
414 See e.g. UK: A refugee status would be cancelled if evidence emerges that the status was obtained by
misrepresentation, (UK Guidance on Revocation of protection status); Canada: Providing false information on
your refugee claim application is considered lying, and your application may be refused or revoked and you’ll be
banned from re-entering Canada (Canada: Consequences of immigration and citizenship fraud); South Africa:
Refugee status based on an application which contains any materially incorrect or false information shall be
withdrawn and is criminally punishable, South Africa: Refugees Act 1998, Articles 36 — 37, Brazil: Loss of refugee
status shall occur if there’s proof that such status was awarded on grounds of false facts, Brazilian Refugee Law,
1997 Article 39 ; Japan: When a refugee status was acquired due to deceit or other wrongful means it shall be
revoked, Japan: Immigration Control and Refugee Recognition Act, 1951 Article 61-2-7.
415 Ireland: A v Refugee Appeals Tribunal and Minister for Justice, Equality and Law Reform Judgment, paras 14-
15.
416 Contra Judgment, para. 222. See e.g. Marti¢, 1T-95-11-T, para. 38; Bizimungu et al., ICTR-99-50-T, paras.
830-831; Zigiranyirazo ICTR-01-73-T, paras. 139-140: If a witness has an expectation of material benefit arising
from his or her testimony, this automatically impacts on the witness’ credibility and the weight that can be given
to their evidence.
47 Bemba et al, ICC-01/05-01/13-2275-Red A A2 A3 A4 A5, para. 1019, “In the Appeals Chamber’s view,
whether a particular witness is considered credible will depend on a case-by-case assessment of the evidence, in
light of all relevant circumstances. While the fact that a witness is known to have previously given false testimony
before a court is one of such relevant circumstances that a trial chamber shall duly consider when assessing the
reliability of the concerned witness’s testimony, this fact does not necessarily mean that his or her testimony should
be automatically excluded, or that the witness’s evidence is per se unreliable.” (emphasis added).
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of their cross-examination by the Defence, these three witnesses should not have been found
reliable.*!8

144.  The first criterion set out at paragraph 220 of the Judgment amounts to an error of law.
For a lie to be a lie, it cannot be accidental. This is the fundamental difference between a lie
and a mistake.

145. Inits credibility assessment, the Chamber decided [REDACTED].*" This demonstrates
that the Chamber has considered challenge as a matter of importance in order to assess the
witness’s credibility. However, the Chamber did not apply its own criteria to [REDACTED].4*°
146. In the case of [REDACTED],*! the Defence challenged his overall credibility on the
basis that he lied in his asylum application, [REDACTED].**> The Chamber rejected the
Defence’s argument without addressing it further,*** whereas it should have been considered as
a significant issue according to the Chamber’s own standard.*** Witness [REDACTED]’s
misrepresentations were material; these impacted his credibility. The cross-examination
conducted by the Defence only served to confirm these. It did not, could not and did not have
to redress them.

147.  The credibility assessment conducted by the Chamber for [REDACTED]** is another
example of the inconsistent application of the Trial Chamber’s own standards. The Defence
challenged his credibility based on the fact that [REDACTED], whereas he specifically
mentioned having personal knowledge that the Janjaweed and SAF attack in the Sindu area
was conducted in August 2003, [REDACTED].** This was not accepted as an
issue impacting the witness’ credibility by the Chamber,**” even though it clearly relates to a
significant issue of relevance for the case. The caution that should have been applied by the
Chamber to assess [REDACTED]’s credibility was reinforced by the fact that [REDACTED]
was communicated to the Defence only after his appearance. The Defence thus had no
opportunity to cross-examine him on his discrepancies, which placed [REDACTED].**® This

witness should not have been found credible .**°

418 Judgment, para. 220.

419 Annex B, paras [REDACTED]; para. [REDACTED]

420 See e.g. Annex B, para. [REDACTED], para. [REDACTED].

421 Annex B, para. [REDACTED].

422 Defence Final Brief, para. [REDACTED], See also [REDACTED].

423 Annex B, para. [REDACTED].

424 Judgment, para. 220.

425 Annex B, para. [REDACTED].

426 Defence Final Brief, para. [REDACTED], See also [REDACTED].

427 Annex B, para. [REDACTED].

428 Defence Final Brief, para. [REDACTED], See also [REDACTED]; ICC-02/05-01/20-1134-Conf-Anx; ICC-
02/05-01/20-1146-Conf.

429 Judgment, para. [REDACTED].
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148.  The Trial Chamber further erred in law in the application of the third criterion set out at
paragraph 220 of the Judgment, that is, the reason given for the misrepresentation, with respect
to Witness [REDACTED]. Witness [REDACTED] had justified the lies made in his asylum
claim [REDACTED].*** This was a vague, speculative and unfounded fear from the witness.
Yet, the Chamber found it enough to explain and excuse his misrepresentations and to refuse
to draw any consequence of the general credibility of [REDACTED].

149. Third, the only live witness whose credibility was impacted because of
misrepresentations in his asylum application was [REDACTED],**! who admitted that 1)
[REDACTED] and ii) [REDACTED].**?> Even though this significant inconsistency
was acknowledged by the Chamber, [REDACTED]’s credibility was only impacted with
regards to his identification of [REDACTED].***> But this misrepresentation was of such
importance and of such relevance for the case and the acts and conduct of the Appellant that no
reasonable trier of fact could have found Witness [REDACTED] reliable. [REDACTED] did
not explain why his evidence on [REDACTED]. If one version was impacted by his interests,
it is the one served to the OTP and the Court.

150. These multiple errors of law impacted on the Trial Chamber’s assessment of the relevant

witnesses’ credibility and, ultimately, the Appellant’s finding of guilt.

Ground 24 - Error of Law: Double standard in the assessment of Prosecution and

Defence evidence (impact of unreliable aspects of testimony)

151. It appears from ICC case law that, even though the Trial Chamber need not discuss
every item of evidence submitted, it is for the Appeals Chamber to conduct a case-by-case
assessment to determine whether the Trial Chamber abused its discretion in failing to discuss
evidentiary matters with respect to items of evidence about which concerns were expressed
during the trial.*** The Trial Chamber applied a double-standard in its evidence assessment by
failing to address evidentiary challenges made by the Defence during the trial that were relevant
to the assessment of P-0905’s and P-0769’s credibility. Specifically, regarding P-0905, the
Defence raised several issues pertaining to his credibility. Two of them related to his

[REDACTED].**® This was not addressed by the Trial Chamber in its Judgment.**® Concerning

430 [REDACTED].

41 Annex B, [REDACTED].

432 Defence Final Brief, para. [REDACTED], See also [REDACTED]; DAR-D31-00000012 at 0002;
[REDACTED].

43 Annex B, [REDACTED].

434 Ongwen, ICC-02/04-01/15-2022-Red A, para. 509.

435 Defence Final Brief, paras. 134-135.

436 See Annex B, relevant paras. 325-348 concerning the assessment of this witness.
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P-0769, who was [REDACTED],*” the Defence challenged his credibility inter alia because
he negotiated with the OTP to be a witness to [REDACTED] and serve his personal interest.**
The Trial Chamber did not address this challenge in its Annex B and concluded that it found
no evidence that P-0769 wanted to shift blame to any person without weighing his motives to
testify as had been raised by the Defence in its Final Brief.***
152.  In the Judgment, the Trial Chamber treated Prosecution witnesses differently from
Defence witnesses by applying a different standard to the credibility assessment of the latter,
causing unfairness. On the one hand, regarding Prosecution witnesses, the Trial Chamber
“relied on ‘certain aspects of a witness’ evidence, while considering other aspects
unreliable” **° Indeed, as developed in this Appeal Brief, even though significant
inconsistencies arose from Prosecution witnesses’ evidence, this did not necessarily affect their
credibility and/or reliability on other topics.**! On the other hand, in its assessment of the
evidence of D-0001, D-0002 and D-0035, the Chamber found that the entirety of their evidence
was affected by their unreliability on only one aspect of their evidence.**?
153. D-0001 and D-0002’s were entirely disregarded because they contradicted the Trial
Chamber’s findings that the Appellant was known as A/i Kushayb.**® This impacted negatively
on their credibility and reliability on the other aspects of their testimonies, unrelated to the
question of the alias. For example, the fact that D-0001 — [REDACTED] = “had no information
or even knowledge of the Accused before 2010 should not have had any negative impact on
his evidence regarding the “role of the nazir and other functionaries in the Ta aisha tribe” or
the “position of neutrality of the Ta aisha tribe in the 2003-2004 counter-insurgency”,*** which
were totally unrelated. The same reasoning applies to D-0002 whose evidence regarding the
neutrality of the Ta’aisha tribe in 2003-2004 was accepted by the Trial Chamber.*®
Nevertheless, none of their evidence was taken into consideration by the Trial Chamber who
» 446

found that “[T]he members of the Janjaweed came from Arab tribes, including the Ta aisha”.

This impacted the findings on the alleged authority of the Appellant over the Janjaweed because

437 Annex B, para. 214.

438 Defence Final Brief, para. 156, See footnotes 453-456.

439 Annex B, para. 218.

440 Judgment, para. 198, See footnote 383 referring to Ongwen 1ICC-02/04-01/15-2022-Red A, para. 524, Ngudjolo
ICC-01/04-02/12-271 A, para. 168; Popovi¢ et al. IT-05-88-A, para. 132.

41 See Ground of Appeal 28. See also e.g. Annex B, paras. 30, 33, 37, 275, 345, 342.

442 Annex B, paras. 571-580 (D-0001); 581-589 (D-0002); 685-691 (D-0035).

443 Judgment, paras. 238-271.

444 Annex B, paras. 576 and 579. See also Defence Final Brief, para. 319; D-0001: T-154, p. 40 (Conf).
45 Annex B, paras. 588-589; See also Defence Final Brief, para. 319; D-0002: T-156, pp. 44-45(Conf).
446 Judgment, para. 324, See footnote 712 mentioning concerns regarding the credibility and reliability of D-0001
and D-0002. These were unrelated to the issue of Ta’aisha neutrality. In the case of D-0002, the Trial Chamber
did not even have concerns with his credibility on this matter, See Annex B, para. 58).
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no Janjaweed, including the Appellant, could have been from the Ta’aisha tribe due to its
avowed neutrality in the conflict, as developed further in Ground of Appeal 48.

154. D-0035 was found not credible by the Chamber based only on the finding that “it is
implausible that he had never heard of a connection between the name ‘Ali Kushayb’ and
Minister Harun or knew nothing about the charged events”.**” Not a single lie, and not a single
inconsistency with previous statements, or with other witnesses, emerged from his evidence.
Yet, based on a single “implausibility” — and without demonstrating that the CRF members
must have known of a connection between A/i Kushayb and Harun — the Chamber decided,
without any valid basis, to not rely on his account on the other aspects of his evidence namely
that: (i) Border Guards were, together with the PDF, the military component of the 2003-2004
counter-insurgency commonly referred as the so-called Janjaweed;**® and (ii) the Appellant
was one of the first recruits in Garsila when the CRF launched its recruitment campaign in early
March 2004, and that he must have been encamped from that date until completion of his
training.**’ It has to be noted that the Prosecution did not even cross-examine D-0035 on his
evidence regarding the recruitment into the CRF and encampment of the Appellant in early
March 2004. These are thus not challenged by the Prosecution*® and should have been duly
considered by the Trial Chamber (see Ground of Appeal 26 below).

155. The manifest and recurrent double-standard exemplified by the comparison between, on
the Prosecution’s side, P-0769 and P-0905 and, on the Defence’s side, D-0001, D-0002 and D-
0035 is an error of law which impacted on the overall fairness of the trial and the reliability of
the Judgment. Together with Grounds of Appeal 25 and 26 below, they contributed to make
the trial unfair, and redered the Judgment fatally flawed.

Ground 25 — Error of Law and/or Fairness and/or Reliability Error: Improper assessment

of Defence evidence on the alias

156. In its assessment of the Defence evidence concerning the alias Ali Kushayb, the Trial
Chamber adopted an approach that was legally and factually flawed.*! It misinterpreted the
testimony of Defence witnesses**? and/or discounted their evidence without identifying

concrete deficiencies.*>® Rather than assessing the Defence evidence on its own merits, the

47 Annex B, para. 691.

48 PD-0035: DAR-D31-00000274, paras. 28-29.

49 D-0035: DAR-D31-00000274, para. 22, See also Defence Final Brief, para. 765.
430 Judgment, paras. 199-201; See also Defence Final Brief, para. 787.

41 See also Ground of Appeal 24 on the double standard applied by the Trial Chamber between Prosecution and
Defence evidence in relation to their credibility and reliability.

452 Annex B, para. 584 vs D-0002: T-156, pp. 50-51, 67-68, 70-72 (Conf); Annex B, para. 675 vs D-0029: T-157,
pp. 24-25, 31, 34, 41-42 (Conf).

433 Annex B, paras. 584 (D-0002); 675 (D-0029).
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Chamber dismissed first-hand testimony as implausible or unhelpful without adequate
reasoning.*>* As set out below, this approach resulted in both errors of fact and law, and
materially affected its findings on the alias across all counts. The improper assessment of
Defence witnesses took various forms in the Trial Judgment, two of which are addressed below.
First Error: Trial Chamber’s treatment of non-contradictions as inconsistencies

157. Inits assessment of two Defence witnesses, D-0002 and D-0029, the Chamber erred in
fact by misinterpreting the substance of their testimony on the alias A/i Kushayb and
erroneously characterised their evidence as inconsistent or contradictory. These findings rest
not on genuine contradictions within the witnesses’ accounts, but on a misunderstanding of the
questions asked, the answers given, and the context in which the witnesses’ knowledge arose.
158. Inits assessment of the evidence of D-0002, the Trial Chamber identified two principal
inconsistencies. First, the Trial Chamber considered it contradictory that D-0002 stated he had
never heard the nickname A/i Kushayb, while later acknowledging that he had heard the name
in connection with ICC investigations.*> This characterisation rests on a misreading of the
witness’ answers and amounts to a partial error of fact. When asked whether he had ever heard
anyone call the Appellant A/i Kushayb, or whether the Appellant had ever referred to himself
by that name, D-0002 answered in the negative.*® This evidence concerned the witness’
personal and community-based knowledge of how the Appellant was addressed. When
subsequently asked a broader question as to when he first heard the name A/i Kushayb, D-0002
explained that he became aware of the name only after the investigations of the ICC started,
through public discussion.*”” These answers were by no means mutually exclusive. They
reflected a coherent account in which D-0002 distinguished between his personal and direct
familiarity with a name, and the later public association arising from ICC proceedings. This
distinction was expressly recognised during the testimony itself, including by the Presiding
Judge, who clarified that the witness did not deny the post-ICC linkage, but stated that he
learned of it only after the arrest warrants issued in 2007 and related publicity.*® By
characterising this clarification as a contradiction, the Trial Chamber failed to engage with the
context in which the questions were put and the ordinary meaning that this witness attached to
them. The Trial Chamber thereby mischaracterised the evidence and overstated purported
inconsistencies that should not stand when the testimony is read as a whole. This error impacted

on the Trial Chamber’s assessment of the credibility of D-0002. Had the Trial Chamber not

454 Annex B, paras. 610, 627-632.

455 Annex B, para. 584.

456 D-0002: T-156, pp. 50-51.
47P-0002: T-156, p. 51 (Conf).

48 P-0002: T-156, pp. 67-68 (Conf).
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misunderstood and mischaracterized D-0002’s account, his evidence would properly have been
accorded more weight.

159. Secondly, the Chamber erred in relying on the fact that D-0002 stated that the ICC arrest
warrants were widely known in Rahad-el-Berdi and that he discussed the investigation with the
Appellant, while also stating that he did not know the crimes with which he was charged.*’
The Trial Chamber erred in considering his statement as undermining his credibility. The
knowledge of the existence of an ICC investigation does not necessarily entail knowledge (or
understanding) of the specific charges. The trial record shows the opposite: D-0002 repeatedly
stated that he had never read the arrest warrant, that neither he nor the Appellant knew the
content of the charges,*®® and that such documents were not available locally.**! His evidence
is entirely consistent with the socio-cultural and informational context of Darfur,*¢? where ICC
proceedings were disseminated largely through oral transmission and general awareness rather
than through access to formal legal documents. Nothing in the record contradicts D-0002’s
explanation that one could know that a person was being investigated by the ICC, without being
aware of the precise nature of the charges against him. The Chamber did not identify any
inconsistency in this account.

160. Additionally, the Trial Chamber issued no finding on D-0002’s credibility and
reliability concerning the alias.*®* This absence of finding means that the rejection of D-0002’s
evidence on this aspect is left with no reason, in breach of the holistic approach to the evidence
(See Ground of Appeal 31 below) and Article 74(5) of the Statute.

161.  The Trial Chamber found Defence Witness D-0029 to be “somewhat inconsistent”.***
D-0029 testified that he regularly saw the Appellant in Rahad-el-Berdi after 2010 and that he
and others addressed him as “Uncle Ali” or “Abu Nasser”.*®> He stated that he first heard the
name Ali Kushayb on the radio in relation to unspecified “problems” between the government
and the opposition, and without recalling the precise context. He specified that he did not know
much about the problems,**® and later accepted that he had heard the nickname in connection
with the 2013 Salamat and Ta’aisha conflict.**” The Chamber considers that this contradicts the

witness’ earlier submissions to the Defence, when D-0029 stated that he only heard that the

4% Annex B, para. 584.

460 P-0002: T-156, pp. 70-71 (Conf).

461 P-0002: T-156 p. 72 (Conf).

462 Defence Final Brief, para. 796: the Defence submitted that people may have felt the alleged acts were morally
wrong without knowing they were international crimes, and awareness likely increased later due to the Court’s
involvement, so today’s understanding shouldn’t be projected back onto that period.

463 Annex B, paras. 584-585.

464 Annex B, para. 675.

465 Annex B, paras. 670-671 ; D-0029: T-157, pp. 24-25, 31 (Conf).

466 Annex B, paras. 672 ; D-0029: T-157 pp. 12-13, 31, 42 (Conf).

467 Annex B, paras. 672; D-0029: T-157 pp. 42-44 (Conf).
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Appellant was wanted by the Court when he surrendered in 2020.46® The fact that D-0029 only
heard that the Appellant was wanted by the Court when he surrendered in 2020 does not rule
out the credibility of his hearing the nickname in an unconnected context on the radio. While
finding the account “somewhat inconsistent”,**® without further precision nor the identification
of any material contradiction, dishonesty, or motive to mislead, the Trial Chamber did not
explain why evidence demonstrating the manner in which the Appellant was addressed locally,
even years after the charged period, lacked probative value, particularly in light of the Defence’s
argument that the association of the name A/li Kushayb with the Appellant emerged and
consolidated through media dissemination after 200747° (See Ground of Appeal 35 below)
This amounted to a cursory dismissal of D-0029’s evidence, without adequate reasoning.

162. By discounting D-0002 and D-0029, the Trial Chamber failed to take into account
relevant evidence bearing on how and when the association between the Appellant and the
nickname Ali Kushayb emerged. This was not compatible with the holistic approach to the
evidence established by the Trial Chamber itself, and impacted on its assessment of the alias
across all counts.

Second error: Defence witnesses discounted based solely on the inconsistency of their evidence
with the Chamber’s findings on the alias

163. This aspect is closely connected with Ground of Appeal 31 above. It comes in addition
to it by insisting on the inner quality and probative value of the discarded Defence witnesses’
evidence.

164. In addition to misinterpreting Defence evidence, the Chamber erred by dismissing or
according little weight to the testimony of several Defence witnesses without identifying
concrete material deficiencies that would justify such treatment. In particular, the Trial
Chamber did not point to internal inconsistencies, contradictions with established facts, motives
to mislead, evidence of collusion, or inherent weaknesses in the witnesses’ individual accounts.
Instead, the Trial Chamber repeatedly treated the absence of knowledge of the nickname A/i
Kushayb, or the refusal to accept the Prosecution’s theory that the Appellant was Ali Kushayb,
as a factor undermining their credibility. This approach effectively equated disagreement with
the Prosecution’s case with unreliability, contrary to every principle governing the fair,
objective and unbiased assessment of testimonial evidence.

165. The Trial Chamber’s treatment of Defence Witness D-0007 exemplifies this error. D-

0007’s evidence was accorded limited weight primarily on the basis that it was “implausible”

468 Annex B, para. 672; D-0029: T-157 p. 34 (Conf).
469 Annex B, para. 675.
470 Defence Final Brief, paras. 73-102.
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that he had not heard of the nickname, given the existence of media reports.*’! The Trial
Chamber did not identify any inconsistency in his account, any motive to mislead, or any
deficiency in his first-hand evidence regarding how the Appellant was known in his community.
Likewise, with Defence Witness D-0011, the Chamber accepted aspects of his testimony
concerning his contact with the Appellant, yet summarily concluded that his evidence “does not
assist” in determining whether the Appellant was known as Ali Kushayb in 2003-2004.47> The
Chamber did not explain why first-hand testimony from a person who [REDACTED] observed
how he was addressed lacked probative value, nor did it reconcile this conclusion with the
Defence’s case that the association of the nickname emerged through later dissemination in the
media (See Ground of Appeal 35 below). This failure to provide reasons is incompatible with
Article 74(5) of the Statute, and ICC jurisprudence, notably the Appeals Chamber’s Judgment
OAS5 in the present case.*’

166. Taken together, these assessments reveal that the Trial Chamber discounted Defence
evidence, despite the absence of any independent indicia of unreliability or lack of credibiliy,
other than its incompatibility with the Prosecution’s alias theory and the Trial Chamber’s own
findings issued on the basis of the Prosecution’s evidence (See Ground of Appeal 31 below).

This amounted to an error of law impacting on the fairness of the proceedings and the reliability

of the Judgment on all counts.

Ground 26 — Error of Law and/or Fairness/Reliability Error: Double-standards in the

approach to unchallenged evidence

167. Paragraph 199 of the Judgment sets the standard applied by the Trial Chamber in its
assessment of evidence that was not challenged in cross-examination: “/dJuring trial, the
Chamber adopted the procedure that if the non-calling party challenged the accuracy or
veracity of the evidence being given by a witness, then this challenge should be included in the
questioning of the witness”.*’* The identification of the Appellant is specifically mentioned as
an example considered as a real issue in the case.*” In its assessment of the evidence, the Trial
Chamber noted, on several occasions, that the Defence had not cross-examined witnesses on

aspects of their evidence and relied on this absence of cross-examination to dismiss the

471 Annex B, para. 610.

472 Annex B, paras. 627-632.

473 1CC-02/05-01/20-236 OAS5, para. 1; Bemba, ICC-01/05-01/08-3636-Red, paras. 50-54; éelebiéi, IT-96-21-A,
para. 458; Luki¢ & Luki¢, IT-98-32/1-A, para. 135.

474 Judgment, para. 199.

475 Judgment, para. 201, referring to Karera, ICTR-01-74-A, para. 24.
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Defence’s challenges to their credibility.*’® In some cases where the Defence had cross-
examined the witness on a specific issue, the Trial Chamber also found that the Defence’s cross-
examination was not specific enough,*’” thus establishing an unduly high threshold for what
amounted to challenge, particularly Defence challenge.

168. Yet, the Trial Chamber applies a radically different, and far more relaxed standard with
respect to the absence of cross-examination or challenge raised by the Prosecution in relation
to D-0016’s evidence about a meeting he had in [REDACTED] with a person introduced to him
as Ali Kushayb. This issue is addressed at paragraph 637 of Annex B. The absence of challenge
or cross-examination by the Office of the Prosecutor is not even mentioned, whereas it was
heavily relied upon by the Defence in its Final Brief.*’® At paragraph 133 of the Judgment, the
Trial Chamber erred in applying a double-standard when it finds that “the procedure does not
require the non-calling party to put questions relating to very area of disagreement, but only
those which relate to real issues in the case. Therefore, the Prosecution cannot be reprimanded
for limiting its witness examinations to questions in support of its case theory”.*”” D-0016’s
evidence of his meeting with a person introduced to him as A/i Kushayb in [REDACTED] and
of the biographical — a member of the PDF — and physical details — his young age — of that
person went straight to what the Chamber itself had acknowledged was
“the heart of this case”.*** Dismissing this issue as not being a “real issue in the case” on which
the entire “case theory” of the Office of Prosecutor depended amounts to an extraordinary
finding that no reasonable trier of fact would have ventured to make.

169. The absence of challenge from the Office of the Prosecutor to D-0016’s meeting with a
man introduced to him as A/i Kushayb in [REDACTED] and the Prosecution’s denial that the
[REDACTED] took place (See Ground of Appeal 14 above), should have been weighed in the
Trial Chamber’s assessment of that evidence, instead of being dismissed as unimportant. The
failure to take it into consideration contributed to the dismissal of D-0016’s evidence about this

1

event as vague and unpersuasive,*s! notwithstanding of D-0016’s positive credibility and

476 See e.g. Annex B, paras. 27 (P-0012 on the Appellant’s appointment as Agid-al-Ogada), 30 (P-0012 on
Appellant’s attendance of Harun’s speech), 84 (P-0129 on an alleged meeting with Ali Kushayb), 97 (P-0129 on
Mukjar executions), 243 (P-0877 on his detention in Mukjar).

477 See e.g. Annex B, paras. 66 (P-0029 on Mukjar Operation), 97-99 (P-0129 on Mukjar executions), 255-257 (P-
0878 on the existence of written notes), 259 (P-0878 on his identification of the Appellant as A/i Kushayb), 264
(P-0878 on high-level delegation visiting Garsila).

478 Defence Final Brief, paras. [REDACTED] (related to the young age of the Ali Kushayb met by D-0016 is
mentioned in footnote 2287 of Annex B; the much stronger and central issue addressed at paragraphs 754-756 is

not weighed in the Chamber’s assessment of D-0016’s evidence.

47 Judgment, para. 133.

40 T_132, p. 67.
41 Annex B, para. 637.

No. ICC-02/05/01/20 71/174 4 February 2026



https://jwp.icc.int/lw/?objectId=0902ebd180cb3e3d&selectionDefinition=1-136-0#application/lw_pg_link_redirect
https://jwp.icc.int/lw/?objectId=0902ebd180cb3e3d&selectionDefinition=1-136-0#application/lw_pg_link_redirect
https://jwp.icc.int/lw/?objectId=0902ebd180ad4c27&selectionDefinition=1-0-0#application/lw_pg_link_redirect
https://jwp.icc.int/lw/?objectId=0902ebd180cb3e3d&selectionDefinition=1-136-0#application/lw_pg_link_redirect
https://legal-tools.org/doc/kybdn47z/pdf
https://jwp.icc.int/lw/?objectId=0902ebd180cb3e3d&selectionDefinition=1-136-0#application/lw_pg_link_redirect

|CC-02/05-01/20-1303-Red 04-02-2026 77/179 A

reliability in other respects.*®? The errors vitiating this dismissal and its consequences are

addressed under Ground of Appeal 32 below.

Ground 28 — Error of Law and/or Fairness/Reliability Error: Error of Law: Impact of

admitted “significant inconsistencies” between insider witnesses

170. At Paragraph 180 of the Judgment, the Trial Chamber finds: “In respect of the category
of witness who have, or may have, their own interests to serve in reducing their culpability for
the crimes and ascribing blame thereof to others, great caution was exercised by the Chamber
before concluding that their evidence was in any respect credible and reliable.”*s* Despite this
assertion of caution and its assurance that the Trial Chamber carefully assessed the credibility
of these witnesses bearing in mind specific challenges raised by the Defence,*®* the Trial
Chamber patently failed to exercise great caution when acknowledging major discrepancies
involving insider witnesses, and erred in its approach to the assessment of admitted “significant
inconsistencies” when they related to the acts and conduct of the Appellant. [REDACTED]
witness [REDACTED], and other [REDACTED] witnesses [REDACTED] and
[REDACTED]), and contributes to the issue of unfairness addressed in Ground of Appeal 24
above.

171. The Trial Chamber rejected the Defence’s argument that, where there are
inconsistencies, and especially major inconsistencies, it is precluded from finding that a witness
may be credible and reliable in some aspects of their evidence and not in others. The Trial
Chamber considered such assessments as part of its fact-finding function and reflective of the
reality of human experience.*®

172.  The Defence notes that ICC jurisprudence supports the contention that a Trial Chamber
may rely on certain aspects of a witness’ evidence and consider other aspects unreliable,**® but
also submits that there may be witnesses whose credibility is impugned to such an extent that
he or she cannot be relied upon at all, even if other evidence appears to corroborate parts of his
or her testimony.*’

173. In the Judgment, the Trial Chamber made several findings pertaining to significant
discrepancies between insider witnesses without any negative conclusions being arrived at

about their overall credibility. For example, in several respects, [REDACTED] evidence

482 Annex B, para. 636.

483 Judgment, para. 180.
484

Judgment, para. 196.
485 Annex B, para. 275 referring to Defence Final Trial Brief, paras. 126, 419; See also Judgment, para. 198

referring to Ongwen, 1CC-02/04-01/15-2022-Red A, para. 524, referring to Ngudjolo, ICC-01/04-02/12-271 A,
para. 168; Popovic et al., IT-05-88-A, para. 132.

486 Ngudjolo, 1ICC-01/04-02/12-271 A, paras. 152, 168.

7 Ngudjolo, ICC-01/04-02/12-271 A, para. 168.
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differed substantially from that of [REDACTED] and [REDACTED] regarding the acts and
conduct of the Appellant.*®® Yet, [REDACTED] was considered a truthful, credible and reliable
witness.*’

174. Regarding [REDACTED] specifically, the Trial Chamber found that certain aspects of
his evidence were not credible or reliable. For example, regarding weapons distribution and a
visit to Garsila in February 2004, the evidence of [REDACTED] , [REDACTED] contained
“significant inconsistencies”.*® The Chamber decided that “by virtue [REDACTED],
[REDACTED] was in a better position than either [REDACTED] to assess and recall these
events”.*! Two problems arise from this finding. First, the Trial Chamber failed to explain why
the [REDACTED] position of [REDACTED] should be considered a factor for improving the
reliability of his memory. Second, and despite significant discrepancies with other insider
witnesses, the Chamber continues to rely heavily on [REDACTED] to incriminate the
Appellant, while his credibility is heavily damaged in important respects combined with his
accomplice status which merits caution.**?

175. [REDACTED] [REDACTED].*? Indeed, the Chamber found that the evidence
suggests that both the Janjaweed and SAF soldiers participated in the killings and
[REDACTED].** [REDACTED].** For example, the evidence given by [REDACTED], on
the acts and conduct of the Appellant was to be carefully contrasted with [REDACTED]
evidence on a potential third execution site. [REDACTED] is the only witness who mentions
the execution of a Sheikh and young boys at another location on the outskirts of Mukjar.**® The
Chamber did not rely on [REDACTED] regarding this significant event but concluded that it
“did not create any indication that [REDACTED)] intentionally tried to mislead or lie to the
Chamber”.*7 Any reasonable trier of fact would have taken this flawed evidence into account
in evaluating [REDACTED)] general credibility and reliability as being low.**®

176. More generally, the Trial Chamber should have applied greater caution when evaluating
[REDACTED] unreliability concerning his entire testimony. In addition to being an
[REDACTED], P-0905’s testimony was too often contradictory and inconsistent. The Trial

488 Annex B, paras. 30, 33, 37. See also, para. 263.

489 Annex B, paras. 20-40.

499 Annex B, paras. 294-295.

1 Annex B, para. 295, See also paras. 338 and 450.

492 See for instance P-0905’evidence in Deleig.

493 Annex B, para. 331 referring to P-0905: T-085, pp. 48-71; T-086, pp. 13-28; T-087, pp. 44-49, 58-61, 61.
494 Annex B, para. 345.

495 Niyitegeka, ICTR-96-14-A, para. 98; See also Ntagerura et al., ICTR-99-46-A, para. 203, Munyakazai, ICTR-
97-36A-A, para. 93.

49 Annex B, paras. 339-342.

497 Annex B, para. 342.

498 See Ground of Appeal 72.
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Chamber should have applied the same approach as that adopted by, for example, the the ICTR
Appeals Chamber in [REDACTED].*° The Trial Chamber clearly did not exercise such caution
in the Judgment considering the major contradictions of [REDACTED] evidence.

177.  This error impacts on the Chamber’s findings about the death of Jenif at Deleig Police
Station and the summary executions of detainees north-west of Deleig, near Fere, for which
[REDACTED] is the primary source.’® Given the key role played by [REDACTED] in
founding the Prosecution’s case, the erroneous assessment of his evidence by the Trial Chamber

had a major impact on all findings relying on his evidence.

Ground 29 — Error of Law: Reliance on alleged contemporaneous notes not admitted in

evidence

178. The Trial Chamber erred in giving weight to the existence of notes found to be
contemporaneous in its assessment of the credibility and reliability of P-0012, P-0877 and P-
0878.

179. The Trial Chamber found that P-0012 was able to give a great amount of detail in his
testimony because he had taken “notes of dates contemporaneous with the events from the time
refugees from Bindisi came to Mukjar”>°' These notes were never produced in evidence, but
the Trial Chamber was satisfied of their existence because [REDACTED] also took some
notes.’*? The same assessment was made regarding the existence of P-0878’s notes although he
never provided them to the Prosecution and they were therefore never produced in evidence.’®
These findings led to a situation where the Trial Chamber found two [REDACTED] witnesses
to be credibhle and reliable who gave evidence on the charged events relying on documents that
were never available to the Defence to analyse and deploy in cross-examination. According to
the ECtHR: “[A]ll the evidence must normally be produced at a public hearing, in the presence
of the accused, with a view to adversarial argument.”** The Chamber’s conclusion that these
two witnesses indeed took contemporary notes was circular and baseless. Without an
opportunity to test these personal notes, and without any proof of their existence other than the
witnesses’ word, these alleged documents should have played no part in bolstering their
credibility. The information that they had taken notes should have been ignored.

180. Similarly, the Chamber found that P-0877’s account regarding the events in Mukjar was

rich in details and therefore credible and reliable because of the “notes taken in various diaries

49 [REDACTED]
590 Judgment, paras. 611, 622-624.
01 Annex B, para. 21.

502 Annex B, para. 23.

393 Annex B, paras. 254-256.

S04 ECtHR, Van Mechelen and Others v. the Netherlands, 21363/93, 21364/93, 21427/93 and 22056/93, para. 51.
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over the course of time”.> But P-0877 did not produce any of these notes>’® and the Chamber
used the exact same erroneous and unfair reasoning as for P-0012 and P-0878, to find that P-
0877 did take contemporaneous notes of events.>"’

181. The fact that several different witnesses testified about having taken notes at a time close
to the events, but failed to produce them, is not enough to permit the Trial Chamber to find that
these notes ever actually existed. A reasonable trier of facts would have not considered the notes
as a factor to take into account in its positive assessment of the credibility and reliability of the
witnesses’ evidence. In any case, the Trial Chamber’s reliance on these alleged notes goes far
beyond the reasonable exceptions to the principle set by the ECtHR and infringed the
Appellant’s right to challenge the evidence. The Trial Chamber erred in law in relying on these
contemporaneous notes in its assessment of P-0012, P-0877 and P-0878’s credibility and
reliability of their evidence.

(D)  Issues Impacting the Consideration of Defence Line 1

(“the Appellant as Ali Kushayb”)

Ground 30 — Error of Law: Non-compliance with Appeals Chamber Judgment OA12

182. By relying primarily on the 2020 pre-surrender video in its determination as to whether
the Appellant is Ali Kushayb,”*® the Trial Chamber violated the Appeals Chamber’s ruling
OA12, which limited the video’s purpose to establishing identity for surrender, not as proof of
the Appellant’s guilt.>® This error impacted the findings on the alias, which are at the very heart
of the determination on guilt or innocence!? for all counts.>!!

183. Inits Final Trial Brief,>'? the Defence submitted that the Prosecution sought to treat the
2020 pre-surrender video®'® as evidence that the Appellant was A/i Kushayb, but that the video
could only be admissible for the limited purpose of confirming his identity for surrender, as
recognised by the Appeals Chamber in OA12.%!* The Defence argued that, because the alias 4/i
Kushayb was disputed and would impact the determination on guilt or innocence,’'® any

reliance on the video to prove it would improperly transform a video initially meant for

confirming that the Appellant is the person the OTP was looking for, into substantive evidence

395 Annex B, paras. 248-249.

306 Annex B, para. 249; Defence Final Brief para. 493.
597 Annex B, para. 249, footnote 924.

%8 Judgment, paras. 242-249, 271.

509 ICC-02/05-01/20-982 OA12, paras. 92-96.

51072132, p. 67.

S Judgment, para. 658.

512 Defence Final Brief, paras. 179-189.

513 DAR-OTP-0216-0119 ; DAR-OTP-0220-3015 (ENG).
SHICC-02/05-01/20-982 OA12, paras. 92-96.

315 Defence Line 1: Defence Final Brief, paras. 686-759.
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bearing on liability, contrary to the safeguard contemplated under Article 69(7) of the Statute.>!'®

The Defence further submitted that the mention of 4A/i Kushayb in the video was a direct
consequence of the Prosecution’s habitual reference to this alias in its communications with the
intermediary who facilitated the surrender.’!” The lack of complete records of those
communications allegedly due to a prosecution investigator’s mistake was acknowledged by
the OTP>'® and constitutes another breach of the Prosecution’s disclosure obligations (see
Ground of Appeal 14 above). This breach, the strong incentives created by the surrender
process and the risk of domestic arrest>'® together maintained a reasonable doubt as to the exact
meaning and evidentiary value of the mention of the alias in the video. No weight could properly
be attached to the Appellant’s statement in the video as proof that he was Ali Kushayb,
particularly given that had denied being that person at the outset of his initial appearance.>?° In
practical terms, the Defence position was that the Appellant had acknowledged that he was the
person the Court had associated with the nickname Ali Kushayb, that is Ali Muhammad Ali
Abd-Al-Rahman, but denied being 4/i Kushayb and denied any association with his actions.
184. In determining whether the Appellant was the person known as Ali Kushayb, the Trial
Chamber expressly placed the 2020 pre-surrender video recording as the first category of
evidence in its alias assessment consisting of six parts, and treated it as “direct evidence”?! of
the Appellant identifying himself as Ali Kushayb.’** It concluded that the video showed the
Appellant “unequivocally and clearly” stating that his nickname was Kushayb, and that his
surrender was made “on the basis that the arrest warrants issued against him correctly
identified him by both his full name and his nickname”>*

185. The Chamber did not treat the recording merely as administrative confirmation of the
person surrendering, but as affirmative proof that the Appellant genuinely possessed the alias
and endorsed its correctness. By doing so, it elevated a pre-contact surrender context recording
into a substantive pillar of the identity finding, and thereby into the overall findings on the alias
which the Trial Chamber itself acknowledged was at “the heart of this case”.>**

186. The Appeals Chamber in OA12 held that “merely establishing the identity” of the person
to be surrendered does not constitute being “questioned”’ within the meaning of Article 55(2),

emphasising that surrender to an international tribunal requires “irrefutable confirmation” of

316 Defence Final Brief, paras. 181-182.

517 P-1048: T-106, pp. 47-48 (Conf); P-1049: T-108, pp. 54-55 (Conf).

SI87-109, p. 67.

519 Defence Final Brief, para. 187; P-1049: T-108, pp. 45-46; DAR-OTP-00000837-R01, at 000003 ; DAR-OTP-
0215-2766.

520 T-001, p. 3.

521 Judgment, para. 249.
522 Judgment, para. 241.
523

Judgment, para. 249.
52474132, p. 67.
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identity before any questioning on alleged crimes would ordinarily arise.*?> OA12 further relied
on the distinction drawn in Bemba between questioning on the one hand, and an interview “fo
establish the identity” of the person and inform him of rights on the other, noting that if the
encounter is of the first type, then the absence of counsel would entail a potential exclusion
under Article 69(7) of “evidence related to matters other than identity”.>*®

187. The surrender context exchange is in play without any Article 55(2) notification only
because it is limited to confirmation of identity as a prerequisite to any substantive questioning.
Once the content is used for matters beyond identity, particularly matters capable of bearing on
liability, the Article 69(7) safeguard identified in OA12 and Bemba is engaged in principle.?’
188. The Trial Chamber’s treatment of the video as “direct evidence” of the alias, and as an
indicator that the Appellant accepted that the arrest warrants “correctly identified him” by
nickname>?® puts the video into the category of a central, contested, and consequential
component of the Prosecution’s case.’” That is not a neutral confirmation of identity for
surrender. It is a conclusion about the correctness of a contested alias allegation, deployed as
proof of the merits of the case.

189. Inits rejection of the Defence’s submission that the video could not be used as evidence
of the alias, the Trial Chamber reasoned that the identity issue was instead “factual and
preliminary”, that admissibility did not go to guilt or innocence, and that a finding on the
nickname “does not equate to a finding” of responsibility for crimes.>*? After having found that
the alias issue “goes to the very heart” of the litigation,>! this finding could hardly be more
erroneous.

190. Thereasoning is deeply flawed. The relevant question is not whether the nickname alone
equals criminal responsibility, but whether the Chamber used the video to prove a central
disputed factual premise that is foundational to the Prosecution’s theory of the case and to the
Chamber’s own findings linking the Appellant to the person alleged to have committed the
charged crimes. In this case, the alias finding is not collateral, the Chamber itself labelled it as
“the heart of this case”.>*?. The alias issue is a gateway determination underpinning attribution
across the entire case. Where the Defence contests that the Appellant is the person known as
Ali Kushayb, using a surrender context recording as substantive proof that he possessed and

accepted that alias directly bears on the reliability and fairness of the identity findings that

525 ICC-02/05-01/20-982 OA12, para. 92.
526 ICC-02/05-01/20-982 OA12, para. 93; Bemba: ICC-01/05-01/08-73, para. 45.

527 ICC-02/05-01/20-982 OA12, paras. 92-94; Bemba: ICC-01/05-01/08-73, para. 45.

528 Judgment, para. 249.

529 OTP Trial Brief, part B.
530Judgment, para. 246.
$1T-132, p. 67.

2 T132, p. 67.
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supports conviction. Once found that the Appellant was A/i Kushayb, he may still have been
found not guilty, especially if no evidence proved that he was a Janjaweed leader or that he had
the required mens rea for the crimes; but any conclusion that the Appellant was not Ali Kushayb,
could have resulted in nothing less than his complete acquittal. The determination on the alias
thus had a direct and decisive impact on the verdict reached by the Trial Chamber.

191. OAI12 did not endorse the proposition that anything said in the surrender context
recording is freely usable so long as it is labelled “identity”. Rather, it recognised identity

533 and it preserved the distinction that evidence

confirmation as a narrow prerequisite activity,
“other than identity” may require exclusion under Article 69(7).>** The Trial Chamber’s
reasoning collapses that distinction by treating an asserted nickname, disputed and decisive in
this case, as if it were merely an administrative identity descriptor.

192. The Defence explained at trial why the video carried little or no probative value as proof
of the alias. The Trial Chamber rejected this explanation on the basis that there was no evidence
from which the proposed inference could be drawn, and relied on OA12 findings that the
Prosecution did not influence the contents of the video and was not present when it was
recorded.’®> This amounted to a reversal of the burden of proof. The onus was not on the
Defence to prove that the video had been imposed by the circumstances. It was on the
Prosecution to prove that the video was an informed and voluntary admission that the Appellant
was Ali Kushayb.

193. The Trial Chamber’s approach set an unrealistic threshold and misapprehended the
nature of the prejudice. The Defence never suggested that the Prosecution physically dictated
the Appellant’s words, but argued that the surrender setting and communication dynamics
created a powerful incentive for the Appellant to use the name he believed the Prosecution
required in order to proceed with surrender, particularly where the Prosecution itself habitually
referred to the target as A/i Kushayb and sought confirmation that it was in contact with the
person wanted,’*® and where the intermediary also advised the Appellant to introduce himself
as Ali Kushayb.*” OA12 confirms that the interaction occurred in the surrender context and that
identity confirmation was the Prosecution’s purpose.>*8

194. By turning the recording into direct corroboration of the Prosecution’s alias allegation,

while dismissing contextual explanation as speculative, the Chamber transformed a surrender

533 ICC-02/05-01/20-982 OA12 paras. 91-92.

334 1CC-02/05-01/20-982 OA12, para. 92-94.

535 Judgment, para. 248 ; ICC-02/05-01/20-982 OA12, para. 87.

336 P-1048: T-106, pp. 47-48, 53-54 (Conf); P-1049: T-108, pp. 53-55, 63-64 (Conf); DAR-OTP-0215-7063-R01
DAR-OTP-0215-9698-R0O1.

37 P-1049: T-108, pp. 60-61 (Conf); DAR-OTP-00000481.

338 1CC-02/05-01/20-982 OA12, paras. 91-92, 96.
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context identification tool into substantive proof and placed the Defence in a position of
significant prejudice. The video became a self-reinforcing anchor for the alias finding, the first
and most fundamental basis thereof, despite arising outside the procedural safeguards normally
applicable to evidence used on the merits.

195. In doing so, the Trial Chamber treated the pre-surrender video as direct evidence of an
acceptance of the Appellant’s acknowledgment of his use of the alias, and integrated it into the
alias assessment. Given the central role of the alias determination in linking the Appellant to
the person alleged to have committed the charged crimes, the Chamber’s impermissible reliance
on the video as proof of the alias materially affected the findings on identity and thereby its
findings across all counts.

196. In addition, the error has significance beyond the present case. By treating a surrender
context identity confirmation recording as substantive proof of a contested and important
factual allegation, the Chamber’s approach risks eroding the limits recognised in OA12 and the
safeguards contemplated by Articles 55 and 69(7). If left uncorrected, it would signal that
material obtained in circumstances falling outside Article 55(2) may nevertheless be repurposed
on the merits to establish disputed elements closely connected to liability. Such an approach
would undermine the protective function of Article 69(7), by permitting evidence obtained
without the procedural guarantees normally required for merits related admissions to carry

determinative weight in the adjudication of guilt.

Ground 31 — Error of Law and/or Fairness and/or Reliability Issue : Failure to fairly
apply a holistic approach to the assessment of the evidence concerning the nickname A/

Kushayb and misapplication of the standard of proof

197. The Trial Chamber’s finding that the Appellant is A/i Kushayb was made exclusively
on consideration of the Prosecution’s evidence.’*® Significant and consistent evidence to the
contrary called by the Defence was not taken into consideration. Such evidence that contradicts
the Prosecution case should have be weighed in the balance prior to any conclusion being
reached, and not dismissed because the conclusion has already been adopted. This amounts to
a critical failure of the Trial Chamber to apply its own holistic approach.>*® After having arrived
at its determination that the Appellant is A/i Kushayb, on the basis of Prosecution evidence

541

only,”" the Chamber then used this conclusion in a retrograde manner to dismiss contradictory

53 Judgment, para. 238-271.

540 1CC-02/05-01/20-478, para. 25. Judgment, paras. 162, 171, 266, 271, 1003. See also Lubanga, ICC-01/04-
01/06-3121-Red A5, para. 22.

41 Judgment, paras. 238-271.
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Defence testimony as “implausible”.>*? This error impacted on the findings related to the alias
and on the reliability and credibility of the relevant Defence witnesses.

198. The Trial Chamber’s reasoning in its judgment reveals that the Prosecution case about
the name Ali Kuahayb was effectively treated as the truth and as the starting point of the
analysis, rather than as a hypothesis to be tested against the totality of the evidence. At
paragraph 241, the Trial Chamber identifies the body of evidence on which it bases its
determination. None of the categories (a) to (f) include a consideration of the Defence evidence
(See Grounds of Appeal 30, 33, 36, 37, 38). Categories (a) to (f) form the basis of the Trial
Chamber’s discussion about the alias at paragraphs 242-269. Although the Trial Chamber
briefly refers to the Defence position when citing the procedural history of this issue,’** the
Judgment does not refer once to any Defence witness, or to any assessment of the Defence
evidence before reaching its conclusion.’** The Defence evidence contradicting that hypothesis
is not considered in the Chamber’s analysis. Its assessment only comes after the Trial Chamber
had already reached its conclusion on the alias, and takes the Trial Chamber’s finding that the

Appellant is Ali Kushayb as the principal reason for finding Defence evidence “implausible”,>*

346 and for its determination on responsibility.>*” The Defence evidence about

“unpersuasive
the alias was evidently not dismissed on the basis of inherent weaknesses, but simply because
it was incompatible with the Trial Chamber’s prior finding on the alias. This sequencing
amounts to a misapplication of the standard of proof and a serious error of law.

199.  Although, in some instances, this was not the only consideration relied upon by the Trial
Chamber, this reasoning demonstrably carried great weight in the outcome of credibility
assessments. For example, in its assessment of D-0001, the Trial Chamber found it implausible
that the witness did not connect the Appellant to Ali Kushayb for at least ten years
[REDACTED].>*® Similarly, in its assessment of D-0008, the Trial Chamber considered that
the witness’ lack of credibility on the link between the Appellant and A/i Kushayb is reinforced
by [REDACTED].>* These examples illustrate that the Trial Chamber took as its starting point
that the Appellant was Ali Kushayb before considering all the evidence, whether pointing
towards or away from that conclusion. By taking a premature position that the Appellant was

Ali Kushayb the Trial Chamber erroneously treated as implausible that witnesses occupying

542 See inter alia Annex B, paras. 580 (D-0001), 603 (D-0005), 610 (D-0007), 618 (D-0008), 691 (D-0035), 704
(D-0039).
543 ]

udgment, para. 240.

54 Judgment, para. 241-270.

545 Annex B, paras. 575, 580 (D-0001), 603 (D-0005), 610 (D-0007), 618 (D-0008), 691 (D-0035), 704 (D-0039).
546 Annex B, paras. 589 (D-0002), 593 (D-0003).

547 Judgment, para. 658.

348 Annex B, para. 580.

3% Annex B, para. 623.
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such positions, or having such proximity to the Appellant, would not have been aware of that
fact. In doing so, the Trial Chamber effectively took for granted that the alias was indeed
attributable to the Appellant, and used that assumption to discredit Defence evidence, rather
than weighing that evidence independently before reaching its conclusion on identity. The Trial
Chamber applied a similar approach regarding the Prosecution’s theory on the link between
Harun and Ali Kushayb to find D-0035’s evidence not credible.>>°

200. This retrograde reasoning is evident throughout the Trial Chamber’s analysis, including
in its treatment of Defence witnesses testifying on the identity issue. Rather than testing the
Prosecution’s case against Defence evidence, the Trial Chamber used its acceptance of the
Prosecution case to unfairly discredit Defence witnesses speaking to the alias. Such an approach
reverses the proper analytical order and deprives the Defence evidence of being fairly assessed
in the fact-finding process. Evidence contradicting the Prosecution case should have been
weighed before the conclusion was reached, not discounted because the conclusion had already
been adopted.

201. The Trial Chamber’s failure to adopt a holistic approach had direct consequences for its
assessment of credibility and reliability. Some Defence witnesses were not evaluated on the
basis of their internal consistency or plausibility in light of the surrounding circumstances, but
by reference to whether their testimony aligned with the Prosecution’s alias narrative. This
methodological error distorted the Trial Chamber’s credibility findings and undermined the
reliability of its conclusions on the alias. The same error had negative consequences on other
factual findings of the Trial Chamber, including on the Ta’aisha tribe’s neutrality (see Ground
of Appeal 48 below). It also directly impacted on the Trial Chamber’s assessment of other
Defence witnesses from the Appellant’s community, an issue addressed more specifically in
Ground of Appeal 25 above. For some witnesses such as D-0001, D-0002 and D-0008, this
erroneous approach was clearly damaging, but was not the only element that the Trial Chamber
took into account when assessing their credibility. The Trial Chamber also took into account
the impact that media articles had on their testimony (See Ground of Appeal 36 below). These

various errors combined render the Trial Chamber’s final determination on the alias unreliable.

Ground 32 — Error of Fact and/or Law: Error of Fact and/or Law: Erroneous discounting

of D-0016’s identity-related evidence

202. In Annex B, the Trial Chamber characterised the evidence of Witness D-0016

concerning his [REDACTED)] interaction with a man introduced to him as A/i Kushayb as too

350 Annex B, para. 691; See Ground of Appeal 24.
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brief and vague to affect the identity finding.>>! It reasoned that the circumstances of the
encounter, and the witness’ inability to confirm that the person was the Appellant meant that
his description did not materially impact what the Chamber considered “overwhelming
evidence” that the Appellant was Ali Kushayb. The Chamber also considered the crux of the
Defence submissions as limited to the age of the person met by D-0016.%2

203. This approach is legally and factually erroneous and reflects a misappreciation of the
evidence and of the Defence submissions.*>* The Defence relied on three objective and identity-
relevant features of the person introduced to D-0016 as A/i Kushayb: (i) he was described as in
his late 30s,°°* approximately 20 years younger than the Appellant would have been
[REDACTED]; (ii) he was a member of the PDF,>>® whereas the Prosecution did not allege that
the Appellant ever belonged to the PDF; and (iii) D-0016, when shown the Appellant’s passport
photograph [REDACTED],>*® could not recognise him as the person he had met
[REDACTED].>*” Out of these three elements, the most decisive was the association of the A/i
Kushayb met by D-0016 with the PDF. [REDACTED].>>® REDACTED].>*® [REDACTED].
This was the specific reason why D-0016 had kept such a precise memory of his interaction
with the man identified as A/i Kushayb [REDACTED]. The Chamber erroneously ignored this
point when it found that the apparent age of the man was the crux of the Defence submissions.**°
None of the above three elements depended on the witness making a positive identification of
the Appellant. Their probative value lay precisely in the dissimilarity between the described
person and the Appellant (age, institutional profile and physical appearance).

204. Additionally, the relevant discrepancies between the Appellant and Ali Kushayb as
described by D-0016 were neither insignificant nor incidental. These features concern core
identity markers, not minor inconsistencies. In ICC appellate practice, while Trial Chambers
have discretion in assessing credibility, that discretion is not unfettered: it must be exercised by
engaging meaningfully with evidence that could affect a central finding. The issue of the

identity of the Appellant is a central issue. A Chamber may not dismiss such evidence by

351 Annex B, para. 367.

352 Annex B, para. 367: “The Defence relies on this evidence that given the apparent age of the man that D-0016
met, it undermines the Prosecution’s case that the Accused was the man known as ‘Ali Kushayb’.” The Trial
Chamber refers in its footnotes uniquely to paragraph 740, which is limited to physical descriptions (see Ground
of Appeal 33 below). The Trial Chamber does not consider the wider position of the Defence on D-0016’s
evidence addressed in the Defence Trial Brief at paragraphs 754-756.

553 Defence Trial Brief, paras. 754-756.

334 D-0016: T-132, p. 36 (Conf).

335 D-0016: T-132, p. 36 (Conf).

3% DAR-OTP-0222-0037.

557 D-0016: T-132, p. 39 (Conf).

5% D-0016: T-132, pp. 36-37 (Conf).

3% D-0016: T-133, pp. 30-31 (Conf).

360 Annex B, para. 367.
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formulaic reference to “overwhelming” proof to the contrary, without demonstrating why the
conflicting features are immaterial to the disputed issue. While the Appeals Chamber has
recognized that a Trial Chamber need not address every inconsistency, that principle concerns
non-decisive discrepancies. It does not permit a Chamber to dismiss, without explanation,
conflicting evidence bearing on a central identity determination, where such omission obscures
the reasoning underlying the finding.*®!

205. In this respect, the Chamber’s assessment did not explain why a contemporaneous
account pointing to a different, younger, PDF-affiliated 4/i Kushayb did not weaken, at the very
least, the confidence with which the alias finding, which is a central issue in this case, was
reached. The failure to engage with the identity-specific probative value of the description
amounts to a misappreciation of evidence or, alternatively, an error of law in the application of
the standard of proof.

206. The evidence of D-0016 was also unchallenged > and this strengthens its relevance (see
Ground of Appeal 14 above). The Prosecution did not challenge D-0016 on any of the material
aspects of his description (age, institutional affiliation, or his inability to confirm the
Appellant’s photograph). The Chamber does not find that the meeting did not occur nor that the
description did not reflect the witness’ recollection; its concern was limited to weight.>*> Where
evidence bearing directly on a central disputed issue is unchallenged, a Trial Chamber remains
free to assess its probative value, but is expected to provide sufficient reasoning explaining why
such evidence does not alter its conclusion.’** By treating the evidence as marginal without
addressing its implications for the alias hypothesis, the Trial Chamber failed to provide such
reasoning and thereby fell below the level of explanation required from it. The approach of the
Chamber was legally erroneous. The Chamber evaluated D-0016’s testimony in isolation, rather
than incorporating it into a holistic assessment of the alias question (See Ground of Appeal 31
above).

207.  The alias determination was overarching and impacts the Chamber’s findings across all
counts. Evidence that another person, twenty years younger, and a member of the PDF was
identified as Ali Kushayb [REDACTED] was capable of generating reasonable doubt regarding
the credibility and reliability of the identification attributed to the Appellant. The PDF

6 Luki¢ & Lukié, 1T-98-32/1-A, para. 91: “A Trial Chamber should consider whether there is inconsistent or
inaccurate testimony concerning an accused’s physical characteristics, or any other evidence regarding an
accused’s identity which may be decisive in a Trial Chamber’s decision to rely on the identification evidence”;
Bemba et al., ICC-01/05-01/13-2275-Red, paras. 106: “If particular items of evidence that are, on their face,
relevant to the factual finding are not addressed in the reasoning, the Appeals Chamber will have to determine
whether they were of such importance that they should have been addressed.”

62P-0016: T-133, p. 39 (Conf).

363 Annex B, para. 637.

5% Bemba, ICC-01/05-01/08-3636-Red, para. 50-54; Kupreskié, IT-95-16-A, para. 135.
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affiliation was especially relevant in that respect, because it was the specific reason that made
D-0016’s recollection of this interaction credible and reliable.

208. The Trial Chamber committed an error of law in discounting as vague the evidence of
D-0016 concerning his [REDACTED] interaction with a man introduced as A/i Kushayb. This

error fatally undermined the Chamber’s findings on the A/i Kushayb alias.

Ground 33 — Error of Fact and/or of Law: Inconsistencies between Ali Kushayb’s and the

Appellant’s actual features were not considered

209. In its determination on the alias, the Trial Chamber erred in its approach to
inconsistencies in the evidence regarding Ali Kushayb’s physical description and the
Appellant’s actual features. In several instances, those discrepancies were not even mentioned
in the Trial Chamber’s assessment of the witnesses’ evidence. This error impacted on the
findings on the alias.

210. The Defence maintained at trial that the Prosecution’s evidence identifying the
Appellant as Ali Kushayb was contradicted by a significant body of evidence concerning the
physical description attributed to A/i Kushayb by Prosecution witnesses, which did not match

the Appellant’s actual features, as documented in the record,’®

including the biometric session
material.>*® The Defence made extensive submissions and relied on exhaustive evidence from
the record on this matter.*” The Defence further argued that such inconsistencies were capable
of supporting reasonable doubt as to whether witnesses were describing the Appellant or a
different individual, or were otherwise mistaken, or untruthful.’%®

211. In determining the alias issue, the Trial Chamber erred in its treatment of these
inconsistencies. Rather than confronting the physical description discrepancies as a material
part of the identification assessment, the Trial Chamber either did not engage with these at all,

or addressed them selectively. In several instances, discrepancies raised on the record were not

mentioned at all in the Trial Chamber’s assessment of the relevant witnesses’ evidence,’®’

365 Defence Final Brief, paras. 735-744.

366 DAR-OTP-0223-0241 (Dutch) DAR-OTP-0220-1529 (ENG).

367 P-0012: DAR-OTP-0119-0503-R01, para. 38; P-0029: T-031, pp. 57, 85-86 (Conf); P-0129: DAR-OTP-0128-
0128-R04, para. 94; T-076, p. 16 (Conf); P-0581: DAR-OTP-0216-0560-R02, para. 27; P-0877: T-055, pp. 72-74
(Conf); P-0905: T-087, pp. 27-29, 32 (Conf) ; P-0903: T-033, p. 68 (Conf); P-0913: T-069, p. 67 (Conf); P-0916:
DAR-OTP-0224-0023-R01, paras. 56-57: “I would describe the man who was identified to me as Ali Kushayb as
being very tall with a hole on one of his ears. I am not sure which side”; “I would recognise him again if I saw him
today [...] little hole on one of his ears”; P-0932: DAR-OTP-0222-0602-R02, para. 22; T-068, p. 35 (Conf); P-
0994: DAR-OTP-0222-0055-R01, para. 23: “bending down from the shoulders” because of Ali Kushayb height;
T-084, p. 42 (Conf); P-1061: DAR-OTP-0223-0241 (Dutch) DAR-OTP-0220-1529 (ENG); P-1073: T-103, pp.
10, 31 (Conf).

368 Defence Final Brief, para. 744.

59 Annex B, inter alia paras. 24-29 (P-0012) (omitting DAR-OTP-0119-0503-R01, para. 38); 83 (P-0129)
(omitting T-076, p. 16, “crooked’); 238-244 (P-0877) (omitting T-055, pp. 72-74, hole or cut in ear), 312-315 (P-
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despite being capable of carrying weight on whether the person described as A/i Kushayb could
reliably amount to a description of the Appellant, or is a description of a different person.

212.  This approach was erroneous. Where the Trial Chamber relied on witnesses’ purported
familiarity with A/i Kushayb as part of the evidentiary foundation for the alias finding, it should
have considered the evidence from the many witnesses who provided descriptions that were
difficult to reconcile with the Appellant’s actual appearance. Failure to address such
discrepancies, or to explain why they were immaterial, was not a mere matter of weight. It was
a failure to engage with relevant evidence in a manner consistent with the requirement of a
reasoned and holistic evaluation of the entirety of the evidence.>”

213. The Defence submissions identified numerous points where witnesses attributed
distinctive features to Ali Kushayb that were incompatible with the Appellant’s documented

physical characteristics. These included, inter alia, accounts of a hole in the ear,’’! or

3 and

piercing®’?, as well as other asserted distinctive traits such as a hunched or bent posture>’
facial scars.’’* The Defence position was that the repetition of an uncommon identifying feature
across multiple witnesses is not easily dismissed as generic description and therefore required
careful judicial engagement.

214. However, in its assessment of the evidence, including in Annex B, the Chamber did not
address such physical descriptors in a consistent manner when evaluating reliability and
identification. In multiple instances, the Chamber relied on witnesses for identification purposes
including their physical descriptions,’”® while ignoring physical details that were adverse to the

Prosecution’s theory regarding A/i Kushayb, even where those details formed part of the record

and were expressly raised by the Defence.’’ This selective and inconsistent treatment is an

0903) (omitting T-033, p. 68, hole or cut in ear), 326-329 (P-0905) (omitting T-087, p. 27, “scars on both cheeks”
and p. 29: “leaning forward”, “crunch”), 359-361 (P-0913) (omitting T-069, p. 67 “piece of jewellery in one ear”);
516-518 (P-0994) (omitting DAR-OTP-0222-0055-R01, para. 23 “bending down” and T-084, p. 42, “scars on
forehead”).

570 Rome Statute, Article 74(2) and 74(5); Haradinaj et al., IT-04-84-A, paras. 71-73.

571 Annex B, para. 57 (P-0029) (“hole in right ear”), 238-244 (P-0877) (omitting T-055, pp. 72-74, hole or cut in
ear), 312-315 (P-0903) (omitting T-033, p. 68, hole or cut in ear), 371 (P-0916) (“hole in ear lobe™).

572 Annex B, para. 122 (P-0581) (“tribal piercing”).

573 P-0012: DAR-OTP-0119-0503, para. 38: “hunched”; P-0905: T-087, p. 29, lines 1-4 (Conf): “crunched”; P-
0932: DAR-OTP-0222-0602-R02, para. 22: describing his shoulders as “bent forward”; P-0994: DAR-OTP-0222-
0055-R0O1, para. 23: described that A/i Kushayb was “bending down from the shoulders™ because of his height; P-
0129: DAR-OTP-0128-0128-R04, para. 94: “a bit bent”.

574 P-0905: T-087, pp. 27-28 (Conf): scars on both cheeks; P-0994: T-084, p. 42 (Conf): two parallel scars at the
top of his forehead; P-1073: T-103, p. 31 (Conf): one scar in the center of forehead “right where he would prostate
in prayer”.

575 Annex B, Inter alia para. 373 on the assessment of the credibility of P-0916, the Chamber considered “the
detail provided by P-0916 in relation to a physical description of ‘Ali Kushayb’ is generally consistent with other
credible and reliable witnesses”; para. 141, the Chamber considered P-0585’s detailed description of A/i
Kushayb’s pharmacy and physical appearance that is consistent with other credible evidence.

576 Annex B, paras. 24-29 (P-0012) (omitting DAR-OTP-0119-0503-R01, para. 38); 83 (P-0129) (omitting T-076,
p. 16, “crooked”); 238-244 (P-0877) (omitting T-055, pp. 72-74, hole or cut in ear), 312-315 (P-0903) (omitting
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erroneous approach that unreasonably protected the alias finding from contradictory elements
of the same witnesses’ accounts, and thereby distorted the probative picture that would have
emerged from a genuinely holistic assessment.

215.  The error is compounded by the Chamber’s reliance on broad descriptors that are largely
non-discriminating and non-identifying in the local context. Descriptions such as dark skin,>”’
tall height,’’® or thin®”° are not, without more, sufficient to individualise a person in a setting
where such characteristics are common. The Defence did not argue that such descriptors are
irrelevant, but that they cannot carry meaningful weight rehgarding identity when other, more
distinctive, and more specific descriptors point away from the Appellant.

216.  With respect to P-0029 and P-1073’s evidence that A/i Kushayb had a hole in his ear or
a scar on the forehead,’®® the Chamber’s conclusion rests on an assumption for which there was
no evidentiary foundation. There was no expert evidence, agreed fact, or other material before
the Trial Chamber addressing whether, and in what circumstances, a piercing or hole in an ear
would remain visible decades later or become imperceptible. In these circumstances, it was not
open to the Chamber to neutralise a potentially distinctive discrepancy by speculative
reasoning. At minimum, the absence of any mark in the objective material was a factor that
required careful integration into the holistic identification assessment.

217. The Chamber also treated each discrepancy in isolation and by resolving them through
general statements that descriptions may vary or that there was no evidence on the persistence
of scars or piercings. Even if any single inconsistency might be explained away, the Defence
case was that the inconsistencies were not random but consistently represented features that
jointly pointed away from the Appellant when viewed together. The Trial Chamber has the
“main responsibility to resolve any inconsistencies [...| within and/or amongst witnesses’
testimonies” and should consider whether “the evidence taken as a whole is reliable and
credible”. Inconsistencies do not per se require rejection but must be considered in weighing
the evidence.’®!

218.  The Trial Chamber also erred in the way it handled the age component of the physical
description. It referred to evidence estimating A/i Kushayb as being approximately within the

same age range as the Appellant during the early 2000s, and used this as part of the cumulative

T-033, p. 68, hole or cut in ear), 326-329 (P-0905) (omitting T-087, p. 27, “scars on both cheeks”; 516-518 (P-
0994) (omitting DAR-OTP-0222-0055-R01, para. 23 “bending down” and T-084, p. 42, “scars on forehead”).

577 Defence Final Brief, para. 738, footnote 2792; Annex B, para. 122 (P-0581); 141 (P-0585); 371 (P-0916); 383
(P-0919); 499 (P-0990).

578 Defence Final Brief, para. 738, footnote 2793; Annex B, para. 122 (P-0581); 141 (P-0585); 371 (P-0916); 383
(P-0919); 429 (P-0932); 499 (P-0990).

57 Defence Final Brief, para. 738, footnote 2794; Annex B, para. 383 (P-0919).

380 Annex B, paras. 57 (P-0029), 561 (P-1073).

81 Kupreskié et al., IT-95-16-A, 23 Oct 2001, paras. 31, 34.
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picture said to support the Prosecution’s allegation.’®? Yet the record also contained other
evidence indicating that the person described as A/i Kushayb was significantly younger than the
Appellant, including unchallenged estimates placing him in a younger age band in the relevant
period.>®®> The Chamber did not engage with this contradiction in a reasoned way. Instead, it
relied on the age estimates that aligned with the Appellant while treating contrary estimates
without any weight, without explanation as to why the latter should not affect the reliability of
the alias identification. This was not a peripheral issue. Age is part of the physical profile used
to distinguish one individual from another, particularly where the central question is whether
the same person is being described across different sources and time periods. A selective
approach to age evidence is therefore part of the same methodological error as the Trial
Chamber’s selective engagement with other physical descriptors.

219. The Chamber’s alias finding was reached on the basis of a cumulative assessment in
which witness testimony played an essential role. Where physical descriptors form part of those
witnesses’ claimed familiarity with A/i Kushayb, the Chamber could not reasonably reach a
finding beyond reasonable doubt without confronting material descriptive inconsistencies, or
by addressing only those elements that supported its conclusion, especially when addressed by
the Defence.’%*

220. This error also bears on the Defence position that public and media exposure after 2007
may have influenced ex post facto recognition and descriptive convergence (See Ground of
Appeal 35 below). For present purposes, it suffices to note that the Trial Chamber’s selective
reliance on aligned descriptors, alongside its failure to consider contradictory descriptive
details, increased the risk that the alias finding rested on an incomplete and potentially
contaminated evidentiary picture. Accordingly, the Chamber’s approach to the physical
description evidence amounted to an error of law. It materially affected the Chamber’s factual
determination that the Appellant was the person known as A/i Kushayb, and thereby impacted

the findings on the alias across all counts and the ultimate conviction of the Appellant.

Ground 35 — Error of Fact and/or Law: Improper consideration of the impact of the

public release of court documents on the evidence

221.  The Trial Chamber erred in its assessment of the Defence’s argument that public ICC

filings released in 2007 and related media exposure had created a basis for contamination of

582 Judgment, para. 262 (c).

583 P-0986: DAR-OTP-0222-0437-R01, para. 28; P-1074: DAR-OTP-0224-0441-R02, para. 50; D-0016: T-132,
p. 36 (Conf).
384 Bemba et al, ICC-01/05-01/13-2275-Red A A2 A3 A4 A5, para. 869.
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witness accounts of the alias,’®* and unreasonably failed to consider this factor in its assessment
of the evidence, including in Annex B.

222.  The Defence’s contamination argument was not that a particular witness must be shown
to have watched a specific broadcast or to have read a specific document. It was rather that the
Court’s public attribution of the alias to the Appellant, which began in 2007 through public
filings and related media coverage,’®® created a structural risk that witness accounts would
converge, be reinforced, or be reshaped through social transmission, confirmatory cues, and
repetition. This was submitted in the Defence’s Final Brief summarising the genesis of the name
Ali Kushayb,*®" in which the Defence set out a chronological analysis demonstrating that, prior
to 27 February 2007, there was — at best — sparse and unreliable material linking the nickname
Ali Kushayb to the Appellant.°®® The Defence argued further that much of the early
documentary record consisted of undated, anonymous, or untested accounts that did not reliably
identify the Appellant by that nickname.>*° The Defence further submitted that the post-2007
public ICC narrative and repetition entrenched the association in the public domain of the two
names, creating a risk of convergence and moulding of later accounts.*”°

223.  The Trial Chamber nevertheless addressed this argument primarily through individual
witness assessments and concluded, in general terms, that it had addressed (and dismissed) the
Defence’s broader contamination claim in its analysis of the evidence of certain witnesses.*"
At paragraph 264 of the Judgment, the Trial Chamber relies on isolated pieces of evidence that
are not mentioned in the Prosecution’s Article 58(7) Application of 2007°*? to conclude that it
had no impact on the evidence. This approach amounted to an error in two respects. First, it is
limited only to the isolated pieces of evidence mentioned at paragraph 264 and does not discard
the Defence argument on the impact of the Article 58(7) Application on the rest of the evidence.
Secondly, it fails to take into account that the link established in the Article 58(7) Application

585 Judgment, para. 264.

386 1CC-02/05-56; DAR-D31-00000009; ICC-02/05-01/07-3-Corr ; ICC Press Release on 2 May 2007 (also in
Arabic); DAR-OTP-0124-0730 (ARB), DAR-OTP-0153-1614 (ENG): newspaper Al-Hayat, dated 8 March 2007,
only nine days after the OTP publicised that it had submitted an application to the Pre-Trial Chamber seeking a
summons for Mr Abd-Al-Rahman.

387 Defence Final Brief, paras. 73-102.

388 Defence Final Brief, paras. 76-101. The Defence challenged in detail the relevance of each of the following
documents to the genesis of the link with the alias: DAR-OTP-0134-0116 (ENG), DAR-OTP-00000116 (ARB);
DAR-OTP-0134-0118 (ENG), DAR-OTP-00000117 (ARB); DAR-OTP-0020-0945; DAR-OTP-0020-0945
(ARB), DAR-OTP-0153-0679 (ENG); DAR-OTP-0020-0945 (ARB), DAR-OTP-0153-0679 (ENG); DAR-OTP-
0001-0004 at 0012; DAR-OTP-0003-0099 at 0123 (summary at DAR-OTP-0064-0184 at 0191); DAR-OTP-
0063-0399 (ARB) DAR-OTP-0116-0549 (ENG) at 0558; DAR-OTP-0036-0348 (ARB); DAR-OTP-0116-0380
(ENG); DAR-OTP-0107-1474; DAR-OTP-0013-0119; DAR-OTP-0216-0702; DAR-OTP-0209-0593 DAR-D31-
00000014; P-0020: DAR-OTP-0095-0002-R02; P-0131: T-113, pp. 40, 45-46.

38 Defence Final Brief, paras. 76-101.

59 Defence Final Brief, para. 102.

1 Judgment, para. 264.

392 ICC-02/05-56.
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between Ali Kushayb and the name of the Appellant was enough to allow witnesses who knew
him, for instance as a pharmacist, to rely on identificatory evidence related to the Appellant to
describe Ali Kushayb. The Trial Chamber thus erred in law and/or fact by treating
contamination as a narrow credibility defect to be proven witness by witness, rather than as a
factor bearing on the reliability of the alias evidence as a whole, and on the weight to be
accorded to apparent convergence across multiple accounts.

224.  In doing so, the Chamber effectively required the Defence to establish direct proof of
media influence on each witness, rather than recognising that contamination concerns the
fairness and reliability of the evidentiary environment in which the alias narrative developed
and was repeatedly amplified. This misapprehended the Defence case and led the Trial Chamber
to dismiss the issue without addressing its central thesis.

225.  The Trial Chamber relied on the degree of contextual and descriptive detail in witnesses’
accounts as a basis to reject contamination, by reasoning that such detail indicated the witnesses
were speaking from lived experience.’”® However, this did not answer the Defence submission
that public attribution of the alias could operate not only by creating false accounts, but also by
reinforcing and standardising aspects of recall, particularly where witnesses’ knowledge was
based on community information, or formed or solidified after the alias became publicly
entrenched. The Trial Chamber’s approach also failed to address the Defence uncontroversial
submission that prolonged public repetition of a piece of information can produce a form of
narrative conformity.*** In such a situation, consistency between accounts cannot automatically
be treated as corroboration, because the convergence itself may be a result of the public
narrative that the Court and media helped establish.

226. This error is compounded where the Trial Chamber itself relied on witnesses’ alignment
with “agreed facts” and publicly available background details as factors supporting the
Prosecution’s allegation on the alias,’®> while rejecting the possibility that the same public
availability could have influenced or shaped the evidence. The Trial Chamber therefore failed
to evaluate contamination as a factor capable of affecting the probative value of what it treated
as corroborative patterns.

227. In its assessment, the Trial Chamber further treated the absence of “evidence” that a
witness was influenced by media exposure as dispositive.>®® This framing places the burden on

the Defence to demonstrate a direct causal chain of influence, despite the nature of the Defence

393 See e.g. Annex B, paras. 326-327, 329 (P-0905); 445-448 (P-0935).
3% Defence Final Brief, para. 102.

595 Judgment, paras. 262-264.

3% See e.g. Annex B, para. 231: “no evidence to suggest P-0874’s identification of the man he knew as ‘Ali

Kushayb’ was affected by the media” (P-0874).
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argument being that contamination operates diffusely, over time, and through community
circulation. For example, in its treatment of witnesses whose evidence included post-2007
exposure to public information or later recognition through widely disseminated material, the
Trial Chamber did not integrate the implications of that exposure into its evaluation of
reliability. It instead treated the issue as either irrelevant or insufficiently proven, without
engaging with the risk that official and media repetition of the alias could supply confirmatory
cues and strengthen a socially accepted association independent of contemporaneous
knowledge. In this way, the Trial Chamber’s “addressed and dismissed” response did not
constitute a reasoned engagement with the Defence’s broader submission. It amounted to an
erroneous fragmented treatment that left unexamined the systemic conditions under which alias
evidence was collected, recalled, and assessed. This approach is irreconcilable with Articles
74(2) and 74(5) of the Statute.

228. The Defence did not suggest that media dissemination or public ICC materials rendered
all Prosecution witnesses unreliable, or that “contamination” operates as a blanket bar to
reliance on their testimony. Rather, the Defence submission was that, given the documented
post-2007 public genesis and reinforcement of the association between the Appellant and the
nickname Ali Kushayb, the Trial Chamber was required to treat that dissemination as a
structural reliability risk and to approach alias evidence with caution, particularly where it
depended on community renown, general talk, derivative identification, or recognition after
prolonged public exposure. What the Office of the Prosecutor did in 2007, by widely
disseminating identifying details of the Appellant to the public at large, and notably in Sudan,
was wrong. The most recent introduction of regulation 23zer into the RoC belatedly confirms
as much. By widely disseminating this identifying information, the OTP took a major risk for
the integrity of the proceedings, that of contaminating the evidence. Nemo auditur propriam
turpitudinem allegans. By disregarding the materiality of that risk, the Trial Chamber rewarded
the Prosecution with the unfair advantage that its wrong step of 2007 created, namely the
advantage of relying on potentially contaminated evidence that the Appellant was Ali Kushayb.
By doing so, the Trial Chamber failed to redress the harm caused by the Prosecution to the
fairness of the proceedings since 2007.

229. The Trial Chamber’s approach failed to integrate that risk into its ultimate “beyond
reasonable doubt” evaluation pursuant to Article 66(3). By rejecting contamination on the basis
that there was no specific “evidence” that individual witnesses were influenced, and by treating
witnesses’ knowledge of biographical or locally known details about the Appellant as
corroboration of the alias, the Trial Chamber did not address the possibility that such details

may reflect background familiarity with the Appellant without establishing contemporaneous
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use of the nickname or a reliable, pre-dissemination link between the Appellant and A/i
Kushayb. In consequence, the Trial Chamber failed to factor the cumulative effect of long term
official and media repetition into the assessment of the alias evidence as a whole, thereby
undermining the reliability of the evidentiary foundation on which its identity finding was built.
230. The determination that the Appellant was Ali Kushayb was foundational to the Trial
Chamber’s findings on guilt. The Trial Chamber relied on the apparent convergence in the
evidence of multiple witnesses on identity-related background features and narrative details as
supporting the Prosecution’s allegation. Had the Chamber properly engaged with the Defence’s
genesis and contamination argument as a systemic factor, and assessed how public attribution
since 2007 could have influenced the reliability and probative value of alias evidence across
the record, it could not have treated convergence as straightforward corroboration in the manner
that it did. At minimum, it would have had to acknowledge that the evidentiary environment
created a material risk of narrative conformity, thereby reinforcing reasonable doubt about the
alias finding.

231.  This error materially affected the Trial Chamber’s findings on the alias.

Ground 36 — Error of Law and/or Procedural Error: Reliance on 2013 media reports

232. In support of its finding that the Appellant was known as Ali Kushayb, the Trial
Chamber relied on media reports linked to the 2013 Rahad-el-Berdi inter-communal conflict®®’
and the subsequent assassination attempt against the Appellant in Nyala.>*® The Trial Chamber
accepted that these reports had limited probative value because of their date, yet still concluded
that they “add some support” to the Prosecution’s alias case and “undermines” the Defence
position.>® This approach was legally flawed. Pursuant to Article 69(4) of the Statute, the Trial
Chamber was required to assess the relevance and probative value of the media material in light
of its reliability and could not treat unverified reporting as corroborative proof on a central
contested issue.®® The Trial Chamber treated media reporting, produced during the
examination of Defence witnesses and not tested through any responsible author, source, or
chain of information, as corroborative material on a question that is the heart of the case.®”! The

Trial Chamber went beyond acknowledging the existence of the 2013 events or assassination

7 DAR-OTP-00005650 (ARB); DAR-OTP-00006582 (ENG); DAR-OTP-00005648 (ARB); DAR-OTP-
00006585 (ENG); DAR-OTP-00005652 (ARB); DAR-OTP-00006587 (ENG); DAR-OTP-00005676 (ARB);
DAR-OTP-00006589 (ENG); DAR-OTP-00005646 (ARB); DAR-OTP-00006766 (ENG).

5% DAR-OTP-00005660 (ARB); DAR-OTP-00006581 (ENG); DAR-OTP-00010624 (ENG); DAR-OTP-

00006171 (ARB); DAR-OTP-00006771 (ENG).

5% Judgment para. 268.

600 Katanga: 1CC-01/04-01/07-2635, para. 31; Gbagbo and Blé Goudé, ICC-02/11-01/15-1263-AnxB-Red, para.
43,
01 T-132, p. 67.
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attempt, which are not contested by the Defence, and used the reports for the separate
proposition that the Appellant was “at all times” known by the nickname Ali Kushayb.5%*

233. The probative value of the media material is weak. The reports were not supported by
any evidence or witnesses with firsthand knowledge as to their sources, editorial process, or
factual basis, nor for attributing the nickname A/i Kushayb to the Appellant. Media reporting,
by its nature, is not a neutral evidentiary product. It may reflect framing choices, repetition of
anonymous third-party assertions, or reliance on prevailing narratives rather than independent
verification. In the absence of evidence demonstrating how the attribution of the nickname was
established, such reporting cannot safely support a finding on the alias.®*> Nothing in the record
shows that outlets such as Radio Dabanga conducted any investigation capable of establishing
that the Appellant was known as Ali Kushayb, as opposed to merely repeating existing
allegations. The Trial Chamber did not even consider that this resulted from the Prosecutor
disseminating public information that the Appellant was A/i Kushayb since 2007 (See Ground
of Appeal 35 above).

234. Moreover, the Chamber’s reasoning was internally inconsistent. Having accepted that
the reports had limited probative value, it nevertheless treated them as affirmatively supporting
the Prosecution’s proposition and as undermining the Defence case. Confirmation by Defence
witnesses that a conflict occurred in Rahad-el-Berdi or that an assassination attempt took place
in Nyala does not establish that the Appellant was known by a specific nickname, let alone “at

604 or as the OTP has disseminated, since 2007. The Chamber failed to explain how

all times,
material of limited weight could be relied upon in relation to a main disputed issue in this case.
Media articles often contain opinion evidence and their probative value is insufficient to
outweigh the potential prejudice of the disputed content of these articles.®%

235. The Defence highlighted that the Prosecution attempted to rely on new elements not
pleaded in its Trial Brief by putting media articles to Defence witnesses, and that those articles
invariably referred to the ICC case and the allegation that the Appellant was wanted by the
Court.®®® The Chamber did not address this methodological concern, in violation of Article

74(5) of the Statute, nor did it explain how, in the absence of verification, it could safely treat

the reports as supportive of the alias beyond the fact that the ICC allegation had influenced

602 Judgment, para. 268.

603 Judgment, para. 268.
604 Judgment, para. 268.

5 Katanga, ICC-01/04-01/07-2635, para. 31; Bemba, ICC-02/05-01/20-1240, para 5; Kvocka et al., IT-98-30/1-
T: “CONSIDERING that the probative value of exhibit 3/179, extract from a newspaper article about the Omarska
camp, is low as it contains unsupported allegations about the camp and that the inflammatory nature of those
allegations is so prejudicial to the Defence that this outweighs any probative value it may have, so that it should
be excluded in the interests of a fair trial...”.

606 Defence Final Brief, paras. 728-731.
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public discourse. This absence of proper reasoning on this aspect amounted to an error of
procedure. To the extent the Chamber relied on these reports, notwithstanding their limited
probative value, its reasoning is further undermined by the broader concerns identified in
Ground of Appeal 35 regarding the reliability of post-2007 public narratives deriving from the
Court’s public attribution surrounding the alias. The Chamber did not explain how it
distinguished between media repetition and independent proof when assessing the weight of
the reports. These procedural errors and errors of law materially affected the Chamber’s
determination on the alias, which forms the primary basis for the finding of guilt on all Counts.
Ground 37 — Error of Law and/or Procedural Error and/or Fairness/Reliability Issue:

Reliance on recognition on videos and photographs

236. The Trial Chamber erred in relying on Prosecution witnesses’ purported recognition of
the Appellant as A/li Kushayb, in videos and/or photographs, as supportive of its identification
analysis, without conducting a sufficient assessment of the reliability and probative value of
that recognition evidence in light of the manner in which it was obtained and used. The Trial
Chamber relied on recognition evidence as support in its finding that the Appellant is the man
who was known as A/i Kushayb during the relevant period.®®’ It considered that where a witness
was previously acquainted with the Appellant, recognition of his image in a passport
photograph®® and/or in videos®” could be assessed, when combined with other evidence, and
could support the Prosecution’s position on the alias.®!° It relied on such recognition by P-0643,
P-0874, P-0883, P-0905, and P-1021.%"!

237. The Defence does not dispute that the Appellant appears in the passport photograph and
is the speaker in the identified videos.®'? The reliability of the recognition exercise was
materially weakened, however, by the Prosecution’s inherently suggestive method. Witnesses
were shown a single picture of the Appellant and asked if they recognised the person.®’* No
safeguards, such as an array of photographs or a procedure designed to test recognition rather
than reinforce it, were in place. While the Trial Chamber criticised the use of a single
photograph and recognised the risk that a witness may feel obliged to confirm it,%'* it

nonetheless relied on this recognition evidence without explaining what weight it would be

607 Judgment paras. 254-261.

68 DAR-OTP-0222-0037; DAR-OTP-0221-0891.

609 DAR-OTP-0215-2697; See also DAR-OTP-00000236; DAR-OTP-0220-3199.

610 Judgment para. 261.
611 Judgment para. 254.

612 Defence Final Brief, para. 190.

613 P-0643: T-057, p. 43 (Conf); P-0874: T-083, pp. 46-47 (Conf); P-0883: T-072, pp. 39-40 (Conf); P-0905: T-
086, p. 59 (Conf); P-1021: T-081, pp. 24-25 (Conf).

614 Judgment, paras. 217-218; See also ECtHR, Budak v. Turkey, 69762/12, para. 35: “identification cannot be
done by only showing a single photograph of the suspect or different photographs of him or her. The photographs
of the different persons must also be the same size.”
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given as a consequence of the deeply flawed methodology.®!> By doing so, the Trial Chamber
again rewarded the OTP for its flawed approach.

238. ICTY jurisprudence recognises that identification evidence obtained in conditions that
cue the “expected” answer is confirmatory rather than probative. Kunarac, in relation to dock
identifications, instructs that where the setting steers the witness toward the accused, no positive
probative weight should be attached.®'® Similarly, a single-image procedure invites
confirmation of a contested issue and risks reflecting and reinforcing a pre-existing association.
239. The Trial Chamber further erred by treating this recognition evidence as support for
identification without ensuring there was sufficient indicia of reliability as to the alias usage
during 2003-2004.%'7 In such circumstances, recognition evidence can easily become
confirmatory rather than probative: an image is recognised, the contested name is repeated, and
that repetition is then used to reinforce the very proposition that remains in dispute.

240. In addition, the Trial Chamber failed to address the effect of prior exposure to widely
disseminated materials (See Ground of Appeal 35 above). For instance, it recorded that P-
0643 saw the Appellant on television in 2020 after his arrest and then recognised him again in
court as “Ali Muhammad Ali Abd-Al-Rahman, Ali Kushayb”.618 The Chamber did not address
how the 2020 exposure, occurring years after the alias was publicly linked to the case, could
have affected the probative value of recognition when used to support the Identification Issue.®'’
241. The Chamber therefore erred by using recognition evidence as support to establish the
alias. The recognition evidence cannot strengthen the alias finding due to the shortcomings in
methodology and probative value of the evidence. Together with other alias-related grounds of
appeal, this issue undermines the finding that the Appellant was beyond reasonable doubt A/i

Kushayb, which forms the preliminary basis of his finding of guilt on all counts.

Ground 38 — Error of Law and/or Procedural Error: Improper reliance on purported in-

court recognition

242. The Trial Chamber erred by according weight to purported spontaneous in-court
identifications of the Appellant as A/i Kushayb as proof that witnesses knew him during 2003

615 Supreme Court of the United States, Stovall v. Denno, 388 U.S. 293, 302 (1967): The U.S. Supreme Court first
set out a due process rule asking whether identification procedures used were “so unnecessarily suggestive and
conducive to irreparable mistaken identification.”

16 Kunarac et al, 1T-96-23-T & 1T-96-23/1-T, para. 562, confirmed in Kunarac et al, IT-96-23 & 1T-96-23/1-A,

para. 320.

617 Judgment, para. 261.

618 Judgment, para. 256; P-0643: T-057, pp. 37-38, referring to DAR-OTP-0220-4835; P-0643: T-057, p. 43,
referring to DAR-OTP-0222-0037.

19 Limaj et al., 1T-03-66-T, paras. 613-616; Haradinaj et al., 1T-04-84-T, para. 168; Lukic and Lukic, IT-98-32/1-
A, para. 137-138; Bikindi, ICTR-01-72-A, para. 116; Kordic and Cerkez, 1T-95-14/2-A, para. 382.
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and 2004,5%° hereby conflating contemporaneous knowledge with ex post facto recognition. In
doing so, the Trial Chamber departed from its own rule that little weight attaches to in-court
identification.®?! In its judgment, the Trial Chamber reiterated the same principle. It held that
“generally, little weight is attached to in-court identification, and virtually no weight is
attached, if it is a first-time in-court identification of a stranger.”®** The Chamber further stated
that, even where witnesses spontaneously made such identifications, it would not use them “fo
shore up a weak identification or to support a tenuous identification”, and it would not use
them “if the witness did not know the Accused before the charged events”.®?®> Despite
articulating this limiting rule, the Trial Chamber proceeded in Annex B to treat spontaneous in-
court identifications as part of the reasoning supporting the alias finding, including in witness
assessments that went to the “Identification Issue” and the reliability of the Prosecution’s alias
theory on a disputed main issue in this case. In doing so, the Chamber treated courtroom
identifications as confirmatory support for the very proposition in dispute, whether the
Appellant was known as Ali Kushayb during 2003 and 2004.

243. In particular, the Chamber recorded spontaneous in-court identifications by P-0585, P-
0878 and P-0986 and treated those courtroom moments as part of its reasoning on the
Identification Issue, notwithstanding its general caution that such recognitions are of limited
probative value.%* The error lies in giving them operative weight, expressly or in substance, as
supporting proof that witnesses knew the Appellant as A/i Kushayb during the charged period.
International criminal jurisprudence has repeatedly recognised that in-court identifications are
inherently unreliable because the circumstances of trial tend to lead the witness to identify the
person on trial, accordingly, such identifications attract no positive probative value, and
attaching weight to them is an error.%%°

244. Additionally, the Trial Chamber introduced a caveat that departs from established
international practice. It stated that in-court identifications by witnesses who gave credible and

29 ¢

reliable evidence to explain their recognition are “admissible” “solely” to assess whether the
person the witness purports to have known before the events was the Appellant.52° In substance,
this exception still allows the courtroom moment to function as confirmation of identity, despite
the recognised suggestion inherent in trial conditions. That caveat is inconsistent with the

jurisprudence from international criminal tribunals, which recognises that the circumstances of

620 Judgment, para. 215.

621 P-0922: T-039, p. 28, lines 4-13.
622 Judgment, para. 214.
623 Judgment, para. 214.

624 Annex B, para. 142, footnote 497, para. 258, footnote 957, para. 489, footnote 1767.

25 Kunarac et al., IT-96-23-T & 1T-96-23/1-T, para. 562; Kunarac et al., IT-96-23 & 1T-96-23/1-A, para. 226;
Kamuhanda, ICTR-99-54A-A, para. 243; Limaj et al., IT-03-66-A, para. 27.

626 Judgment, para. 215.
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trial tend to lead a witness to identify the person on trial and, accordingly, in-court
identifications attract no positive probative weight, and attaching weight to them is an error.%%’
To the extent the Chamber attached weight to such in-court identifications, it erred in law.

245. The impact of this error on the fairness of the proceedings and the reliability of the
Judgment is material. The alias finding was foundational to the Chamber’s conclusions across
all counts, and the “Identification Issue” formed a key plank of that finding. By treating
spontaneous in-court identifications as confirmatory support for whether witnesses knew the
Appellant as Ali Kushayb before or during 2003 and 2004, the Trial Chamber introduced into
its reasoning a type of evidence that international criminal jurisprudence treats as inherently
unreliable and as attracting no positive probative weight. The error is not cured by describing
such recognitions as carrying “little” weight. Even limited confirmatory use of courtroom
identifications can inflate the apparent strength of disputed identity evidence and reduce the
caution required where the Defence case is that witnesses were mistaken. In a case where
identity issue was central, the Trial Chamber’s reliance, whether express or in substance, on

these courtroom moments as part of the credibility and identification reasoning chain affected

the reliability of its conclusion that the Appellant was the person known as A/i Kushayb.

(E)  Issues Impacting the Consideration of Defence Line 2

(the Appellant’s Authority over the Janjaweed)

Ground 40 — Error of Fact and/or Law: the finding that the Appellant was a Janjaweed

violates the standard of proof beyond reasonable doubt

246. Whether the Appellant had ever been a Janjaweed was clearly identified as a matter of
dispute between the parties.®?® At paragraphs 679-680, the Trial Judgment summarily dismisses
Defence Line 2, which aimed at demonstrating that the Appellant could not have been a
Janjaweed, even less so one of their leaders. Paragraph 679 reads that the Defence’s argument
that the Appellant could not have been a Janjaweed is based on the three following factors: (i)
the neutrality of the Ta aisha tribe; (ii) tensions between the Ta’aisha and the Salamat tribes
and (ii1) the consequences that the Appellant would have faced had he disobeyed the Ta aisha
Nazir’s instruction to stay aside from the 2003-2004 counterinsurgency. But the Trial Judgment
rejects these three factors on the ground that “the Chamber is satisfied, based on the evidence

taken as a whole, that this does not undermine the overwhelming evidence | ...] that the Accused

27 Kunarac et al., 1T-96-23-T & 1T-96-23/1-T, para. 562,; Kunarac et al., IT-96-23 & 1T-96-23/1-A para. 226,
Kamuhanda, ICTR-99-54A-A, para. 243; Limaj et al., IT-03-66-A, para. 27.
628 Judgment, para. 11.
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exercised de facto authority as a Janjaweed leader during the relevant period of the
charges”.%® At paragraph 680, the Trial Judgment concludes that the Appellant was a
preeminent leader within the Janjaweed.®*® That finding concludes Section 5-IV of the Trial
Judgment, discussing “the Accused’s position of authority and influence in 2003 and 2004 %!
247. The Defence had dedicated a full Defence line to the demonstration that the Appellant
had never been and could not have been a Janjaweed, even less so one of their leaders.®*? This
demonstration relied on a careful and detailed analysis of who the so-called Janjaweed were.%
The Defence further relied on the unchallenged evidence of the career of the Appellant after the
period of the charges, namely his entry into the CRF by mid-2005 as a modest musa’id, i.e.
warrant officer,** and a cursory comparison with other well-known Janjaweed leaders who
achieved much more preeminent positions after their participation in the 2003-2004
counterinsurgency.®® Based on this analysis and overwhelming — largely unchallenged —
evidence, the Defence concluded that the Appellant could not have occupied any position, even
less so a leadership one, within the Janjaweed militia.®*® This demonstration was in addition to
the absence of proof as to when and how the Appellant had allegedly become a Janjaweed
leader, and as to the nature and structure of that group, matters in respect of which the burden
lay with the Prosecution.

248.  Pursuant to Article 66(2) and (3) of the Statute, the burden rests on the Prosecution to
prove the guilt of the accused, who may not be convicted unless the Court is satisfied of his
guilt beyond reasonable doubt. As a result, the Defence does not bear the burden of proving the

innocence of the accused®’

and any doubt with respect to one of the elements of his
responsibility must benefit him, in dubio pro reo. According to the Appeals Chamber, this
principle applies to “the elements of the crime and the mode of liability alleged against the
accused, as well as the facts which are ‘indispensable for entering a conviction™.®*® The

Appellant’s involvement in the Janjaweed militia clearly was a fact that was indispensable to

629 Judgment, para. 679.
630 Judgment, para. 680.
631

Judgment, paras. 658-680.

632 Defence Final Brief, paras. 760-794.

633 Defence Final Brief, paras. 316-349.

634 Defence Final Brief, paras. 784-789: ICC-02/05-01/20-504-AnxA, Agreed Fact 13; DAR-D31-0002-0003
(ARB) ; DAR-D31-0002-0007 (ENG); D-0001: T-154, p. 57 (Conf); D-0002: T-156, p. 60 (Conf); D-0003: T-
155, p. 46 (Conf); D-0007: T-149, p. 28 (Conf); D-0008: T-139, pp. 28, 63, 84 (Conf); D-0011: T-138, p. 52
(Conf); D-0028: DAR-D31-00000150, para. 23; D-0029: T-157, p. 25 (Conf); D-0032: T-140, pp. 37-39, 88; T-
141, p. 22 (Conf) ; D-0035: DAR-D31-00000274, paras. 17-23; D-0039: T-159, pp. 34, 79 (Conf).

635 Defence Final Brief, paras. 790-792: P-0008: DAR-OTP-0008-0058-R02, para. 36; P-0020: T-042, p. 9 (Conf);
P-0040: DAR-OTP-0094-0165-R02, para. 38; P-0119: DAR-OTP-0124-0196-R03, paras. 89, 91; P-0120: T-037,
pp. 34-35, 49, 53-54 (Conf); P-0547: T-051, p. 94 (Conf); T-052, pp. 4, 12-13, 30 (Conf); P-0769: T-097, p. 51
(Conf); P-0883: T-074, pp. 58-61 (Conf); P-1042: DAR-OTP-0220-1623, para. 126; T-027, p. 80; T-029, p. 20.
636 Defence Final Brief, paras. 793-794.

87 Ntaganda, 1ICC-01/04-02/06-2666-Red A A2, paras. 12, 586.

38 Ngudjolo, ICC-01/04-02/12-271-Corr A, para. 125.
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enter a conviction because it was in such capacity, as a member of the Janjaweed militia, that
he was charged with directly perpetrating and/or co-perpetrating crimes under Article 25(3)(a),
and as a Janjaweed leader that he was charged with ordering under Article 25(3)(b) of the
Statute. In both cases under Article 25(3)(a) or (b), it was necessary to prove that the Appellant
had acted as a member of the Janjaweed militia at the time of the charged crimes.

249. In the present case, the Trial Chamber had before it some evidence that the Appellant
had, at the relevant time of the charges, performed in quality of Janjaweed leader to lead the
Janjaweed to commit crimes. But a holistic approach to the evidence required to weigh that
evidence against the evidence of who the so-called Janjaweed were, to confirm that the
Appellant was indeed one of them. If the Appellant could not have been a Janjaweed, even less
so one of their leaders, he could not have performed in that quality and that called into question
the validity of the evidence that he had. The Prosecution had not explored evidence of who the
Janjaweed were. The only evidence available to the Trial Chamber for its assessment on this
aspect was the evidence provided by the Defence. The Prosecution never challenged it at trial.
Had it done so, the onus would have been on the Prosecution to present proof that this
presentation was not accurate.

250. The Prosecution had essentially focused its argument on demonstrating that the
Appellant had acted as a Janjaweed in a leadership position on his alleged title of Agid-al-
Ogada. Just like the Janjaweed, the Prosecution did not adduce evidence of what that title
meant, nor of the authority attached to that function. This compelled the Trial Chamber to
conclude that the Appellant’s authority did not stem from his title as Agid-al-Ogada, but rather
from his de facto authority over the Janjaweed and members of the GoS Forces®*? (see Grounds
of Appeal 45 to 47 below). As a result, the Trial Chamber was left with the burden of
determining beyond reasonable doubt what were the Janjaweed and when and how the
Appellant had joined them and become one of their leaders. These findings were indispensable
to enter a conviction.

251.  The Trial Judgment proceeds in a methodical manner by starting, as did the Defence in
its Final Brief, by defining who the Janjaweed were and how these operated. Paragraphs 339
to 348 describe the recruitment, training, arming and funding of the Janjaweed at the time of
the 2003-2004 counterinsurgency.®*® It describes the preference given to members of the Arab

tribes,®*! the public support offered to them by the GoS and its representatives,’*? the

639 Judgment, para. 675.

640 Judgment, paras. 339-348.
641 Judgment, para. 339.
642 Judgment, para. 340.
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implication of tribal leaders in the recruitment and arming of the Janjaweed,** their initial
recruitment through the PDF, which was expanded “when fighting in Darfur increased” to
recruitment “into the SAF, CRF, NISS and PPF”®* the training of Janjaweed,*® the
distribution of weapons and ammunitions to them,**° the payment of salaries,*’ the supply of

t,548 and other benefits.®* It is noticeable that the Appellant is nowhere

uniforms and equipmen
mentioned in this description of the recruitment and functioning of the Janjaweed militia in
2003-2004. According to these factual findings, the Janjaweed were thus composed in 2003-
2004 of an aggregate number of PDF, SAF, CRF, NISS and PPF members recruited from Arab
militias.®*° Based on that definition, a reasonable trier of fact had to find that the Appellant
belonged to a tribe which contributed to the formation of the Janjaweed militia at the relevant
time (first prong) and that he was incorporated in one of the sub-categories which composed
these, namely, the PDF, the SAF, the CRF, the NISS or the PPF (second prong). The two
elements of the test were cumulative and had to be passed to conclude that the Appellant was a
Janjaweed.

252. Based on this finding as to the composition of the Janjaweed, the Trial Judgment then
rejects, at paragraph 679, the Defence submissions regarding the non-participation of the
Ta’aisha tribe in the counterinsurgency, the tensions opposing that tribe to the Salamat tribe
and the consequences that the Appellant would have faced, had he disobeyed the Ta'aisha
Nazir’s instruction to stay aside. In light of the above finding that Janjaweed were Arab
militiamen incorporated into the PDF, SAF, CRF, NISS and PPF at the time of the
counterinsurgency,®! the factual finding made at paragraph 679 is relevant because it dismisses
the Defence’s argument that the Appellant could not join the Janjaweed because of his Ta ‘aisha
tribal affiliation. The finding that the 7a ‘aisha contributed to the formation of the Janjaweed —
which is challenged in Ground of Appeal 48 below — made that the first prong of the test was

passed.

643 Judgment, para. 341.
644

Judgment, para. 342, relying on the Decisions of the State’s Security Committee (footnote 807): DAR-OTP-
0034-0260 (ARB); DAR-OTP-0219-8825 (ENG): no. 1, 8830, no. 7, 8833, no. 4 (2/8/2003), 8834, no. 1
(4/8/2003), 8835, no. 1 (14/8/2003), 8842, no. 1 (29/1/2004), 8843, no. 1 (02/01/2004), 8844, no. 4, 8847, no. 1,
8849, no. 5. P-0643: T-058, pp. 32-33, 40 (Conf).

645 Judgment, para. 343.

646 Judgment, para. 344.

647 Judgment, para. 345.
648 Judgment, para. 346.
649 Judgment, para. 347.

650 Judgment, para. 342, relying on the Decisions of the State’s Security Committee (footnote 807): DAR-OTP-

0034-0260 (ARB); DAR-OTP-0219-8825 (ENG): no. 1, 8830, no. 7, 8833, no. 4 (2/8/2003), 8834, no. 1
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253. But the finding that the Appellant’s tribe was one of those which contributed to the
forming of Janjaweed militia was not enough to conclude that he had ever become a Janjaweed.
According to their composition, as found at paragraph 342 of the Trial Judgment, there was a
second step to pass prior to reaching a conclusion that the Appellant was a Janjaweed, namely
that he had been incorporated in the PDF, SAF, CRF, NISS or PPF at the relevant time. That is
the second prong of the test.

254. As mentioned above, there was no evidence on record, nor was it alleged, that the
Appellant had ever joined the PDF.%2 Nor was there any evidence on record or allegation that
he had ever joined the NISS or PPF. It was an agreed fact that the Appellant had spent a
significant period of his life in the SAF, but he had retired years before, by mid-1990s,%>3 and
was no longer a SAF member at the time of the 2003-2004 counterinsurgency. It was also an
agreed fact that the Appellant had joined the CRF by mid-2005,%°* more than one year after the
period of the charges. There was no evidence on record, nor was it alleged, that the Appellant
formed part of the CRF at the time of the charged crimes. At paragraph 677, the Trial Judgment
finds that the Appellant “enlisted in the CRF sometime between 2004 and 2005 and rejects as
non-credible the evidence from Defence Witnesses D-0032 and D-0035 that he may have been
encamped by the CRF by early March 2004.5° The only reasonable conclusion is that the
Appellant did not belong to any of the sub-categories — PDF, SAF, CRF, NISS, PPF — in which
the Trial Judgment finds that the Janjaweed were incorporated at the time of the 2003-2004
counterinsurgency. No explanation, no evidence, not even a theory was proposed by the
Prosecution or in the Judgment to explain how the Appellant could have been a Janjaweed
without being incorporated in one or the other of these five sub-categories. The second prong
of the test failed in the absence of evidence that the Appellant had been incorporated in the
PDF, the SAF, the CRF, the NISS or the PPF at the time of the charged crimes. A reasonable
trier of fact would have concluded that the Appellant was not a Janjaweed.

255. The Trial Chamber was fully aware of that discrepancy. The Trial Judgment spells it
out clearly at paragraph 983: “[The] evidence does not clearly reveal why a retired Musa’id in
the medical corps of the SAF, who became a pharmacist, should have achieved such a position
[as Janjaweed leader] in the area.”®® Whatever the evidence that the Appellant had been
witnessed behaving as a Janjaweed leader at the relevant time, there was no evidence of how

and why he had become one and this should have been given a considerable weight in assessing

652 Defence Final Brief, para. 333.

653 Judgment, para. 9; ICC-02/05-01/20-504-AnxA, Agreed Fact 10.

654 Judgment, para. 12; ICC-02/05-01/20-504-AnxA, Agreed Fact 18.

655 Judgment, para. 677 and footnote 2266; Annex B, Sections I.B.13, paras. 678, 684, and 1.B.14, paras. 688, 691.
656 Judgment, para. 983.
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the evidence that he had performed in that capacity, creating reasonable doubt that he had. The
only available evidence was that the Appellant did not belong to any of the sub-categories of
Janjaweed — PDF, SAF, CRF, NISS, PPF —, as relevantly found at paragraph 342 of the Trial
Judgment on the basis of the available evidence. Absent any theory and/or evidence of how he
could have been one without belonging to any of these five categories, any reasonable trier of
fact would have concluded that he was not a Janjaweed and that the evidence that he had been
seen performing in that capacity must have been misled, confused, tainted by the Prosecution’s
wide dissemination of the information that the Appellant was one since 2007 (See Ground of
Appeal 35 above), and/or simply untrue.

256. Proving the Appellant’s membership within the Janjaweed was “indispensable for
entering a conviction”.%” In the absence of such proof, the Trial Judgment erred in fact in
finding that the Appellant was a Janjaweed at the time of the charged crimes. The absence of
evidence that he was one maintained a reasonable doubt as to whether the evidence that he had
performed in that role was accurate and reliable. In dubio pro reo. A reasonable trier of fact
could not find that the Appellant was a Janjaweed. The Trial Judgment thus also erred in law
in finding that the Appellant was a Janjaweed whereas the holistic approach of the evidence
casted reasonable doubt that he had performed in that capacity in the absence of proof that he
was one. This was in violation of Article 66(3) of the Statute. The factual finding that the
Ta’aisha affiliation was no bar to the Appellant joining the Janjaweed and becoming one of
their leaders (See Ground of Appeal 48 below) was no proof that he had become one.**® By
concluding that the Appellant was a Janjaweed on the basis that it was not convinced by the
Defence’s demonstration that his tribal affiliation prevented him from joining them, the Trial
Judgment made a second error of law by reversing the burden of proof in violation of Article
66(2) of the Statute.

257.  This triple error of fact and law impacted on the outcome of the Trial Judgment on all
charges. Without being a Janjaweed, the Appellant could not participate in their operations in
Kodoom, Bindisi, Mukjar and Deleig, he could not have directly perpetrated or co-perpetrated
the crimes, even less so ordering or inducing the Janjaweed to commit these under Article
25(3)(a) or (b) of the Statute. If the Appellant was not a Janjaweed, no reasonable trier of fact

would have convicted him. He would have been acquitted on all Counts.

57 Ngudjolo, ICC-01/04-02/12-271-Corr A, para. 125.
658 Judgment, para. 679.
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Ground 44 — Error of Fact and/or Law: the finding that the Appellant had a direct
relationship with GoS authorities and GoS forces at locality level violates the standard of

proof beyond reasonable doubt

258. At paragraphs 660-672, the Trial Judgment enters factual findings on the Appellant’s
alleged relationship with the leadership of the GoS,%” his alleged relationship with GoS forces

at locality level,®° his alleged heading of a Mujahidin Committee in Garsila®®!

and his alleged
role in the recruitment and equipment of Janjaweed.®®> These findings are relied upon to
conclude that the Appellant held a position of authority and influence in 2003-2004 which
empowered him to perpetrate, co-perpetrate, order and/or induce the crimes.*®

259. The Defence’s challenge to the Appellant’s position of authority essentially formed part
of the Defence Line 2.°%* This was in addition to challenges to the evidence of specific instances
where the Appellant allegedly made use of such authority.

260. The Defence refers to the applicable law relied upon in support of Ground of Appeal
40 above. The errors of fact and/or law under the present ground of appeal are a direct
consequence from the errors of fact and/or law submitted in support of Ground of Appeal 40.
261. As submitted in support of Ground of Appeal 40, and with the sole exception of the
finding that the Appellant headed the Mujahidin Committee, all factual findings that the
Appellant was in contact with representatives of the GoS and/or GoS forces at the locality level,
and/or played a role in the recruitment, organisation, and equipment of the Janjaweed, are
premised on the preliminary finding that he was himself a member of the Janjaweed, and in
particular one of their leaders.

262. Except for paragraph 667, each relevant paragraph of the Judgment relies on this
premise. In particular, the Appellant is found to have: addressed GoS representatives in Garsila
and Mukjar “on behalf of the Janjaweed’;*® to have been requested to attend meetings in
relation to the distribution of salaries to the Janjaweed;**® to have received direct instructions
from GoS officials because he was a Janjaweed leader;*®” he was supplied weapons, equipment

and food for the Janjaweed;**® to have been close to First Lt Hamdi,*® who was the Head of

659

Judgment, paras. 660-663.
660 Judgment, paras. 664-668.

66! Judgment, para. 667.

662 Judgment, paras. 669-672.

663 Judgment,, para. 630.

664 Defence Final Brief, paras. 760-794.
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% and PDF Commander®”! in Garsila, in charge of supervising the

Military Intelligence®’
distribution of weapons to PDF members;®’? to have attended meetings of the Security
Committees in Mukjar and Garsila to represent the Janjaweed;®”? to have received the resources
by the GoS to the Janjaweed;%’* and to have overseen the recruitment and equipment of the
Janjaweed 5"

263. Once the factual finding that the Appellant was a member of the Janjaweed fails, as
submitted under Ground of Appeal 40 for lack of evidence, all other factual findings
concerning the Appellant’s alleged performance of the above-listed acts necessarily fail as well.
At paragraph 672, the Trial Judgment further finds that there is evidence that the very same
functions were also performed at the same time by another person, Emir Hessine Sayyid Al
Helu, with authority over all Arab tribes in Wadi Saleh®’® (See Ground of Appeal 52 below).
A finding that the Appellant could not have performed these functions because he was not a
Janjaweed thus would not have raised doubt on the material fact that these were performed by
someone else. The holistic approach to the evidence could only lead a reasonable trier of fact
to the conclusion that the Appellant’s role as a Janjaweed, even more so one of their leaders,
still raised reasonable doubt in the absence of evidence that the Appellant belonged to one or
the other sub-category of Janjaweed, as identified at paragraph 342 of the Trial Judgment, and
of why and how he had become one, as admitted at paragraph 983 thereof.

264. With respect to the finding that the Appellant headed the Mujahidin Committee in
Garsila,®”” the Trial Chamber dismissed the evidence of P-1021, who testified that no Mujahidin
Committee existed in Garsila.®’® P-1021 regularly visited Garsila and was a part of a Security
Committee in Mukjar.”” He was well placed to attest that there was no such body in either
Mukjar or Garsila. However, P-1021’s evidence was not even mentioned in the Judgment’s
discussion as to whether the Appellant chaired the Mujahidin Committee.

265. Paragraph 667 exclusively relies on P-0643, who testified that the Appellant was the

680

head of the Mujahidin sub-committee in Garsila,”®” and provides reasons for discounting D-

0016’s evidence on the matter.®! It does not, however, weigh P-1021’s relevant evidence,

670 Judgment, para. 294.

71 Judgment, para. 307, footnote 655 to P-0883: T-071, pp. 60-61; P-0643: T-058, p. 21 (Conf).
672 Judgment, para. 306.
673 Judgment, para. 666.

674 Judgment, para. 669-670.

675 Judgment, para. 671.

676 Judgment, para. 672, referring to P-0643: T-058, pp. 9, 13-14, 17-20 (Conf) and Defence Final Brief, para.
781.

677 Judgment, para. 669-670.

678 Defence Final Brief, para. 306.

679 P-1021: T-081, p. 93-94 (Con).

6% P_0643: T-056, pp. 21, 25-26 (Con).
81 Judgment, para. 667, footnote 2223.
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notwithstanding that the Trial Chamber had found P-1021 to be a credible and reliable witness
with respect to his knowledge of the Appellant.®®? P-1021’s evidence that the recruitment of the
Mugjahidin was the job of the PDF Coordinator, and not a Mujahidin Committee, was further
corroborated by Expert Witness D-0036, who was not challenged on this aspect by the
Prosecution in cross-examination.®®> Here again, the Trial Chamber failed to draw the
consequences of this absence of challenge by the Prosecution (See Ground of Appeal 26
above). D-0036’s corroborating and unchallenged expert evidence is not even mentioned at
paragraph 667 of the Judgment. The Trial Chamber’s exclusive reliance on P-0643’s evidence
erred in following the holistic approach to the evidence that the Trial Chamber had set as a rule
for itself. It also erred in fact by finding that the Appellant headed the Mujahidin Committee,
whereas P-0643’s evidence referred to a “Mujahidin Sub-Committee”. The Trial Chamber did
not sufficiently engage with the arguments raised by the Defence indicating that there was no
evidence to support P-0643’s statement and only focused instead on rebutting D-0016’s
evidence without addressing P-1021’s and D-0036’s evidence. No reasonable trier of fact could
have concluded that the existence of Mujahidin Committee, or Sub-Committee, in Garsila was
established beyond reasonable doubt.

266. The Trial Judgment thus erred in fact in finding, based on its erroneous finding that the
Appellant was a Janjaweed (see Ground of Appeal 40 above), that the Appellant was in direct
relationship with GoS authorities and with GoS forces at the local level, that he headed the
Mujahidin Committee and played a role in the recruitment, organisation and equipment of
Janjaweed. The absence of evidence that the Appellant was a Janjaweed casted reasonable
doubt on his exercise of authority and performance of the described functions. /n dubio pro reo.
A reasonable trier of fact could not find that the Appellant enjoyed that authority and performed
these functions. The Trial Judgment thus also erred in law in finding that the Appellant enjoyed
that authority and performed these functions whereas the holistic approach of the evidence
casted reasonable doubt on his authority to do so. This was in violation of Article 66(3) of the
Statute.

267. The findings that the Appellant was in direct relationship with the leadership of the GoS
and GoS forces at locality level and played a role within the Janjaweed forms the essential basis
for the rejection, at paragraph 680 of the Trial Judgment, of Defence Line 2 and the conclusion
that the Appellant enjoyed, in 2003-2004, the authority and influence required to participate in

the crimes.®®* This error of fact and law thus impacted on the outcome of the Trial Judgment on

682 Annex B, para. 534.
83 D-0036: T-153, pp. 53-54.
684 Judgment, para. 680.
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all charges. If the Appellant was not a Janjaweed, no reasonable trier of fact would have

convicted him. He would have been acquitted on all Counts.

Grounds 45 to 47 — Error of Fact and/or Law: Errors of Fact and/or Law: the Appellant
was not an Agid-al-Ogada

268. At paragraph 325, the Trial Judgment finds that “the Agid-al-Ogada, meaning ‘colonel
of colonels’, managed and directed the agids of several tribes”. On the basis of that definition,
the Trial Judgment finds, at paragraph 675, that several witnesses described the Appellant as
the Agid-al-Ogada, and/or stated that he introduced himself as such, and that this contributed
to forming the view that the Appellant was a Janjaweed leader because of that title. Yet, the
Trial Judgment insists that the Appellant’s authority did not stem from his title as Agid-al-
Ogada though, but rather from his de facto authority over the Janjaweed and members of the
GoS Forces,® thus emptying the finding that the Appellant was Agid-al-Ogada of its essential
relevance.

269. At paragraphs 284 to 296 of its Final Brief, the Defence discussed in great details the
definitions and differences between the titles Agid, Agid-al-Ogada and Emir.®*® This discussion
was completed, at paragraph 301 of the Defence Final Brief, by evidence of the existing
positions for the Ta aisha tribe in 2003-2004.9%" Relevantly, the Defence relied on evidence

that the titles Agid and Agid-al-Ogada referred to positions within one and the same tribe,®®

the Agid-al-Ogada being the coordinator of the tribe’s Agids,*®

whereas the position of Emir
was a position created in Wadi-Saleh at the time of the counterinsurgency by the umdahs of the
Arab tribes with no dar in Wadi Saleh, namely the Northern Rizeigat, Mahariya, Awlad Zeid,
Awlad Nyba, Khuzam, Gimir, Tama, Nawaiba, Bani Mansour, Hutiya, Misiriya, Ta’alba,
Tarjam and Salamat tribes, to coordinate militias from Arab tribes with no dar of their own:%*°

the incumbent at the time was Emir Hessine Sayyid Al Helu, from the Nawayba tribe, who was

685 Judgment, paras. 325, 675.

686 Defence Final Brief, paras. 284-296.

%87 Defence Final Brief, para. 301.

688 P-1042: DAR-OTP-0220-1623, para. 61: “the agid was a war leader, often the same person as the sheikh,
shartay or nazir. [...] Among the Arabs, the convergence of lineage structure with the administrative authority and
the organization of herding and raiding meant that the position of agid and sheikh was often functionally the same,
or the agid would be a younger relative or representative of the chief. The Agid-al-Ogada is the coordinator of
lower level commanders”. Sheikh, shartay and nazir are tribal positions of authority within a tribe (P-1042: DAR-
OTP-0220-1623, paras. 54-62). P-1042 makes no mention of any such intertribal coordination position. D-0023
could identify two intertribal coordination mechanisms, namely the juddiya and some inter-tribal codification
initiatives in relation to the determination of compensation for damages (D-0023: DAR-D31-00000134, paras. 67-
72), but the position of Agid-al-Ogada was never described as one of coordination between different tribes.

689 P-1042: DAR-OTP-0220-1623, para. 61, op. cit.

690 QTP Trial Brief, para. 29; P-0041: DAR-OTP-0206-0033-R02, para. 25; P-0129: DAR-OTP-0128-0128-R04,
para. 24; P-0585: T-099, p. 49; P-0643: T-058, pp. 10-11, 13, line 5 (Conf).
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based in Garsila (See Ground of Appeal 52 below).®! Conversely, the Ta aisha tribe, which
had its own dar in Rahad-el-Berdi, South Darfur,*? did not fall under the coordination of Emir
Hassine Al-Helu and had its own Agids coordinated by Agid-al-Ogada Ahmad Ibrahim Al-
Semeh Abd-Al-Ghani [REDACTED].*” Defence witnesses D-0001, D-0002, D-0003, D-0005,
D-0007, D-0008, D-0028, D-0029 and D-0039 provided first-hand evidence on the structure of
the Ta aisha tribe and the position of Agid-al-Ogada of the Ta aisha in 2003-2004.%4

270. The Prosecution’s theory was that the Appellant’s authority over the Janjaweed
stemmed from his alleged position as Agid-AI-Ogada.®®> Pursuant to Article 66(2) of the
Statute, the Prosecution thus had the onus of proving what the Agid-al-Ogada was and how the
Appellant became one, as this was a key factor in establishing the Appellant’s authority over
the Janjaweed. The Judgment’s finding that the Appellant’s authority did not stem from his title
as Agid-al-Ogada®® is a clear indication that the Prosecution failed in fulfilling the burden of
proof on that aspect of its case.

271.  Though aware of the fragility of the Prosecution’s demonstration that the Appellant was
Agid-al-Ogada, the Trial Chamber nevertheless chose to enter a finding that he was.®” This
finding has a limited impact, but the Trial Judgment relies on it as “relevant to the perception
of the Accused’s authority”, thus comforting the Trial Chamber’s findings that the Appellant
had authority.

272. The finding that the Appellant was Agid-al-Ogada is the outcome of an error of fact
and/or law, which affects the reliability of the Trial Judgment. This finding relies on no
evidence of the exact definition and nature of the position of Agid-al-Ogada, its authority and
functions, and/or when and how the Appellant was appointed so. On these aspects, footnote
2263 simply refers to the discussion at paragraph 325 of the Judgment. Paragraph 325
essentially relies on the rejection of the Defence evidence of the nature, authorities and
functions of the Agid-A/-Ogada in footnote 722. The Defence evidence relied upon at
paragraphs 284 to 296 of the Defence Final Brief and summarised above is dismissed on the
sole ground that the Chamber had found the relevant witnesses implausible as a result of their

stated ignorance that the Appellant was Ali Kushayb.%°® This is another illustration of the error

091 P-0643: T-058, p. 13, lines 2-5 (Conf), p. 14, lines 17-25 (Conf).

692 p_(643: T-058, pp. 12-13, line 1 (Conf); P-1042: T-028, pp. 34, 42-43.

93 Defence Final Brief, para. 301; D-0003: T-155, p. 34, lines 7-19 (Conf).

64 P-0001: T-154, pp. 9-10, 16-18, 24-34, 37 (Conf); D-0002: T-156, pp. 44, 58 (Conf); D-0003: T-155, p. 45
(Conf) ; D-0005: T-158, pp. 9-10, 16 (Conf); D-0007: T-149, pp. 18-19 (Conf); D-0008: T-139, p. 29 (Conf) ;D-
0028: DAR-D31-00000150 (at 0001), paras. 17, 26-27; D-0029: T-157, pp. 18, 28 (Conf) ; D-0039: T-159, pp.
39-40 (Conf).

695 QTP Trial Brief, para. 90.

69 Judgment, para. 675.
697

Judgment, para. 675.
8 Annex B, inter alia paras. 576 (D-0001), 596-598 (D-0003), 605 (D-0005), 674-675 (D-0029), 706 (D-0039).
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of law and breach of fairness impacting on the reliability of the Trial Judgment addressed in
Ground of Appeal 24 above. The Chamber’s finding that the relevant witnesses were not
plausible with respect to their awareness that the Appellant was A/i Kushayb did not necessarily
exclude their plausibility and reliability on the different aspect of the tribal structure and the
definition and functions attached to the Agid-A/-Ogada position. [REDACTED)]. This was not
even challenged by the Prosecution. [REDACTED]. By dismissing [REDACTED] evidence on
the Agid-al-Ogada position on the ground of the implausibility of his ignorance that the
Appellant was Ali Kushayb, the Judgment thus erred in law and this error has a direct impact
on its reliability (Ground of Appeal 47).

273.  The evidence relied upon in paragraph 675 of the Trial Judgment, in particular footnotes
2261 and 2262, is evidence that the Appellant was described by witnesses as the Agid-al-
Ogada,’’ that he introduced himself as such’® or that he was appointed head of the Mujahideen
Committee because he was Agid-al-Ogada.”®' Relevantly, P-0012 specifies that Fursan from
South Darfur, like Rahad-el-Berdi, were deployed in South Sudan;’%? P-0547 refers to the
replacement of Ali Kushayb as Agid-al-Ogada in Rahad-el-Berdi, which is in South Darfur, not
in Wadi Saleh;’® P-0585 describes the function of Agid-al-Ogada as protecting his village and

overseeing checkpoints,’%*

which is at odd with the almighty authority attached to the position
according to the Prosecution; P-0643 asserts that the Appellant was Agid-al-Ogada, but cannot
specify when and how he became one.’” The Trial Judgment makes no mention of these
discrepancies in the witnesses’ evidence. Irrespective of the evidence relied upon that the
Appellant was Agid-al-Ogada, no reasonable trier of fact would have entered a finding on this
aspect without defining first the nature and functions attached to that position.

274. Therejection of Defence evidence and P-1042’s expert evidence of the limited authority
of the Agid-Al-Ogada position within his tribe of origin does not equate evidence that the Agid-
Al-Ogada had authority beyond the limits of his tribe, over all Janjaweed from different tribes.
The Prosecution had the onus of proving that the Agid-A/-Ogada position and authority
extended beyond the limits of the incumbent’s tribe of origin over Janjaweed from different

tribes. The Trial Judgment thus erred a second time in fact by reversing the burden of proof and

concluding that the Agid-al-Ogada had authority over Janjaweed from different tribes in the

9 Judgment, footnote 2261: P-0012: DAR-OTP-0119-0503-R01 at 0511, para. 33; P-0547: T-050, p. 38; P-0643:
T-056, p. 21 (P-0643’s source is alleged public knowledge: T-056, pp. 22-23); P-0984: T-066, pp. 64-65 (P-0984’s
source is also alleged public knowledge).

700 P-0585: T-099, pp. 41, 57-58.

701 Judgment, footnote 2262: P-0643: T-058, p. 65.

72 P-0012: DAR-OTP-0119-0503-R01 at 0511, para. 28.

703 P-0547: T-050, p. 38.

704 P-0585: T-099, p. 58.

705 P-0643: T-056, p. 22.
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absence of evidence of such intertribal authority and despite the evidence on record that the
Agid-al-Ogada’s authority was limited to his tribe of origin (Ground of Appeal 46). The Trial
Chamber finally erred in fact by concluding that the Appellant was Agid-A/-Ogada without
even defining that position, nor receiving any evidence of the nature and functions attached to
that position other than the evidence relied upon by the Defence (Ground of Appeal 45).

275. Though limited, the erroneous finding that the Appellant was Agid-al-Ogada had an
impact on the Trial Judgment’s conclusion that he had authority over the Janjaweed.”®® As such,
this erroneous finding contributed to the final finding of guilt of the Appellant. Together with
other grounds of appeal in relation to Defence Line 2 (Grounds of Appeal 40 to 53), the
erroneous finding that the Appellant was Agid-Al-Ogada requires a quashing of the finding of

guilt on all Counts.
Ground 48 — Error of Fact: the Ta’aisha tribe was not involved in the counterinsurgency

276. Inits description of the Janjaweed militia, the Trial Chamber finds, at paragraph 324 of
its Judgment, that its members “came from Arab tribes, including the Ta aisha” and other Arab
tribes.”®” This finding relies on no evidence on record. In footnote 712, the Judgment explains
why the evidence of the non-involvement of the 7a’aisha tribe in the 2003-2004
counterinsurgency relied upon by the Defence is found inconclusive. But the Defence did not
bear the burden of proving the non-involvement of the 7T« ‘aisha tribe in the counterinsurgency.
In the absence of positive evidence of their involvement as a tribe, the Judgment erred in fact
and reversed the burden of proof when it concluded that the Ta aisha did get involved in the
counterinsurgency.

277. At paragraph 768 of its Final Brief, the Defence highlighted the absence of evidence of
the involvement of the 7Ta’aisha tribe in the counterinsurgency.’® The Defence further
highlighted that the only witnesses, including Prosecution witnesses P-0020 and P-0585’% and
the joint Prosecution-Defence expert witness P-1042,7'° who had addressed that question at
trial responded by the negative.

278. Defence witnesses D-0001, D-0002, D-0003, D-0007, D-0036 and D-0039 all
confirmed that the Ta aisha tribe did not participate in the 2003-2004 counterinsurgency.’'!

The decision not to join the counterinsurgency was taken by the then Nazir of the Ta 'aisha, the

796 Judgment, para. 675.
797 Judgment, para. 324.

798 Defence Final Brief, para. 768.

709 P-0020: T-042, p. 26, lines 3-5 (Conf); P-0585: T-099, p. 62.

710 p_1042: DAR-OTP-0220-1623, para. 141.

11 D-0001: T-154, pp. 39-40; D-0002: T-156, pp. 44-45; D-0003: T-155, p. 50; D-0007: T-149, p. 20, lines 7-25-
p. 21, lines 1-20 (Conf); D-0036: T-153, p. 48; D-0039: T-159, p. 54.
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late Abd-Al-Rahman Bishara Al Senussi.”'? The main reasons for his decision were that the
Ta’aisha had no land dispute with the Fur’'® and had a significant Fur population in its dar.”'*
The Ta’aisha tribe’s decision not to join the counterinsurgency has had dire consequences on
its relations with the GoS ever since.”!> Although the Trial Chamber did not find these witnesses
reliable, such finding fell short from providing positive evidence of the involvement of the
Ta’aisha tribe in the 2003-2004 counterinsurgency.

279. Julie Flint’s paper “Beyond Janjaweed: Understanding the Militias of Darfur”
published by the Small Arms Survey in 2009 was also in evidence and read that “the Arab tribes
with dars — the Beni Hussein of North Darfur — and the Baggara of South Darfur — the Southern
Rizeigat, Habbaniya, Beni Halba and Ta aisha — all attempted to remain neutral and most of
their tribal leaders refused to participate in the counter-insurgency” (emphasis added).”!®
During his appearance, D-0036 agreed with that quote from Julie Flint’s paper.”!” He was not
cross-examined by the Prosecution on this issue, which, according to the Trial Chamber’s own
rule, meant that this aspect was not challenged by the Prosecution (see Ground of Appeal 26
above). This evidence was not weighed in the Judgment’s assessment on this matter, which is
yet another aspect of the error of fact.

280. The only evidence relied upon in footnote 712 is evidence that some isolated members
of the Ta aisha tribe may have decided to respond to the call for mobilisation,”!® which is
different from evidence that the 7Ta aisha tribe joined the 2003-2004 counterinsurgency.

281. Footnote 712 mentions P-0085’s written statement as evidence of the involvement of
the Ta’aisha tribe within the Janjaweed militia. The relevant portion of P-0085’s written
statement reads as follows: “The Government re-named a Province in South Darfur, which was
formerly called "EDD AL GHANAM", "EDD AL FURSAN". It is widely known in Darfur that
this is where the main Janjaweed are from. The majority of the people from the Province are
Arabs, mainly from the tribes - Salamat, Tarjam, Taisha and Awlad Edd. These and other
smaller Arab tribes from that area are the tribes that have joined the Janjaweed. The Fur
became a minority in the Province after they were forced out of the area during the Arab-Fur
conflict in the 1980s. What the normal people call Janjaweed is what the Government calls

fursan. The Government refers to every non-soldier on horseback and camel back with intent

712 D-0001: T-154, p. 38, lines 10-16 (Conf), p. 39, lines 4-6 (Conf), p. 40, lines 7-16 (Conf); D-0002: T-156, pp.
44-45; D-0003: T-155, p. 50; D-0007: T-149, p. 20, lines 7-13-p. 21, lines 1-20 (Conf); D-0039: T-159, p. 54.

713 P-1042: T-028, p. 59.

714 D-0001: T-154, p. 16; D-0002: T-156, p. 55; D-0008: T-139, pp. 16-17; D-0029: T-157, p. 16.

715 D-0001: T-154, pp. 43-45.

716 DAR-D31-0004-0031, at 0053-0054; D-0036: T-153, p. 48.

17 D-0036: T-153, p. 48.

718 P-0020: T-042, p. 26, lines 5-6 (Conf).
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to fight as a fans.”’" This abstract is the first substantive paragraph of P-0085’s statement,
which introduces the general background of his evidence. It is not specific as to the date the
information provided are related to, except the mention of the 1980s period. P-0085 in no way
states, nor infers that the 7a’aisha tribe was positively involved in the 2003-2004
counterinsurgency in this paragraph. P-0085’s statement was admitted under Rule 68(2)(c) of
the RPE. The Defence thus had no opportunity to cross-examine him on this paragraph. No
reasonable trier of fact would at least conclude that the 7a aisha tribe was positively involved
in the 2003-2004 counterinsurgency based on his evidence. The Trial Judgment erred in fact by
relying on this abstract of P-0085’s statement as evidence of the involvement of the Ta aisha
tribe in the 2003-2004 counterinsurgency.

282. Footnote 712 further misrepresents the evidence from the Prosecution-Defence Joint
Expert P-1042 by concluding that it corroborates P-0020’s evidence on the possible
participation of some isolated individuals in the 2003-2004 counterinsurgency. P-1042’s
evidence does not confirm this. Paragraph 141 of his Report, relied upon in footnote 712, clearly
classifies the Ta’aisha tribe among “Neutral forces” who stayed aside and mobilized “only
when their homeland [i.e. Rahad-el-Berdi, South Sudan) became the locus of SLA incursions in
mid-2004 [i.e. after the period of the charges]”.”?° It does not say a word about possible stray
members of the tribe joining the 2003-2004 counterinsurgency. No reasonable trier of fact
would have relied on it to conclude that the 7Ta aisha tribe joined the counterinsurgency.

283. Footnote 712 further errs in fact by referring to footnote 2876 of the Defence’s Final
Brief, which has no relevance on the issue of the 7a’aisha tribe involvement in the
counterinsurgency.’?!

284. The relevance of the non-involvement of the 7a’aisha tribe in the 2003-2004
counterinsurgency was highlighted at paragraphs 769 to 773 of the Defence’s Final Brief: the
Ta’aisha had long-standing tensions’*? with the Arab tribe forming the core of the Janjaweed
in 2003-2004 counterinsurgency, namely the Salamat,”” and no explanation was provided as
to why they would have accepted a member of their enemy 7a ‘aisha tribe as their leader among
the Janjaweed militia;’** joint Prosecution-Defence expert witness P-1042 described the
Ta aisha tribe as one of the strongest Arab tribes, one of those enjoying its own Dar,’* with a

powerful and respected leadership who would not let disobedience to instructions from its

719 P-0085 : DAR-OTP-0110-0054-R02, at 0057, para. 10.

720 P-1042: DAR-OTP-0220-1623, at 1676, para. 141.

721 Defence Final Brief, para. 758, footnote 2876 (related to D-0028 and D-0029’s exposure to the Ali Kushayb
alias through the media).

722 P-1042: T-028, p. 50; D-0001: T-154, pp. 22-23.

723 P_1042: T-028, pp. 50, 52, 62-63.

724 Defence Final Brief, para. 769.

725 P_1042: T-028, pp. 34, 42-43.
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Nazir, especially one as important as the instruction not to join the 2003-2004
counterinsurgency without serious consequences for the offender;’*® D-0001 testified,
including in cross-examination without being further challenged by the Prosecution,’®’ that
these consequences may go as far as the banishment from the tribe of the offender and his

family;’?®

and the overwhelming evidence on record is proof of the Appellant good standing
within his 7a aisha tribe, certainly not the standing that a disobedient member of the tribe who
would have joined and led the 2003-2004 counterinsurgency would enjoy.”*

285. The Judgment thus erred in fact in finding, in the absence of evidence and against
evidence of the opposite, that the Ta’aisha tribe got involved in the 2003-2004
counterinsurgency, and/or in finding that the Appellant may have participated individually in
that counterinsurgency against the instructions from his tribe. Even if the Appellant had been
among one of the stray members of the 7a ‘aisha tribe disobeying the instruction not to join the
2003-2004 counterinsurgency, he could not have become a leader of the Janjaweed militia at
play during the events described in the charges and he would have lost his good standing within
his tribe as a result of his disobedience to the Nazir’s decision to stay aside. The demonstration
that the 7Ta’aisha tribe stayed aside during the 2003-2004 counterinsurgency and that the
Appellant could not have disobeyed that instruction from his tribe, even less so to become a
Janjaweed leader, was an important aspect of the Defence’s demonstration under Defence Line
2 that the Appellant had no authority over the Janjaweed militia and could not have been
involved in the events underlying the charges. The Judgment essentially ignored this
demonstration and concluded that the Appellant was a Janjaweed leader, even if “the evidence
does not clearly reveal why [he] should have achieved such a position in the area”° (See
Ground of Appeal 40 above). This erroneous conclusion is premised on the error of fact with
respect to the involvement of the 7a’aisha tribe within the 2003-2004 counterinsurgency. A
reasonable trier of fact, which would have concluded that the 7a 'aisha tribe was not involved
and that the Appellant could not have disobeyed that decision, would have found that he had

no authority over the Janjaweed and would have acquitted him on all Counts.

Grounds 49 to 52 — Errors of Fact and/or Law: Various errors regarding other key

protagonists

726 P-1042: T-028, pp. 73-74 ; Defence Final Brief, paras. 770, 772.

27D-0001: T-155, p. 8.

728 D-0001: T-154, p. 43; Defence Final Brief, paras. 770-771.

72 Defence Final Brief, para. 773; D-0001: T-154, p. 54; D-0002: T-156, pp. 48-50; D-0003: T-155, p. 46; D-
0005: T-158, pp. 19-20; D-0008: T-139, pp. 28-29; D-0028: DAR-D31-00000150-0001, para. 25; D-0029: T-157,
p. 24; D-0039: T-159, p. 48, 77-78; Um-Sory video: DAR-OTP-00012474 (Original ERN: DAR-OTP-00006452);
Teachers’ video: DAR-OTP-00000236.

730 Judgment, para. 983.
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286. The Trial Judgment enters various findings in relation to the positions encumbered and
role played by various key protagonists of the case, namely Lieutenant Hamdi (“Hamdi”)”*!
(Ground of Appeal 49), Abd-al-Rahman Dawud Hammudah, nicknamed Hassaballah
(“Hassaballah”)’*? (Ground of Appeal 50), Al-Sadiq Ahmad Uthman Zakkariya, nicknamed
Al-Sadiq Solonga or Solonga (“Solonga”)’** (Ground of Appeal 51) and Emir Hessine Sayyid
Al Helu (Emir Al Helu”)”** (Ground of Appeal 52). Repeatedly, the Trial Judgment takes note
of the evidence regarding the key role played by these four protagonists in the recruitment,
organisation and equipment of Janjaweed in Garsila (Hamdi, Hassaballah, Emir Al Helu),
attacks on Kodoom and Bindisi (Hassaballah, Solonga) and arrests, detention and execution in
Mukjar (Hamdi, Hassaballah, Solonga) and Deleig (Hamdi, Hassaballah), but finds that it has
no impact on its finding with respect to the Appellant’s contribution.”

287. Inits Final Brief, the Defence had emphasised the redundancy of the Appellant’s alleged
authority and role with those of other key protagonists, in particular these four persons.’*® The
Defence submitted that, unlike the Appellant, these four persons held official positions
providing them full authority to perform the acts that were allegedly completed by the
Appellant: Hamdi was a First Lieutenant in the SAF, head of Military Intelligence in Garsila
and performed in addition the function of PDF Commander and Commander of the Mujahideen

in Garsila;”®” Hassaballah was the PDF Coordinator in Garsila;’*® Solonga was the PDF

31 Judgment, paras. 306, 462, 522, 538, 548, 556, 580, 588, 594, 607 (footnote 1991), 664-665, 668, 962, 967-
969, 974, 977-978, 983, 988 (footnote 2959).

732 Judgment, paras. 306, 345, 395, 396 (footnote 1009), 397, 401, 405, 421, 441, 460, 462, 470, 555-556, 588,
607, 611, 623, 668, 962, 969, 974, 977, 979, 1003.

733 Judgment, paras. 306, 345, 382, 395, 396 (footnote 1009), 405, 421, 441, 487, 1003.

34 Judgment, paras. 326, 672.

35 Judgment, paras. 396 (footnote 1009) (Hassaballah and Solonga), 607 (footnote 1991) (Hamdi), 672 (Emir Al
Helu).

736 Defence Trial Brief, paras. 292-296 (coordination of Arab tribes in Wadi Saleh), 390 (attack on Kodoom and
Bindisi), 407 (attack on Kodoom and Bindisi), 410 (attack on Kodoom and Bindisi), 462 (Sindu convoy), 527
(Mukjar executions), 549 (Mukjar executions), 560 (Deleig Operation), 606 (Deleig executions), 619 (Deleig
executions), 645 (Deleig Operation), 662 (general), 703 (general), 781 (mobilisation, equipment and conduct of
operations of Janjaweed in Wadi Saleh: P-0643: T-058, pp. 9, 13, 19-20 (Conf)).

37 Defence Trial Brief, paras. 311, 323, 332, 449, 457 (PDF Commander: P-0643, T-056, p. 45 (Conf); T-058, pp.
21, 34-35 (Conf)); 458 (distribution of weapons: P-0905: T-085, p. 34), 460 (receiving money from GoS: P-0905:
T-085, p. 32 (Conf)), 515-516 (detention in Mukjar: P-0129: DAR-OTP-0128-0128-R04, paras. 46-47), 524, 527
(Mukjar executions: OTP Trial Brief, para. 363; P-0129: DAR-OTP-0223-0157-R02, para. 80), 549, 575, 583
(Deleig Operation: P-0883: T-071, pp. 76-78 (Conf), T-074, pp. 49-50, 52 (Conf); P-0935: T-090, p. 24 (Conf)),
605-606, 616, 619 (Deleig executions: P-0119: DAR-OTP-0124-0196-R03, paras. 117-118; P-0643: T-056, pp.
92-93 (Conf); P-0883: T-074, pp. 49-50,52 (Conf)), 629 (arrest of Umdahs in Garsila : P-0883: T-071, pp. 51-52
(Conf), T-072, pp. 20-21 (Conf)), 630 (transfer of Umdahs to Deleig : P-0883: T-071, pp. 66-67 (Conf)), 645, 662
(general), 774 (Commander of Mujahideen: P-0643: T-058, p. 21).

738 Defence Trial Brief, paras. 118 (Attack on Kodoom and Bindisi: P-0878 : T-078, pp. 17-20 (Conf)), 328 (attack
on Bindisi: P-0012: DAR-OTP-0119-0503-R01, para. 78), 330 (Attack on Bindisi, operations in Mukjar and
Deleig: P-0643: T-056, pp. 52-54, 88 (Conf), T-058, pp. 21, 27, 35-36 (Conf); P-1021: T-081, p. 72 (Conf)), 332
(PDF Coordinator in Garsila: P-0883: T-072, pp. 64-65 (Conf), T-073, pp. 38-39 (Conf)), 356 (attack on Kodoom
and Bindisi: P-0878: T-078, pp. 17-20 (Conf)), 385 (preparation of attack on Kodoom and Bindisi: P-0878: T-
078, p. 19 (Conf)), 527 (Mukjar executions: P-0931: T-062, p. 33 (Conf), 560 (Deleig Operation: P-0905: T-086,
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Coordinator in Mukjar and lieutenant-colonel of the Janjaweed;’*® and Emir Al Helu was the
Emir of all Arab tribes in Garsila.”*® Although this submission, per se, was not enough to
exclude the Appellant’s contribution, it required, at least, evidence on how his authority had
combined with these other protagonists’ authority, be it by way of distribution, hierarchy or
otherwise.

288. Pursuant to Article 66 (3) of the Statute, the accused cannot be convicted unless the
Court is convinced of his guilt beyond reasonable doubt. Any doubt with respect of one of the
elements of his responsibility must benefit him, in dubio pro reo. According to the Appeals
Chamber, this principle applies to “the elements of the crime and the mode of liability alleged
against the accused, as well as the facts which are ‘indispensable for entering a conviction ™.
289. A holistic approach to the evidence required, in presence of evidence that other key
actors had performed the same functions and enjoyed the same authority that the Appellant
allegedly had, to demonstrate how the position, functions and authority of these other people
combined with the Appellant’s own authority and behaviour. In particular, the demonstration
as to whether the authority exercised by the Appellant and these other people were at a different
level in the hierarchy or was distributed among people, regions, periods of time or anything like
that was “indispensable for entering a conviction”.”* In the absence of such demonstration and
supporting evidence thereof, any reasonable trier of fact would have found that a reasonable
persisted as to whether and how the Appellant could have exercised his authority at the same

time, in the same area and over the same people as these other key actors.

p. 56 (Conf)), 575, 577 (Deleig Operation: P-0883: T-071, pp. 60-61, T-072, pp. 64-65; P-0931: T-062, p. 51
(Conf)), 580 (Deleig executions: P-0905: T-086, p. 56 (Conf)), 594 (killing Jenif: P-0643: T-056, p. 88 (Conf); T-
058, p. 35 (Conf); P-0931: T-062, p. 51 (Conf); P-0994:. DAR-OTP-0222-0055-R01, paras. 69, 71 (Conf)), 613
(Deleig executions: P-0905: T-086, p. 56 (Conf)), 645 (Deleig Operation), 662 (general).

73 Defence Trial Brief, paras. 118 (Kodoom and Bindisi attacks: P-0878 : T-078, pp. 17-20 (Conf)), 127, 306, 331
(recruitment, organisation and equipment of Janjaweed: P-0922: DAR-OTP-0222-0312-R01, para. 79; P-0984:
T-066, pp. 44-46 (Conf); P-1021: T-080, pp. 23-24 (Conf); T-081, p. 94(Conf)) 331 (PDF Coordinator in Mukjar:
P-0041: DAR-OTP-0206-0033-R03, para. 21; P-0720: T-043, pp. 39-40 (Conf); P-0877: T-054, p. 12 (Conf); P-
0878: T-077, pp. 58-59 (Conf); P-0986: DAR-OTP-0222-0437-R01, para. 103; P-1021: T-080, pp. 22-23 (Conf)),
331 (lieutenant-colonel within the Janjaweed: P-0129: T-076, p. 40), 356 (attack on Kodoom and Bindisi: P-1021:
T-080, p. 22 (Conf)), 385 (preparation of attack on Kodoom and Bindisi: P-0878: T-078, p. 19 (Conf); P-1021:
T-080, p. 43 (Conf)), 389 (mobilisation of Janjaweed: P-1021: T-080, pp. 22-25 (Conf); T-081, pp. 49-51, 93-95
(Conf)), 410 (attack on Kodoom and Bindisi), 449 (recruitment of Janjaweed: P-1021: T-081, pp. 94-95 (Conf)),
524 (Mukjar executions: P-0129: DAR-OTP-0223-0157-R02, paras. 62-63), 703 (general).

740 Defence Trial Brief, paras. 284 (Emir of all Arab tribes in Wadi Saleh: OTP Trial Brief, para. 29; P-0041:
DAR-OTP-0206-0033-R02, para. 25; P-0129: DAR-OTP-0128-0128-R04, para. 24; P-0585: T-099, p. 49; P-
0643: T-058, pp. 10-14 (Conf)), 284 (mobilisation, equipment and conduct of operations of Janjaweed: P-0643:
T-058, pp. 6, 9-10, 13, 19-20 (Conf)), 292, 294-296 (coordination of Arab tribes in Wadi Saleh: OTP Trial Brief,
para. 29; P-0041: DAR-OTP-0206-0033-R02, para. 25; P-0129: DAR-OTP-0128-0128-R04, para. 24; P-0585: T-
099, p.49; P-0643: T-058, p. 10 (Conf)), 774, 781 (mobilisation, equipment and conduct of operations of
Janjaweed: P-0643: T-058, pp. 6, 9-10, 13, 19-20 (Conf)).

" Ngudjolo, ICC-01/04-02/12-271-Corr A, para. 125.

42 Ngudjolo, ICC-01/04-02/12-271-Corr A, para. 125.
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290.  Asan irregular paramilitary group engaged in military operations under the authority of
the GoS,’* Janjaweed required a clear distribution of functions, lines of reporting and level of
authority among its leadership in order to be functional. Once the Trial Judgment had found
that the Janjaweed were a mix of PDF, SAF, CRF, NISS and PPF'(see Ground of Appeal 40
above), the hierarchical and organised nature of these armed, intelligence and police
components became proof that there must have been a chain of command, with hierarchical
levels of authority and defined areas of authority distributed among its leadership. For one
leader to exercise his functions and authorities at the same time as others, he must have acted
within set parameters defining his level of authority and the persons or areas under his
command. But no such proof was adduced at trial. No chain of command was presented. There
is no evidence of any specific rank that the Appellant occupied or of any significant title that
he had in the Janjaweed leadership, unlike First Lieutenant and PDF Commander Hamdi, PDF
Coordinators Hassaballah and Solonga and Emir of all Arab tribes Al Hilu. Regarding the sole
title of Agid-al-Ogada that the Prosecution aimed at proving, the Trial Judgment found that it
was not determinative of the Appellant’s actual authority, by opposition to a mere perception
thereof, and that this authority rather stem “from his de facto authority over the Janjaweed and
on some occasions over members of the GoS Forces”’* (see Grounds of Appeal 45-47 above).
291. The Trial Judgment thus erred in fact in failing to consider the consequences of the
abovementioned evidence that Hamdi (Ground of Appeal 49), Hassaballah (Ground of
Appeal 50), Solonga (Ground of Appeal 51) and Emir Al Helu (Ground of Appeal 52)
enjoyed, over the relevant period and in the same areas, an authority that was similar to the
authority allegedly enjoyed by the Appellant in its deliberation on his level of authority.”*® That
evidence cast a reasonable doubt that the Appellant indeed enjoyed such authority, which
should have been dissipated by evidence as to how the Appellant’s authority combined with the
others’. In the absence of such evidence, this reasonable doubt should have benefited the
Appellant as any reasonable trier of fact would have declined from entering a finding that he
enjoyed the alleged level of authority beyond reasonable doubt. For each of these four key
protagonists, the Trial Judgment further erred in law by failing to comply with Article 66(3)’s
standard of proof on this aspect.

292. At paragraph 675, the Trial Judgment concludes, on the basis of its finding that the
Appellant had de facto authority over the Janjaweed that he was in a position to perform the

impugned acts. Had the Trial Judgment duly considered the evidence of the concurrent authority

743 Judgment, paras. 324, 339-348.
744

Judgment, para. 675.
745 Judgment, paras. 396 (footnote 1009) (Hassaballah and Solonga), 607 (footnote 1991) (Hamdi), 672 (Emir Al
Helu).
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of Hamdi, Hassaballah, Solonga and Emir Al Helu and sought evidence of how their respective
authority combined in leading the Janjaweed, it could not have reached that conclusion
reasonably in the absence of such evidence. In the absence of evidence of his authority over the

Janjaweed, the Appellant ought to be acquitted on all charges.

Ground 53 — Errors of Fact: Evidence of the Appellant’s position within the CRF was not

proof that he was an influential figure

293. In its conclusion on the level of authority enjoyed by the Appellant in 2003-2004,
paragraph 680 factors in the evidence that “not long after the time of the relevant to the charges,
the Accused was an experienced soldier with a supervisor role in the CRF”."%

294. In its Final Brief, the Defence summarised, as part of the Appellant’s biography, that
the highest rank he had reached in his career within the SAF was Musa’id, a warrant officer
position, that he retired from the SAF in the early to mid-1990s’*’ and that he joined the CRF
in 20057*® with the same rank of Musa’id.”* His return within the CRF followed a period of
training started sometime around March 2004, first encamped in Garsila, then in El Obeid.”°
The Appellant kept the same rank of Musa ’id until his surrendering to the Court in 2020.7%!
295. The Trial Judgment confirms some elements of biography of the Appellant: his highest
rank of Musa ’id within the SAF,”? his retirement from the SAF by early to mid-1990s,”** and
his recruitment within the CRF in July 2005.7>* With respect to the position of the Appellant
within the CRF after his recruitment in 2005 though, the Trial Judgment enters no finding of
fact, except the above finding that he “was an experienced soldier with a supervisor role in the
CRF>.7>® The Trial Judgment finds, at paragraph 680, that this status of “experienced soldier

with a supervisor role in the CRF” confirmed that the Appellant “was an influential figure in

the area before the conflict.”’®

746 Judgment, para. 680, footnote 2277, relying on D-0007: T-149, p. 28; D-0011: T-138, pp. 49, 51-53, 69; D-
0029: T-157, pp. 24-25, 29; D-0032: T-140, pp. 91-92.

47 1CC-02/05-01/20-504-AnxA, Agreed Fact 10.

748 ICC-02/05-01/20-504-AnxA, Agreed Fact 13.

74 Defence Final Brief, paras. 3-4, 789, relying on DAR-D31-0002-0002; D-0001: T-154, p. 57 (Conf); D-0002:
T-156, p. 60 (Conf); D-0003: T-155, p. 46 (Conf); D-0007: T-149, p. 28 (Conf); D-0008: T-139, p. 28, 63, 84
(Conf); D-0011: T-138, p. 52 (Conf); D-0028: DAR-D31-00000150, para. 23; D-0029: T-157, p. 25 (Conf); D-
0032: T-140, p. 88 (Conf), T-141, p. 22 (Conf); D-0039: T-159, p. 34, 79 (Cont).

730 Defence Final Brief, paras. 786-787, relying on DAR-D31-0002-0003 (“Order for Assignment of police
recruits”, 28 July 2005); translation at DAR-D31-0002-0007; D-0032: T-140, pp. 37-38; D-0035: DAR-D31-
00000274, paras. 20, 22. The Prosecution did not challenge D-0032 and D-0035 on this aspect in cross-
examination.

51 DAR-D31-0002-0002 translation at DAR-D31-0002-0006; D-0002: T-156, p. 60 (Conf).

732 Judgment, paras. 9, 52, 262, 983.

753 Judgment, paras. 9, 52, 262.

734 Judgment, para. 12.

755 Judgment, para. 680, footnote 2277, relying on D-0007: T-149, p. 28; D-0011: T-138, pp. 49, 51-53, 69; D-
0029: T-157, pp. 24-25, 29; D-0032: T-140, pp. 91-92.
756 Judgment, para. 680.
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296. This finding errs in fact. First, it fails to consider the evidence that the Appellant’s
“supervisor role in the CRF” was no more than a musa 'id position, a modest warrant of officer
position, nothing like the almighty and influential position that the Trial Judgment finds the
Appellant held in 2003-2004. There is no evidence on record, nor is it suggested by the
Prosecution that the Appellant ever reached a higher rank, title or position within the CRF. The
only evidence on this aspect was adduced by the Defence and showed that the Appellant became
a musa’id in 2005 and remained so until 2020.”°” The Chamber had full discretion to find that
the Defence evidence on this aspect was not reliable. But a finding that evidence that the
Appellant was a musa ’id in the CRF after 2005 is not reliable is no proof that he held a higher,
more preeminent or influential position. The Trial Judgment erred in fact by concluding so.
297. Second, this finding erred in fact by failing to consider that the rank of musa ’id given
to the Appellant in 2005 was not a promotion, but the simple consequence of his earlier rank of
musa 'id within the SAF. The Appellant was in no way rewarded for his actions in 2003-2004
by being granted a promotion. Quite the opposite, he received the minimal position that his
earlier rank of musa ’id within the SAF before retirement allowed. In its Final Brief, the Defence
made submissions on the fact that the Appellant’s modest condition of musa ’id within the CRF
from 2005 onwards was, in comparison with the positions reached by other Janjaweed leaders
since, a clear indication that he could not have played the preeminent and almighty role
described in the charges.””® The Trial Judgment failed to factor in these elements in its
deliberation on the Appellant’s authority and role. This failure is a direct consequence of its
erroneous finding that he became “an experienced soldier with a supervisor role in the CRF”,
ignoring that this role was no more than a modest musa id rank mirroring his highest rank within
the SAF prior to his retirement.

298.  Third, the finding erred in fact by factoring in a position held from 2005 as proof that
the Appellant was an essential figure before the 2003-2004 conflict. Any reasonable trier of fact
would have noticed this anachronism.

299.  The Trial Judgment relies on this erroneous finding to conclude that the Appellant was
an influential figure before the conflict in 2003-2004. This conclusion in turn comforts its
finding that the Appellant had authority over the Janjaweed and was thus in a position to
commit the actions described in the charges. The Appellant’s conviction therefore relies, at least

in part, on this error of fact with respect to his position within the CRF as of 2005.

757 Defence Final Brief, paras. 3-4, 789, relying on DAR-D31-0002-0002; D-0001: T-154, p. 57 (Conf); D-0002:
T-156, p. 60 (Conf); D-0003: T-155, p. 46 (Conf); D-0007: T-149, p. 28 (Conf); D-0008: T-139, p. 28, 63, 84
(Conf); D-0011: T-138, p. 52 (Conf); D-0028: DAR-D31-00000150, para. 23; D-0029: T-157, p. 25 (Conf); D-
0032: T-140, p. 88 (Conf), T-141, p. 22 (Conf); D-0039: T-159, p. 34, 79 (Conf).

758 Defence Final Brief, paras. 313, 784-792
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(F)  Issues Impacting the Consideration of Defence Line 3 (Mistake of Law)

Ground 54 — Error of Law and/or Procedural Error: No reasoning in support of the

dismissal of Defence Line 3

300. The Trial Chamber dismisses the Defence’s submissions under Defence Line 3 on
mistake of law on the basis that “war crimes only require knowledge of certain factual
circumstances and, accordingly, it need not be established that the Accused assessed the
situation and/or was aware of the legal status of the victims or objects. The Chamber is satisfied
that, in the case at hand, the knowledge requirements under Article 30(3) and 8(2)(c)(i) and (ii)
of the Statute are met and finds unsubstantiated the Defence allegations that a ground to
exclude criminal liability exists”.”>° Although this finding is related to the charges of torture
and outrages upon personal dignity of detainees at Mukjar and Deleig Police Stations, these
constitute the only rulings in response to Defence Line 3 — which applied to all charges — in the
Trial Judgment. Defence Line 3 is not addressed anywhere else.

301. PART VI — Chapter 3 of the Defence’s Final Brief was dedicated to submissions on
Defence Line 3, namely mistake of law under Article 32(2) of the Statute and absence of
knowledge as a moral element common to all charged crimes under Article 30(3).7°" The
Defence submitted: “the facts underlying the charges cannot incur criminal liability if those
committing these (i) acted under the genuine and honest belief that these acts were lawful and
mandatory under their national law and (ii) were not aware of their criminalisation under
international law. The first prong would amount to a mistake of law under Article 32(2) of the
Statute; the second prong would amount to a lack of knowledge under Article 30(3) of the
Statute. It is submitted that the mistake of law (i) contributed to preventing knowledge (ii).”’°!
The Defence then made submissions on mistake of law, consisting in the genuine and honest
belief that committing the acts described in the charges was not only legal, but mandatory,
under Sudanese law’%? and on the absence of knowledge that these constituted crimes under
international law.’®®> The Defence’s submissions on Defence Line 3 largely relied on the same
body of evidence and considerations as relied upon in support of “accessibility” test under the

Nullum crimen sine lege principle (See Ground of Appeal 5 above).

7% Judgment, para. 948.

760 Defence Final Brief, paras. 795-826.
761 Defence Final Brief, para. 798.

762 Defence Final Brief, paras. 806-820.
763 Defence Final Brief, paras. 821-826.
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302. Article 74(5) of the Statute requires that the Trial Judgment “shall contain a full and
reasoned statement of the Trial Chamber’s findings on the evidence and conclusions”. The
Appeals Chamber has clarified the parameters of that obligation to provide reasons. “If a
decision under article 74 (5) of the Statute does not, or not completely, comply with this
requirement, this amounts to a procedural error. In the view of the Appeals Chamber, this
provision recognises the importance of reasoning in allowing the accused person to usefully
exercise available rights of appeal. The Appeals Chamber has already recalled that it requires
to “indicate with sufficient clarity the grounds on which they based their decision”. The
provision of reasons also enables the Appeals Chamber to clearly understand the factual and
legal basis upon which the decision has been taken and thereby properly exercise its appellate

functions.”’%*

Although there is a presumption that the Trial Chamber evaluated all the
evidence before it, “[t]his presumption may be rebutted “when evidence which is clearly
relevant to the findings is not addressed by the Trial Chamber’s reasoning”.” " The obligation
to provide a reasoned opinion does not require “to individually set out each and every factor
that was before it provided that it indicates with sufficient clarity the basis of the decision”.”®
303. The only ruling made in the Trial Judgment, at paragraph 948, in response to Defence
Line 3 does not address the substantive matter of the submissions and evidence provided in
support thereof. The Defence’s submissions under Line 3 was unrelated to the Appellant’s
awareness of the legal status of the victims and objects. Paragraph 948’s reference to whether
“the Accused assessed the situation” is also unclear and does not provide a full reasoning of the
Trial Chamber’s findings on the Defence’s actual submissions and evidence under Line 3.

304. These submissions included the Appellant’s career in the SAF until early to mid-1990s
reaching up to the rank of Musaid in the Medical Corps;’®’ his absence of training in

International Humanitarian Law;’®® the basic military training provided to SAF members

according to which orders had to be obeyed irrespective of their legality and the sanctions for

%4 Bemba et al., ICC-01/05-01/13-2275-Red A A2 A3 A4 A5, para. 102.

%5 Bemba et al., ICC-01/05-01/13-2275-Red A A2 A3 A4 A5, para. 105.

7% Bemba et al., ICC-01/05-01/13-2275-Red A A2 A3 A4 A5, para. 1049.

767 Defence Final Brief, para. 806, relying on OTP Trial Brief, para. 2; ICC-02/05-01/20-504-AnxA, items 1, 9,
10, 11, 12; See also DAR-OTP-0216-0241 (ARB); DAR-OTP-0216-0773 (ENG); DAR-OTP-0216-0235 (ARB);
DAR-OTP-0216-0765 (ENG); D-0007: T-149, pp. 5-7 (Conf); D-0039: T-159, pp. 27, 32.

768 Defence Final Brief, paras. 807, 819, referring to paras. 251-255 (See Ground of Appeal 5 above); P-0547:
T-052, p. 59.
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disobedience in operations;’® the “Amsah Aksah” motto;’’° the definition of Ghanima;’" the
common practice of extrajudicial arrests, detention, torture, and executions in Sudan;’’? the fact
that the crimes took place in the context of the counterinsurgency ordered by the National
Security Council and in response to a State policy involving, inter alia, President Bashir, Vice-
President Taha, the National Security Council, Ministers, the local Commissioners of Garsila
and Mukjar, the SAF, PDF, CRF, PPF, NISS and Military Intelligence;’”* the facts that the
targeted population was globally identified as rebels or supporters of the rebellion by the GoS
authorities;’’* Darfur’s long history of armed violence;””® the declaration of the state of

7% and the non-

emergency in Darfur, which suspended the protection of human rights;
implementation of international law in Sudan’s domestic system in 2003-2004.””” The Defence
explained the relevance of these submissions and evidence,”’® which relied, at least in a large
part, on evidence that is found credible and reliable in the Trial Judgment. Yet, the Trial
Judgment summarily dismissed Defence Line 3 at paragraph 948 without providing reasons as
to why the extensive body of evidence and submissions were found inconclusive.

305. The summary dismissal of Defence Line 3 without other reasons than those provided in
paragraph 948 clearly amounts to a situation where “evidence which is clearly relevant to the
findings is not addressed by the Trial Chamber’s reasoning”,”’ a breach of the Trial Chamber’s
duty under Article 74(5), a procedural error, and an error of law.

306. This procedural error and error of law contributed to the erroneous findings made in the

Trial Judgment on the substance of Defence Line 3 (See Grounds of Appeal 56 and 57 below).

7% Defence Final Brief, para. 808, referring to paras. 258-261 (See Ground of Appeal 5 above); DAR-OTP-
00006136, Article 48(c); DAR-D31-0003-0074, Article 3; P-0883: T-073, pp. 15-16, 19 (Conf); P-0954: DAR-
OTP-0221-0571-R0O1, paras. 24-27, 43; D-0016: T-130, pp. 79, 82 (Conf); T-131, p. 5 (Conf).

770 Defence Final Brief, para. 810. On this aspect, the Defence defers to the findings made at paras. 363-366 of the
Judgment (See Ground of Appeal 5 above), but insists that these findings were relevant and should have been
factored in the determination on Defence Line 3.

771 Defence Final Brief, paras. 811, 816, referring to paras. 256-257, 356-440 (See Ground of Appeal 5 above);
P-0757: DAR-OTP-0211-0003-R02, para. 57; D-0016: T-131, pp. 65-66, 69 (Conf).

772 Defence Final Brief, paras. 812, 818, referring to paras. 238-244; P-0020: T-042, pp. 17-19, 21-22 (Conf); P-
0120: T-036, p. 63 (Conf); P-0547: T-051, pp. 40-41 (Conf); P-0769 : T-097, pp. 75-76 (Conf); D-0016: T-130,
p. 74 (Conf).

73 Defence Final Brief, para. 815, referring to QTP Trial Brief, paras. 51-78. The Judgment entered similar factual
findings at paras. 8§23-832.

774 Defence Final Brief, paras. 817-818 referring to paras. 238-244. The Judgment entered a positive finding on
this aspect at paras. 288-289.

75 Defence Final Brief, para. 819 referring to paras. 236-237.

776 Defence Final Brief, para. 818, referring to paras. 273-275; P-0012: DAR-OTP-0119-0503-R01, para. 26; P-
0020: T-042, pp. 21-22; P-0120: T-036, pp. 67-68 (Conf); T-037, pp. 18-19 (Conf); D-0016: T-131, pp. 25-26
(Conf).

777 Defence Final Brief, paras. 822-823, referring to paras. 22-35, 238-244; DAR-D31-0003-0074, Articles 153-
163; P-0120: T-036, pp. 68-69 (Conf); T-037, p. 43 (Conf); D-0016: T-130, pp. 47, 49-52, 69-71 (Conf); D-0023:
DAR-OTP-00005970, paras. 73-74, 77-78, 83-84; T-136, pp. 40-41, 45-46.

778 Defence Final Brief, paras. 820, 825-826.

" Bemba et al., ICC-01/05-01/13-2275-Red A A2 A3 A4 A5, para. 105.
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Ground 56 — Error of Fact and/or Law and/or Procedural Error: Sudanese domestic law

provided for no liability for the crimes, and compelled their commission once ordered

307. The Judgment found that “the domestic laws of Sudan applicable to the Accused, at the
time of his conduct, clearly described the prohibited conduct and crimes comparable to the
crimes charged [ ...]. [A] reasonable person in the position of the Accused would not have been
‘deceived’ into believing that his acts and conduct during the charged events were legal or
Justified.”’s
308. In its Final Brief, the Defence made extensive submissions on “amnesties, immunities,
the doctrine of military necessity, and the absence of definition of lawful order until 2007, |...]
the routine resort to torture and extrajudicial executions, with no judicial consequences, |...]
the pillaging of villages identified by the authorities as enemy sites [...] permitted under the
legal notion of Ghanima [and the fact that] there was in essence no prosecution of ITHL
violations routinely committed as part of normal military operations.”’®' These submissions
relied on evidence that is found credible and reliable in the Trial Judgment.’s?
309. The Defence refers to its earlier submissions on the definition of Procedural Error (See
Grounds of Appeal 4 and 54 above).
310. The evidence shows that the commission of the crimes charged in the course of the
counterinsurgency operations ordered by the GoS’®* did not expose the offenders to criminal
prosecution before Sudanese courts as long as they performed in furtherance of the orders given
to them or believed that they were authorised or bound to do so. Article 11 of the 1991 Criminal
Act specifically provided so: “No act shall be deemed an offence if done by a person who is
bound, or authorised to do it by law, or by a legal order issued from a competent authority, or
who believes in good faith that he is bound, or authorised so to do.”’®* This formed part of the

immunities and other excuses of military which formed part of normal routine operations in

80 Judgment, para. 59.

81 Defence Final Brief, paras. 27, 238-244, 256-266, relying on, inter alia, DAR-OTP-00006136, Articles 28,
48(c), 53, 60; DAR-OTP-0021-0296, Articles 11, 167; DAR-D31-0003-0074, Articles 3, 151, 153-163; P-0020:
T-042, pp. 17-22 (Conf); P-0120: DAR-OTP-0124-0816-R02, paras. 6-12, ; T-036, pp. 51, 62-65, 68 (Conf); T-
037, pp. 43, 75 (Conf); P-0547: T-051, pp. 40-43 (Conf); T-052, pp. 60-61, 74 (Conf); P-0757: DAR-OTP-0211-
0003-R02, para. 57; P-0769: T-097, pp. 74-76 (Conf); P-0883: T-073, pp. 15-16, 19 (Conf); P-0954: DAR-OTP-
0221-0571-R01, paras. 11-13, 24-26, 43; D-0016: T-130, pp. 13, 71-73, 76, 78-79, 82, 86 (Conf); T-131, pp. 5-8,
27, 65-66, 69 (Conf).

782 Judgment, paras. 34-35, 40, 49, relying on DAR-OTP-0021-0296, paras. 35, 39-40, 42-43, 49, 52, 291; DAR-
OTP-00006136; Annex B, paras. 52 (P-0020), 81 (P-0120), 120 (P-0547), 219 (P-0769), 301 (P-0883), 636 (D-
0016), 808 (P-0757), 829 (P-0854).

783 Judgment, para. 279, footnote 537, referring to DAR-OTP-0212-0100 (ARB); DAR-OTP-0215-4648 (ENG).
84 DAR-OTP-0021-0296, Article 11.
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Sudan’® until, at least, 2007 and the inclusion of a definition of lawful order and of the
incrimination of violations of International Humanitarian Law in the 2007 Armed Forces Act.”%
311. Trial Judgment found that “a few days prior to the Kodoom and Bindisi operation,
Minister Harun visited Mukjar, and in a public address told the gathered Janjaweed to ‘wipe
out and sweep away the Fur, do not keep anyone alive’ and that the Fur and their money was
booty or ‘prize’ for the Janjaweed. At the same time, he told the predominantly Fur population
of Mukjar that they would be ‘raped’, ‘killed’ and their properties ‘looted’. [...] The Chamber
finds that, in the context of the armed conflict in Darfur, Minister Harun’s use of the phrases
‘amsah aksah’ and ‘wipe out and sweep away’ along with rape, killing and looting, and the fact
that it was being uttered by a GoS minister, effectively communicated to those present at the
public meeting that ‘amsah aksah’ and ‘wipe out and sweep away’ authorised inter alia rape,
killing civilians and pillaging. The cohort that attended this public meeting, i.e. the Accused
and the members of the Janjaweed, also undertook the Kodoom and Bindisi Operation.
Therefore, when the Accused issued instructions to the Janjaweed using the phrases ‘amsah
aksah’ and ‘wipe out and sweep away’ prior to the commencement of the attacks on the villages
and townships, including Kodoom and Bindisi, he and the Janjaweed were well aware of the
meaning and significance of the phrases he used to instruct. This finding that the crimes were
sanctioned by the State and thus the Janjaweed understood the Accused’s instruction as a
license to commit them, is supported by the fact that, during the attack on Bindisi, after raping,
beating and mistreating P-0011, a member of the Janjaweed declared ‘we don’t want these
people to stay alive’, and thanked President Al-Bashir for giving them this ‘opportunity™.”’
Harun was a State Minister of the GoS deputising the Minister of Interior Hussein’%® who sat
in the National Security Council that issued the National Security Plan ordering the
counterinsurgency operations.”® The Fur population was designated as rebels; Fur villages
were designated as “villages of the leaders and the soldiers |...] because they offer them shelter
and hide-out after they carry out their operations against government targets”.”°
312. The National Security Council had declared the Fur rebel enemies pursuant to Article 3

of the 1986 People’s Armed Forces Act.””! In the abovementioned speech, the Trial Chamber

found that Harun, a high-representative of the GoS, instructed the audience, made of Janjaweed

785 Defence Final Brief, paras. 27, 238-244, 262.

786 Defence Final Brief, paras. 27, 248-250, 258-261; DAR-D31-0003-0074, Articles 3, 153-163.
787 Judgment, paras. 1004-1005.

788 Judgment, para. 290, referring to ICC-02/04-01/20-343-AnxA, items 6-7.

78 Judgment, para. 279, footnotes 536-537, referring to DAR-OTP-0212-0100 (ARB); DAR-OTP-0215-4648
(ENG); ICC-02/04-01/20-594-AnxA, item 14.

7% Judgment, para. 287, referring to DAR-OTP-0212-0100 (ARB); DAR-OTP-0215-4648 (ENG), at 4652.

I DAR-OTP-00006136, Article 3: “Enemy includes external enemies, outlaw rebels and armed gangs in a state

of readiness for operations”.
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and the Appellant, to Amsah Aksah, wipe out and sweep away, kill, rape and pillage. The Trial
Chamber further found that the audience understood from Harun’s speech it had received a
licence to behave accordingly. This situation fulfilled all criteria set under Article 11 of the
1991 Criminal Act for the purpose of excluding criminal liability: the audience and the
Appellant, were “authorised to do it by law, or by a legal order issued from a competent
authority [Harun], or [...] believe[d] in good faith that [were] authorised so to do”.”* The Trial
Chamber found that the evidence on record does not demonstrate that Harun had legal authority
to issue such order,’®? but this finding is irrelevant: what matters is that the audience, including
the Appellant, “believe[d] in good faith that [were] authorised so to do,” and the Trial Chamber
actually found that they understood that they had received “a license to commit” the crimes.
Any reasonable trier of fact would have found that the conditions set under Article 11 of the
1991 Criminal Act offering immunity for crimes committed on operation were fulfilled. By
finding nevertheless that “[ A] reasonable person in the position of the Accused would not have
been ‘deceived’ into believing that his acts and conduct during the charged events were legal
or justified”,”* the Trial Chamber, thus, erred in fact in failing to consider the evidence of
presented by the Defence and contained in the 1991 Criminal Act.

313. The Defence is in no way suggesting that this domestic provision of Article 11 of the
1991 Criminal Act was a bar to the international prosecution of crimes, under the condition that
the requirements of jurisdiction and Nullum crimen sine lege were met, of course. But with
respect to the Trial Chamber’s determination on Defence Line 3, i.e. mistake of law under
Article 32(2) of the Statute, what mattered was that Article 11 of the 1991 Criminal Act negated
the knowledge that the commission of crimes would incur criminal action in the ordinary course
of events, as required under Article 30(3) of the Statute. Based on the above findings of the
Trial Chamber with respect to the designation of Fur as rebels, the content of Harun’s speech
and its impact on the audience, the only reasonable conclusion was that Harun’s speech had
induced a mistake of law negating knowledge that the acts ordered would incur criminal action
in the normal course of events in the mind of the audience, including the Appellant. The Trial
Judgment erred in law when it concluded otherwise.

314. The Defence did not limit its submissions to saying that the audience of Harun’s speech
felt authorised to commit the crimes — which was enough to demonstrate the mistake of law -,
but submitted that these must have been obliged to implement those orders, with severe

consequences in case they disobeyed. This submission was premised on the evidence on record

2 DAR-OTP-0021-0296, Article 11.
93 Judgment, para. 41.
794 Judgment, para. 59.
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that “any refusal to obey orders” committed “in face of the enemy” incurred the death penalty
under Article 48(c) of the 1986 People’s Armed Forces Act.””® The Trial Judgment makes no
mention of this provision, which was crucial in the demonstration that those receiving orders,
irrespective of their legality, in military operations incurred the death penalty (See Ground of
Appeal 4 above). By ignoring the relevant evidence on record that disobedience to operations
incurred the death penalty under Sudanese law, the Trial Judgment failed to follow a holistic
approach to the evidence required under Article 74(5) of the Statute, which amounts to a
procedural error. Any reasonable trier of fact would have found that the evidence created a
reasonable doubt that the audience at Harun’s speech may have understood that the order to
attack the Fur, kill, rape and pillage, had to be obeyed and that those disobeying it may be
sentenced to death under Article 48(c) of the 1986 People’s Armed Forces Act and/or
summarily executed without trial.””® The Trial Judgment erred in Fact and in Law in refusing
to consider that there was a reasonable doubt that Harun’s words had induced a mistake of law
negating the knowledge that Fur should not be attacked and that attacking them would result in
criminal prosecution pursuant to Article 30(3) and 32(2) of the Statute.

315. These errors impacted the Trial Judgment’s findings on Nullum crimen sine lege and
Defence Line 3. Had the Trial Judgment considered that Harun’s speech induced an error of
law as to the criminal nature of the acts and their liability for prosecution, the Nullum crimen
sine lege test would not have been met and/or the error of law would have served as a ground

for excluding criminal responsibility under Article 32(2), acquitting the Appellant.

Ground 57 — Error of Fact and/or Law: Harun’s speech led Janjaweed to mistakenly

believe that attacking the Fur was legal and mandatory

316. At paragraph 41, the Judgment finds that “the evidence in the present case does not
demonstrate, nor does any applicable provision of the Sudanese law, that Minister Harun had
the legal authority to make such a general declaration [that the properties of the Fur would
serve as ghanima). The Chamber finds that there is no evidence that ghanima can be equated
to pillaging. Equally, there is no evidence that ghanima created a positive legal obligation or
provided a justification for the commission of the acts constituting the crimes charged.””’ Yet,
at paragraphs 1004-1005, the Judgment finds that “a few days prior to the Kodoom and Bindisi
operation, Minister Harun visited Mukjar, and in a public address told the gathered Janjaweed
to ‘wipe out and sweep away the Fur, do not keep anyone alive’ and that the Fur and their

money was booty or ‘prize’ for the Janjaweed. At the same time, he told the predominantly Fur

5 Defence Final Brief, paras. 258-261; DAR-OTP-00006136, Article 48(c).
796 P-0883: T-073, pp. 15-16, 19; P-0954: DAR-OTP-0221-0571-R01, para. 43.
7 Judgment, para. 41.

No. ICC-02/05/01/20 123/174 4 February 2026



https://jwp.icc.int/lw/?objectId=0902ebd180ad4c27&selectionDefinition=1-0-0#application/lw_pg_link_redirect
https://jem.icc.int/Ringtail/118/Home/DocumentLink?caseName=ICC_0205_0120&documentId=DAR-OTP-00006136
https://jem.icc.int/Ringtail/118/Home/DocumentLink?caseName=ICC_0205_0120&documentId=DAR-OTP-0221-0571-R01
https://legal-tools.org/doc/kybdn47z/pdf

| CC-02/05-01/20-1303-Red 04-02-2026 129/179 A

population of Mukjar that they would be ‘raped’, ‘killed’ and their properties ‘looted’. [...] The
Chamber finds that, in the context of the armed conflict in Darfur, Minister Harun's use of the
phrases ‘amsah aksah’ and ‘wipe out and sweep away’ along with rape, killing and looting,
and the fact that it was being uttered by a GoS minister, effectively communicated to those
present at the public meeting that ‘amsah aksah’ and ‘wipe out and sweep away’ authorised
inter alia rape, killing civilians and pillaging. The cohort that attended this public meeting, i.e.
the Accused and the members of the Janjaweed, also undertook the Kodoom and Bindisi
Operation. Therefore, when the Accused issued instructions to the Janjaweed using the phrases
‘amsah aksah’ and ‘wipe out and sweep away’ prior to the commencement of the attacks on the
villages and townships, including Kodoom and Bindisi, he and the Janjaweed were well aware
of the meaning and significance of the phrases he used to instruct. This finding that the crimes
were sanctioned by the State and thus the Janjaweed understood the Accused’s instruction as
a license to commit them, is supported by the fact that, during the attack on Bindisi, after raping,
beating and mistreating P-0011, a member of the Janjaweed declared ‘we don’t want these
people to stay alive’, and thanked President Al-Bashir for giving them this ‘opportunity™.”®
317. The Defence had submitted that, had the Appellant attended Harun’s speech which is
challenged, his military background, level of education and profile meant that he was not
equipped to doubt the legality of the counterinsurgency and its underlying acts, but must, on
the contrary, have honestly believed that the fact that the operations were ordered by a
representative of the GoS not only made them legal, but also obliged those mobilised in the
counterinsurgency to carry them out, under threat of serious penalties, including summary
extrajudicial execution, in case of disobedience.””” These submissions were made both in
support of the Defence’s submissions that the test under the Nullum crimen sine lege principle
was not met and in support of Defence Line 3.5%

318.  Crucially, the Defence submissions on nullum crimen sine lege and Line 3 were not
discussing whether Harun had actual legal authority to order attacks against the Fur, or whether
ghanima equated pillaging and/or created a positive obligation or legal justification for
committing crimes. The Judgment erred in fact in entering those irrelevant findings in response
to the Defence’s submissions on nullum crimen sine lege and Line 3.

319. What the Defence submitted was that a reasonable person with the Appellant’s profile

and education hearing Harun’s speech would honestly believe that the acts of attacking the Fur,

killing, raping and pillaging, became not only legal, but also mandatory, once ordered by a

8 Judgment, paras. 1004-1005.

79 Defence Final Brief, paras. 22-31, 34, 248-262.
800 Defence Final Brief, paras. 820-821, 825-826, 248-262.
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representative of the GoS like Harun.®! To suggest that the Appellant should have known that
a Minister of the GoS like Harun had no authority to order the killing, raping and pillaging of
the Fur or that the excuse of ghanima did not apply in the circumstance was totally
unrealistic.’> No reasonable trier of fact would have so concluded in light of the Appellant’s
profile and level of education. His military background and the training he had received that
orders shall be obeyed whatever their nature®*® certainly made him even less so capable of
questioning the authority of a member of the GoS than a simple lay Sudanese citizen. In any
case, whether Harun had authority to issue such orders or not was irrelevant for the Trial
Chamber’s determination. What mattered was whether Harun could reasonably be perceived as
having such authority by a person with the Appellant’s profile and level of education.
Considering the evidence, the only possible answer to that question was a positive answer.
320. And the Judgment answered that question positively at paragraphs 1004-1005, where it
finds that the Janjaweed crowd attending understood Harun’s speech as a licence given to attack
the Fur, kill, rape and pillage.®** This finding is nothing more than a validation of the Defence’s
submissions that, had he attended Harun’s speech — which is challenged -, the Appellant would
have concluded that attacking the Fur in the context of the counterinsurgency and committing
those crimes was allowed.

321. But this was not allowed. Killing, raping and pillaging civilians was a crime. The belief
that these acts were permitted by the GoS therefore consisted of a mistake of law induced by
Harun’s speech and confirmed at paragraph 1005 of the Judgment. The mistake of law consisted
in believing that Harun’s instructions authorised the Janjaweed to attack the Fur and commit
crimes without risk of prosecution. As a result of that mistake of law, the attendants were
deprived of the knowledge that attacking civilians, killing, raping and pillaging was a crime
incurring criminal liability and penalties even when committed with the blessing of the GoS in
the context of the counterinsurgency.

322. The Defence’s submissions under Line 3 went further by submitting that attendants at
Harun’s speech not only felt authorised to perform the acts mentioned against the Fur, but
believed that they had a positive obligation to act, with serious consequences in case of refusal.
This further aspect is addressed in Ground of Appeal 56 above. What matters for the present
Ground of Appeal is that Harun’s speech induced a mistake of law, be it the mistake that
committing the acts he mentioned was authorised and incurred no sanction, or the mistake that

committing these was an obligation with severe sanctions in case of refusal.

801 Defence Final Brief, paras. 30, 34, 820-821, 825-826.

802 Judgment, para. 41.

803 Defence Final Brief, para. 259: P-0883: T-073, pp. 15-16, 19 (Conf).
804 Judgment, paras. 1004-1005.
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323. Pursuant to Article 32(2) of the Statute, the mistake of law induced by Harun’s speech
was not a mistake as to whether a particular conduct was a crime under the jurisdiction of the
Court. In 2003-2004, before the passing of UN Security Council Resolution, the Court clearly
had no jurisdiction on crimes committed in Darfur, Sudan.?% It was a mistake of law as to the
criminal nature of the acts ordered and that fact these could form the basis for criminal
prosecution. As such, it deprived the uneducated audience, including the Appellant if he
attended, from “knowledge” pursuant to Article 30(3) of the Statute, namely awareness of the
circumstance that what Harun was ordering were crimes and that those obeying Harun’s order
would face criminal action in the ordinary course of events. As such, the mistake of law induced
by Harun’s speech negated the mental element of knowledge under Article 30(3) of the Statute
and was thus a ground for excluding criminal liability under Article 32(2) of the Statute. The
Judgment erred in law by failing to find accordingly.

324. The Judgment further erred in fact in ruling that a reasonable person in the Appellant’s
position could have expected to find himself with the crimes charged.’®® This ruling is
irreconcilable with the finding at paragraph 1005 that the Janjaweed considered that they had
received a licence to commit crimes from Harun. If all Janjaweed present had understood so,
this at least provides a reasonable doubt that the Appellant who was, according to the Trial
Chamber’s findings a Janjaweed himself, had also believed that Harun, speaking on behalf of
the GoS, had given him a licence to attack the Fur and perform the acts mentioned in Harun’s
speech without risk of prosecution.

325. Had the Judgment found that the holistic consideration of the entire evidence on record
still gave room to reasonable doubt that a person in the Appellant’s position could have
believed, hearing Harun’s speech, that he was permitted to commit the acts mentioned against
the Fur without risk of prosecution or that he had no choice but to obey these orders or face
severe consequences for himself, the only possible conclusion would have been that the test
under the nullum crimen sine lege principle was not passed and/or that the Appellant’s actions
were the result of a mistake of law depriving him of the knowledge requirement common to all
charged crimes pursuant to Articles 30(3), which constituted a ground for excluding his criminal
responsibility under Article 32(2) of the Statute vis-a-vis all charges. This would have led to a

complete acquittal.

805 1CC-02/05-01/20-503 OAS8, para. 86.
806 Judgment, paras. 52-59.
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(G) Issues in Relation to Specific Charges: Kodoom and Bindisi

Ground 64 — Error of Fact and/or Law: No evidence of the Appellant’s authority over the

perpetrators of the Kodoom and Bindisi attacks

326. The Trial Chamber erred in law and fact by finding that the Appellant was criminally
responsible under Article 25(3)(b) of the Statute for “ordering” the crimes charged in Counts
1-11. In doing so the Trial Chamber erred in its assessment and application of this mode of
liability, resulting in a legally and factually erroneous assessment of the evidence.

327.  Ordering requires proof that (i) the Accused was in a position of authority over the direct
perpetrators; (ii) the Accused issued an instruction to commit a crime, or to perform an act or
omission in the execution of which a crime was committed or attempted; (iii) the order had a
direct effect on the commission or attempted commission of the crime; and (iv) the Accused
intended the crime to be committed or was aware that it would be committed in the ordinary
course of events as a consequence of implementing the order.®’” The Trial Chamber erred in
applying these criteria.

328. The Trial Chamber erred in finding that the Appellant exercised de facto authority over
the Janjaweed during the Kodoom and Bindisi operation on the basis of its findings that he was
their leader in Mukjar and Wadi Salih between July 2003 and August 2004, and that he
commanded a “Janjaweed contingent.”.8%® The Trial Chamber made an erroneous finding that
the Appellant “exercised the highest authority over personnel who were present and participated
in the Kodoom and Bindisi Operation”.®” This finding appears only in a footnote and is not set
out or reasoned in the body of the Trial Judgment.

329. The Defence refers to its submissions under Ground of Appeal 40 regarding the finding
that the Appellant held a position of authority over the Janjaweed. The Trial Chamber failed to
engage with evidential lacunae on how Ali Kushyab became the leader of the Janjaweed
between the rebel attack on El Fasher in April and August 2003. Over that period, the Trial
Chamber provides no explanation as to how the purported Janjaweed contingent was recruited,
structured, organised — with the Appellant placed at its head — other than the admission that “the
evidence does not clearly reveal why a retired Musa’id in the medical corps of the SAF, who
became a pharmacist, should have achieved such a position [as Janjaweed leader] in the
area.” " A reading the Trial Judgment gives the impression of a spontaneous apparition,

structuring and organisation of the Janjaweed completed by the inexplicable enthroning of the

807 Bemba et al., ICC-01/05-01/13-1989-Red, para. 82.

808 Judgment, para. 1002 (a)-(b).
809 Judgment, paras. 380, 396, footnote 1009.

810 Judgment, para. 983.
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Appellant at the head of a ready-made chain of command in the four months between April and
August 2003. No reasonable trier of fact could have failed to find that the absence of any
evidence as to how all this happened within such a short period of time leads to the only
reasonable conclusion that this cannot be true.

330. The jurisprudence of this Court establishes that liability for ordering requires a
relationship of authority between the Accused and the physical perpetrators. The Pre-Trial
Chamber in Blé Goudé described this requirement as the Accused having the “capacity to
compel the conduct of a group of people who were among the physical perpetrators of the
crime.”®!! Similarly, the Trial Chamber in Bemba et al. emphasised that, unlike instigation,
ordering requires a “superior-subordinate relationship” between the Accused and the direct
perpetrators.’!2

331. While the Trial Chamber found that “there were 15 to 20 agids or colonels in the
Janjaweed contingent, each leading a group of approximately 150 to 250 Janjaweed
members” ?13 it also recognised that PDF coordinators and other Janjaweed leaders exercised
“a degree of authority” during the attacks.®'* However, the Chamber did not examine whether
a superior-subordinate relationship existed between the Appellant and these “PDF coordinators
and other Janjaweed leaders.” The existence of any superior-subordinate relationship is made
even more doubtful since the Appellant was not a member of the PDF himself, nor of any of
the other components — SAF, CRF, NISS, PPF — that composed the Janjaweed militia according
to the Trial Judgment.’'® Instead, it inferred the Appellant’s position of authority from an
erroneous finding that he issued orders to Hassaballah and PDF coordinator Solonga.®!® As set
out in Grounds of Appeal 49-52 above, the Chamber failed to provide a reasoned explanation
as to how the Appellant could have issued orders to Hassaballah and the chain of command
upon which such authority was based. As a result, no reasonable trier of fact would have
concluded that the existence of a superior-subordinate relationship was established beyond
reasonable doubt.

332. Incases such as Mudacumura, authority was found from the accused’s ability to recruit,
promote, discipline, and control information within a “large, well-organised organisation
which has a clear hierarchical structure.”®'” Similarly, in Gbagbo, the Pre-Trial Chamber

relied on evidence that the accused exercised control “through the official state hierarchy” and

811 Bl¢ Goudé, ICC-02/11-02/11-186, para. 160.

812 Bemba et al., ICC-01/05-01/13-1989-Red, para. 77.

813 Judgment, para. 396
814

Judgment, para. 396, footnote 1009.

815 Judgment, para. 342.
816

Judgment, para. 396, footnote 1009.
817 Mudacumura, 1ICC-01/04-01/12-1-Red, para. 64.
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through de facto integration of militias into formal command structures.®!®

In Ntaganda,
control was inferred from the accused’s enforcement of a disciplinary regime, whereby
breaches of disciplinary rules were punished.®!® The Trial Chamber failed to take into account
that no comparable factual circumstances exist in the present case. In particular, no chain of
command leading to the Appellant was established through evidence, while the various
components of the Janjaweed militia — PDF, SAF, CRF, NISS and PPF — each had different,
well-known, well-organised, hierarchical command structures in which the Appellant had no
place. No reasonable trier of fact would have concluded that the Appellant exercised “effective

command and control”’%*°

over the Janjaweed in such circumstances.

333. The Trial Chamber also erred in law by failing to properly identify the recipients of
alleged orders as the physical perpetrators. Jurisprudence requires that the perpetrators be
sufficiently identified to establish the defendant’s authority.®?! The Chamber’s finding that the
Accused “commanded the Janjaweed contingent” that arrived in Mukjar after the rebel attack
is unsupported by the evidentiary record, as it fails to identify who comprised this alleged
contingent, how it was constituted, or whether it was a distinct, stable, and continuous group.
While the Chamber found that the contingent was “comprised of thousands of members” ** it
did not identify the composition, internal structure, or membership of this purported contingent,
nor did it establish that it was the same group that later participated in the Kodoom and Bindisi
attacks.??® In the absence of such identification, the Chamber’s conclusion rests on an abstract
and indeterminate notion of “Janjaweed”, rather than on clearly defined physical perpetrators
over whom the Appellant could be shown to have exercised authority, and an assumption that
the Janjaweed who participated in the attack on Kodoom and Bindisi are precisely those placed
under the Appellant’s alleged command. This lack of specificity undermines the Chamber’s
finding about the Appellant’s authority.

334. The Chamber found that the same “cohort” who attended the public meeting in Mukjar
later carried out the attacks on Kodoom and Bindisi, without demonstrating that the same

individuals were those under the alleged authority of the Appellant.®?* This finding is

irreconcilable with the Chamber’s own acknowledgment that “thousands” attended the public

818 Gbagbo, ICC-02/11-01/11-656-Red, para. 245.

819 Ntaganda, ICC-01/04-02/06-309, para. 147.

820 Judgment, para. 1003.

821 Boskoski and Taréulovski, IT-04-82-A, para. 75; See Gacumbitsi, ICTR-2001-64-A, paras. 184-187 (referring
to “conseillers,” the “communal police,” and “Interahamwe” as the physical perpetrators acting pursuant to the
accused’s orders); Blaskic, IT-95-14-A, paras 588, 597 (referring to “HVO troops” as the group ordered to commit
crimes).

822 Judgment, para. 396.
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meeting in Mukjar.®?> The Chamber failed to engage with the Defence’s detailed analysis of the
inconsistent and widely-diverging evidence concerning the identity and number of the physical
perpetrators, as set out in the Defence’s Final Brief.%2

335. The evidence before the Chamber reveals significant inconsistencies as to the size,
composition, and continuity of the attacking forces. Further inconsistencies emerge from the
temporal evolution of the forces. Witness P-1021 testified that the number of Janjaweed was
“growing” during the course of the attacks as [REDACTED].*?’ Witness P-0874 further
testified that on the night of 14 August 2003, [REDACTED].%*

336. The importance of identifying the recipients of an order was underscored in Gbagbo
and Blé Goudé, where the Chamber denied ordering liability because the recipients of the
alleged instructions were not sufficiently identified, and because the words attributed to the
accused “would have had different effects on different groups of the alleged perpetrators.” The
Chamber further held: “Equally importantly, the Prosecutor has not established that the
perpetrators of the alleged crimes of 12 April 2011 heard Mr Blé Goudé’s speech of 25
February 2011, his video message of 5 April 2011, or any other of his public or private
utterances, let alone how they interpreted it.”8%°

337. In light of this evidence, the Chamber’s finding that a single, identifiable “cohort”
attended the Mukjar meeting, were receipts of the Appellant’s orders and perpetrated the attacks
is irreconcilable with reality.®*° By failing to engage with these material inconsistencies and by
assuming continuity in the face of evidence showing fluid, expanding, and shifting groups, the
Chamber applied an evidentiary standard inconsistent with Article 66(2) of the Statute.

338. For these reasons, the Trial Chamber’s errors materially affected the Judgment. The
erroneous findings concerning the Appellant’s alleged position of authority, the identification
of the recipients of the orders and the existence of a superior-subordinate relationship were

central to the Chamber’s determination of liability under Article 25(3)(b) and are missing.

Ground 65 — Error of Fact and/or Law: Foreseeable commission of crimes in Kodoom

and Bindisi

825 Judgment, paras. 396.

826 Defence Final Brief, para. 424, footnote 1614: P-1021: T-080, p. 33 (Conf): [REDACTED]; T-081, p. 7 (Conf):
[REDACTED]; P-0921: T-110, pp. 21-22 (Conf); T-111, p. 24 (Conf): [REDACTED]; P-0878: T-078 ET, pp. 30-
31 (Conf): [REDACTED]; P-0012: T-082, p. 38 (Conf): [REDACTED]; P-0874: T-082, p. 38 (Conf):
[REDACTED]; P-0878: T-078, p. 58 (Conf): [REDACTED].

827 P-1021: T-081, p. 7.

828 p.0874: T-082, p. 18 (Conf).

829 Gbagbo and Blé Goudé, ICC-02/11-01/15-1263-AnxB-Red, para. 2015.

830 Judgment, para. 392
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339. The Trial Chamber erred in law and in fact in establishing the Appellant’s individual
criminal responsibility for “ordering” under Article 25(3)(b) of the Statute for the crimes
charged in Counts 1-11 in the absence of proof of his intention or awareness that these would
be committed in the ordinary course of events. The Trial Chamber also failed to do the
appropriate legal analysis of the Appellant’s mens rea under Article 30 of the Statute.

340. At paragraphs 417-419 of its Final Brief, the Defence contested the Appellant’s liability
under Article 25(3)(b) of the Statute. In its closing statements, the Defence submitted that the

2831

appropriate test to establish the mens rea of the Appellant was “virtual certainty, a higher

test than that advanced in Prosecution’s final brief.%*

341. As stated in the Judgment, the fourth element of “ordering” under Article 25(3)(b) is
that the Appellant “intended or meant to order the commission of the crime, or must have been
aware that the crime would be committed (or attempted) in the ordinary course of events in the
realisation or implementation of the order.”®* This legal standard of “meant” and “was aware”
is consistent with established ICC jurisprudence.®** That determination must rely on a holistic
assessment of the evidence.®*

342. Once a finding is made that the Appellant possessed the requisite mens rea under Article
25(3)(b), evidence of the Appellant’s criminal intent under Article 30 of the Statute is required
to permit entering a finding of guilt.®3® Paragraph 8 of the General Introduction to the Elements
of Crimes confirms that the elements, including the appropriate mental elements under Article
30, apply, mutatis mutandis, to all those whose criminal responsibility may fall under Article
25 of the Statute, and is not limited to direct perpetrators.®” The Katanga Trial Chamber
emphasised that Article 30 is applicable when analysing the mode of individual criminal
responsibility under Article 25(3)(b).3*® The Ongwen and Bemba Trial Chambers also found
that the subjective elements required under Article 30 apply to all forms of participation under
Article 25.8%°

343. It is well-established in the Court’s jurisprudence that the knowledge of an abstract risk
of certain types of crimes being committed is insufficient to establish guilt beyond reasonable
doubt. Article 30(3) of the Statute specifies that knowledge means “awareness that a

circumstance exists or a consequence will occur in the ordinary course of events.” In Article

$1T-162, p. 12.

832 OTP Trial Brief, para. 383.

833 Judgment, para. 806.

84 Gbagbo, 1CC-02/11-01/11-656-Red, para. 244; Mudacumura, 1CC-01/04-01/12-1-Red, para 63 ; Ntaganda
ICC-01/04-02/06-309, para. 145.

85 Ghagbo, 1CC-02/11-01/11-656-Red, paras. 248-250.

836 Article 30 of the Statute; Elements of Crimes, General Introduction, para. 2.

87 Elements of Crimes, General Introduction, para. 8.

838 Katanga, 1CC-01/04-01/07-3436, para. 1396.

839 Ongwen, 1CC-02/04-01/15-1762-Red, para. 2788; Bemba et al., ICC-01/05-01/13-1989-Red, para. 97.

No. ICC-02/05/01/20 131/174 4 February 2026



https://jwp.icc.int/lw/?objectId=0902ebd1801f86ed#application/lw_pg_link_redirect
https://legal-tools.org/doc/kybdn47z/pdf
https://www.legal-tools.org/doc/5b41bc/pdf
https://www.legal-tools.org/doc/ecfae0/pdf
https://www.legal-tools.org/doc/5686c6/pdf
https://www.legal-tools.org/doc/5b41bc/pdf
https://www.legal-tools.org/doc/f74b4f/pdf
https://www.legal-tools.org/doc/kv27ul/pdf
https://www.legal-tools.org/doc/fe0ce4/pdf

| CC-02/05-01/20-1303-Red 04-02-2026 137/179 A

30(2)(b) and (3) of the Statute, the phrase “will occur in the ordinary course of events” makes
it clear that the required standard of occurrence of the consequence in question is near but not
absolute certainty. The standard for the foreseeability of events requires “virtual certainty” that
the consequence in question will occur.?” The applicable standard was fine-tuned in Yekatom
and Ngaissona Trial Judgment as meaning that “the consequence will follow, barring an
unforeseen or unexpected intervention that prevents this occurrence.”*! In other words, it must
be nigh on impossible for the Appellant to envisage that the consequence will not occur.?*?

344. In the present case, the Trial Chamber stated that it took into account the Appellant’s
actions for the entire duration of the Kodoom and Bindisi Operation, which included the earlier
events in Nyerli, Tiro, Merly, Seder, and Drangal, to assess the Appellant’s role and establish
his individual criminal responsibility of “ordering” under Article 25(3)(b) of the Statute for
Counts 1 to 11.34 While the Trial Chamber attempted to substantiate the “meant” and “was

7844 it erred

aware” elements of the Appellant’s individual criminal responsibility for “ordering,
in law and in fact by failing to conduct this holistic assessment for each individual charged
crime under Counts 1 to 11, as previous ICC jurisprudence has required.?*> At paragraph 1009,
the Trial Chamber relies on the evidence that certain crimes were committed in the other
localities attacked before Kodoom and Bindisi to infer the Appellant’s awareness; but the
evidence relied upon simply does not show that the Appellant was made aware of the
occurrence of these crimes before the attacks on Kodoom and Bindisi. The mere fact that earlier
crimes occurred is not enough to conclude that the Appellant must have been aware of them.
P-1021s interaction®*® and the discussion with Umdah Dawd®*” were of a general nature about
the decision to attack these localities; the evidence does not show that the information that
crimes had been committed there, or of the nature of these crimes, was conveyed. The other
interactions relied upon®*® took place during or after the attacks and thus cannot establish the
Appellant’s prior awareness of the crimes committed.

345. In the absence of proof of the specific mens rea required under Article 25(3)(b), the
question of the general mens rea of Article 30 of the Statute became moot. If the Appeals

840 Yekatom and Ngaissona, 1ICC-01/14-01/18-2784-Red para. 4128; Al Hassan, ICC-01/12-01/18-2594-Red para.
1121; Ongwen ICC-02/04-01/15-1762-Red, para. 2695; Lubanga, ICC-01/04-01/06-3121-Red paras. 447-450.

831 Yekatom and Ngaissona, ICC-01/14-01/18-2784-Red, para. 4128; Bemba et al., ICC-01/05-01/13-1989-Red,
para. 29; Katanga, ICC-01/04-01/07-3436, para. 777.

842 Katanga, 1CC-01/04-01/07-3436, para. 777.

883 Judgment, para. 1001.

844 Judgment, paras. 1002-1011.

885 Yekatom and Ngaissona, ICC-01/14-01/18-2784-Red, paras. 4014-4026, 4035-4048, 4116-4131, 4250-4277,
4282-4297, 4364-4368, 4374-4382; Al Hassan, ICC-01/12-01/18-2594-Red, paras. 1581-1736.

846 Judgment, para. 398, relied upon at para. 1009(a).

847 Judgment, paras. 401-402, relied upon at para. 1009(b).

848 Judgment, para. 1009(c)-(e).
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Chamber were, however, to be satisfied that the Trial Chamber conducted a holistic assessment
for the mode of liability for “ordering” under Article 25(3)(b) of the Statute, the Defence
submits that the Trial Chamber again failed to demonstrate the Appellant’s mens rea under the
provisions of Article 30. While the Trial Judgment mentioned the legal standard of “virtual

certainty” in its section on applicable law,3%

it erred in failing to apply it in its analysis of the
evidence.

346. By way of example, in the Trial Chamber’s assessment of the war crime of destruction
of the property of an adversary (Count 5), it was not enough for the Trial Chamber to find that
the conduct of the Janjaweed “was deliberate, that they meant to destroy property, and that
they did so with knowledge that such destruction was not justified by military necessity”3>°
Finding that the Janjaweed meant to destroy property is quite different from proving that the
Appellant knew that property had been and would be destroyed at all.

347. The Trial Chamber erred by limiting its analysis to the mental elements for the charged
crimes in Counts 1-11 for the Janjaweed, without engaging in legal reasoning as to how this
mental element extended to the Appellant as well, or met the required mental elements of
“virtual certainty” under Article 30. The Janjaweed’s intent and knowledge of the commission
of the crimes does not equate to the Appellant’s intent and knowledge. After considering the
Appellant’s individual criminal responsibility under Article 25(3)(b), no assessment is made as
to his mens rea under Article 30, and as a result, there is no finding in the Trial Judgment that
the Appellant intended or knew with “virtual certainty” the charged crimes against humanity
and war crimes would occur in the ordinary course of events in Kodoom and Bindisi. This
absence of a finding fatally undermines the conclusion that the Appellant’s guilt was proved
beyond reasonable doubt.

348. The Trial Chamber erred in failing to conduct a holistic assessment of the “meant” and
“was aware” elements for the “ordering” mode of liability as required by Article 25(3)(b) of the
Statute for the crimes charged under Counts 1-11. The Trial Chamber further erred in failing
to find the Appellant was “virtually certain” that the charged crimes would occur in the ordinary
course of events in Kodoom and Bindisi between 15 and 16 August 2003. These errors,
individually and collectively, materially affect the findings in the Judgment because they
underpin the Trial Chamber’s flawed conclusion that the appropriate legal standard under

Article 30 of the Statute had been met. For the foregoing reasons, the convictions for Counts

1-11 must be quashed.

Grounds 66 and 67 — Error of Fact and/or Law: No evidence of the Appellant’s orders

849
850

Judgment, paras. 705-706.
Judgment, para. 858.
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349.  Under Article 25(3)(b) of the Statute, a person may incur liability for ordering a crime,
if he or she “instructs another person in any form” to commit a crime or to carry out an act
which results in the commission of a crime.®>!

350. The only positive order that the Trial Chamber identified during the attack on Kodoom
is that of the torture of P-0986.%%? The Defence analysed in detail the credibility issues relating
to his evidence in its Final Brief.>* The Chamber erred in equating internal consistency with
reliability.®* A detailed and internally consistent narrative does not, in itself, establish the
accuracy of a witness’s recollection, particularly where the witness testified about events
allegedly occurring nearly twenty years earlier and [REDACTED]. The Chamber failed to
address the well-recognised risk that memory reconstruction over time may produce
superficially coherent but inaccurate narratives. By relying on internal consistency alone,
without engaging with the cognitive limitations arising from [REDACTED], the Chamber erred
in its assessment of the reliability of P-0986’s testimony. Similarly, the Trial Chamber’s
[REDACTED] is erroneous. Neither a witness nor the Trial Chamber itself can be competent
to objectively and reliably assess the impact of acute illness on his own perception and memory.
The Trial Chamber erred in failing to address how these factors impacted on the reliability of
the witness’ observations and recollection.®*> In these circumstances, no reasonable trier of fact
could have relied on this testimony as credible and reliable evidence of the facts asserted,
particularly where it was used as key evidence to support critical findings underpinning criminal
responsibility.®3® The Chamber’s uncritical acceptance of this evidence therefore constitutes an
erroneous assessment of the evidence that materially impacted on the finding on the alleged
order to torture P-0986.

351. Ordering as a mode of liability requires that the effect an order must have on the
commission or attempt must be a “direct effect” on the commission of the crime.*>’ This means
that the order needs to be a conditio sine qua non of the crime, in that the crime would not have
been committed, or would not have been committed in the same form, but for the order.®>® The
Trial Chamber erred in fact and in law by treating “hand gestures” and the Appellant “blowing
his whistle” as constituting orders within the meaning of Article 25(3)(b), and by not

851 Mudacumura, 1CC-01/04-01/12-1-Red, para 63, Ntaganda, ICC-01/04-02/06-309, para. 145; Gbagbo, 1CC-
02/11-01/11-656-Red, para. 244, Gbagbo and Blé Goudé, ICC-02/11-01/15-1263-AnxB-Red, para. 1966.

852 Judgment, para. 1003(g).

853 Defence Final Brief, para. 401, relying on P-0986: DAR-OTP-0222-0437, paras. 24, 26, 28, 37, 39, 47, 49-50;
T-065, pp. 59-61.

854 Annex B, para. 493.

855 Defence Final Brief, para. 401.

856 Judgment, paras. 414, 1003.

857 Mudacumura, 1CC-01/04-01/12-1-Red, para. 63; Ntaganda, 1CC-01/04-02/06-309, para. 145; Gbagbo, 1CC-
02/11-01/11-656-Red, para. 244; Gbagbo and Blé Goudé, ICC-02/11-01/15-1263-AnxB-Red, para. 1966.

858 Bemba et al., ICC-01/05-01/13-1989-Red, para. 81; Al Hassan, ICC-01/12-01/18-35-Red2-tENG, para. 185.
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establishing the “direct effect” link between the hand gestures and the subsequent crimes. The
Chamber failed to identify the content, direction, or meaning of these gestures, and did not
establish that they were perceived or understood by the perpetrators as instructions to commit
crimes. The finding rests entirely on the subjective interpretation of a single witness observing
events from a hiding place, without corroboration or contextual analysis.®** No evidence was
adduced to demonstrate a link, let alone a direct link, between the alleged gestures or the whistle
and the subsequent criminal acts, nor that the crimes were committed as a result of, or in
execution of, those gestures.

352. In Karemera et al., the Chamber recognised that instructions given in the context of
military operations within a small or medium-sized area and within a proximate timeframe may
qualify as ordering, precisely because such circumstances allow for a direct causal link to be
established.®*® No such analysis was undertaken in the Trial Judgment.

353. The Trial Chamber erred in law and fact by finding that the Appellant’s act of blowing
a whistle had a direct effect on the commission of the crimes in Kodoom and Bindisi. The
Chamber failed to establish any causal link between the alleged whistle and the subsequent
criminal acts. On the contrary, the evidence accepted by the Chamber itself shows that the GoS
had already mobilised large numbers of armed men from various well-organised, hierarchical
armed forces — PDF, SAF, CRF, NISS and PPF — as part of its counter-insurgency operations,
and that these forces were deployed for this purpose.®®! In these circumstances, the Chamber
failed to consider that the crimes were committed in the implementation of orders delivered to
these various components of the broader Janjaweed group through their respective hierarchies,
irrespective of the Appellant’s alleged blowing of a whistle and/or gestures. The Chamber also
recognised that widespread looting accompanied the attacks, indicating that the perpetrators
were independently motivated to engage in criminal conduct, but the Chamber did not further
explore the reasonable possibility that the crimes would have been committed irrespective of
any order, especially any order coming from the Appellant. By treating the whistle and/or
gestures as determinative of the question of “ordering” without establishing that they were a
conditio sine qua non of their commission, and given the positive evidence that the Janjaweed
conducting the attack belonged to organised military or paramilitary groups with clear chains
of command, the Chamber misapplied the legal standard of the nexus between the alleged

“orders” of the Appellant and the crimes under Article 25(3)(b) of the Statute.

859 Judgment, para. 436.

860 Karemera et al., ICTR-98-44-T, paras. 1229-1234.
861 Judgment, paras. 330.
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354. The Trial Chamber further erred in law and in fact by failing to assess the evidence,
adequately or at all, that the perpetrators were acting pursuant to the instructions issued by
Ahmad Harun at the meeting in Mukjar.®*? The Chamber itself made findings that Harun issued
orders during the Mukjar meeting to attack, kill, rape and loot the Fur. In light of the scale of
mobilisation, the hierarchical involvement of State authorities, the Chamber’s own findings
regarding Harun’s role, and the composition of the Janjaweed militia made of governmental
military and paramilitary forces, it was incumbent on the Chamber to assess whether the crimes
in Kodoom and Bindisi were carried out pursuant to those prior instructions. Instead, the
Chamber attributed causal significance to the Appellant’s alleged act of blowing a whistle,
without establishing that this conduct displaced or superseded existing orders. The failure to
consider this alternative and reasonable explanation, namely that the perpetrators were already
acting pursuant to instructions issued by Harun and motivated by looting, undermines the
finding that the Appellant’s conduct had a direct effect on the commission of the crimes. In
these circumstances, the Chamber failed to establish that the Appellant’s alleged conduct was
a conditio sine qua non of the crimes, as required for ordering liability under Article 25(3)(b).

355. In Ntaganda, the Chamber relied on evidence that the accused told UPC/FPLC troops
at a parade that everyone encountered in Mongbwalu was to be considered an enemy and that
he used expressions taught during training with a known criminal meaning, which was
interpreted as an order for killing.*®3 No such evidentiary foundation exists here with respect to
the Appellant. The Chambers relied on extensive contextual evidence demonstrating that
Harun’s statements were directly addressed to the future perpetrators and that their meaning
was clearly understood. It is thus Harun’s orders that were implemented in the subsequent attack
on Kodoom and Bindisi, not the Appellant’s orders, of which the record provides no evidence.
356. For all these reasons, the Trial Chamber erred in law and fin act in finding that the
Appellant issued order(s) within the meaning of Article 25(3)(b), and in concluding that any
such order had a direct causal effect on the commission of the crimes charged. These errors
invalidate its finding establishing the Appellant’s individual criminal responsibility for Counts

ltoll.

Ground 68 - Error of Fact and/or Law: Error of Fact and/or Law: Errors in assessment

of orders and mens rea to commit rape

357. The Trial Chamber erred in law and in fact in convicting the Appellant for rape as a

crime against humanity, under Article 7(1)(g) of the Statute, and as a war crime, under Article

862 Defence Final Brief, paras. 359- 372.
863 Ntaganda, 1CC-01/04-02/06-309, para. 111.
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8(2)(e)(vi) of the Statute (Counts 8 and 9). The Trial Chamber found that that the Appellant
did not give an explicit order to rape in Kodoom and/or Bindisi. But the Trial Chamber erred
in concluding that the evidence established the Appellant’s mens rea for the ordering mode of
liability, pursuant to Article 25(3)(b) of the Statute, and that the Appellant knew rapes would
be committed in the ordinary course of events with “virtual certainty”, pursuant to Article 30
of the Statute (see Ground of Appeal 65 above). The Trial Chamber found that Harun’s speech
in August 2003, before the attacks, was perceived by the Janjaweed as giving them license to
rape, kill and loot,3¢* but this permits of no consequential conclusion of any role of the Appellant
in that process. In essence, the Trial Chamber used Harun’s words regarding rape coupled with
the Appellant’s disputed presence to fix the Appellant with advance notice of the virtual
certainty of rape being used in the Bindisi Operation.

358. In its Final Brief, the Defence submitted that the evidence that rapes were committed
during the Kodoom and Bindisi attacks did not equate to evidence that the Appellant had
ordered rape.’® The Defence also submitted that the “amsah aksah” motto could not be
interpreted as an order to commit rape.3®® The Trial Chamber’s factual findings reinforce the
Defence’s submissions that there is no sufficient evidence that the Appellant “meant” and “was
aware” that the charged rapes would be committed in the ordinary course of events, let alone
with “virtual certainty.”%¢

359. In Prli¢ et al., the Chamber considered the impact of a vague order. It found that even
if Slobodan Praljak had issued an order to “sort out the situation in Vares showing no mercy to
anyone”, the vague nature of his order and his lack of knowledge of crimes of sexual violence
committed before or at the time of their occurrence could not mean orders to commit sexual
crimes.®%® The Yekatom and Ngaissona Trial Chamber emphasised that it is not of the view that
sexual violence in general is an “exceptional” occurrence in the context of armed conflicts, but
underscored that it must base its conclusions on the specific evidence before it, and in relation
to the individual criminal responsibility of a specific Accused.*® Similarly, the 4/ Hassan Trial
Chamber was not convinced that there was sufficient evidence proving beyond reasonable
doubt the Accused’s awareness of the intention of members of Ansar Dine/AQIM to engage in
acts of rape in detention even though evidence showed that he had heard of a rape involving an

Islamic Police officer.?”°

864 Judgment, paras. 1004-1005.

865 Defence Final Brief, paras. 431-439.

866 Defence Final Brief, paras. 270-272.

87 Judgment, paras. 428-439.

868 Prli¢ et al., 1T-04-74-T, paras. 641-643, Prli¢ et al., IT-04-74-A, para. 2050.
869 Yekatom & Ngaissona, ICC-01/14-01/18-2784-Red, paras. 4130-4131.

870 41 Hassan, ICC-01/12-01/18-2594-Red, paras. 1722-1726.
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360. The evidence on the record shows as follows: P-0878, who was with the Appellant
during the events leading to the attack on Bindisi, only heard of rapes occurring in Nyerli and
Kodoom afier the Kodoom and Bindisi Operation;®’! P-0932 only heard of rapes occurring in
Kodoom after the Kodoom and Bindisi Operation;®’? the Trial Chamber was not satisfied that
the Appellant heard Issa Mardom’s comments, on the evening between the first and second
days of the Bindisi attack, about women being raped;*’> P-0011, P-0015, P-1073, and P-1074
spoke of the rapes that took place in Bindisi with no mention of the Appellant being present or
aware of those rapes;®’* P-0007 witnessed the rape of three women but was not present during
the Bindisi Operation, [REDACTED];*”> P-0921 accepted that he was not certain the rapes of
three women, who came to his house after the attack in Bindisi, took place either in Bindisi or
on the way to Mukjar®’® and was not considered a credible and reliable witness by the Trial
Chamber as to the actions of the Appellant;*”” P-0905 testified about the Appellant’s words that
“[w]omen can be spared” and “not to kill the women” during the Mukjar Operation, that is, six
months after the Kodoom and Bindisi Operation, were understood to mean that the Janjaweed
could torture and rape women,®’® but the Trial Chamber is satisfied there is no evidence that the
Appellant issued similar instructions during the Kodoom and Bindisi Operation.’” It is right to
say that P-1042 testified that during the period of the conflict in Darfur, between August 2003
and March 2004, attacks on villages were marked by a disproportionate number of casualties
amongst the civilian population, sexual violence, and large-scale destruction of property and
pillaging, 38° but he was not, of course, a witness of fact.

361. The evidence on the record also shows that according to P-0878, Minister Harun told
the people of Mukjar in August 2003 that if they did not return the property of the State, then
“you will be killed, you will be raped.”®¥! In arriving at this conclusion, the Trial Chamber erred
in fact by citing to evidence from P-0903 and P-0922, who actually referred to a later meeting
attended by Harun in 2004, not the meeting in August 2003.%%> The Trial Chamber also cites to
P-0984 who does not mention the Appellant being present at the meeting.®®® The Trial
Chamber’s finding cites to evidence from [REDACTED] and P-0029 who testified the

871 Judgment, paras. 398, 407; P-0878: T-078, pp. 35-36, 55 (Conf).

872 Judgment, para. 407; P-0932: DAR-OTP-0222-0602-R02, paras. 49-50; T-068, pp. 30-31.
873 Judgment, para. 438; Defence Final Brief, para. 437; P-0878: T-78, p. 63 (Conf).

874 Judgment, paras. 423, 429, 431-434, 866-870.

875 Judgment, paras. 431, 433; Annex B, paras. 2-8.

876 Judgment, para. 431, footnote 1269.

877 Annex B, para. 408.

878 Judgment, paras. 467-468, 1011.

879 Judgment, para. 1011.

880 Judgment, paras. 281-282, 1010.

881 Judgment, para. 387.
882

Judgment, footnotes 965-967.
883 Judgment, footnote 966.
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Appellant spoke at that meeting while P-0916 and P-0878 testified he did not.%** While the
Trial Chamber accepts that there is a difference in the accounts of [REDACTED],*® it makes
no analysis as to why [REDACTED]. To summarize, the Trial Chamber’s finding of the
mention of “rape” is only supported by P-0878,%%¢ which is not corroborated by [REDACTED],
P-0029, P-0916, and P-0984, who were also present at the meeting.

362. No reasonable trier of fact could have been convinced that, based on the
abovementioned factual findings, the Appellant’s knew to the requisite “virtual certainty”
standard that rapes would have occurred in Bindisi in the ordinary course of events.

363. Further, in its legal findings on the rape of no fewer than 16 women of all ages between
15 and 16 August 2003 in Bindisi,*®’ the Trial Chamber erred by limiting its analysis to finding
that the mental element of rape had been satisfied with respect to the Janjaweed under Article
30,88 without making any findings about the Appellant’s own mens rea. In the absence of a
finding on the Appellant’s mens rea, it was impossible for the Trial Chamber to enter
convictions for rape under Counts 8 and 9.

364. In conclusion, the Trial Chamber erred in law and in fact in convicting the Appellant
for rape. There are no findings made by the Trial Chamber to holistically substantiate beyond
reasonable doubt the Appellant’s mens rea for the mode of liability of “ordering” pursuant to
Article 25(3)(b) and to establish that the Appellant knew rapes would be committed in the
ordinary course of events with “virtual certainty” pursuant to Article 30. This failure is a legal
error which invalidates the Appellant’s convictions for rape as a crime against humanity and as
a war crime and, thus, materially affects the Judgment. In the absence of such findings, the

convictions for Counts 8 and 9 must be quashed.

(H)  Issues in Relation to Specific Charges: Mukjar and Deleig

Ground 70 - Error of Fact and/or Law: The Appellant played no role in Mukjar and

Deleig Common Plans

365. Atparagraphs 960 to 971 of the Judgment, the Trial Chamber found that a common plan
existed in Mukjar between February and March 2004 with the ultimate goal to murder
predominantly Fur men who were perceived as rebels or supporters of the rebellion and that the

Appellant participated in that common plan. At paragraphs 972 to 981, the Trial Chamber found

884 Judgment, paras. 386-387.

85 [REDACTED]

886 Judgment, para. 387.

887 Judgment, paras. 866-870.
88 Judgment, para. 869.

No. ICC-02/05/01/20 139/174 4 February 2026


https://legal-tools.org/doc/kybdn47z/pdf
https://legal-tools.org/doc/kybdn47z/pdf
https://legal-tools.org/doc/kybdn47z/pdf
https://legal-tools.org/doc/kybdn47z/pdf

| CC-02/05-01/20-1303-Red 04-02-2026 145/179 A

that another common plan existed in Deleig on or about 5 and 7 March 2004, with the ultimate
goal to murder the same category of people and that the Appellant also participated in that
second plan.

366. In its Final Brief, the Defence denied any role of the Appellant in a common plan to
murder or persecute the Fur in Mukjar®®® or Deleig.®"°

367. At paragraphs 792 to 801, the Judgment correctly sets the elements of co-perpetration.
These include (a) an agreement between at least two persons on a common plan, including on
their respective role in implementing the plan;®! (b) an essential contribution of each co-
perpetrator to the commission of crimes in furtherance of the common plan, with a resulting
power to frustrate the commission of the crimes vested in each of them;*? and (c) the co-
perpetrators’ intent and knowledge that the implementation of the common plan would result
in the commission of crimes.®* The Judgment erred in finding that the evidence established
beyond reasonable doubt that these elements were fulfilled in relation to the Mukjar and Deleig
respective common plans.

Mukjar Common Plan

368. The Trial Chamber erred in attributing to the Appellant crimes committed by others
through the Mukjar common plan directed at the commission of the crimes of murder, torture,
outrages upon personal dignity and persecution; erred in finding that he made an essential
contribution towards the implementation of the common plan; and erred in establishing that he
shared with the co-perpetrators the same discriminatory intent against the targeted group of
persons.®*

369. On the agreement between several persons establishing the Mukjar Common Plan, the
Judgment provides no clear finding on how the key co-perpetrators, namely Harun, Samih,
Hamdi, Hassaballah and Mugaddam Idriss coordinated and acted with the Appellant. The
individual members of the common plan listed at paragraph 962 of the Judgment had a function
empowering them with a degree of authority on the basis of which they were in a position to
contribute to the common plan. For instance, Harun was the State Minister of Interior,**> Hamdi
was a First Lieutenant in the SAF, the head of Military Intelligence in Garsila and the PDF

Commander and the Commander of the Mujahideen in Garsila,’*® Hassaballah was the PDF

89 Defence Final Brief, paras. 554-556.
890 Defence Final Brief, paras. 658-660.
81 Judgment, para. 795.

82 Judgment, paras. 796-799.

893 Judgment, paras. 800-801.
894

Judgment, paras. 959-971.

895 Judgment, para. 290.
896

Judgment, paras. 294 (Lieutenant, Head of Military Intelligence in Garsila), See also e.g. Defence Final Brief,
paras 311 (referring to P-0883: T-072, p. 17-18, (Conf); P-0905: T-085, p. 33), 323 (PDF Commander - referring
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897 and Muqgaddam Idriss was a Military Intelligence Officer and SAF

Coordinator in Garsila;
First Sergeant.3%

370. In contrast, the Appellant had no such official role, encumbered no such official position
and entered into none of the chains of command and hierarchies within the various components
— PDF, SAF, CRF, NISS, PPF -3 of the Janjaweed (see Ground of Appeal 40 above). As a
result, the role allegedly entrusted to the Appellant in the implementation of the Mukjar
common plan was not sufficiently defined.

371.  Similarly, the number and positions of authority encumbered by the other participants
in the Mukjar common plan made that the Appellant, even assuming arguendo that he was a
Janjaweed leader, could not bring an essential contribution to the common plan and that, had
he not performed the acts that the Judgment finds he performed, his inaction would not have
frustrated the commission of the crimes. These would have been committed in any event by the
other members in the Mukjar common plan whom held higher positions than the Appellant.
Head of Garsila Military Intelligence Hamdi is found to have been directly involved in the
detention”® and mistreatment of detainees in Mukjar,”®! the loading of Mukjar detainees on
vehicles’*? and their execution.’”® PDF Garsila Coordinator Hassaballah is found to have been

involved in the looting?** and the executions in Mukjar.?®® Finally, Military Intelligence Officer

to P-0643, T-056, p. 45 (Conf)); T-058, pp. 21, 34-35 (Conf)), 332 (referring to P-0643: T-056, p. 45 (Conf); T-
058, p. 21 (Conf); p. 34, (Conf)), 774 (Commander of Mujahideen — referring to P-0643: T-058, p. 21). Lieutenant
Hamdi played a predominant role in the Mukjar Operation, See Judgment, para. 306 (supervision of weapons
distribution), 458, 462 (distribution of weapons), 522 (detention in Mukjar), 533 (mistreatment of Mukjar
detainees), 538 (meeting before Mukjar execution), 548 (transport of Mukjar detainees), 556 (Mukjar executions),
962 (Head of SAF Military Intelligence in Garsila, Mukjar common plan), 967 (Mukjar common plan), 968 (abuse
of detainees in Mukjar), 969 (Mukjar executions). See also e.g Defence Final Brief, paras. 515-516 (detention in
Mukjar — referring to P-0129: DAR-OTP-0128-0128-R04, paras. 46-47), 524 (Mukjar executions - referring to
OTP Trial Brief, para. 363), 527 (Mukjar executions — referring to P-0129: DAR-OTP-0223-0157-R02, para. 80),
549.

87 Judgment, paras. 306, 460 (PDF Coordinator in Garsila); See also e.g. Defence Final Brief, paras. 330 (PDF
Coordinator - P-0643: T-056, pp. 53-54 (Conf); p. 88 (Conf);T-058, p. 22 (Conf); p. 35, (Conf)); 332 (PDF
Coordinator in Garsila — referring to P-0883: T-072, pp. 64-65 (Conf), T-073, pp. 38-39 (Conf)); Hassaballah
played a predominant role in the Mukjar Operation, See Judgment, paras. 345 (distribution of salaries to
Janjaweed), 460 (distribution of money to Janjaweed), 462 (distribution of weapons), 470 (looting in Mukjar),
555-556 (Mukjar executions), 962 (Mukjar common plan), 1003(d) (senior figure in the Janjaweed and PDF). See
also Defence Final Brief, paras. 330 (operations in Mukjar — referring to P-0643: T-058, pp. 36-37, (Conf), 527
(Mukjar executions — referring to P-0931: T-062, p. 33 (Conf)).

898 Judgment, paras. 293 (Staff First Sergeant and Military Intelligence Officer), 585, 962 (Military Intelligence
Officer, SAF First Sergeant); Muqaddam Idriss played a significant role in the Mukjar Operation, See Judgment,
540 (detention in Mukjar), 555 (executions in Mukjar), 969 (executions in Mukjar).

89 Judgment, para. 342.

900 Judgment, para. 522. See also Defence Final Brief, para. 515 (referring to P-0129: DAR-OTP-0128-0128-R04,
paras. 46-47).

%01 Judgment, paras. 533, 968.

%02 Judgment, para. 548.

903 Judgment, paras. 538, 556, 969. See also Defence Final Brief, para. 527 (referring to P-0129: DAR-OTP-0223-
0157-R02, para. 80).

904 Judgment, para. 470.

%5 Judgment, paras. 555-556. See also Defence Final Brief, para. 527 (referring to P-0931: T-062, p. 33).
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Mugaddam Idriss was also found to have been involved in the detention®*® and in the executions
in Mukjar.”"’

372.  The Trial Chamber further mischaracterised and omitted individuals from the Mukjar
Common Plan, resulting in a flawed perception of the Appellant’s role within it. Indeed, the
Trial Chamber expressly excluded the role of Lieutenant Colonel Mustafa Al-Tayyib,”*® the
commander of the CRF in Mukjar ** whom was found to be in charge at the Mukjar Police
Station,”'® and also omitted his subordinate John Koj.”!! The former CRF leader, Lieutenant
Colonel Abdallah Himeidan is also absent from the Mukjar Common Plan, although he held
this position up until the start of the Mukjar Operation.”'? The CRF was found by the Trial
Chamber to have been directly involved in alleged torture at the Mukjar Police Station, for
which the Appellant is held responsible.”!® It is therefore incoherent to omit the CRF leader
from the Mukjar Common Plan. John Koj was further largely identified as having a central role
in the control and care of the detainees at Mukjar Police Station,”'* yet the Trial Chamber
provides no explanation as to why he is not integrated in the common plan. Omitting these
important actors resulted in providing a larger latitude to conclude that the Appellant did play
a role which was not fulfilled by somebody else and over-emphasized his purported
contribution to the implementation of the Mukjar Common Plan. Further, such omissions also
confirm that the Trial Chamber insufficiently addressed the Defence’s arguments regarding the
structural hierarchy in Mukjar.”!® The error of fact and/or law consisting in failing to consider
relevant evidence and omitting important actors of the Mukjar common plan thus paving the
way and/or aggravating a second error of fact and/or law on the role played by the Appellant.
373.  Furthermore, the evidence demonstrates that all these crimes in the implementation of
the Mukjar common plan would have been committed, even if the Appellant was not present.
There is indeed no evidence that any of these crimes would have been frustrated in the absence
of the Appellant. The same applies to the preparation of the recruitment, organisation,
equipment and financing of the Janjaweed, regarding which the evidence points to the key role

of Hamdi®'® and Hassaballah,”!” rather than the Appellant. There is also no evidence in support

906
907
908

Judgment, para. 540.

Judgment, paras. 555, 969.
Judgment, para. 962, footnote 2878.
% Judgment, para. 316.

210 Judgment, para. 472.

11 Judgment, paras. 316, 508.

%12 Judgment, para. 316.

%13 Judgment, paras. 527-530 ; Annex B, para. 388.

%14 See e.g, Judgment, para. 508.

915 See Defence Final Brief, paras. 441-450. The Trial Chamber particularly disregarded and did not answer the
Defence’s argument in these paragraphs that there was a “Mobile Force” leading operations in Mukjar.

16 See e.g. Judgment, paras. 306, 458, 462; See also Defence Final Brief, paras. 332, 458, 460.

%17 See e.g. Judgment, paras. 345, 460, 462, 1003(d); See also Defence Final Brief, para. 332.
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of the finding at paragraph 984 of the Judgment that the alleged role of the Appellant in the
logistic, with the recruitment and distribution of weapons was performed in furtherance of the
implementation of the Mukjar plan. Indeed, P-0905 testified that the weapons were distributed
to fight the rebels of Abdel Wahid, not civilians.”'® The Trial Chamber failed to explain how,
without the Appellant’s contribution, the crimes could not have been committed or would have
been committed in a significantly different way.’!® There is also no clear finding on how the
Appellant used the organisation/the system which was already established and within which he
had no control.

374. Thus, the evidence fails to support the first and second elements of co-perpetration in
relation to the Mukjar common plan and the Trial Chamber consequently erred in fact and/or
law in finding the Appellant responsible under this mode of liability for Counts 12-21.

Deleig Common Plan

375. The Trial Chamber erred in attributing to the Appellant crimes committed by others
through the Deleig common plan directed at the commission of the crimes of murder, torture,
outrages upon personal dignity and persecution; *?° erred in attributing to him an essential
contribution to several steps of the implementation of the common plan; and erred in
establishing that he shared with the co-perpetrators the same discriminatory intent against the
targeted group of persons.”?!

376. On the agreement between several persons establishing the Deleig Common Plan, there
are no clear findings on how the key co-perpetrators, in the first place Hamdi who was found
“in charge of the Deleig Operation”, but also Hassaballah, Muqaddam Idriss, Abd-Al-Mun’im,
and Mansur, acted in coordination with the Appellant. Each of these other individual members
of the common plan listed at paragraph 974 of the Judgment had a clearly defined role and
function empowering them with a degree of authority on the basis of which they were in a
position to contribute to the common plan: Hamdi was a First Lieutenant in the SAF, head of
Military Intelligence in Garsila and performed in addition the function of PDF Commander and

Commander of the Mujahideen in Garsila;”>> Hassaballah was the PDF Coordinator in

218 P-0905: T-088, pp. 7-9 (Con).
219 Judgment, paras. 986, 988.
920 Judgment, paras. 959, 972-981.

%21 Judgment, paras. 959, 972-981.

922 Judgment, paras. 294 (Lieutenant, Head of Military Intelligence in Garsila), 306 (supervision of weapons
distribution), 458 (distribution of weapons), 462 (distribution of weapons), 580 (arrests in Garsila), 594 (search
and arrests in Deleig), 664 (distribution of weapons), 962 (Head of SAF Military Intelligence in Garsila), 974
(Deleig common plan), 977 (deployment in Deleig), 978 (search and arrests in Deleig). See also e.g. Defence Final
Brief, paras. 311, 323, 332, 447, 449, 457 (PDF Commander — referring to P-0643 : T-056, p. 45 (Conf); T-058,
pp- 21, 34-35 (Conf)); P-0892: DAR-OTP-0217-0384-R02, para. 45), 458 (distribution of weapons: P-0905: T-

085, p. 34), 460.
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Garsila;”>* Mugaddam Idriss was a Military Intelligence Officer and SAF First Sergeant;”** and
Abd-Al-Mun’im®?® and Mansur®?® were SAF Military Intelligence Officers. In comparison, the
Appellant had no such official role, encumbered no such official position and entered into none
of the chains of command and hierarchies within the various components — PDF, SAF, CRF,
NISS, PPF %27 of the Janjaweed (see Ground of Appeal 40 above). As a result, the role
allegedly entrusted to the Appellant in the implementation of the Deleig common plan was not
defined.

377. The Trial Chamber used an alleged statement made by the Appellant in Garsila as the
basis to wrongly establish his position of authority as the commander of Janjaweed during the
Deleig Operation.”?® This finding is based solely on an illogical and contradicting statement
recalled by P-0883 according to whom the Appellant would have imposed his authority to the
SAF in Garsila and say: “No, [ am the commander’ [...] ‘I have no time. I can’t wait for an
authorisation from the commander. And I have just been with the commander already and 1
have instructions from him."* This finding is unfounded, taken out of context, and does not
concern any act of authority of the Appellant over the Janjaweed during the Deleig Operation.
No reasonable trier of fact could have reached that the Appellant had a commanding authority
over the Janjaweed and SAF members based on such statement.

378. Similarly, the number and positions of authority encumbered by the other participants
in the Deleig common plan made that the Appellant, even assuming, without admitting, that he
was a Janjaweed leader, could not bring an essential contribution to the common plan. His lack
of action in the preparation and planning of the plan, as well as in the crimes committed by

others without his input, show that the commission of the crimes would not have been frustrated

923 Judgment, paras. 306 (PDF Coordinator in Garsila), 345 (distribution of salaries to Janjaweed), 396 (PDF

Coordinator in Garsila), 460 (distribution of money to Janjaweed), 462 (distribution of weapons), 588 (deployment
to Deleig), 607 (Deleig Police Station), 611 (killing of Jenif), 623 (Deleig executions), 668, 969 (Deleig
executions), 974 (Deleig common plan), 977 (deployment in Deleig), 979 (Deleig Police Station), 1003 (senior
figure in the Janjaweed and PDF). See also Defence Final Brief, paras. 330 (operations in and Deleig — referring
to P-0643: T-056, pp. 53-54, 88 (Conf), T-058, pp. 22, 35-36 (Conf); P-1021: T-081, p. 72 (Conf)), 332 (PDF
Coordinator in Garsila — referring to P-0883: T-072, pp. 64-65 (Conf), T-073, pp. 38-39 (Conf), 592 (killing of
Jenif — referring to P-0643: T-056, p. 88 (Conf); T-058, p. 22-23, 25 (Conf); P-0931: T-062, p. 51 (Conf); P-0994:
DAR-OTP-0222-0055-R01, paras. 69, 71 (Conf)), 611 (Deleig executions — referring to P-0905: T-086, p. 56
(Conf)).

924 Judgment, paras. 293 (Military Intelligence Officer), 585, 588, 607 (Instructing SAF, Deleig Police Station),
611 (killing of Jenif), 623 (executions in Deleig), 962 (Military Intelligence Officer, SAF First Sergeant), 974
(Deleig common plan), 977 (deployment to Deleig), 979 (Deleig Police Station).

925 Judgment, paras. 588 (military intelligence officer), 594 (search and arrest in Deleig), 607 (Deleig Police
Station), 611 (killing of Jenif), 623 (Deleig executions), 974 (Deleig common plan), 977 (deployment in Deleig),
978 (search and arrests in Deleig), 979 (Deleig Police Station).

926 Judgment, paras. 588 (military intelligence officer), 594 (search and arrest in Deleig), 974 (Deleig common

plan), 977 (deployment in Deleig), 978 (search and arrests in Deleig).

%27 Judgment, para. 342.
928

Judgment, para 589, footnote 1912.
929 Judgment, para. 586; P-0883: T-071, pp. 56, 65, 67; T-072, pp. 6-7.
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because he was not in control of the perpetrators. These were and would have been committed
by the other members in the Deleig common plan, who were in command within the GoS forces
and within the Deleig common plan without any control exercised by the Appellant.

379. Lt. Hamdi, was primarily in charge of the Deleig Operation. The Trial Chamber has
affirmed Hamdi’s leadership role in the search and arrest operation in Deleig,”*° and in the
approval of arrests, including arrests of Umdahs, in Garsila.”*! PDF Garsila Coordinator
Hassaballah is found to have been: involved in the deployment of Janjaweed in Deleig,’*

f’934

present at the Deleig Police Station,”*? present and involved in killing of Jenif,”** and present

and involved in the Deleig executions.’*® Military Intelligence Officer Muqaddam Idriss is

6

found to have been amongst the forces deployed to Deleig,”*® present at the Deleig Police

37 8

Station,”” present during Jenif’s killing,’*® and present and involved in the Deleig
executions.”®” Military Intelligence Officers Abd-Al-Mun’im and Mansur were amongst the
forces deployed to Deleig,”*® assisted Lt. Hamdi in the search and arrest operation in Deleig,**!
were present during the detention and mistreatment of the detainees®*?, while Mun’in was also

43 and during Jenif’s killing.***

present at the Fere execution site,
380. The evidence thus demonstrates that all these crimes in the implementation of the Deleig
common plan would have been committed, even if the Appellant was not there, as submitted
by the Defence. This is relevant as it shows that the accused had no control over the crimes
committed by others and the resulting power to frustrate their commission.”* There is no
evidence that any of these crimes would have been frustrated or committed in a different manner
in the absence of a contribution of the Appellant. The same applies to the preparation of the

recruitment, organisation, equipment and financing of the Janjaweed militia, in which the

930 Judgment, paras. 594, 978 : “[...]the arrest of the victims. During the Deleig Operation, the search and arrest

of predominantly Fur men and boys was carried out in Lt Hamdi’s presence and pursuant to his instructions [..]”.

%1 Judgment, para. 580.

932 Judgment, para. 977.

933 Judgment, paras. 607, 979.

934 Judgment, para. 611. See also Defence Final Brief, para. 592 (referring to P-0643: T-056, p. 88 (Conf); T-058,
p. 35 (Conf); P-0931: T-062, p. 51 (Conf); P-0994: DAR-OTP-0222-0055-R01, paras. 69, 71 (Conf)).

935 Judgment, paras. 623 (Deleig executions). See also Defence Final Brief, para. 611 (referring to P-0905: T-086,
p. 56 (Conf)).

936 Judgment, para. 977.

97 Judgment, paras. 607, 979.

938 Judgment, para. 611.
93 Judgment, para. 623.
%40 Judgment, para. 977.
41 Judgment, para. 978.
%42 Judgment, para. 979.

43 Judgment, paras. 626, 979.
%44 Judgment, para. 611.
9% Lubanga, ICC-01/04-01/06 A5, para. 473.
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evidence points at the key role of Hamdi®*® and Hassaballah,”*’ rather than the Appellant. There
is also no evidence to support either the wrong finding at paragraph 984 of the Judgment that
the alleged role of the Appellant in the logistic, with the recruitment and distribution of weapons
was duly in furtherance of the implementation of the Deleig plan. P-0905 testified that the
weapons were distributed to fight the rebels of Abdel Wahid, not civilians.”*®

381. The findings on the Appellant’s contribution to the methodical preparation, planning
and coordination in furtherance of the Deleig Common Plan were not established beyond

949

reasonable doubt,” considering the several flawed factual findings made as a result of the

wrong analysis of the evidence. The Appellant did not participate in the selective arrests and
detentions of ‘insurgents’ in Garsila®™’; in the joint deployment of the Janjaweed and GoS
Forces from Garsila to Deleig to conduct the search and arrests®!; the surrounding of Deleig
by the Janjaweed and the GoS Forces and the establishment of check-points and controls of
movements”?; the conduct of the search and arrests’>; the detention at the Deleig Police
Station, be it inside or outside, the questioning and release of detainees; the ordering of transfer
and execution of detainees at specific locations.”>* The Trial Chamber’s findings that the
Appellant contributed to these various steps in the implementation of the Deleig common plan
do not only fail to clarify his specific place, authority and role in the implementation of that
plan; they also fail to establish that the Accused acted with a shared common awareness or
intent to contribute to the common plan.”>

382. The Trial Chamber eventually failed to explain how, without the Appellant’s
contribution, the crimes could and would not have been committed or would have been
committed in a significantly different way.””® The evidence shows that the Appellant arrived
only at 1 pm at the Police Station on 5 March, while the implementation of the Deleig common

plan had already reached a significantly advanced stage.”>’ He could not be responsible in any

%46 Judgment, paras. 53 (Lieutenant), 294 (Head of Military Intelligence in Garsila), 306 (supervision of weapons

distribution), 458 (distribution of weapons), 462 (distribution of weapons), 664 (distribution of weapons), 962
(Head of SAF Military Intelligence in Garsila). See also Defence Final Brief, paras. 457 (PDF Commander —
referring to P-0643, T-056, p. 45 (Conf); T-058, pp. 21, 34-35 (Conf)); P-0892: DAR-OTP-0217-0384-R02, para.
45), 458 (distribution of weapons — referring to P-0905: T-085, p. 34).

%47 Judgment, paras. 306 (PDF Coordinator in Garsila), 345 (distribution of salaries to Janjaweed), 396 (PDF
Coordinator in Garsila), 460 (distribution of money to Janjaweed), 462 (distribution of weapons), 1003 (senior
figure in the Janjaweed and PDF). See also Defence Final Brief, para. 332 (PDF Coordinator in Garsila — referring
to P-0883: T-072, pp. 64-65 (Conf), T-073, pp. 38-39 (Conf)).

%48 P-0905: T-088, pp. 7, 9 (Con).

%% Judgment, paras. 986-988.

950 See Ground of Appeal 75.

%1 See Ground of Appeal 74.

92 See Ground of Appeal 74.

933 See above; See Ground of Appeal 74.

9% See Ground of Appeal 74.

95 Judgment, paras. 975, 976, 981.

936 Judgment, paras. 986, 988.

957 Judgment, para. 606.
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event for the mistreatments committed at the Police Station before his arrival. There is no
finding that he interacted with co-perpetrators or controlled the physical perpetrators. There is
no clear finding on how the Accused used the organisation/the system which was already in
place and running up, in which he had no control. It is not shown that, without his contribution,
there is strong probability that the crimes would have been committed in the same way or at all.
Thus, the Trial Chamber failed to explain how, without the Appellant’s contribution, the crimes
could not have been committed or would have been committed in a significantly different
way 95

383. This made that the first and second elements of co-perpetration identified by the Trial
Chamber were not established by the evidence in relation to the Deleig common plan and that

the Judgment erred in law in finding the Appellant responsible under that mode of liability on

Counts 22-31.

Ground 72 — Error of Fact and/or Law: Misappreciation of the evidence of the detention

of children at the Mukjar Police Station

384. The Trial Chamber, when faced with insufficiency in the evidence, made contradictory
findings, inter alia in paragraphs 484, 491, 494 and 506 of the Judgment. The Trial Chamber
first found that “women and children were not arrested”,”> and subsequently that the detainees
were mostly adults.”®® The Trial Chamber then found that “sometimes children were arrested
and detained.””®! These two contradictory findings are the consequence of a failure to adhere
to a holistic approach to the evidence which the Trial Chamber aimed to follow.”®?

385. At paragraph 468 of the Defence’s Final Brief, the Defence pointed to the evidence
clearly establishing that children, including young boys, women, elderly and injured people
were not arrested at the Mukjar checkpoints.”®

386. As a preliminary issue, the Trial Chamber uses in the Judgment vague and imprecise

29964

language, alternating between the terms “boys”, “young men” and “children when

identifying the people arrested and subsequently detained at the Mukjar Police Station. A

958 Judgment, paras. 986, 988.

9% Judgment, para. 494.

%60 Judgment, para. 506.
%! Judgment, para. 491.
962

See e.g Judgment, paras 162, 171, 266, 271, 1003.

963 P-0675: DAR-OTP-0206-0173, para. 85; P-0877: T-053, p. 82 (Conf); P-0903: T-032, p. 24 (Conf); P-0919:
T-060, p.14 (Conf); T-061, pp. 4-5 (Conf); P-0922: DAR-OTP-0222-0312-R01, para. 85; P-0990: T-040, pp. 26-
27 (Conf).

%4 See e.g. Judgment, para. 491 (“children”); paras. 502-506, para. 881; para. 905 (“boys”); para. 484 (“young
men”), paras. 822, 903 (“young boys”).
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significant number of Prosecution witnesses stated that the age of the arrested men ranged from
around 18 to 40 years 01d.”®

387. To uphold the contradictory assertion that children were also arrested and detained, the
Trial Chamber relied on three witnesses, P-0984, P-0905 and P-0129. They are the only
witnesses that claim that children were present in the cells of Mukjar Police Station. Nine other
Prosecution witnesses were detained or present at the Mukjar Police Station and never testified
to the presence of children.”®® P-0905, P-0129 and P-0984’s evidence is crossed referenced to
in sections of the Judgment, where the Trial Chamber finds inter alia that “there is some
evidence that boys as young as 9 or 10 years old were detained at Mukjar Police Station.””®
388. This assertion is entirely misleading and unfounded, particularly because it is based on
contradictory findings and uncorroborated accounts. Reliance on P-0905 to find that children
were seen at the Mukjar Police Station®®® is incoherent. [REDACTED].*® But the Trial
Chamber was unable to draw any conclusion as to the veracity of this specific incident:
[REDACTED].””® Consequently, the same evidence cannot reasonably be relied upon to assert
that children were detained at Mukjar Police Station. P-0129 is the only witness who reports
that the beating of Umdah Yayha was simultaneously followed by the beating of a nine or ten
year old child sitting next to him.””! A number of witnesses gave evidence about the beating of
Umdah Yayha, without mentioning the presence of a child.”’? The details of P-0129’s evidence
regarding his detention in Mukjar were recognised as inconsistent by the Chamber.””* P-0984°s
evidence [REDACTED] cannot lead to the conclusion that children were detained at Mukjar
Police Station, [REDACTED]*’* [REDACTED].””> Consequently, the Trial Chamber should
not have relied on this lone incident to support the claim that children were arrested and much
less to assert that children were detained at Mukjar Police Station.

389. Finally, the Trial Chamber did not evaluate, or at least not sufficiently, countering

evidence. In this regard, the Trial Chamber merely mentions, in a footnote, that P-0919 testified

%5 See Judgment, para. 484 specifically footnote 1512: P-0028 mentions “those aged 10 to 40 years”; P-0129
mentions “mostly young men”; P-0892 mentions “those 25-30 and older”; P-0922 and P-0984 mention “young
men”.

%66 Witnesses P-0129, P-0675, P-0877, P-0903, P-0919, P-0932, and P-0990 (‘Mukjar Detained Witnesses’) were
all detained at the Mukjar Police Station in February-March 2004. Insider witnesses P-0029, P-0913, P-0931, P-
0905 and P-0984 [REDACTEDY] passed through it during the events.

%7 Judgment, paras. 822 and 879 [emphasis added].

%68 Judgment, para. 506.

%69 P-0905: T-088, pp. 69-70 (Conf), referenced in footnote 1600 of the Judgment, para. 506.

970 Annex B, paras. 339, 341-342.

7! Judgment, para. 524.

972 See e.g. P-0919: T-060, pp. 18, 29 (Conf); P-0903: T-032, p. 46 (Conf); P-0877: T-054, p. 13 (Conf); P-0990:
T-040, p. 60 (Conf).

973 Annex B, para. 94.

974 [REDACTED]

975 IREDACTED)]
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that no children were detained at Mukjar Police Station.”’® According to the Trial Chamber, P-
0919’s assertion — considered plausible - does not impact P-0129’s account to the contrary, but
no justification is provided.””” The Trial Chamber also makes no mention of the impact this
evidence would have on the other two witnesses it relies upon (P-0905 and P-0984). By failing
to take these other elements into account, the Chamber effectively misapplied the holistic
approach it imposed on itself for the review of the evidence.”’®

390. Inlight of the above, no reasonable trier of fact could have come to the Trial Chamber’s
conclusion regarding the detention of children at Mukjar Police Station. The Trial Chamber
further initially erred in law by making contradictory and irreconcilable findings regarding the
same issue.

391. Such errors of law and of fact have necessarily impacted the findings on the Appellant’s
guilt and on the identity of the victims and targets of the Mukjar Operation, which wrongfully
include children. Consequently, the Appeals Chamber should find that no children were in fact
detained at Mukjar Police Station, and thus reevaluate the Chamber’s findings on the nature of
the targeted population,”” which have been heavily relied upon by the Chamber, including

subsequently for sentencing purposes.’®

Ground 73 — Error of Fact and Law: Improper assessment of P-0919’s evidence of

mistreatment at Mukjar Police Station

392. In making its findings on torture (Counts 12, 13) and outrages upon personal dignity
(Count 16), the Trial Chamber heavily relied on the evidence of a singular witness, P-0919.%!
To conclude that the first legal element of the crime of torture was fulfilled,”®? the Trial
Chamber found that the mistreatment that occurred at Mukjar Police Station included “beating
the detainees using sticks and whips, burning them, shaving their heads and severing their
ears.”®®® The Trial Chamber further used the alleged shaving of heads and severing of ears of
some detainees to uphold its finding that the severity of the humiliation of the Mukjar detainees

was of such a degree so as to be generally recognised as an outrage upon personal dignity.”®*

976 Judgment, para. 506, footnote 1600.
77 Judgment, para. 506, footnote 1600.

978 See e.g. Judgment, paras. 162, 171, 266, 271, 1003.
979 See specifically Judgment, para. 822.

%80 See e.g. Sentencing Judgment, para. 147.

%81 See in particular: Judgment, paras. 873, 903.

%82 Judgment, para. 875.
983

Judgment, para. 873.
%84 Judgment, para. 903.
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393. The Trial Chamber found that P-0919 was detained at Mukjar Police Station.’®> He is
the sole witness providing evidence of these specific mistreatments allegedly committed against
the detainees of Mukjar Police Station. According to his own account, P-0919
[REDACTED],’®® meaning that he was [REDACTED].”®” Yet, none of these witnesses,
[REDACTED], mention the events described by P-0919. Had these events taken place, these
witnesses would have necessarily witnessed them. The Judgment provides no explanation as to
why these incidents were not otherwise reported.

394.  P-0919’s distinctive evidence includes the following allegations: [REDACTED]*®® that
the detainees had their ears severed with a knife in front of the Appellant;®® that the detainees
had their heads shaved.””°

395. The above allegations of a particularly extreme and specific nature are entirely
uncorroborated. These are not only uncorroborated, but they are positively contradicted by the
absence of mention of the same or equivalent acts in the evidence of the Mukjar Detained
Witnesses. The Trial Chamber has failed to explain or justify how, in light of its self-imposed
holistic approach to the evidence,”! P-0919’s entire account is considered credible against the
rest of the evidence in relation to mistreatments at Mukjar Police Station. Furthermore, the Trial
Chamber failed to effectively engage with each aspect of P-0919’s evidence, as evidenced
below.

396. With regards to the [REDACTED] evidence, the Trial Chamber accepted that P-0919
[REDACTED],**? and rejected the Defence’s argument that this was not reliable evidence due
to the fact that it was not corroborated.”®®> The Trial Chamber further indicated that it did not
attribute any weight to the Defence’s challenge that there was no electricity in the cells, seeing
as P-0919 (the same witness) indicated that he saw a generator between the Mukjar Police
Station and the Mukjar Locality Building.”®* This approach, once more, fails to acknowledge
evidence to the contrary, such as the fact that witnesses testified that there was no light in the
cells.” P-0932, [REDACTED)] specifically testified that there was no electric source in the

cell.??® The Trial Chamber failed to weigh this evidence against P-0919’s account, ultimately

%85 Annex B, para. 389.

%6 [REDACTED]

%7 [REDACTED]

%8 Judgment, para. 527, referencing P-0919: T-060, p. 30 (Conf).

%89 Judgment, para. 530, referencing P-0919: T-060, pp. 20-21 (Conf).
90 Judgment, para. 530 referencing P-0919: T-060, pp. 18, 20-21, 29 (Conf).

91 See e.g. Judgment, paras. 162, 171, 266, 271, 1003.

992 [REDACTED]

3 Annex B, para. 389.

9% Annex B, para. 389.

95 P-0932: T-068, pp. 42-43 (Conf); P-0990: T-040, p. 34 (Conf); P-0932: T-068, p. 37 (Conf).
996 P_0932: T-068, p. 37 (Con).
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leaving the Defence’s argument on this point unanswered.”®’ Further, the Trial Chamber fails
to establish any link between the - unnamed - CRF members allegedly burning the detainees
and the Appellant, who was not present at the time of this incident.””®

397. With regards to the “severed ears” evidence, the Trial Chamber accepted P-0919’s
evidence without engaging in any discussion as to the credibility of this point.””® The Trial
Chamber indeed simply found that three detainees — [REDACTED], the third anonymous — had
their ears severed,!? omitting the fact that no other witnesses relate this incident or identify
these individuals as having been mutilated.

398. With regards to the “shaved heads”, the Trial Chamber only corrected the Defence on
the nature of the act performed (shaving and not scalping), once more without engaging in an
actual analysis of the credibility of P-0919’s evidence on this point.!®! Further, whereas the
shaving of heads can arguably be evidence pertinent to Count 16 (Outrages Upon Personal
Dignity) (even though no demonstration is provided to this end by the Trial Chamber), no
argument is made as to its relevance for the charge of Torture (Count 12, Count 13). The
Defence submits that the mere shaving of heads does not meet the threshold of an act
constitutive of torture, in the absence of severe physical or mental pain or suffering inflicted.
399. It remains entirely unexplained why none of the individuals present [REDACTED]
provided evidence of similar or, even, equivalent conduct. The Trial Chamber’s assertion that
“the conditions of detention were very poor and overcrowded so that witnesses would have

1002 cannot be

varying vantage points viewing events and therefore have differing recollections
used as a blanket justification for lacunas of such importance in the evidence. P-0919’s account
1s not a mere “differing recollection” from the rest of the witnesses present, but rather relates
entirely novel, traumatic and unique incidents, left entirely uncorroborated. No reasonable trier
of fact could have concluded to the veracity of P-0919’s account of these particular incidents.

400. Consequently, the Trial Chamber erred in fact by finding P-0919’s evidence on the three
aforementioned points reliable, and erred in law by failing to sufficiently weigh this evidence

against that provided by other [REDACTED] witnesses, disregarding its own holistic approach

to the evidence.

%7 Defence Final Brief, para. 499.

98 Judgment, paras. 527, 873; P-0919: T-060, pp. 29-30 (Conf). See also Ground of Appeal 70 above.
99 Judgment, paras. 530, 873, 903; Annex B, para. 384.

1000 See Annex B, para. 384, referencing P-0919: T-060, pp. 20-22 (Conf); T-061, p. 22 (Conf).

1001 Annex B, para. 389.

1002 Annex B, para. 389.
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401. This error of fact and subsequent error of law have necessarily impacted the Trial
Chamber’s findings of guilt regarding Counts 12, 13 and 16, which are based almost entirely

on P-0919’s unreliable evidence erroneously assessed.
Ground 74 — Error of Fact and Law: Role of the Appellant in the Deleig Operation'’?

402. At paragraphs 575 to 675, the Trial Judgment makes factual findings on the role of the
Appellant in the commission of crimes in Deleig in early March 2004.1%

403. In its Final Brief, the Defence had pointed out to the role of various protagonists in the
Deleig Operation,'® which fell under the overall authority of the SAF Commander of the
Garsila Brigade, Major Bakhit,'® and was implemented by his subordinate, Military
Intelligence Lieutenant Hamdi and PDF Coordinator Hassaballah.!?’” Like for the other crime
scenes, the Defence submitted that the Appellant had played no role in this operation.

404. Based on a holistic approach to the entire evidence on the Deleig Operation, any
reasonable trier of fact would have found that the Appellant, even assuming, without admitting,
that he was A/li Kushayb and a Janjaweed leader, was not involved in that operation. The Trial
Chamber erred in law and fact, in not applying the principal in dubio pro reo. When doubt
arises from the evidence, it must apply with force. The Trial Chamber disregarded the
exculpatory evidence and thereby failed to apply the beyond reasonable doubt standard. The
errors addressed in the present ground of appeal are common to and also impacted on issues
addressed in Grounds of Appeal 70, 71, 75 and 76.

Arrest operation in Deleig

405.  With respect to the arrests in Deleig, the evidence relied upon in the Trial Judgment
does not give any role to the Appellant in the preparation and conduct of the arrests and
detention in Deleig. Paragraphs 589-601 describe in detail the different stages of the Deleig
Operation and none of them mention the presence of the Appellant.'°”® None of [REDACTED]
(P-0883, P-0905 and P-0935) testified on the presence of the Appellant during the search and
arrests operation in Deleig. On the contrary, the Trial Chamber, based on P-0883’s evidence,
has stressed that [REDACTED]!%% an assertion that was supported by other witnesses such as
P-0994!°1% and P-0907'°!!, who have attested to Lt Hamdi’s presence at the Deleig Police

1003 See also Grounds 70, 75 and 76.
1004 Judgment, paras. 575-675.
1005 Defence Final Brief, para. 575.
1006 p_0883: T-072, p- 58 (Conf); P-0935: T-090, pp. 6-7, 80 (Conf).
1007 Defence Final Brief, paras. 310-311, 573.
:222 Judgment, paras. 58?—601. .
Judgment, para. 594; P-0883: T-074, pp. 4950, 52, T-071, p. 78 (Conf).
1010 p_0994: DAR-OTP-0222-0055-R01, para. 66.
1011 p_0907: T-096, p. 35.
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Station that day. The Deleig planning, organisation and implementation does not include any
role played by the Appellant.'’’? The Trial Chamber’s finding at paragraph 602 is flawed on
the isolated incident of the arrest of Umdah Kindiri,'*'* which has no consistency with the
overall pattern of arrests and relies only on one indirect evidence with no reliable basis of
identification of the Appellant: P-0955 did not know the Appellant; he was allegedly identified
to him as such by [REDACTED] — who did not testify herself — who allegedly knew him from
the market where he was selling animal medicine with a briefcase.!”!* This indirect evidence
stands in contrast to the consistent pattern of arrests in which the Appellant never participated.
The Trial Chamber erred in law and fact when it entered a finding that the Appellant had
arrested Umdah Kindiri on the basis of this sole indirect evidence. The Appellant was not
involved in the arrests operation in Deleig.

Deleig Police Station

406. The Trial Chamber relied extensively on P-0905’s account in this section of the
Judgment, as it considered that he had followed the events from very close proximity.'*!> The
Defence recalls P-0905’s first screening interview with OTP, in which he stated that he believed
that “Ali Kushayb must have been there (in Deleig)”. In Court, P-0905 asserted instead that he
was with Ali Kushayb.'°'® This extensive recovery of his memory many years after the fact was
accepted by the Trial Chamber which considered that the witness was resolute that he was with
Ali Kushayb."®'7 Tt has to be noted that the Trial Chamber refused to find P-0905 credible on
the account of the distribution of weapons. His excuses given to the judges for changing his
story from his previous account were not accepted on that other matter.'%!8 The Defence submits
that the switch in the memory of P-0905 on other aspects of Deleig mistreatments and
executions also raised serious reliability issues. No reasonable trier of fact would have taken P-
0905’s evidence on the acts and conduct of the Accused in the absence of corroboration. '
The Trial Chamber found P-0905 credible and reliable on several accounts despite his attitude
to protect himself and others when he testified that SAF soldiers did not participate in the

1020

killings near Fere, "<° and despite his making of the existence of a crime site in Mukjar that no

1912 See also Ground of Appeal 70.

1013 Annex B, paras. 459-460; Judgment, paras. 602, 908.

1014 p_0955: Statement, DAR-OTP-0220-0620-R02, para. 38; Annex B, para. 460.

1015 Judgment, para. 603; Annex B, para. 343.

1016 p_g905: T-88, p. 81 (Con).

1017 Annex B, para. 343.

1018 Annex B, paras. 333, 343.

1019 Even if in law the corroboration of an accomplice witness is not required, showing extreme caution was
required since he was an accomplice in the events.

1020 Annex B, para. 345.
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other witnesses mentioned.'*?! [REDACTED].'%?? No reasonable trier of fact would have made
any findings beyond reasonable doubt based on P-0905’s uncorroborated evidence. Other
motives to disbelieve P-0905’s evidence are addressed under Ground of Appeal 28 above.
407. At paragraph 607, the Trial Chamber made the finding that “the Accused commanded
the Janjaweed at the Deleig Police Station that day” (5™ of March).'%?3 In another finding in
footnote 1991, the Trial Chamber also finds that “Lt Hamdi’s role does not derogate from the
authority of the Accused’, without any development on how the Trial Chamber could have
reached such a finding and/or its implications, considering the necessity to capture the role of
the co-perpetrators interacting with the Appellant in the common plan.

408. According to the evidence on record, the Appellant did not arrive at the Deleig Police
Station until sometime before 13:00'%** and there is no finding on how he could have been in
command and cooperated with the Janjaweed and others already in action on the detention and
mistreatment of the detainees before that time, and after he left the Police Station. The general
finding at paragraph 607 that the Appellant commanded the Janjaweed at the Police Station is
not sufficiently circumstantiated and is also in clear contradiction with the other finding that
Hamdi was in charge of the Deleig Operation. %%

409. The Trial Chamber failed to discuss the contradictory evidence as to who were the
persons in control of the detainees at the Deleig Police Station, before and during the alleged
presence of the Appellant. P-0584 stated that both the Janjaweed and the police were present
at the Deleig Police Station and that “Sadig Dirwa, who conducted the arrest campaign, was
also [...] at the Police Station. He was the leader of the Janjaweed. He was carrying a rope in
his hand.”'"?® P-0955 pointed at Juma’a Hasan Fadhali as the person in charge of the Deleig
Police Station during the operation.!*?” P-0905 himself stated that the Police Station was under
the command of [REDACTED] , '°% not the Appellant.

410. Therefore, given so many contradictory statements regarding the persons in charge at
the Deleig Police Station and commanding the Janjaweed, it is impossible to ascertain beyond
reasonable doubt based on the evidence and findings in paragraphs 607 and 979 that it was the

Appellant who commanded the Janjaweeed and had control over the detainees.

1021 Annex B, para. 342.

1022 Annex B, para. 333.

1023 Judgment, paras. 607, 979.

1024 Judgment, para. 606.

1025 Judgment, paras. 588, 594, 978, relying in particular on P-0883: T-074 pp. 49-50; P-0905: T-086, pp. 39-40
(Conf); T-088, p. 81 (Conf) ; See Ground of Appeal 70.

1026 p_0584 : T-092, p. 38 (Conf).

1027 p_0955: T-064, pp. 12-13 (Conf): “Q. [10:20:35] Do you confirm that he [Juma’a Hasan Fadhali] was in
charge of the Deleig Police Station? A. [10:21:15] When they killed people and aggressed them, I heard from
people in the village saying that Juma'a was the leader of that operation, neutralising people.”.

1028 P_0905: T-086, p.45 (Conf).
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On the mistreatments of the detainees at the Deleig Police Station

411. The Trial Judgment also made unclear and flawed findings on several accounts
regarding the mistreatments of the detainees at Deleig Police Station.'” P-0905 testified that
when he arrived at the Deleig Police Station, he saw the detainees lying face down surrounded
by the Janjaweed.'**° The Trial Chamber considered that P-0905 clearly observed the actions
and statements of the Appellant at the Deleig Police Station.!%! But there is no finding on who
ordered and controlled the detainees lying down. At paragraph 610 of the Trial Judgment, there
is only one witness, P-0907, in support of the finding that the Appellant walked on detainees
outside the Police Station, while the Trial Chamber did not engage in the discussion with P-
0905’s evidence, who testified that he saw A/i Kushayb walking around and talking to them,!?*?
by opposition to walking on them. The Trial Chamber should have explained in a clear finding
in the Trial Judgment why it decided to consider solely P-0907’s evidence on the mistreatment
of the detainees, even if not corroborated by P-0905 who was allegedly with the Appellant
walking around the detainees.

412. Additional flawed findings can be observed in the Trial Judgment on the mistreatments
of the detainees inside the Police Station, such as at paragraph 636, with no timeline on the
alleged acts and conduct of the Appellant. P-0994 stated that on 5 March 2004, while Umdah
Kindiri was detained in the cell, he heard the Appellant saying to him, ‘/¢/his is your last day
on earth, get ready for the alqiyamah’, i.e. the doomsday or judgment day, which P-0994
understood to mean death.'?** However, neither P-0905, whom the Trial Chamber found was
closely with the Appellant at all times, nor P-0973 corroborated this event.!%**

413.  On the death of Jenif,'"® the Trial Chamber erred in procedure and in fact in not
addressing the exculpatory evidence on record. The Trial Chamber is silent as to why it has
relied on the accounts of P-0905 and P-0994 solely, without having discussed P-0931’s
contradictory evidence that Hassaballah killed Jenif.'® The Trial Chamber established that
Hassaballah was present and accused Jenif of supporting the rebels, whom he called ‘fora

bora’.'®7 P-0931 had testified that Jenif was killed in Deleig probably by Hassaballah and his
men, without mentioning the Appellant.!® P-0643 had testified that Hassaballah had taken

1029 Judgment, paras. 607-609, 945, 979.

1030 P_0905: T-086, p. 45 (Conf).

1031 Annex B, para. 343.

1032 p_0905: T-086, p. 45 (Conf).

1033 Judgment, para 636.

1034 p.0973: Statement, DAR-OTP-0220-0736-R01, para 38.

1035 Judgment, para. 611.

1036 p.0931: T-062, p. 51.

1037 Judgment, paras. 611, 979.

1038 P0931: T-062, p. 51; See also P-0994: DAR-OTP-0222-0055-R01, paras. 69, 71; P-0643: T-056, p. 88
(Conf); T-058, p. 35 (Conf).
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d, 1039 1040

part and guided the PDF, who formed part of the Janjawee in all those operations.
More importantly none of the other relevant direct and indirect witnesses present at the Police
Station that day, including P-0973'%! and P-0607,'%> mentioned the killing of Jenif. The Trial
Chamber acknowledged the inconsistencies in P-0994’s evidence on Jenif’s death,'!*** which
should have diminished, if not cancelled, its corroborative impact on P-0905’s already fragile
evidence. Without addressing the evidence of P-0931 and the absence of corroboration of the
circumstances of Jenif’s death by other witnesses present, no reasonable trier of fact could have
concluded that the inference that the Appellant killed Jenif was established beyond reasonable
doubt.

414. According to the Trial Judgment, sometime after 1 pm on 5 March 2004, the Appellant
struck Sheikh Motor.!** The Trial Chamber based this finding on P-0584 and P-0907’s
evidence, who said that they witnessed the killing. Out of these two witnesses, P-0584 was not
found credible and reliable on the recognition of the perpetrator!® (See also Ground of
Appeal 22 above about P-0584’s credibility). This made P-0907’s evidence the only remaining
basis for the Trial Judgment’s finding that the Appellant killed Sheikh Motor. His evidence
ought to be balanced with the evidence of witnesses P-0905, P-0994, P-0973, P-0607, P-0712
and P-0651, who were also present and did not mention the alleged killing of Sheikh Motor in
plein air and full sight at Deleig Police Station. The isolated evidence of P-0907, had it been
correctly balanced with the overwhelming evidence that no such event took place, would never
have led a reasonable trier of fact to conclude beyond reasonable doubt that the Appellant struck
or killed Sheikh Motor.

415. Furthermore, there are no factual findings or evidence of any discriminatory language
allegedly used by the Appellant in Deleig. These errors have an impact on the conviction the
Appellant on counts, 27, 28 and 31.

Loading of detainees

416. The Trial Chamber erred in fact due to the wrong analysis of the evidence at paragraph
619 of the Trial Judgment, establishing that ‘at least four groups of detainees were transported

from the Police Station over the course of the afternoon of 5 March 2004°. The evidence in

1039 Judgment, para. 342 (See Ground of Appeal 40 above).

1040 p_0643: T-058, pp. 36-37 (Conf).

1041 Annex B, para. 833: “the Chamber considers that P-0973 has a strong basis of knowledge for the key events
about which he gave evidence”, including his detention outside and inside Deleig Police Station, but P-0973 does
not mention the killing of Jenif.

1042 Annex B, para. 781: “the Chamber finds that P-0607 has a solid basis of knowledge for the key events about
which he testified”, including his detention at Deleig Police Station, but P-0607 does not mention the killing of
Jenif.

1043 Annex B, para. 523.

1044 Judgment, paras. 612, 951, 952.

1045 Annex B, para. 131.
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the footnote 2064 provides contradictory information. P-0907 and P-0994 indeed refer to four
batches, but P-0607 refers to three, and P-0725 refers to two. Moreover, P-0607 testified that

1046 whereas the Trial Chamber found

the loading of detainees started before the noon prayers,
that the Appellant arrived at Deleig Police Station and started ‘commanding’ the Janjaweed
around 1 p.m.!%¥ that is after the noon prayers. Based on P-0607’s testimony it would have
been impossible for the Appellant to oversee the loading of detainees onto vehicles and give
orders to the Janjaweed to do so. This casted reasonable doubt as to whether the Appellant
commanded the Janjaweed at the Deleig Police Station that day and oversaw the loading of the
detainees onto vehicles.!%*

417. The Trial Chamber opted in favour of the account of the witnesses with the largest
number of batches without providing any explanation. In footnote 2067, the Trial Chamber
writes as follows: “the Trial Chamber notes P-0905’s evidence that all detainees outside of the
Police Station were loaded onto the vehicles'™, but prefers the evidence of P-0651 and P-0973
over that of P-0905 on this discrete point.”'°>° No justification is provided for that preference,
whereas P-0905 was considered in the Trial Judgment as the key witness due to his alleged
proximity to the Appellant. These errors have a significant impact on the factual findings on
the number of detainees sent to several execution sites and on the authority exercising control.
418. In addition, the Trial Chamber erred in fact in giving too much weight to the statements
of P-0907 and P-0994 on the loading of detainees sent to an execution site in its finding at
paragraph 620 about a ‘passcode-Garsila’ allegedly used by the Appellant.'®! P-0905, whom
the Trial Chamber found clearly observed the actions of the Appellant, does not report the
giving of such order, even less so the resorting to a passcode-Garsila. The Trial Chamber did
not make a clear finding as to whether the Accused intended to use a ‘passcode’ to order the
detainees to be transferred to an execution site. If the actual instructions given were to send
detainees to Garsila and not somewhere else, it could not be understood as an order to send
them to an execution site. Evidence of an order to send detainees to Garsila is no evidence of
an order to send them to execution sites. The fact that the detainees ultimately arrived at
execution sites can find multiple explanations, in the first place that the persons in charge of the

Deleig Operation, that is, Hamdi, ordered their execution.

Summary Executions

1046 p.0607: DAR-OTP-02023-0164-R01, para. 55.
:gj; Judgment, para. 606.
Judgment, paras. 606, 617.
1049 p_0905: T-086, p. 52.
igz(l) Judgment, para. 619, footnote 2067.
Judgment, paras. 617-621.
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419. Asestablished by the Trial Chamber, the Janjaweed and SAF participated in the killings
near Fere on 5 March.!%? Considering the specific assessment of the Trial Chamber on the
credibility of P-0905, who had motives to diminish the responsibility of SAF members, %3
including himself,'%* it would have been crucial to view his evidence with caution and not to
rely solely on his testimony regarding the authority of the Appellant to issue instructions in the
killings near Fere.!%> Yet, the Trial Chamber’s finding at paragraph 624 is exclusively based
on P-0905’s evidence. Due to P-0905’[REDACTED], no reasonable trier of fact would have
found that the Appellant’s role in the executions near Fere was established beyond reasonable
doubt.

420. There is no factual finding on the acts and conduct of the Appellant in Koska.!*% His
involvement in these executions is simply not established in the Judgment.

421. Similarly, with respect to the execution of community leaders and other detainees near
Fere around 7 March,'%7 the Trial Judgment makes no finding of the presence or role played
by the Appellant in that event. The Appellant is mentioned at paragraph 643 in relation to the
release of Sherif Mohammedin, which the Appellant would have allegedly ordered, and his
alleged instruction to bring the detainees towards Nyala.!%*® P-0994 is the only witness of these
instructions. He testified that the Appellant did not go with the detainees and remained where
he was.!® The Trial Judgment further finds that “there is no direct evidence before the
Chamber that the community leaders were killed.”'®° The Trial Judgment nevertheless finds
that “the only reasonable conclusion is that the Janjaweed killed the community leaders on or
around 7 March 2004 .1%! But this conclusion establishes no link between what happened to
the detained community leaders and the alleged instruction to bring them towards Nyala given
by the Appellant: as for the “passcode-Garsila” above, evidence of an instruction to bring them
to Nyala does not equate evidence of an instruction to execute them. The evidence of P-0907
recognizing the Umdahs while being on a bus and seeing them on the road on the same day,
questioned the reliability of his evidence and cannot be considered as aligned with P-0994’s

evidence.

1052 Annex B, para. 345; Judgment, paras. 624-628, 921.
1053 Annex B, para. 345.
1054 Annex B, para. 347.
:2:2 Juggment, para. 2;461.634
o Judgment, para. 64; 646
ou Judgment, paras. -646.
Judgment, para. 643.
1059 p.0994: DAR-OTP-0222-0055-R01, para. 82.
12:(1) Judgment, para. 646.
Judgment, para. 646.
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422. Even assuming that the community leaders were indeed executed on that day, in the
absence of information as to who executed them and why and/or upon whose order they did so,
no reasonable trier of fact can find the Appellant guilty of their execution.

Conclusion - The Appellant played no role in Deleig

423. The Appellant was absent in the whole Deleig Operation. Hamdi was in charge of that
Operation.'%? There are no findings or relevant testimonies regarding any cooperation between
Hamdi and the Appellant on the operations in Deleig. At paragraph 583, the Trial Judgment
finds as follows: “Around early March 2004, prior to the Deleig Operation, a delegation of
high-ranking officers arrived at Garsila SAF base by helicopter. The delegation was sent by
the command in Khartoum to monitor combat operations in Wasi Saleh area. The delegation
remained in Garsila during the Deleig Operation. [...] The Accused often accompanied the
delegation during its stay.”'%%

424. This finding relies on the evidence of P-0883 and P-0935. P-0883, in particular, testified
that the Appellant stayed [REDACTED]in Garsila [REDACTED]: his evidence is that the
Appellant “was accompanying them all the time”,'°%* not “often” as found by the Trial Chamber,
“all the time”. The Trial Chamber found P-0883 “a generally credible and reliable witness”,
who “was able to provide a detailed account of key events, based on his personal observations
and interaction”, “was objective” and had no “motive to lie, interest to serve, or animosity
towards Ali Kushayb”.'°® P-0883 himself stayed in Garsila [REDACTED]and is thus a first-
hand witness of the Appellant’s permanent presence in Garsila during that operation. The Trial
Chamber provides no justification for sliding from the Appellant staying in Garsila
[REDACTEDY] “all the time” to “often” at paragraph 583 of the Trial Judgment.

425. Read in conjunction with weak and contradictory evidence of the Appellant’s role in
Deleig, namely P-095S5 on the arrest of Umdah Kindiri, P-09070on the mistreatment of detainees,
P-0905 and P-0994 on the killing of Jenif, P-0907 on the killing of Sheikh Motor, P-0907 and
P-0994 on the loading of detainees and P-0905 on executions in Fere on 5 March; with the
inconsistencies of the evidence combined with other evidence left aside by the Trial Chamber;
and with the finding that Ldt Hamdi was in charge of the whole Deleig Operation, no reasonable

trier of fact would have concluded that the involvement of the Appellant in the events in Deleig

was proved beyond reasonable doubt. He would have been acquitted of all Counts 22 to 31

1062 Judgment, paras. 588, 594, 978, relying in particular on P-0883: T-074 pp. 49-50; P-0905: T-086, pp. 39-40
(Conf); T-088, p. 81 (Conf).

1063 Judgment, para. 583.

1064 p_0883: T-071, p. 73 : “they stayed for about a week after distributing the weapons. And they were present in
Wadi Saleh with us and they were following the events that happened, whether in Bindisi or in any other area. And
Ali Kushayb was present and was accompanying them all the time.”

1065 Annex B, para. 301.
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with respect to Deleig. The same conclusion also impacts the Trial Chamber’s finding on the

Appellant’s co-perpetration in the Deleig common plan.
Ground 75 — Error of Fact and/or Law: Role of the Appellant in the Arrests in Garsila

426. The Trial Judgment found that the Appellant acted in arrests operations and detention
in Garsila prior the Deleig events.!?® The Trial Chamber concluded that the Appellant provided
intelligence at the Garsila SAF base, which led to many arrests, and that he himself ordered and
conducted arrests in Garsila.!%” The arrested persons were detained with the approval of the
SAF Garsila Base Commander, Major Bakhit, and under the oversight of Lt. Hamdi. !

427. In the Defence Final Brief, the Defence denied any role of the Appellant in these
operations.

428. The Trial Chamber’s findings are based on an erroneous approach to the evidence and
fail to uphold the standard of evidence beyond reasonable doubt set under Article 66(3) of the
Statute.

429.  The Trial Chamber’s findings on arrests in Garsila are based on P-0883’s and P-0935’s
evidence.!?® Footnote 1887 also relies on a paragraph of P-0994’s statement, but this reference
is erroneous because the paragraph relates to events in Deleig on 7 March 2004.!197° Also, P-
0935’s evidence on arrests in Garsila was related to events that took place after the Deleig

Operation,'?’!

which are thus different from those addressed at paragraphs 580-582 of the Trial
Judgment. The Trial Chamber thus simply erred in fact when it relied on P-0994’s and P-0935’s
evidence in support of the findings made in these paragraphs. These errors of fact make P-0883
the only remaining witness of arrests in Garsila. In footnotes 1872, 1873, 1887 and 1889, the
Trial Judgment also relies on P-0883’s documents, including handwritten notes.!®’? As the
handwritten notes from P-0883, these form an integral part of his evidence.!?”?

430. Out of the various persons arrested in Garsila identified in the Trial Judgment, only two
were allegedly arrested by the Appellant: Sheikh Ismail Abdulaziz, a.k.a. Sheikh Dikobi and
Hassan Adam Musa. The sole evidence that the Appellant arrested these two persons relied

upon in the Judgment comes from P-0883’s testimony and notes.!%”*

1066
1067
1068
1069

Judgment, paras. 580-581, 586, 975.

Judgment, paras. 580, 581 (a-d), 586.

Judgment, para. 580.

Judgment, para. 580, footnotes 1872, 1873.

1070 p.0994: DAR-OTP-0222-0055-R01 at 0072, para. 80, referred to in footnote 1887 of the Judgment.

1071 p-0935: T-090, p. 43.

1072 DAR-OTP-0219-5253-R01; DAR-OTP-0219-6935; DAR-OTP-0129-7071-R01.

1073 Annex B, paras. 279-280.

1074 Judgment, para. 581 (d), referring in footnotes 1887 and 1888 to P-0883: T-071, pp. 52-54 (Conf); T-072, p.
51 (Conf); T-074, pp. 12-15, 17 (Conf) and DAR-OTP-0219-5253-R01.
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431. Once again, the Trial Chamber erred in fact in its consideration of P-0883’s note DAR-
OTP-0219-5253-R0O1: the note is made of two columns. In the left column entitled “Detainee
(B)” appear three entries, including one reading “Veterinary nurse Hassan Adam Musa”. In the
right column entitled “Detainee (C)”, the only mentions are “Information from Ali Kushayb’s
forces”, followed by “Civilian police officers”. This short note provides no evidence of what
the Trial Chamber finds, i.e. that the Appellant brought Sheikh Dikobi and Hassan Adam Musa
to the prison of the Garsila SAF base.!”> The Trial Chamber’s reliance on this note is thus
another error of fact.

432. Additionally, P-0883’s written statement admitted under Rule 68(3) of the RPE
indicates that, contrary to what P-0883 told in Court,'%’® it was a man by the name of Al Safi,'%”’
and not the Appellant, who brought Sheikh Dikobi and Adam Musa to the SAF base. In the
Judgment, there is no discussion about this change in P-0883’s evidence on who personally
brought the detainees into custody.

433. During his appearance, P-0883 departed from his written statement and testified that it
was the Appellant who took Sheikh Dikobi and Hassan Adam Musa to the prison of the Garsila
SAF base.!”® He explained that this incident was related to a private conflict that the Appellant
had with Hassan Adam Musa, in which Sheikh Dikobi had interfered.!°” This private issue
seems totally disconnected from the counterinsurgency and/or State policy against the Fur. The
Trial Chamber itself described it as a strictly private matter.'% There is no further reasoning
on how an arrest motivated by a private matter could lead to inferring that the Appellant was
moved by discrimination aganst Fur men perceived as rebels. This is relevant for the mens rea
of the Appellant as this ordinary arrest wrongly attributed to the Appellant was not pursued in
the context of the State policy and in preparation of the Deleig common plan. The common
elements are missing: no nexus with the armed conflict and/or a widespread or systematic attack
against a civilian population. Taken at its highest, the role allegedly played by the Appellant in
the arrest of Sheikh Dikobi and Hassan Adam Musa was unrelated to the charges. The Trial
Chamber erred in fact and law in entering a finding on it.

434. This finding had an impact on the Trial Judgment’s findings in relation to the

Appellant’s position of authority and participation in the Deleig common plan, which was relied

1075 Judgment, para 581 (d), footnote 1887.

1076 p_883: T-071, pp. 52-53.

1077 p-0883: DAR-OTP-0218-0059-R01, para. 80.

1078 p_0883: T-071, pp. 52-53 (Conf).

1079 p_0883: T-071, pp. 53-54 (Conf); T-074, pp. 12-15, 17 (Conf).
1080 Judgment, para. 581(d).
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upon in his conviction for all counts (position of authority) and in relation to Deleig (Counts

22 to 31).

Ground 76 — Error of Fact and/or Law: Error of Fact and/or Law: Error in the assessment

of the evidence that “boys” were targeted in Deleig

435. The Trial Chamber erred in its findings that “boys” were targeted, including being
arrested, detained, mistreated, and killed as a part of the Deleig Operation.!*®! These findings
are flawed and no reasonable trier of fact could have reached them beyond reasonable doubt as
they failed to take into account the relevant evidence evaluated as a whole.!%%2

436. First, the Trial Chamber has relied on contradicting evidence in support of its assertions
regarding the targeting of boys in Deleig. At paragraph 593, the Trial Chamber found that the
Janjaweed “conducted house to house searches for weapons and for Fur men and boys who
were not from Deleig, and who they suspected of being, or supporting, rebels.”1°® This finding
relies solely on the evidence of Witness P-0736.!9%% On the contrary, other witnesses relied
upon in support of the Trial Chamber’s finding all assure that younger males were spared and
that male adults only were the targets of the operation. [REDACTED] stressed that the
Janjaweed did not arrest his father “who was old” or his younger brother “who was about 18 at
the time” and that he could see a large amount of “adult males” being arrested.!’® Other
witnesses acknowledged that the men arrested were relatively young, without specifying their
age.!96 P-0712 testified that those targeted during the Deleig Operation were any males
between the ages of 20 and 60, i.e. adults.'®” Similarly, in paragraph 596, the Trial Chamber
found that during the Deleig Operation “/...] Janjaweed and GoS Forces arrested

predominantly Fur men and boys on the street [...] ”.'°®® Again, none of the evidence included

in the paragraph’s footnotes support the finding that boys were targeted by the arrest

1081 Judgment, paras. 593, 594,596, 597, 598, 600, 604, 618 822, 836, 874, 876, 881, 906, 910, 975, 978, 995.

1082 Article 74(2) Rome Statute; Bemba et al., ICC-01/05-01/13 A A2 A3 A4 A5, para. 8; Judgment, para. 197.
1083 Judgment, para. 593.

1084 Judgment, para. 593, footnote 1927, referring to P-0736: DAR-OTP-0210-0248-R02, paras. 64-65, 70, 72, 74.
The other evidence referred to in footnote 1927 makes no mention of “boys” being targeted. P-0607, P-0584, P-
0973, P-0955, P-0883, P-0712, P-0726 and P-0935 are the witnesses referred to in footnote 1927. None of them
mention arrest and detention of boys in the respective references.

1085 p.0973: DAR-OTP-0220-0736-R01, para. 26, referred to in Judgment, para. 593, footnote 1927.

1086 p.0607: DAR-OTP-0203-0164-R02, at 0176-0177, paras. 43, 46; P-0726: Statement, DAR-OTP-0210-0346-
RO4, at 0364, para. 63; P-0994: DAR-OTP-0222-0055-R01, at 0064, paras. 40, 44; P-0585: T-100, pp. 15-16, 22
(Conf), all referred to in Judgment, para. 593, footnote 1927.

1087 p_0712: DAR-OTP-0209-1884-R04, paras 32-38; HRW Report, DAR-OTP-0003-0099, at 0123-0124; both
referred to in Judgment, para. 593, footnote 1927.

1088 Judgment, para. 596.
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operation.'*® P-0994 noted that the detained persons “were different age groups, mainly young
males. It is difficult to estimate their age.”'*°

437. Second, while several paragraphs refer to witness testimonies which point at targeting,
arrest, detention, beating, and execution of underage males in Deleig, the Trial Chamber
provides too few examples to illustrate that boys, i.e. non-adult males, were purposefully
targeted by the Deleig Operation. From all of the evidence supporting the assertion made in
paragraph 593, only one points at the abuse of an underaged person: P-0736, [REDACTED],
was beaten with a stick during the search of a house by the Janjaweed.'®! P-0718 and P-0736
[REDACTED] referred to by the Trial Chamber in paragraph 596.'%2 If the Janjaweed were
targeting Fur males in combat age, they could have reasonably mistaken [REDACTED].
Therefore, the evidence fails to support the findings that the Janjaweed and/or GoS Forces
particularly and intentionally targeted Fur boys.

438. Paragraph 618 refers to the events at the Deleig Police Station. “Children as young as
13 or 14 years old were among those loaded onto the vehicles.”'"®* This finding relies on P-
0907 in his testimony and a list of victims of Koska executions.!®* However, he is the only
witness able to identify the children, and the only witness who has ever referred to the detention
and execution of children in Deleig. From a plethora of witnesses referred to by the Trial
Chamber in its findings on detention and executions in Deleig, no witness, other than P-0907,
mentions children. But P-0907 also asserted that women and children were not led to the Police
Station and/or that “the children and the elderly were released” when they got to the Police
Station in Deleig.!®> Additionally, paragraph 615 refers to release of detainees by
[REDACTED].19%

439. Third, the Trial Chamber has repeatedly found that children were spared from arrest and
that some students and young males who were detained were “suddenly” released, while others
were released after intervention by local community leaders.!®’ Additionally, the Trial
Chamber found that P-0651 carried his student card with him, knowing that it would protect

him from being arrested.!?® Therefore, these findings reveal student-aged males were generally

189 Sources cited in support of Judgment para. 596, footnote 1937: P-0725: DAR-OTP-0210-122-R02, para. 68;
P-0994: DAR-OTP-0222-0055-R01, para. 44; P-0718: T-049, p. 56 (Conf). See also P-0726: DAR-OTP-0224-
0792, para. 16.

1090 p_0994: DAR-OTP-0222-0055-R01, para. 40.

1091 P_0736: DAR-OTP-0210-0248-R02, para. 66.

1092 p_0718: DAR-OTP-0209-2004-R01; P-0736: DAR-OTP-0210-0248-R01, at 0248.

109 Judgment, para. 618.

109 Judgment, paras. 618, 634; P-0907: DAR-OTP-00000431: List of persons killed in Deleig, T-095, pp.8-9
(Conf).

1095 P_0907: T-096, pp.15-16 (Conf); T-094, pp. 31, 33 (Conf).

109 Judgment, para. 615; P-0994: DAR-OTP-0222-0055-R01, at 0066, para. 53.

1097 Judgment, paras. 600, 613, 614.

109 Judgment, paras. 600, 613, 614.
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not targeted by the Deleig Operation and that those mistakenly arrested were released. Some,
including P-0651, were aware of that fact and carried on with their lives during the operation.
440. Fourth, the Trial Chamber appears to have based some of its findings on a
misinterpretation of testimonies regarding the age of the “children” and “boys” arrested. At
paragraph 614, the Trial Chamber finds that “P-0907 [...] heard that Umdah Adam Ismail also
negotiated with the Janjaweed for the release of some children”, which it finds to be consistent
with the account of P-0712, according to whom [REDACTED] was identified by Umdah Adam
and consequently released by the Janjaweed.'®® At the time of the events, P-0712 was
[REDACTED]. Although the age of his [REDACTED] has not been ascertained, it is fair to
assume that he would be about the same age as P-0712, therefore not a child, but a young
male.!'% Still, he was released. Such wrongful interpretation might stem from cultural or
linguistic differences, as P-0607, [REDACTED] during the Deleig Operation, referred to
himself and another person who was older than him as “boys”.!'°! Yet, the fact remains that
both P-0712 and P-0607 were adults at the time and referring to them as children was an error
of fact.

441. Overall, the Trial Chamber has failed to holistically evaluate the totality of the evidence
pointing at the presence of ‘boys’ and ‘children’ or lack thereof at the Deleig Police Station and
their overall targeting during the Deleig Operation. The Trial Chamber did not evaluate the
evidence in a connected manner, as it has rather evaluated items of evidence without regard to
other related evidence.!'%? This led to a wrongful factual conclusion that boys in Deleig were
targeted, searched, arrested, detained, mistreated and executed by the Janjaweed and the GoS
Forces. These errors impacted on the findings of the Judgment in relation to Deleig events and

on the gravity of the crimes for the purpose of sentencing.

@ Persecution

Grounds 77 and 78 — Error of Fact and/or Law and/or Procedure: Application of the

theory of “intersectionality” in the assessment of the charges of persecution

442. The Trial Chamber concluded that the Janjaweed and GoS Forces committed the crime
of persecution under Count 11 in Kodoom and Bindisi, and under Counts 21 and 31 in Mukjar

and Deleig respectively.!!® Following on from those findings, the Trial Chamber found the

109 Judgment, para. 614.

1100 p.712: DAR-OTP-0209-1884-R04, para 40.

1101 p.0607: DAR-OTP-0203-0164-R02, para. 45.

102 Opgwen, ICC-02/04-01/15 A, para. 78; Ntaganda, ICC-01/04-02/06 A A2, para. 38; Gbagbo and Blé Goudé,
ICC-02/11-01/15-1400 A, para. 67.

1103 Judgment, paras. 936-939.
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1104

Appellant guilty of persecution in Counts 21 and 31 as a direct perpetrator, " and as a co-

1105 and for ordering under Article 25(3)(b) in Count 11.!'% Concerning each of

perpetrator,
Counts 11, 21 and 31, persecution as a crime against humanity was founded on discrimination
based on the intersection of political, or imputed political, and ethnic grounds.!'”” Counts 21
and 31 included the additional intersecting discriminating factor of gender. Paragraph 785 of
the Judgment requires that the persons must have been “fargeted on specified discriminatory
grounds”.''%® With respect to “political” grounds for discrimination, paragraph 787 clarifies
that these “include targeting by reason of political affiliations, whether actual or only perceived
by the perpetrator”.''% In the charges, the political aspect of discrimination under Persecution
is defined as follows: “perceived as belonging to, or being associated with, or supporting the
rebel armed groups”.'''° The same definition of the political ground of discrimination is relied
upon in the final findings of the Trial Chamber on persecution in Kodoom and Bindisi.!'!! The
Trial Chamber identified the three discriminatory grounds based on ‘political’, ‘gender’ and
‘ethnic’ grounds at paragraph 787 of the Judgment, but then varied these in its legal findings
by adding a fourth factor for discrimination based on age, namely “of fighting age”.''?

443, At paragraphs 440, 542-544, 646-653 and 673-674 of its Final Brief, the Defence
submitted that the perpetrators had not targeted individuals because of their group identity, but
rather because they were perceived to be rebels or supportive of the rebellion and thus fell into
the category of adversaries of the GoS forces in their armed counter-insurgency.!''* The
Defence relied, in particular, on evidence of the ethnic composition of the relevant localities,'!!*
the fact that the persons arrested in Mukjar and Deleig were those perceived as having fled the

rebel stronghold in Sindu, which had been attacked some days earlier,!!!> the fact that, apart

from the 100-200 persons arrested and detained in Mukjar, the overwhelming majority of Fur

1104
1105
1106
1107
1108
1109

Judgment, para. 957.

Judgment, para. 997.

Judgment, para. 1012.

Judgment, paras. 928-929, 936-937.

Judgment, para. 785.

Judgment, para. 787.

110 judgment, paras. 16 (Count 11), 17 (Count 21), 18 (Count 31).

1 Judgment, para. 936, under (i).

1112 Judgment, para. 936, under (ii).

113 Defence Final Brief, paras. 440 (Kodoom and Bindisi), 542-544 (Mukjar), 646-653 (Deleig), 673-674
(Mukjar and Deleig).

114 Defence Final Brief, paras. 543, 652 referring to OTP Trial Brief, paras. 147, 179, 336, 405; DAR-OTP-
0145-0237 at 0317; DAR-OTP-0162-0042 at 0074; DAR-OTP-0145-0237 at 0273.

15 Defence Final Brief, para. 543, referring to P-0547: T-052, pp. 75-76 (Conf); P-0769: T-098, p. 61 (Conf).
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males in Mukjar'!'® and Deleig!'!” were not targeted, and the numerous releases of
detainees. !
444.  Neither the Statute nor the Elements of Crimes provide a specific definition of

“political” ground in relation to the definition of the crime of persecution. Absent a specific
definition, Article 21(2) of the Statute requires reference to applicable treaties and the principles
and rules of international law, including the established principles of the international law of
armed conflicts. In Ongwen, the Trial Chamber found that targeting on political grounds
included “fargeting by reason of political affiliations, whether actual or perceived by the
perpetrator” 111°
445. Regulation 55(2) of the RoC also requires giving to the Parties, in particular the
Defence, notice and the opportunity to make oral or written observations when it appears to the
Chamber that the legal characterisation of the facts may be subject to change.

446. Firstly, the Trial Chamber committed an error of procedure and law by failing to give
notice under Regulation 55(2) of the RoC to the Parties of its intention to vary the legal
characterisation of the crime of persecution under Counts 21 and 31 by modifying the
intersectional factors for discrimination to include a fourth factor of age. The possibility of the
addition of this fourth discriminatory factor had never been raised by the Chamber at trial. No
notice was given to the Parties. The Defence had no opportunity to address that specific point
in its oral or written observations before the Trial Chamber. The absence of notice was
prejudicial as it deprived the Defence of the possibility of making specific submissions on this
fourth ground. Had the Defence been given a chance to make observations, it would have
challenged the addition of this fourth ground as an illegitimate and prejudicial means of
narrowing down Counts 21 and 31 at the very latest stage of the proceedings to make it fit with
the evidence, pointed out and relied upon by the Defence, that males not of fighting age were,
for the most part, either not arrested, or released after arrest, or otherwise left unharmed,
demonstrating that they were not targeted (See Grounds of Appeal 72 and 76 above). The late
addition of the “men of fighting age” specification at paragraph 936(ii) of the Judgment with

1116 Defence Final Brief, para. 543, referring to P-0008: DAR-OTP-0088-0085-R02; P-0012: DAR-OTP-0119-
0503-R01; P-0028: DAR-OTP-0094-0423-R01; P-0041: DAR-OTP-0206-0033-R02, paras. 30-31, 38; P-0720:
DAR-OTP-0210-0291-R02; P-0905: T-085, pp. 9-11, 65 (Conf); P-0913: DAR-OTP-0215-6802-R02, at 6804;
DAR-OTP-0218-0021-R04, paras. 15-17, 131; P-0984: T-066, pp. 36-37 (Conf).

17 Defence Final Brief, paras. 648-652, referring to P-0585: T-101, pp. 39-40, 48-51; P-0617: DAR-OTP-
0202-1496, para. 92; P-0725: DAR-OTP-0210-0122, para. 72; P-0726: DAR-OTP-0210-0346-R04, para. 67; P-
0883: T-074, pp. 49-50 (Conf).

18 Defence Final Brief, paras. 543, 646, referring to P-0129: DAR-OTP-0128-0128-R04, para. 71 ; P-0712:
DAR-OTP-0209-1892, paras. 41, 43; P-0718: T-049, pp. 15-16, 20-24 (Conf); DAR-OTP-0209-2004-R02, para.
70; P-0736: DAR-OTP-0210-0248, para. 72; P-0877: T-053, p. 83 (Conf); T-054, pp. 5-6, 22-23; P-0877: T-
053, p. 83 (Conf); T-054, pp. 5-6, 22-23; P-0932: DAR-OTP-0222-0602-R02, paras. 111-113; P-0973: DAR-
OTP-0220-0736-R01, para. 49; P-0994: DAR-OTP-0222-0055-R01, paras. 57, 79-81; T-084, p.57 (Conf).

9 Ongwen, 1CC-02/04-01/15-1762-Red, para. 2737 and footnote 7194.
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respect to Mukjar and Deleig amounted to a violation of regulation 55(2) of the RoC, and thus
an error of procedure and law. This fatally undermines the Trial Chamber’s findings of guilt
under Counts 21 and 31.

447. The second error of law in the Judgment with respect to persecution is the direct result
of the definition of the discriminatory basis of political, or imputed political, grounds as
confirmed by Pre-Trial Chamber II, namely: “perceived as belonging to, or being associated
with, or supporting the rebel armed groups”.''** Pre-Trial Chamber II had erred in finding that
this ground, so defined, could constitute a discriminating factor under Article 7(1)(h) of the
Statute in the particular circumstances of this case. For the reasons provided below, this
conclusion was legally flawed and the Trial Chamber did not redress that error in the Judgment.
448. The Trial Chamber found that it was the GoS’ understanding that “the non-Arab
tribes” were *“ ‘leading the Rebellion’ in Darfur.”''*! Non-Arab tribes, including the Fur, “were
targeted on the basis that they were perceived to be associated with the rebels, and thus as the
enemy.”'1?? The extent to which this position was objectively reasonable may be of relevance
to other crimes charged, for example, in Count 1 (attacking the civilian population), but the
reasonableness of this belief and perception is irrelevant to the charges of persecution: what
matters is that the perpetrators of persecution in Counts 11, 21 and 31 subjectively believed
the targeted groups were “all rebels” and hence “the enemy”. The evidence demonstrates, and
the Trial Chamber accordingly found, that the perpetrators did believe this: “(iii) during the
Kodoom and Bindisi Operation, the Janjaweed referred to the Fur inhabitants as tora bora (i.e.
a rebel) [...] (iv) during the Mukjar Operation, the Accused and the Janjaweed referred to the
detainees as tora bora [...] and rebels; and (v) during the Deleig Operation, the Janjaweed and
GoS Forces accused the Fur of being tora bora (i.e. rebels).”''?* This subjective belief excluded
any possible discriminatory intent for the purposes of an analysis of the mens rea for the crimes
of persecution: they were not “discriminating” against rebels or perceived rebels to persecute

them, they were fighting the identified enemy.

1120 Judgment, paras. 16 (Count 11), 17 (Count 21), 18 (Count 31). See Confirmation Decision, p. 57, paras. 51-

52 (Count 11); p. 60, paras. 80-81 (Count 21); p. 65, paras. 116-117 (Count 31). The Defence applied for leave
to appeal the Confirmation Decision ICC-02/05-01/20-465. This application was denied (ICC-02/05-01/20-517.
This aspect thus could not be redressed by the Appeals Chamber. It is listed as unresolved issue (viii) in Annex |
to the Defence Final Brief and identified at para. 6 of the Defence Final Brief and para. 65 of the Judgment, as
left for final determination by the Appeal Chamber as part of the present appeal.

1121 judgment, paras. 286, 935.

1122 Judgment, paras. 287-289.

1123 Judgment, para. 935.
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449.  As agreed between the Parties,!'?* the Trial Chamber found that all facts underlying
the charges took place in the context of an ongoing non-international armed conflict between
the GoS and Janjaweed, and the SLM/A and JEM. From this, the Trial Chamber concludes that
“International humanitarian law therefore applied to the conduct of all members of the
Janjaweed participating in the hostilities, including the Accused”.!'* The state of belligerence
between the GoS Forces and the rebellion meant that those who engaged in direct participation
in the hostilities lost their protection under International Humanitarian Law. The loss of that
protection encompassed their loss of the protection of certain fundamental human rights, chief
among which is the right to life. Combatants are not protected from death during warfare and
can lawfully be killed. What remains forbidden is the resort to war crimes in the conduct of
hostilities and the violations of combatants’ rights once they lose that status. On the other hand,
those who do not take an active part in the hostilities remain protected.

450. In that context, the violation of fundamental human rights of persons “perceived as

belonging to, or being associated with, or supporting the rebel armed groups™''?°

cannot equate
to persecution as a crime against humanity under Article 7 of the Statute: the discriminatory
element of Article 7 mens rea is missing when the belligerents’ belief and intent is to fight the
enemy. As long as they do not commit other crimes, in particular war crimes, under the Statute,
acts of war against the enemy remain acts authorized under International Humanitarian Law.
Persecution charges are construed as a top-up and additional criminalisation of underlying
crimes also listed under the other Counts: Count 11 applies and comes in addition to criminal
acts charged in Counts 1 to 10;''?7 the same for Counts 21 and 31 vis-a-vis respectively Counts
12 to 20 in Mukjar and Counts 22 to 30 in Deleig.'!*® There can be no discrimination for the

purposes of the crime of persecution, be it on a political or any other ground, in fighting the

enemy combatant because the enemy combatant does not fall in the legal category of protected

1124 1CC-02/05-01/20-291-AnxA: Agreed Fact #1: “From at least April 2003 until at least April 2004, a
protracted armed conflict not of an international character was ongoing in Sudan, including Darfur.”; Agreed
Fact #2: “From at least April 2003 until at least April 2004, the parties to the armed conflict were the
Government of Sudan (“GoS”) forces (“GoS Forces”) on one side and rebel armed groups on the other side.”;
Agreed Fact #3: “The rebel armed groups included the Sudanese Liberation Movement/Army (“SLM/A”) and the
Justice and Equality Movement (“JEM”).”; Agreed Fact #4: “From at least April 2003 until at least April 2004,
the two main rebel groups opposing the GoS Forces in Darfur, Sudan were the SLM/A and the JEM.”; Agreed
Fact #11: “From at least April 2003 until at least April 2004, the SLM/A and JEM carried out military
operations against the GoS Forces in Darfur, Sudan.”

1125 Judgment, para. 810.

1126 Judgment, paras. 16 (Count 11), 17 (Count 21), 18 (Count 31). See Confirmation Decision, p. 57, paras. 51-
52 (Count 11); p. 60, paras. 80-81 (Count 21); p. 65, paras. 116-117 (Count 31). The Defence applied for leave
to appeal the Confirmation Decision ICC-02/05-01/20-465. This application was denied (ICC-02/05-01/20-517.
This aspect thus could not be redressed by the Appeals Chamber. It is listed as unresolved issue (viii) in Annex |
to the Defence Final Brief and identified at para. 6 of the Defence Final Brief and para. 65 of the Judgment, as
left for final determination by the Appeal Chamber as part of the present appeal.

1127 Judgment, para. 928.

1128 Judgment, para. 929.
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persons. In Mukjar and Deleig, the GoS established checkpoints at the entrance of the cities!!?’

and conducted searches'!*° to arrest adult males who were not from the localities and may have
fled from the Sindu area, after the local rebel stronghold located there was destroyed.!!3! For
the most part, Fur men were not targeted when they were residents of Mukjar and Deleig, or
when they enrolled in the GoS forces, in particular the PPF.!!3? The Trial Chamber found on
multiple occasions that the persons arrested were those suspected of being rebels fleeing from
Sindu.!'!** Mistreating and executing these individuals without proper judicial determination as
to whether they had fought on the side of the rebellion was certainly a crime falling under other
charges related to Mukjar and Deleig, such as Counts 12 to 20 and 22 to 30. But adding the
top-up Counts 21 and 31 of persecution to other charges of war crimes and crimes against
humanity committed against persons “perceived as belonging to, or being associated with, |...]
the rebel armed groups” amounted to an error of law. This top-up qualification could not apply
to this category of persons, who, according to the perpetrators’ subjective belief, were enemies
and therefore legitimate targets as a result of the ongoing non-international armed conflict, and
thus could not be discriminated against on a ground of being “perceived as belonging to, or
being associated with, [...] the rebel armed groups”.

451. The reasonability, or lack thereof, of the perception that the targeted persons, including
the population of Kodoom and Bindisi and the adult men from other localities arriving in
Mukjar and Deleig, were all enemies may, once again, be of relevance to other crimes charged,
for example, in Count 1 (attacking the civilian population), but not to the charges of
persecution. Whether reasonable or not, the intent of the perpetrators was not to discriminate
against the Fur population, or against Fur male adults, as such; the intention was to combat
those associated with the rebellion. Being associated with the rebels is not a political affiliation.
It is a ground for losing one’s protection in time of armed conflict.

452. The attacks on Kodoom and Bindisi involved the following crimes: murders of

civilians, pillaging, destruction of civilian properties, outrages, rapes and forcible transfers

1129
1130
1131
1132

Judgment, paras. 483-493.

Judgment, paras. 494-496.

Judgment, paras. 465-479, 483.

Judgment, para. 339, footnote 792 (“the Fur men that graduated during that ceremony had been forcibly
recruited into the PPF™), 464 (“graduation ceremony of Fur PPF officers™); 486 (“PDF and PPF members of
Fur ethnicity”).

1133 See e.g. Judgment, paras. 478 (“the second-in-command [of the SLM/A in Sindu] revealed that ‘some of our
people went to Mukjar and they must be in prison now at Police Station™); 484 (“Young men in particular were
searched for weapons or physical signs that they had carried weapons™); 492 (“At the checkpoints, the internally
displaced persons from surrounding villages were often accused of being rebels. They were called “tora bora”,
“nujus” and criminals by the persons manning the checkpoints. [...] One witness expressed the sentiment that
everyone from the Fur tribe was perceived as being affiliated to or supporting the rebels”; 498 (“Following the
Sindu Operation, many people fled to the locality”); 517 (“The Accused was heard telling Minister Harun
‘[t)hese people are rebels. We arrested them with their Umdahs’”); 518 (“Minister Harun and other government
officials called them ‘tora bora’ and accused them of being rebels.”
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committed in the conduct of this attack; extrajudicial arrests, detention, mistreatments and
executions of prisoners in Mukjar and Deleig were also committed. These are covered in
Counts 1 to 10, 12 to 20 and 22 to 30. But the top-up incrimination of persecution on political
ground under Counts 11, 21 and 31 cannot be added to these. The Trial Chamber erred in law
by concluding otherwise.

453. The third error committed by the Trial Chamber is an error of fact in relation to the
gender aspect of discrimination in Mukjar and Deleig under Counts 21 and 31. This was the
aspect initially covered under Ground of Appeal 78. At paragraph 936, the Judgment finds
that Fur men of fighting age were discriminated against based on their perceived gender role,
intersected with their ethnicity and perceived affiliation with rebels. The finding regarding
perceived gender roles was founded on no evidence whatsoever. The Trial Chamber refers to
instructions that the Appellant gave to the Janjaweed during the Sindu Operation in Arawala
and Um Jameina''**, to kill or wipe all men, but no women, and infers from that the Appellant’s
intent to discriminate on the basis of gender.!!3®> The findings at paragraphs 467-468 of the
Judgment about the Appellant’s instructions in Arawala and Um Jameina rely only on the
evidence of P-0905. No corroboration is on the record. The Defence refers to its earlier
submissions on the credibility of P-0905 and the fact that no reasonable trier of fact could have
relied on his uncorroborated evidence as a basis for its findings (See Ground of Appeal 28
above). Even if P-0905’s uncorroborated evidence on this particular aspect could be trusted,
which is challenged, it could not support a finding that the Appellant intended to discriminate
on the basis of gender: indeed, the Trial Chamber found that, even if the Appellant said that
women should not be killed and should be spared, this was understood by the Janjaweed as
meaning that women could be tortured and raped. Women are not less discriminated against
and/or persecuted by being tortured and raped than men by being killed. Further, no expert
sociological evidence was placed before the Chamber to underpin any findings about socially
constructed gender role perception at the material time in Sudan. The only evidence relied upon
by the Trial Chamber to enter a finding of gender-based persecution was unreliable and does
not, in any event, support the Trial Chamber’s conclusion. No reasonable trier of fact would
have found on the evidence that the Janjaweed intended to discriminate against men on the
basis of their gender.

454. The three errors addressed above impact on the Trial Chamber’s findings of guilt for
persecution under Counts 11, 21 and 31. The Prosecution’s theory of persecution based on the

intersection of ethnic and political grounds (in Kodoom and Bindisi) and of ethnic, political and

1134
1135

Judgment, paras. 467-468.
Judgment, paras. 934-937, inter alia referring to paras 467-468.
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gender grounds (in Mukjar and Deleig) was not established beyond reasonable doubt. The Trial
Chamber further breached regulation 55(2) of the RoC by adding a fourth ground of
discrimination based on age for Counts 21 and 31. For all these reasons, the findings of guilt

for Counts 11, 21 and 31 should be reversed.

Ground 79 — Error of Fact and/or Law: Events at the Mukjar Locality Building do not
support a finding of guilt on Count 21

455. To find that members of the Janjaweed and GoS Forces committed the crime against
humanity of persecution, the Trial Chamber relied on, inter alia, the fact that a number of
predominantly Fur persons were arrested and detained by such forces at the Mukjar Locality
Building.!'*® The Trial Chamber erred by relying on such incidents occurring in the Mukjar
Locality Building, as these fall outside of the scope of the charges.

456. Article 74 (2) of the Statute provides that: “The [Article 74] decision shall not exceed
the facts and circumstances described in the charges and any amendments to the charges.” In
essence, this provision limits the jurisdiction of the Trial Chamber to the charges brought by
the Prosecutor.!!®” Similarly, Article 67(1)(a) stipulates inter alia, that the Accused has the
right: “[tlo be informed promptly and in detail of the nature, cause and content of the
charge.”'138

457.  The jurisprudence of this Court further indicates that the charges must be described in
such a way that the Trial Chamber as well as the Parties and Participants are able to determine
with certainty which alleged crimes in a given set of historical events form part of the charges,
and which do not.!"*® A conviction may only be entered with respect to allegations that fall
within the factual scope of the charges, as confirmed or amended.!'*’ The accused cannot be
found guilty on the basis of facts and circumstances not contained in the Decision on the
confirmation of charges.!!'*! Ultimately, a trial judgment can be reversed when a conviction is
entered on the basis of facts and circumstances beyond the scope of the charges.!!*?

458. The events that occurred at the Mukjar Locality Building are entirely absent from the

Decision on the Confirmation of Charges (“DCC”).!'*} Indeed, the construction of the charge

of persecution in the DCC is solely based on alleged crimes committed against Fur males of

1136 Judgment, para. 934.

137 See Bemba, ICC-01/05-01/08-3636-Anx1-Red A (Dissenting Opinion to Appeal Judgment), para. 25.

1138 See also Rule 121(3) of the RPE, and Regulation 52 of the RoC.

139 Ntaganda, ICC-01/04-02/06-2666-Red A2, para. 326; See ICC-01/05-01/08-3636-Anx1-Red A, para. 27.

11490 Ntaganda, 1CC-01/04-02/06-2666-Red A2, paras. 324-325; See also Yekatom & Ngaissona, ICC-01/14-01/18-
542, para. 9.

141 Neydjolo, ICC-01/04-02/12-3-tENG, para. 14.

1142 Bemba, ICC-01/05-01/08-3636-Red A, paras. 1-2.

1143 Confirmation Decision.
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fighting age.!'** Reliance on alleged crimes committed at the Mukjar Locality Building against
women and children falling outside of the targeted group identified as persecuted, is therefore
erroneous, and out of the scope of Count 21.

459. Indeed, whereas Count 21 specifically concerns “Fur males”,''* the Trial Chamber’s
factual finding ambiguously relates to “Fur persons” as the victims of mistreatment at the
Mukjar Locality Building.!'* The Trial Chamber simultaneously found that the individuals

147 of Fur and other

present at the Mukjar Locality Building were women and children
ethnicities.!'® In addition, the Trial Chamber further found that women and children were not
arrested, and used this finding to infer that Fur men were the target of the arrest and detention
campaign during the Mukjar Operation.!!*’ It is thus wholly contradictory for the Trial Chamber
to rely on the alleged mistreatment of women and children, including some of different
ethnicities, to prove the persecution of an entirely other group, namely Fur men of fighting age.

460. Such legal and factual errors have necessarily impacted on the conviction of the

Appellant for Count 21,''°° which relies on facts falling outside the scope of this charge.

CONCLUSION

461. Without the need to read the entire trial record, and the entirety of the evidence in this
case, the topics addressed in all the grounds of appeal developed in this Appeal Brief provide a
clear picture of the key issues of the case and of the numerous fair trial shortcomings that require
the reversal of the Judgment and the full acquittal of the Appellant of all Counts.

462. The UN Security Council referral of the situation in Darfur, Sudan, a non-State Party,
in 2005 raised an issue with respect to the principle of legality Nullum crimen sine lege,
enshrined in Article 22 of the Statute with respect to crimes committed prior to the referral in
2003-2004 (Grounds of Appeal 1 to 5). The fact that Sudan was and remains a non-State Party,
and did not cooperate with the Court, also had as a consequence that the basic requirements for
the conduct of a fair trial were wholly missing. The Trial Chamber failed to take resolute action
to guarantee the fairness of the proceedings and failed to draw the consequences from that
situation (Grounds of Appeal 6 to 13 and 16-17). Other issues further compromised the
fairness of the proceedings and/or the reliability of the Judgment (Grounds of Appeal 14, 19,

21). The compound impact of these factors on the fairness of the proceedings turned the case

1144 See e.g. Confirmation Decision, para. 99, para 116.
1145 Confirmation Decision, para. 133; See also: Judgment para. 17.
:ijj }uggment, paras. 397,55(())11, 934.
s udgment, paras. 497-501.
o Judgment, para. 498.
Judgment, paras. 484, 494, 934.
1150 Confirmation Decision, para. 133; See also Judgment para. 17.
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against the Appellant into an unfair trial. The unfairness of these proceedings is reflected in the
Judgment’s non-holistic approach to the evidence (Grounds of Appeal 22 to 29). This unfair,
non-holistic approach to the evidence culminated in the Trial Chamber’s finding that the
Appellant was the person identified by the nickname A/i Kushayb, which relied exclusively on
consideration of the Prosecution’s evidence, without weighing the Defence’s contrary evidence
in the balance (Grounds of Appeal 30 to 33 and 35 to 39). It is also reflected in the Trial
Chamber’s conclusion that the Appellant was a Janjaweed in the absence of evidence of when,
how and why he could possibly have become a Janjaweed, and in the absence of evidence that
he fell into any of the sub-categories that the Trial Chamber found composed the Janjaweed
(Grounds of Appeal 40 and 44 to 53). It is finally reflected in the Trial Chamber’s summary
dismissal of the Defence’s submissions on mistake of law under Articles 30(3) and 32(2) of the
Statute (Grounds of Appeal 54 to 57).

463. The Defence never challenged the materiality of the crimes committed in Kodoom,
Bindisi, Mukjar and Deleig underlying the charges in this case. The GoS authorities and the
Janjaweed conducted these operations. The crimes described in the evidence on the record were
committed. These findings can stand and form the basis for the long-deserved award of
reparations for victims. The Defence’s challenge is limited to denying any role, participation or
responsibility of the Appellant in these crimes (Grounds of Appeal 64 to 68, 70 and 72 to 79).
464. The ultimate question that is left for the Appeals Chamber’s determination is whether
proceedings conducted with such a level of disregard for the guarantees of a fair trial can
reasonably lead to a finding of guilt against Mr Ali Mohammed Ali Abd-al-Rahman, a modest
pharmacist from Garsila selling medication on the market to earn his family’s livelihood, and
whose name was fed by the GoS to the Prosecution to deflect its attention from the real
perpetrators of the crimes committed in Darfur. The Defence submits that the Appeals Chamber
can only answer that question in the negative. Consequently, all convictions should be quashed

and the Appellant should be found not guilty on all counts.
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Dated this 30 January 2026
At The Hague, The Netherlands,
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