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I. INTRODUCTION

1. The Office of the Prosecutor (“Prosecution”), subject to the observations below,
defers to Trial Chamber V (“Chamber”) in the disposition of the Ngaissona Defence’s
request to introduce the prior testimony of D30-P-4197 under Rule 68(3) of the Rules

of Procedure and Evidence (“Rules”).!

II. CONFIDENTIALITY

2. Pursuant to regulation 23bis(2) of the Regulations of the Court (“RoC”), this
document is filed as “Confidential”, as it responds to a filing of the same designation.

It may be re-classified as “Public” as the Chamber deems appropriate.

III. SUBMISSIONS

3. The Ngaissona Defence proposes to introduce the transcript of the ‘read back” of
D30-P-4197’s statement provided on [REDACTED]? as the witness’s prior recorded

testimony. On this, the Prosecution makes two observations.

4.  First, the Prosecution incorporates by reference its submissions on the process
used to identify the interlocutor here and its impact on the reliability of the tendered
transcript, as set out in its response to the Defence’s request to submit the prior
recorded testimony of P-4914.3 As in that case, the identification process here was

cursory, if not deficient:

! [REDACTED] (“Request”).
2 [REDACTED].
3 [REDACTED].
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[00:00:00. Début de I'enregistrement]

2 Intervieweur 1 :C’est bon.

3 Intervieweur 2 : Merci beaucoup

4 [Sonnerie de téléphone]

5 Personne entendue : Allo ? Allo ?

6 Intervieweur 2 : Oui bonjour [REDACTED]

7 Personne entendue : Oui bonjour c’est moi.

8 Intervieweur 2: Bonjour, comment allez-vous ?

9 Personne entendue : Ca va bien par la grice de Dieu. *

5. The interlocutor’s asserted identity in this manner, without more, is of
questionable adequacy. Further, it is neither material nor dispositive that the
individual subsequently confirmed or attested to certain biographical information,

since their identity was not fully established in the first place.

6.  Second, the proffered transcript principally comprises the words of the
interviewer, whereas it is D30-4197's [REDACTED] own words to the Defence that
would comprise his prior testimony. Although a declaration may be attributed to a
witness upon their acceptance of propositions put to them, where those propositions
purportedly arise from the witness’s pre-existing declaration, it is that which
constitutes their prior testimony — not the witness’s subsequent confirmation of their

own previous assertions.?

7. Assuming arguendo that the witness’s subsequent confirmation simply
comprises a second independent statement, here D30-P-4197’s 31 October 2023
interview would nevertheless at least constitute an ‘associated document” with

respect to the transcript. In this context, the statement was used and discussed

4 [REDACTED].

® Note, this is consistent with the ‘best evidence rule’ which is effectively recognised in the rule 68 exception to
article 69(2). The rule has also been applied in international tribunals: see R. Glover, Murphy on Evidence (15%
edn., Oxford University Press, 2017), Section 2.5.1; see also e.g. Prosecutor v. Blagojevi¢ and Joki¢ , Case No.
IT-02-60-T, Decision on the Admission into Evidence of Intercept Related Materials, 18 December 2003, para.
25 (noting that while “neither party is under an obligation under the Rules to tender perfect evidence ...“[t]he best
evidence rule’ will be applied” which means that “the Trial Chamber will rely on the best evidence available in
the circumstances™ (internal citations omitted); see also Prosecutor v. Marti¢, Case No. 1T-95-11-T, Decision
Adopting Guidelines on the Standards Governing the Admission of Evidence, 19 January 2006, para. 7.
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extensively in the transcript. Thus, as per the Chamber’s prior decisions on this matter,
it is “associated” with the proposed prior recorded testimony,® and as such, should be

disclosed and tendered accordingly.

IV. CONCLUSION

8.  Subject to the foregoing observations, the Prosecution defers to the Chamber’s

discretion in the disposition of the Request.

Etl— -

Karim A. A. Khan KC, Prosecutor

Dated this 12* day of April 2024
At The Hague, The Netherlands

6 See 1ICC-01/14-01/18-907-Red, para. 13 (First Rule 68(3) Decision).
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