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Judge EikM Kourula 
Judge Anika Usacka 

SITÜATIOM m THE REPUBLIC OF KEHYA 

IN THE CASE OF 

THE PROSECUTOR v. 

SILLAÎM SAMOEI RUTO AND JOSHUA ARAF SANG 

Public 

Application of the Federal Democratic Republic of Ethiopia to file (Amtcuis 
Curiae}(Amici Curiae) Briefs on the Pro3ecut£on*s appeal agains t t he "Decision on Mr 

Ruto ' s Reques t for Excusai from Continuous Presence a t Trial'* 
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Document to bc noüücd 'm accordanct^ with regulation 31 of ihc Rcguiaüons of the 
court to: 

The Office of the Prosecutor 
Fatou Bensouda, Prosecutor 
James Stewart. Doptiiy Prosecuior 
Anton Steynberg, Senior Trial Lawyer 

Counsel for William Ktuot 
Korim AA Khan <iC, Dkwid Hooper QC 
EssH Paah Shyainala Alagendra 

Counsel for Jcjshua Sang 
Joscpli Kiehumba Kigen-Kaiwa 
Silas Chc^kera 

Legal Re piesen ta lives of the Vidims 
Wilfred Ndcriiu 

Lep̂ ai Representatives r>f the Applicants 

Unrepresented Vietijns U n rcp n.'sen teci A ppi i ea.n Is 
(Pariieipation / i-̂ ^eparat ion} 

The Office of Public Counsel for 
Victims 
Paolina Massidda 

The Office of Public Counsel for the 
defence 

Slates Representatives Amicus Curiae 

REGISTRY: 

Federal DemcH^ratie Republic of 
FCthiopia 

Registrar ^ 
Herman Von He bel 

Counsel Support Section 

Deputy Registrar 
Didier Daniel Preira 

Victims and Witnesses Unit 

Victims Participation Biid Reparations 
Section 

Detention Section 

Other 
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L hitroduction 

L The Prosecution's appeal against the ^'Decision on Mr Riito's Request for 

Excusai from Continuous Preseni^.e at Trial'' {''AppeafT is currently bcfofc-

the Appeals Chamber. 

2. Pursuant io Rule 103(1) of the Rules of Procedure and ICvidenee ("Rules"), the 

undersigned States, who are also States Panics io the Rome Statute, hereby 

rcqucsi the Appeals Chamber lo gram them leave to file an Aanicus/Amici 

Curiae l^ricfon the Appeal as it wiU. il is respectfully submitu^d. be of 

assistance for the determination oft he relevant issues in the AppealJ-

IL Submissions 

3. Prior to consideration given to the issue in the "Decision on Mr. Rut.o\s 

Request for Excusa! from Continous Presence at Triaf'̂ ^ and accompanying 

dissent,'^' Article b3 of the Staiule. titled 'Trial m the preseiicc of the 

accused", had not been judicially considerc^d l̂ y any Chamber of this Court in 

any detail before. The Appeal, therefore, raises for the first time before the 

Appeals Chaml>er the parameters of this article before this Court, 

Speciilcelly. can such a rigtit be waived by an accused acting in compliance 

with, rather than in defiance of the Courts jurisdictioîi? Alternatively, is a 

Trial Chamber entitled to excuse an accused from liis or her duty of being 

personally present during most of the trial m circumstances where the 

accused is ^iresent through counsel and is fully cooperating with the court. 

1 100-01/09-01/11-831 
»i Rule 103(1) of the l-^ules provides ''At any stage of the proceedings, a Chamber may, 'd 

it considers it desirable for the proper determination a I'the case, invite or grant leave 
to a State, organization or person to submit, in writing or orally, ariv observ^^tion on 
any issue that the Chamber deems appropriate," 

"" ICC ox/09/11-777 
"• {CC"0X/09-01/li 777~Anx2. 
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4. In the unprecedented irireumslanees of this casr^ and in addition to fair trial 

rights issues, the appeal implicitly raises the issue of State cooperation. 

According to iiic Defence, "granting the I'̂ equest would bolster ihe effectiveness 

of tlie Coxai by d<nîiionsiratiîig thai (he C«>ürt s framework can accommodate a 

Ocxible and pragmatic approach to surrendering to its jurisdiction and to 

participating in proceedings by those occupying high office who cooperate with 

the court." 5 This is an extremely important issue and one v>'hicii, it is 

submitted, merits submissions being receivc>d by ihe Coiu't from, representatives 

of parties directly iuterc^sted, tiiat is States. Such submissions will assist the 

Appeals Chamber by providing information from a perspective which is not 

otherwise available to it, 

5. If leave is granted by ihc Af^peals CJiamber, tliê  aîni<n.is/aîniei cuna brie f will 

be directed towards how Article à^ should l>e .approached. The brief will 

address tfie importance of according the article an broad and flexible 

interpretation - one winch encoiu'ages Stale cooperation in the widest possible 

set of circumstances and without jeopardizing ihi: constitutional responsibilities 

of leaders. The brief will also consider the halanc<.* to be struck, between those 

subject to the Court's jurisdiction but who also occupy high office. The brief wnll 

observe that, in certain ci rcu m si a nc(î, the rights of the accused, the rights of 

victims, and the rights of other interested constituencies such as voters in 

democratic States, can all be accomiriodated in an effective and meaningful 

favShion within ihe Court's framework and withoul any negative impact on the 

courts aims,"* 

Relief Re qu es ted 

For the reasons submitted above, the undersigned States n^sped fully request that 

they be granted leave to iile an amicus/anr*ci curiae brief on the Appeal 

'o. hisert correct documcni: no,/para.37 
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Respectfully submitted 

A 

Teclros Adhanom Ghehreyesus (Phd.) 
Minister of Foreign Affairs 

Federal Democratic Republic of Ethiopia 

Dated this 12 Day of September 2013 

At Addis ,Ababa 
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