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The Appeals Chamber of the Intemational Criminal Court, 

In the appeal of Mr Bosco Ntaganda against the decision of Pre-Trial Chamber II 

entitled "Decision on the Defence's Application for Interim Release" of 18 November 

2013 (ICC-01/04-02/06-147), 

After deliberation. 

By majority. Judge Anita Usacka and Judge Christine Van den Wyngaert dissenting. 

Delivers the following 

JUDGMENT 

The "Decision on the Defence's Application for Interim Release" is 

confirmed. The appeal is dismissed. 

REASONS 

I. PROCEDURAL BACKGROUND 

A. Proceedings before the Pre-Trial Chamber 

1. On 22 August 2006, Pre-Trial Chamber I issued the "Decision on the 

Prosecution Application for a Warrant of Arrest"* (hereinafter: "Decision of 22 

August 2006"), together with a warrant of arrest for Mr Ntaganda (hereinafter: "First 

Warrant of Arrest"). The First Warrant of Arrest was unsealed on 28 April 2008. 

2. On 15 March 2012, the Presidency reassigned the situation in the Democratic 

Republic of the Congo (hereinafter: "the DRC"), from which the present case arises, 

to Pre-Trial Chamber II (heremafter: "Pre-Trial Chamber")."^ 

^ ICC-01/04-02/06-1-US-Exp-tEN. A redacted version was filed on 6 March 2007 and the decision was 
made public on 29 September 2010 and registered on 1 October 2010, ICC-01/04-02/06-1-Red. 
^ ICC-01/04-02/06-2-tENG. 
^ "Decision to unseal the warrant of arrest against Bosco Ntaganda", ICC-01/04-02/06-18. 
"̂  "Decision on the constitution of Pre-Trial Chambers and on the assignment of the Democratic 
Republic of the Congo, Darfur, Sudan and Côte d'Ivoire situations", 15 March 2012, ICC-01/04-02/06-
32. 
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3. On 13 July 2012, the Pre-Trial Chamber rendered the "Decision on the 

Prosecutor's Application under Article 58",^ issuing a second warrant of arrest for 

Mr Ntaganda (hereinafter: "Second Warrant of Arrest"). 

4. On 25 March 2013, the Registrar filed the "Report of the Registry on the 

voluntarily [sic] surrender of Bosco Ntaganda and his transfer to the Court"^ 

(hereinafter: "Registrar's Report of 25 March 2013"). 

5. On 20 August 2013, Mr Ntaganda filed the "Defence application for the interim 

release of Mr Bosco Ntaganda"^ (hereinafter: "Application for Interim Release"). 

6. On 6 September 2013, the Prosecutor filed her response to the Application for 
o 

Interim Release (hereinafter: "Prosecutor's Response"). 

7. On 19 September 2013, the Pre-Trial Chamber issued the "Decision on the 

Circumstances Surrounding Bosco Ntaganda's Voluntary Surrender to the Court and 

on the Defence's Request for Leave to Reply", requesting an explanation or 

information from the Registrar as to the circumstances or the reasons surrounding 

Mr Ntaganda's decision to voluntarily surrender to the Court and granting 

Mr Ntaganda's request for leave to reply to the Prosecutor's Response.^ 

8. On 20 September 2013, Mr Ntaganda filed his reply to the Prosecutor's 

Response.*^ 

9. On 3 October 2013, the Registrar filed a report providing further information on 

the surrender of Mr Ntaganda** (hereinafter: "Registrar's Report of 3 October 2013"). 

10. On 18 November 2013, the Pre-Trial Chamber, its functions being exercised by 

the Single Judge, issued the "Decision on the Defence's Application for Interim 

^ ICC-01/04-02/06-36-Conf-Exp; public redacted version: ICC-01/04-02/06-36-Red. 
^ ICC-01/04-02/06-44-Conf-Exp. 
^ ICC-01/04-02/06-87-Conf-Exp-tENG; French public redacted version: ICC-01/04-02/06-87-Red. 
^ "Prosecution's Response to the 'Requête de la Défense aux fins de mise en liberté provisoire de M. 
Bosco Ntaganda' (ICC-01/04-02/06-87-Conf-Exp)", ICC-01/04-02/06-103-Conf; public redacted 
version: ICC-01/04-02/06-103-Red. 
^ ICC-01/04-02/06-l09-Conf. 
^̂  "Defence Reply to the 'Prosecution's Response to the ''Requête de la Défense aux fins de mise en 
liberté provisoire de M. Bosco Ntaganda' (ICC-01/04-02/06-87-Conf-Expy, dated 6 September 2013", 
ICC-01/04-02/06-111-Conf-tENG. 
^̂  "Registry report following the decision of the Single Judge of 19 September 2013 (ICC-01/04-02/06-
109-Conf)", dated 3 October 2013 and registered on 4 October 2013, ICC-01/04-02/06-120-Conf: 
public redacted version: ICC-01/04-02/06-120-Red. 
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Release"*^ (hereinafter: "Impugned Decision") rejecting the Application for Interim 
1 o 

Release. 

B. Proceedings before the Appeals Chamber 

11. On 25 November 2013, Mr Ntaganda filed the "Acte d'appel de la Défense de 

M. Bosco Ntaganda à l'encontre de la 'Decision on the Defence's Application for 

Interim Release' rendue par la Chambre préliminaire II le 18 novembre 2013".*^ 

12. On 26 November 2013, Mr Ntaganda filed the "Document in support of the 

Defence for Mr Ntaganda's appeal against Decision on the Defence's Application for 

Interim Release rendered on 18 November 2013"*^ (hereinafter: "Document in 

Support of the Appeal"). 

13. On 2 December 2013, the Prosecutor filed her response to the Document in 

Support of the Appeal*^ (hereinafter: "Response to the Document in Support of the 

Appeal"). 

IL PRELIMINARY ISSUE 

14. In her Response to the Document in Support of the Appeal, the Prosecutor 

argues that the annex to the Document in Support of the Appeal submitted by 

Mr Ntaganda should be dismissed as it contains argumentative material and 

submissions in violation of regulation 36 (2) (b) of the Regulations of the Court. *̂  

15. Regulation 36 (2) (b) of the Regulations of the Court stipulates that "[a]n 

appendix shall not contain submissions". The annex to the Document in Support of 

the Appeal contains a table which illustrates Mr Ntaganda's arguments under the first 

ground of appeal by linking the specific factual findings of the Pre-Trial Chamber 

with the type of evidence relied upon to support those findings and Mr Ntaganda's 

^MCC-01/04-02/06-147. 
^̂  Impugned Decision, p. 27. 
"̂̂ 100-01/04-02/06-155. 

^̂  ICC-01/04-02/06-158-Conf-Exp-tENG; French public redacted version: ICC-01/04-02/06-158-Red, 
and Annex. 
^̂  "Prosecution's response to the Defence appeal against the 'Decision on the Defence's Application 
for Interim Release'", ICC-01/04-02/06-161-Conf-Exp; public redacted version: ICC-01/04-02/06-161-
Red. 
^̂  Response to the Document in Support of the Appeal, para. 20. 
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objection to that evidence.*^ Thus the annex to the Document in Support of the 

Appeal contains a more detailed and specific presentation of Mr Ntaganda's 

arguments under the first ground of appeal. 

16. The Appeals Chamber notes that the original French version of the Document in 

Support of the Appeal is 17 pages long, while the annex comprises three pages. 

Therefore, Mr Ntaganda's submissions as a whole remain within the page limit of 20 

pages established by regulation 37 (1) of the Regulations of the Court. Furthermore, 

the annex does not contain any additional arguments, but merely a table which 

explains in more detail Mr Ntaganda's arguments under the first ground of appeal. In 

light of these circumstances and on an exceptional basis, the Appeals Chamber 

accepts the submissions contained in the annex to the Document in Support of the 

Appeal. However, Mr Ntaganda is reminded of the necessity and importance of 

complying with the requirements for the format of documents filed with the Court as 

set out in the Regulations of the Court. Furthermore, he is reminded that failure to 

comply with these requirements may result in the document in question being 

dismissed in limine, 

III. MERITS 

A. First ground of appeal 

7. Submissions 

(a) Mr Ntaganda's submissions 

17. Mr Ntaganda's first ground of appeal is that the Pre-Trial Chamber committed: 

a manifest error of law in considering that the less burdensome onus of proof for 
detention justifies reliance in the main on information from anonymous sources 
(anonymous hearsay), purely speculative opinions, or documents with no legal 
probative value, such as articles from newspapers and a blog and reports based 
on anonymous sources [.. .].*^ 

18. Mr Ntaganda submits that the "appearance of necessity of detention must be 

grounded on concrete evidence" and that "blogs, press articles or evidence founded on 

^̂  Annex A to the Document in Support of the Appeal, ICC-01/04-02/06- 158-AnxA. 
^̂  Document in Support of the Appeal, para. 17. See also Document in Support of the Appeal, para. 11. 
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anonymous sources fall short of that standard". He underlines that "the suspect must 

have the opportunity to investigate and test the reliability of the source of Prosecution 

evidence" and cites in support of his argument the recent decision of Pre-Trial 

Chamber I to adjoum the confirmation of charges hearing in the case of the 
9 I 

Prosecutor v. Laurent Gbagbo, Mr Ntaganda argues that this alleged error of law 

invalidates the Pre-Trial Chamber's findings on article 58 (1) (b) of the Statute as 

"each of the factual findings relies principally on documents of no legal probative 

value, opinions of a purely speculative nature or information from anonymous 

sources".^^ 

19. Specifically, Mr Ntaganda highlights that the Pre-Trial Chamber relied on two 

articles from a blog in order to support the finding that he had surrendered following 
9'^ 

the split within M23 and pressure from Rwanda. In Mr Ntaganda's submission, 

these articles represent "nothing more than the blogger's individual opinion and under 

no circumstances [constitute] a source of the slightest reliability", being highly 

"conjectural and unsubstantiated by any concrete evidence".'̂ '̂  

20. Mr Ntaganda further takes issue with the Pre-Trial Chamber's reliance on press 

articles in order to support its finding that his surrender to the Court was due to 

pressure from Rwanda or fear of being killed.^^ Mr Ntaganda stresses that the articles 

in question "propound only pure speculation or often divergent opinions on the 

circumstances of [his] surrender" (footnotes omitted). 

21. Mr Ntaganda asserts that the only witness statement relied upon by the Pre-Trial 

Chamber is that of witness P-0046, referenced for the purposes of supporting its 

°̂ Document in Support of the Appeal, para. 14, referring to Appeals Chamber, Prosecutor v. Laurent 
Gbagbo, "Judgment on the appeal of Mr Laurent Koudou Gbagbo against the decision of Pre-Trial 
Chamber I of 13 July 2012 entitled 'Decision on the "Requête de la Défense demandant la mise en 
liberté provisoire du président Gbagbo"" (hereinafter: "Gbagbo OA Judgment), 26 October 2012, 
ICC-02/11-01/11-278-Red (OA), para. 56; and Dissenting Opinion of Judge Anita Usacka, ICC-02/11-
01/11-278-Red (OA), para. 13. 
^̂  Document in Support of the Appeal, paras 15-16, referring to "Decision adjourning the hearing on 
the confirmation of charges pursuant to article 61(7)(c)(i) of the Rome Statute", 3 June 2013, ICC-
02/11-01/11-432, paras 28-29. 
^̂  Document in Support of the Appeal, para. 11. See also Document in Support of the Appeal, para. 28. 
^̂  Document in Support of the Appeal, para. 21. 
^̂  Document in Support of the Appeal, paras 21-23. 
^̂  Document in Support of the Appeal, para. 24. 
^̂  Document in Support of the Appeal, para. 24. 
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finding that Mr Ntaganda has a "documented history of violence".^^ Mr Ntaganda 

challenges the Pre-Trial Chamber's recourse to anonymous hearsay in this witness 

statement, stressing that witness "P-0046 has no first-hand or direct knowledge of the 

facts alleged" but relies on an "account by two individuals whose identities were not 

revealed".^^ 

22. Finally, Mr Ntaganda highlights the Pre-Trial Chamber's references to two 

Reports of the group of experts on the Democratic Republic of the Congo and submits 

that "almost all sources in the reports are anonymous and therefore unverifiable".^^ 

(b) Prosecutor's submissions 

23. The Prosecutor submits that the Pre-Trial Chamber "correctly applied the 
^0 

standard of proof under [ajrticle 58(1 )(b)" of the Statute. She argues that 

Mr Ntaganda's reference to the decision of Pre-Trial Chamber I in the case of the 

Prosecutor v, Laurent Gbagbo is misplaced as it was made in the "context of the 

confirmation of charges where a higher standard applies, and is therefore not 

conclusive with respect to the question under appeal in this case" (footnotes 

omitted). * The Prosecutor also contends that the evidentiary standard under article 

58 (1) (b) of the Statute "only applies to [...] ultimate conclusions and not to 
'^9 

individual pieces of evidence or to every single factual assessment". Therefore, the 

Prosecutor submits that even if "individual items of evidence taken in isolation did 

not meet the threshold under [a]rticle 58(l)(d) [sic], this would still not demonstrate 

an error in the [Impugned] Decision".^^ 

24. The Prosecutor further submits that the Pre-Trial Chamber "correctly considered 

all the evidence before [it] and determined its probative value by looking at the 

totality of the evidence".^^ She argues that the attribution, "as a general mle, [of] little 

or no evidentiary value to certain types of evidence, such as anonymous hearsay 

evidence, press articles, views expressed in blogs or UN expert reports, violates the 

^̂  Document in Support of the Appeal, para. 25, referring to Impugned Decision, para. 59. 
^̂  Document in Support of the Appeal, para. 25. 
^̂  Document in Support of the Appeal, paras 26-27. 
°̂ Response to the Document in Support of the Appeal, para. 10. 

^̂  Response to the Document in Support of the Appeal, para. 13. 
^̂  Response to the Document in Support of the Appeal, para. 14. 
^̂  Response to the Document in Support of the Appeal, para. 14. 
^̂  Response to the Document in Support of the Appeal, para. 10. 
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principle of free assessment of evidence under [r]ule 63(2)".^^ The Prosecutor 

maintains that: 

[wjhether a piece of evidence meets the criteria for admissibility, as well as the 
weight to be given to certain pieces of evidence cannot be determined in the 
abstract or by reference to certain categories of evidence. It will depend on the 
circumstances that surround each piece of evidence that must be assessed in the 
context of the record as a whole [footnote omitted]. 

With regard to evidence emanating from anonymous sources, the Prosecutor points 

out that the Court's legal documents "allow for the use of such evidence at the pre

trial stage" and argues that there is "no reason [that] it should be excluded for the 

purposes of meeting the lower threshold under [a]rticle 58(l)(b)".^^ 

25. Finally, the Prosecutor contends that the evidence she presented "does not 
T O 

merely consist of anonymous hearsay evidence or purely speculative opinions". 

26. In this regard, the Prosecutor claims that 19 of the 23 findings referred to by 

Mr Ntaganda are supported by one or more United Nations (hereinafter: "UN") expert 

reports and that "there is only one instance where a single non-UN source is used 

without corroboration". The Prosecutor indicates that the main sources relied upon 

for the purposes of the Impugned Decision are three UN expert reports: the 2013 

Midterm report of the Group of Experts on the Democratic Republic of the Congo^^ 

(hereinafter: "2013 Group of Experts Midterm Report"), the Consolidated Report on 

Investigations Conducted by the United Nations Joint Human Rights Office 

(UNJHRO) into Grave Human Rights Abuses Committed in Kiwanja, North Kivu, in 

November 200o and the 2011 Final report of the Group of Experts on the 

Democratic Republic of the Congo^^ (hereinafter: "2011 Group of Experts Final 

Report")."^^ The Prosecutor submits that all three reports were "developed with high 

^̂  Response to the Document in Support of the Appeal, para. 16. 
^̂  Response to the Document in Support of the Appeal, para. 16. 
^̂  Response to the Document in Support of the Appeal, para. 17. 
^̂  Response to the Document in Support of the Appeal, paras 10, 18. 
^̂  Response to the Document in Support of the Appeal, para. 20. 
'^ Midterm report of the Group of Experts on the Democratic Republic of the Congo, 19 July 2013, UN 
Doc. S/2013/433. 
^̂  Joint OHCHR/MONUC Human Rights Office in the DRC, Consolidated Report on Investigation 
Conducted by the United Nations Joint Human Rights Office (UNJHRO) into Grave Human Rights 
Abuses Committed in Kiwanja, North Kivu, in November 2008,1 September 2009. 
^̂  Final report of the Group of Experts on the Democratic Republic of the Congo, 2 December 2011, 
UN Doc. S/2011/738. 
"̂^ Response to the Document in Support of the Appeal, para. 21. 
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evidential standards by intemational experts" and "are highly reliable sources of 

information".^ 

27. With regard to the blog articles referenced in the Impugned Decision, the 

Prosecutor highlights that the author thereof is a '"political analyst and scientist 

focusing on conflict and Africa's Great Lakes region' and the director of the Rift 

Valley Institute's Usalama Project, a 'research project on armed groups in the eastem 

Congo'", has headed the "UN group of Experts on the Congo and has been involved 

with [non-governmental organisations], the MONUC peacekeeping mission and the 

Intemational Crisis Group"."̂ ^ According to the Prosecutor, viewed in this light, the 

blog "takes on the quality of expert academic opinion rather than unjustified 

speculation"."^^ 

28. As regards the press articles referenced in the Impugned Decision, the 

Prosecutor indicates that they are "never cited in isolation" and are "from reliable 

sources such as the BBC or CNN, and they often justify their observations by quoting 

analysts [...]".^^ Conceming the statement of witness P-0046, the Prosecutor submits 

that, even if the Pre-Trial Chamber had erred in using this evidence to support its 

findings, the reference was not necessary to the determination made under article 

58 (1) (b) of the Statute, which was, in the view of the Pre-Trial Chamber, otherwise 
48 

sufficiently supported by UN expert reports. 

2. Standard of Review 

29. In considering appeals in relation to decisions granting or denying interim 

release, the Appeals Chamber has previously held that it "will not review the findings 

of the Pre-Trial Chamber de novo, instead it will intervene in the findings of the Pre-

Trial Chamber only where clear errors of law, fact or procedure are shown to exist 

and vitiate the Impugned Decision".'*^ 

"̂  Response to the Document in Support of the Appeal, para. 22. See also Response to the Document in 
Support of the Appeal, paras 23-24. 
"̂^ Response to the Document in Support of the Appeal, para. 26. 
^ Response to the Document in Support of the Appeal, para. 27. 
'̂ ^ Response to the Document in Support of the Appeal, para. 28. 
"̂  Response to the Document in Support of the Appeal, para. 29. 
"̂^ Prosecutor v. Jean-Pierre Bemba Gombo, "Judgment on the appeal of the Prosecutor against Pre-
Trial Chamber 11's 'Decision on the Interim Release of Jean-Pierre Bemba Gombo and Convening 
Hearings with the Kingdom of Belgium, the Republic of Portugal, the Republic of France, the Federal 
Republic of Germany, the Italian Republic, and the Republic of South Africa'", 2 December 2009, 

No: ICC-01/04-02/06 OA 10/25 

ICC-01/04-02/06-271-Red    05-03-2014  10/25  NM  PT OA



30. Mr Ntaganda contends that the Pre-Trial Chamber "committed a manifest error 

of law in considering that the less burdensome onus of proof for detention justifies 

reliance in the main on anonymous sources (anonymous hearsay), purely speculative 

opinions, or documents with no legal probative value, such as articles from 

newspapers and a blog and reports based on anonymous sources".^^ Mr Ntaganda uses 

this argument to challenge particular findings of the Pre-Trial Chamber.^* Thus, rather 

than alleging that the type of evidence relied upon may never form the basis of a 

finding by a Pre-Trial Chamber in the context of an interim release decision, 

Mr Ntaganda appears to argue under the first ground of appeal that the evidence relied 

on by the Pre-Trial Chamber in relation to specific findings of fact falls short of the 

applicable standard. Accordingly, Mr Ntaganda's arguments are more appropriately 

characterised as alleging an error of fact rather than an error of law and will be treated 

as such. 

31. The Appeals Chamber has explained its approach to factual errors in respect of 

decisions on interim release as follows: 

The Appeals Chamber has held that a Pre-Trial or Trial Chamber commits such 
an error if it misappreciates facts, disregards relevant facts or takes into account 
facts extraneous to the sub judice issues. In this regard, the Appeals Chamber 
has underlined that the appraisal of evidence lies, in the first place, with the 
relevant Chamber. In determining whether the Trial Chamber has 
misappreciated facts in a decision on interim release, the Appeals Chamber will 
"defer or accord a margin of appreciation both to the inferences [the Trial 
Chamber] drew from the available evidence and to the weight it accorded to the 
different factors militating for or against detention". Therefore, the Appeals 
Chamber "will interfere only in the case of a clear error, namely where it cannot 
discem how the Chamber's conclusion could have reasonably been reached 
from the evidence before it".̂ '̂  [Footnotes omitted.] 

ICC-01/05-01/08-631-Red (OA 2), para. 62, cited in Prosecutor v. Callixte Mbarushimana. "Judgment 
on the appeal of Mr Callixte Mbarushimana against the decision of Pre-Trial Chamber I of 19 May 
2011 entitled 'Decision on the "Defence Request for Interim Release'"", 14 July 2011, ICC-01/04-
01/10-283 (OA) (hereinafter: "Mbarushimana OA Judgment), para. 15. 
°̂ Document in Support of the Appeal, para. 17. 

^̂  See Document in Support of the Appeal, paras 19-27; Annex A to the Document in Support of the 
Appeal. 
"̂̂  Prosecutor v. Jean-Pierre Bemba Gombo, "Judgment on the appeal of Mr Jean-Pierre Bemba 
Gombo against the decision of Trial Chamber III of 6 January 2012 entitled 'Decision on the defence's 
28 December 2011 "Requête de Mise en liberté provisoire de M. Jean-Pierre Bemba Gombo"'", 5 
March 2012, ICC-01/05-01/08-2151-Conf (OA 10); public redacted version: ICC-01/05-01/08-2151-
Red (OA 10), para. 16. See also Gbagbo OA Judgment, para. 51. 
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In the Mbarushimana OA Judgment, the Appeals Chamber noted that the appellant's 

mere disagreement with the conclusions that the Pre-Trial Chamber drew from the 

available facts or the weight it accorded to particular factors is not enough to establish 

a clear error.^^ 

32. It is also recalled that "an appellant is obliged not only to set out an alleged 

error, but also to indicate, with sufficient precision, how this error would have 

materially affected the impugned decision".^^ Failure to do so may lead to the Appeals 

Chamber dismissing arguments in limine, without full consideration of their merits. 

3, Determination by the Appeals Chamber 

(a) Introduction 

33. Article 69 (4) of the Statute provides as follows: 

The Court may mle on the relevance or admissibility of any evidence, taking 
into account, inter alia, the probative value of the evidence and any prejudice 
that such evidence may cause to a fair trial or to a fair evaluation of the 
testimony of a witness, in accordance with the Rules of Procedure and 
Evidence. 

34. Rule 63 (1) and (2) of the Rules of Procedure and Evidence provides that: 

1. The mles of evidence set forth in this chapter, together with article 69, shall 
apply in proceedings before all Chambers. 

2. A Chamber shall have the authority, in accordance with the discretion 
described in article 64, paragraph 9, to assess freely all evidence submitted 
in order to determine its relevance or admissibility in accordance with article 
69. 

35. The Appeals Chamber has previously held in the context of an appeal of a 

decision under article 60 (2) of the Statute that: 

What may justify arrest (and, in this context, continued detention) under article 
58 (1) (b) of the Statute is that it must "appear" to be necessary. The question 
revolves around the possibility, not the inevitability, of a future occurrence.^^ 

^̂  Mbarushimana OA Judgment, paras 21,31. 
^̂  Prosecutor v. Jean-Pierre Bemba Gombo, "Judgment on the appeal of Mr Jean-Pierre Bemba 
Gombo against the decision of Trial Chamber III of 24 June 2010 entitled 'Decision on the 
Admissibility and Abuse of Process Challenges', 19 October 2010, ICC-01/05-01/08-962 (OA 3), para. 
102, citing Prosecutor v. Joseph Kony et al., "Judgment on the appeal of the Defence against the 
'Decision on the admissibility of the case under article 19 (1) of the Statute' of 10 March 2009", 16 
September 2009, ICC-02/04-01/05-408 (OA 3), para. 48. 
^̂  Prosecutor v. Germain Katanga and Mathieu Ngudjolo Chui, "Judgment In the Appeal by Mathieu 
Ngudjolo Chui of 27 March 2008 against the Decision of Pre-Trial Chamber I on the Application of the 
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36. In addressing the question of what evidence may be used to establish that the 

continued detention of a person appears necessary, the Appeals Chamber has 

previously dismissed arguments that the Pre-Trial Chamber erred in relying on a 

report of a non-govemmental organisation, finding that "[a]ppraisal of the evidence 

relevant to continued detention lies, in the first place, with the Pre-Trial Chamber".^^ 

In the context of an appeal of a decision under article 60 (3) of the Statute, the 

Appeals Chamber has also found that the Pre-Trial Chamber did not err "in holding 

that it could rely upon the Final Report [of the Group of Experts on Côte d'Ivoire 

pursuant to paragraph 16 of Security Council resolution 2045 (2012)] to provide 

'sufficiently detailed information'".^^ 

(b) Group of experts reports 

37. In the Impugned Decision, the Pre-Trial Chamber relied primarily on the 2013 

Group of Experts Midterm Report and the 2011 Group of Experts Final Report to 

support its findings regarding the circumstances of Mr Ntaganda's voluntary 

surrender, his movements between Rwanda and the DRC, his financial means and his 

continuing influence over his supporters in the DRC. Therefore, the Appeals Chamber 

will first examine whether the Pre-Trial Chamber committed a clear error in relying 

on the 2013 Group of Experts Midterm Report and the 2011 Group of Experts Final 

Report to support its findings. 

38. The Appeals Chamber notes that the group of experts on the DRC was 

established pursuant to Security Council resolution 1533 (2004) "to gather and 

analyse all relevant information on flows of arms and related material, and networks 
C O 

operating in violation of the arms embargo conceming the [DRC]". It was also 

instmcted to assist, "[wjithin its capabilities and without prejudice to the execution of 

the other tasks in its mandate", in the designation of leaders of armed groups as well 

Appellant for Interim Release", 9 June 2008, ICC-01/04-01/07-572 (OA 4) (hereinafter: "Ngudjolo OA 
4 Judgment), para. 21. 
^̂  Ngudjolo O A 4 Judgment, paras 23-25. 
^̂  Prosecutor v. Laurent Gbagbo, "Judgment on the appeal of Mr Laurent Gbagbo against the decision 
of Pre-Trial Chamber I of 11 July 2013 entitled 'Third decision on the review of Laurent Gbagbo's 
detention pursuant to article 60(3) of the Rome Statute'", 29 October 2013, ICC-02/11-01/11-548-Conf 
(OA 4); public redacted version: ICC-02/11-01/11-548-Red, para. 70. 
^̂  2011 Group of Experts Final Report, para. 1 ; 2013 Group of Experts Midterm Report, para. 6; United 
Nations, Security Council, Resolution 1807, 31 March 2008, S/RES/1807 (2008) (hereinafter: 
"Security Council Resolution 1807"), para. 18. 
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as individuals committing serious violations of intemational law in the DRC.^^ In 

execution of its mandate, the group of experts collected detailed information on the 

movements and activities of Mr Ntaganda.^^ 

39. The Appeals Chamber also notes that the methodology employed by the group 

of experts was quite rigorous. The group indicated that it adhered to the evidentiary 

standards recommended in the report of the Informal Working Group of the Security 

Council on General Issues of Sanctions (S/2006/997)^* (hereinafter: "Report of the 

Informal Working Group on General Issues of Sanctions"). In pursuance of these 

standards, the 2013 Group of Experts Midterm Report indicated that the following 

methodology was employed: 

The Group [...] [relied] on authentic documents and, and as much as possible, 
on first-hand, on-site observations by the experts themselves. The Group 
corroborated information by using at least three independent and reliable 
sources. The Group notably used eyewitness testimonies from former and 
current combatants of armed groups and members of local communities where 
incidents occurred. In addition, the Group obtained telephone records, bank 
statements, money transfer records, photographs, videos and other material 
evidence to corroborate its findings.^^ 

40. It is also of relevance to note that, with respect to the general character and 

reliability of the reports of the group of experts, the Report of the Informal Working 

Group on General Issues of Sanctions stresses that "[a]ny perception of less than 

rigorous standards in the conduct of any aspect of their work can call into question the 

^̂  Security Council Resolution 1807, paras 13, 18. Paragraph 18 (g) expressed the mandate of the 
Group of Experts in the following terms: "Within its capabilities and without prejudice to the execution 
of the other tasks in its mandate, to assist the Committee in the designation of the individuals referred 
to in subparagraphs (b) to (e) of paragraph 13 above". The individuals referred to in subparagraphs (b) 
to (e) of paragraph 13 were "[pjolitical and military leaders of foreign armed groups operating in the 
Democratic Republic of the Congo who impede the disarmament and the voluntary repatriation or 
resettlement of combatants belonging to those groups; (c) [pjolitical and military leaders of Congolese 
militias receiving support from outside the Democratic Republic of the Congo, who impede the 
participation of their combatants in disarmament, demobilization and reintegration processes; (d) 
[p]olitical and military leaders operating in the Democratic Republic of the Congo and recruiting or 
using children in armed conflicts in violation of applicable international law; (e) [i]ndividuals 
operating in the Democratic Republic of the Congo and committing serious violations of intemational 
law involving the targeting of children or women in situations of armed conflict, including killing and 
maiming, sexual violence, abduction and forced displacement". 
^2013 Group of Experts Midterm Report, paras 9-30, 46-47, 120, 129-130; 2011 Group of Experts 
Final Report, paras 238-242,297-300,597-627. 
^̂  Report of the Informal Working Group of the Security Council on General Issues of Sanctions, 22 
December 2006, S/2006/997, para. 9. 
^^2013 Group of Experts Midterm Report, para. 8. See also 2011 Group of Experts Final Report, para. 
5. 
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integrity of their entire reports". '̂̂  This report also recommends that clear guidelines 

be established for expert groups to consult "in order to ensure that, while these groups 

maintain their independence, their enquiries and findings meet appropriately high 

standards (including reliability of sources; validity of information; identifying names; 

and right of reply to individuals, entities and States)".̂ "^ Furthermore, the Report of the 

Informal Working Group on General Issues of Sanctions stresses that sanctions 

monitoring mechanisms are: 

organs with different and distinct mandates, of independent, expert and non-
judiciary character, with no subpoena powers, whose primary role is to provide 
sanctions-related information to the relevant committees. However, given that 
the findings of the monitoring mechanism (either their reports or documents or 
testimonies of their individual members), may be used by judicial authorities, 
their methodological standards may affect the credibility of the Organisation.^^ 

41. In addition, the Appeals Chamber observes that the events described in the 

reports were contemporaneous with the production of the reports and that quite a high 

level of detail is provided with respect to the information relied upon by the Pre-Trial 

Chamber. 

42. The Appeals Chamber notes that the identities of the sources relied upon were 

Imown to the group of experts, who "corroborated information by using three 

independent and reliable sources",^^ notwithstanding the fact that these sources were 

anonymous. Moreover, the 2011 Group of Experts Final Report indicates that "in 

situations in which the identification of sources would expose them or others to 

unacceptable safety risks, it has withheld identifying information and placed the 

relevant evidence in United Nations archives".^^ In this context, the Appeals Chamber 

notes that similar protective measures may be authorised with respect to witness 

statements prior to the commencement of the trial, under mle 81 (4) of the Rules of 

Procedure and Evidence, when such measures are justified to protect the safety of the 

witness or their family members. The guiding principle in the use of this type of 

anonymous evidence is that it should be "in a manner that is not prejudicial to or 
z:o 

inconsistent with the rights of the accused and a fair and impartial trial". In the 

^̂  Report of the Informal Working Group on General Issues of Sanctions, para. 9. 
'̂̂  Report of the Informal Working Group on General Issues of Sanctions, para. 9 (a). 

^̂  Report of the Informal Working Group on General Issues of Sanctions, para. 19. 
^^2013 Group of Experts Midterm Report, para. 8; 2011 Group of Experts Final Report, para. 5. 
^̂  2011 Group of Experts Final Report, para. 5. 
^̂  Appeals Chamber, Prosecutor v. Thomas Lubanga Dyilo, "Judgment on the appeal of Mr. Thomas 
Lubanga Dyilo against the decision of Pre-Trial Chamber I entitled 'First Decision on the Prosecution 
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present case, the Appeals Chamber is of the view that the excerpts relied upon for the 

purposes of the Impugned Decision were sufficiently detailed to enable Mr Ntaganda 

to investigate and consequently challenge the relevant information and that he was not 

prejudiced by the anonymity of the sources of the information relied upon.^^ 

43. In view of the above considerations, the Appeals Chamber cannot discem any 

clear error in the Pre-Trial Chamber's reliance on the 2013 Group of Experts Midterm 

Report and the 2011 Group of Experts Final Report to support its findings with 

respect to the circumstances of Mr Ntaganda's voluntary surrender, his movements 

between Rwanda and the DRC, his financial means and his continuing influence over 

his supporters in the DRC. 

(c) Press and blog articles 

44. Mr Ntaganda also challenges the Pre-Trial Chamber's reliance on press and 

blog articles to support its findings regarding the circumstances of his surrender.^^ 

45. The Appeals Chamber notes that the Impugned Decision does make reference to 

information contained in press and blog articles when examining the circumstances of 

Mr Ntaganda's surrender. However, the Pre-Trial Chamber referenced press and blog 

articles only for the purposes of indicating that "[t]he core of the above information 

finds support in other sources" and "[t]he latter possibility finds support in a number 

of non-anonymous sources" and in order to support its finding that "according to 

other material, Mr Ntaganda's surrender was likely to have been influenced by [...] 

pressure imposed on him by the Rwandan Government to surrender" (footnote 

omitted).^* 

46. The Appeals Chamber considers that it is unnecessary to consider 

Mr Ntaganda's arguments as to the Pre-Trial Chamber's reliance on press and blog 

articles. In assessing the circumstances surrounding Mr Ntaganda's surrender. 

Requests and Amended Requests for Redactions under Rule 81'", 14 December 2006, ICC-01/04-
01/06-773, (OA 5), para. 2. See also "Judgment on the appeal of Mr. Thomas Lubanga Dyilo against 
the decision of Pre-Trial Chamber I entitled 'Second Decision on the Prosecution Requests and 
Amended Requests for Redactions under Rule 81'", 14 December 2006, ICC-01/04-01/06-774 (OA 6), 
para. 46. 
^̂  See, e.g., 2013 Group of Experts Midterm Report, paras 10-11, 13, 21, 26-27, 129-130 pp. 5-6, 13; 
2011 Group of Experts Final Report, paras 601-607, pp. 70, 82-83, 85, 123-124, 149-151. 
^̂  Document in Support of the Appeal, paras 21 -24. 
^̂  Impugned Decision, para. 45. 
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the Pre-Trial Chamber considered a number of other factors, such as the split in the 

M23 at the end of Febmary 2013, that Mr Ntaganda's faction had mn low in 

ammunition, prompting him to flee towards the Rwandan border and that 

Mr Ntaganda feared that he would be killed, in addition to the fact that he "had been 

at large for many years since the issuance of the first warrant of arrest in August 2006 

until he apparently sought refuge in the United States Embassy in Kigali on 18 March 

2013".^^ The evidentiary basis for these findings was the 2013 Group of Experts 

Midterm Report. The Appeals Chamber considers that the conclusion of the Pre-Trial 

Chamber that its findings reduce the weight to be given to Mr Ntaganda's claim that 

he voluntarily surrendered was adequately supported by reference to this latter set of 

circumstances. Therefore, the error alleged by Mr Ntaganda, even if established, 

would not have materially affected the Impugned Decision. 

47. Accordingly, the Appeals Chamber cannot discem any clear error in the Pre-

Trial Chamber's conclusion that reduced weight must be given to Mr Ntaganda's 

claim that he volimtarily surrendered. 

(d) Anonymous hearsay of witness P.0046 

48. Finally, Mr Ntaganda argues that the Pre-Trial Chamber erred in relying on 

anonymous hearsay in the statement of Witness P-0046 to establish that he has a 

history of violence.^^ 

49. The Appeals Chamber notes that the Pre-Trial Chamber's conclusion as to 

Mr Ntaganda's history of violence is adequately supported by reference to the 2013 

Group of Experts Midterm Report, the 2011 Group of Experts Final Report, the 

Decision of 22 August 2006 and the Second Warrant of Arrest where the Pre-Trial 

Chamber found reasonable grounds to believe that Mr Ntaganda had committed war 

crimes and crimes against humanity.̂ "^ Therefore, the Appeals Chamber cannot 

discem any clear error in the Pre-Trial Chamber's conclusion that Mr Ntaganda has a 

history of violence. 

^̂  Impugned Decision, paras 41-44. 
^̂  Document in Support of the Appeal, para. 25. 
'̂̂  Impugned Decision, para. 59, referring to Decision of 22 August 2006, paras 48-64; Second Warrant 

of Arrest, paras 63-66, 70, 72, 74-76, 80. 
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(e) Conclusion 

50. In light of the foregoing reasons, the Appeals Chamber finds that Mr Ntaganda 

has failed to establish a clear error in the findings of the Pre-Trial Chamber; 

consequently the first ground of appeal is dismissed. 

B. Second ground of appeal 

7. Submissions 

(a) Mr Ntaganda's submissions 

51. The second ground of appeal raised by Mr Ntaganda is that the Pre-Trial 

Chamber "committed manifest errors in fact in assessing material submitted by both 

the parties and the Registry".^^ Mr Ntaganda indicates that his main submission 

focuses on the evidence on which the Pre-Trial Chamber relied in order to find that 

his detention was necessary, but he also presents further arguments with respect to the 

factual findings of the Pre-Trial Chamber.''^ 

52. First, Mr Ntaganda argues that, in assessing the circumstances of his voluntary 

surrender, the Pre-Trial Chamber failed to take into account the following essential 

factors: (i) [redacted] that he had cooperated fully at all stages of the transfer 

procedure and expressed his willingness to appear in Court on numerous occasions 

during the process; (ii) that he had never sought to conceal his place of residence and 

that his whereabouts were known to the Prosecutor, the authorities of the DRC and 

MONUC/MONUSCO; (iii) that the First Warrant of Arrest was under seal until 28 

April 2008, "which precludes his being at large since 2006"; and (iv) that the 

Government of the DRC confirmed that he participated in the peace process in the 

DRC and was integrated into the regular armed forces, and that it had officially 

decided to suspend execution of the warrant of arrest issued by the Court.̂ ^ Mr 

Ntaganda argues that these "important factors ought to have been taken into account 

by the Chamber in assessing the circumstances of [his] voluntary surrender" and that 

this error invalidates the Pre-Trial Chamber's findings on article 58 (1) (b) (i) of the 

^̂  Document in Support of the Appeal, para. 33. 
^̂  Document in Support of the Appeal, paras 29-31. 
^̂  Document in Support of the Appeal, paras 34-35. 
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Statute, as voluntary surrender is a "significant factor in determining whether [a] 
78 

suspect will appear at trial if granted interim release". 

53. Second, Mr Ntaganda contends that the Pre-Trial Chamber's conclusion that the 

gravity of the charges and possible lengthy sentence show that there is a risk that he 
7Q 

will abscond if released is manifestly unfounded. He argues that he had knowledge 

of the gravity of the charges and possible sentence if convicted at the time of his 
80 

surrender. Mr Ntaganda submits that, although the Court has previously held "that 

the gravity of the charges and the possible sentence are factors to consider in 

determining the risk of a suspect's absconscion, a distinction must be made between 

an arrested suspect and a suspect who voluntarily surrenders to the court, fully aware 

of the above factors" (footnote omitted).^* 

54. Third, Mr Ntaganda argues that the "Pre-Trial Chamber's finding that [he] 

habitually crossed borders and that he would do the same if released in the Schengen 
89 

area is clearly unreasonable". Mr Ntaganda submits that the report relied on by the 

Pre-Trial Chamber in order to substantiate its finding shows that he "twice crossed the 

border separating [...] neighbouring towns [...] to attend funerals" and that he sought 
Q O 

all necessary authorisations prior to crossing the border. 

55. According to Mr Ntaganda, these errors "invalidate the Pre-Trial Chamber's 

findings that the article 58(1 )(b) criteria are met".^^ He "requests the Appeals 

Chamber to quash the Pre-Trial Chamber's findings with respect to article 58(1 )(b) 

[of the Statute]"^^ and reverse the Impugned Decision.^^ 

(b) Prosecutor's submissions 

56. The Prosecutor asserts that Mr Ntaganda supports the second ground of appeal 

primarily by reference to the arguments that he made under the first ground of appeal, 

without explaining how the Pre-Trial Chamber's assessment of the evidence would 

amount to an error of fact that would vitiate the Impugned Decision under the second 

^̂  Document n Support of the Appeal, para. 36. 
^̂  Document in Support of the Appeal, paras 37-38. 
^̂  Document in Support of the Appeal, paras 39-41. 
^̂  Document in Support of the Appeal, para. 42. 
^̂  Document in Support of the Appeal, para. 45. 
^̂  Document in Support of the Appeal, para. 44. 
^̂  Document in Support of the Appeal, para. 46. 
^̂  Document in Support of the Appeal, para. 47. 
^̂  Document in Support of the Appeal, p. 16. 

No: ICC.01/04.02/06 O A 19/25 

9^ 

ICC-01/04-02/06-271-Red    05-03-2014  19/25  NM  PT OA



ground of appeal.^^ She indicates that an appellant "cannot simply claim that an 

impugned decision violated the faimess of the proceedings or a particular right 

without specifying and substantiating such a claim".^^ 

57. The Prosecutor submits that the remaining arguments under the second ground 

of appeal do not demonstrate any appealable error of fact and that Mr Ntaganda has 

failed to establish that the Pre-Trial Chamber "could not have reasonably reached the 

conclusions it did on the available evidence" or "how the alleged errors materially 
8Q 

affect the [Impugned] Decision" (footnotes omitted). 

58. The Prosecutor argues that, contrary to Mr Ntaganda's assertion, the Pre-Trial 

Chamber did take note of Mr Ntaganda's submissions as to his cooperation [redacted] 

when analysing the circumstances of his surrender to the Court.^^ The Prosecutor 

further contends that, even if this point had not been considered, the Impugned 

Decision would not have been materially affected; firstly because the Pre-Trial 

Chamber "extensively considered the circumstances of [Mr Ntaganda's] surrender 

[...]" and secondly because the Pre-Trial Chamber did not consider his voluntary 

surrender to be a determinative factor in deciding whether he might abscond if the 

possibility arises.^* The Prosecutor submits that the fact that the First Warrant of 

Arrest was under seal until 2008 is also not a relevant consideration as Mr Ntaganda 

had failed to surrender to the Court in the five year period between 2008 and 2013 and 

the Impugned Decision based itself on Mr Ntaganda's behaviour over the course of 

several years until his surrender.^^ Lastly, the Prosecutor submits that Mr Ntaganda's 

arguments regarding his participation in the peace process, service in the army of the 

DRC, participation in peacekeeping operations and the alleged decision of the 

authorities to suspend the execution of the arrest warrant issued by the Court, the fact 

that his location was known to the authorities and that he did not conceal his place of 

residence are all irrelevant "considerations for the purposes of assessing the 

voluntariness of surrender". 

^̂  Response to the Document in Support of the Appeal, para. 30. 
^̂  Response to the Document in Support of the Appeal, para. 31. 
^̂  Response to the Document in Support of the Appeal, para. 32. 
^ Response to the Document in Support of the Appeal, para. 33. 
^̂  Response to the Document in Support of the Appeal, para. 34. 
^̂  Response to the Document in Support of the Appeal, paras 36-37. 
^̂  Response to the Document in Support of the Appeal, paras 35, 38-39. 
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59. The Prosecutor submits that the Pre-Trial Chamber took into account 

Mr Ntaganda's submissions in relation to the gravity of the alleged crimes and the 

duration of the possible sentence.̂ "^ She contends that Mr Ntaganda's arguments on 

appeal merely represent a disagreement with the conclusions of the Pre-Trial 

Chamber, which is not sufficient to establish an error of fact.̂ ^ 

60. The Prosecutor finally submits that the Pre-Trial Chamber's reference to the 

occasions when Mr Ntaganda had crossed intemational borders in contravention of a 

travel ban was not erroneous as this has a bearing on the possibility of him 

absconding if released.^^ According to the Prosecutor, Mr Ntaganda's arguments offer 

"alternative conclusions which could have been drawn [...]", but this does not suffice 

to establish an error of fact in the Impugned Decision.^^ The Prosecutor also 

emphasises that the Pre-Trial Chamber did not come to its conclusions regarding 

Mr Ntaganda's ability to travel and propensity to abscond on the basis of this factor 

alone; therefore, even if the Pre-Trial Chamber had erred by taking into account an 

irrelevant factor, the Impugned Decision would not be materially affected.̂ ^ 

2. Determination by the Appeals Chamber 

61. Mr Ntaganda's arguments under his second ground of appeal relate to alleged 

factual errors challenging the Pre-Trial Chamber's specific findings under 

articles 58 (1) (b) and 60 (2) of the Statute that the continued detention of 

Mr Ntaganda appeared necessary. The Appeals Chamber has assessed Mr Ntaganda's 

arguments against the standard of review for factual errors as set out in paragraphs 31-

32 above. 

(a) Alleged failure to take into account relevant factors in 
assessing the circumstances of Mr Ntaganda's voluntary 
surrender 

62. The Appeals Chamber notes that the Pre-Trial Chamber carefully examined "the 

circumstances of Mr. Ntaganda's voluntary surrender including its timeliness and the 

manner in which it took place" (footnote omitted).^^ Mr Ntaganda submits that, in 

assessing the circumstances of the voluntary surrender, the Pre-Trial Chamber failed 

^̂  Response to the Document in Support of the Appeal, paras 40-41. 
^̂  Response to the Document in Support of the Appeal, paras 41-42. 
^̂  Response to the Document in Support of the Appeal, paras 43-44. 
^̂  Response to the Document in Support of the Appeal, para. 46. 
^̂  Response to the Document in Support of the Appeal, para. 45. 
^̂  Impugned Decision, para. 42; See also Impugned Decision, paras 40-46. 
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to take into account essential factors, namely that (i) [redacted] he cooperated at all 

stages of the transfer procedure and expressed his willingness to appear in Court; (ii) 

he did not conceal his place of residence, and that his whereabouts were known to the 

Prosecutor, MONUC/MONUSCO and the authorities of the DRC; (iii) the First 

Warrant of Arrest issued in 2006 was only unsealed in 2008 precluding his being at 

large since 2006; and (iv) he participated in the peace process in the DRC, was 

integrated in the regular armed forces and the authorities of the DRC had decided to 

suspend the execution of the warrant of arrest issued by the Court. *̂ ^ 

63. It is noted that Mr Ntaganda does not explain how any of these factors would be 

relevant to the Pre-Trial Chamber's consideration of the circumstances surrounding 

his surrender. At most Mr Ntaganda identifies a disagreement between himself and 

the Pre-Trial Chamber as to what factors should have been taken into account for the 

purpose of analysing the circumstances surrounding his voluntary surrender. As such, 

Mr Ntaganda has not identified a clear error in the Pre-Trial Chamber's findings. 

Accordingly, his argument is rejected. 

(b) Alleged manifestly unfounded conclusions with respect to 
the gravity of the charges and possible sentence 

64. The Pre-Trial Chamber found that "the charges or counts Mr. Ntaganda is 

facing are numerous and of such gravity that they might result in an overall lengthy 

sentence. These two factors if considered together may make it likely that 

Mr. Ntaganda will abscond, should the opportunity arise" (footnote omitted).*^* The 

Pre-Trial Chamber indicated that these conclusions stand "despite the Defence's 

argument that the gravity of the crimes and the potential length of the sentence are 

inapplicable factors in this case, given that Mr. Ntaganda has surrendered 

voluntarily". The Pre-Trial Chamber then reiterated its conclusion that "in view of 

the material provided and reviewed by the [Pre-Trial Chamber] conceming the 

circumstances surrounding Mr. Ntaganda's surrender, little weight, if any, can be 

given to this factor". *̂^ 

^^ Document in Support of the Appeal, para. 35. 
^̂^ Impugned Decision, para. 50. 
°̂̂  Impugned Decision, para. 52. 

^̂ ^ Impugned Decision, para. 52. 
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65. Mr Ntaganda argues that the Pre-Trial Chamber's conclusion that the gravity of 

the charges and the possibly lengthy sentence show the risk that he will abscond if 

released is manifestly unfounded in the instant case.*̂ "̂  He does not dispute that the 

gravity of the charges and the resulting expectation of a lengthy prison sentence are 

relevant factors to be considered in the determination of the risk of absconding for 

decisions on interim release. *̂^ Rather, he repeats that a distinction should be drawn 

between a suspect who surrendered on a voluntary basis in full awareness of the 

gravity of the charges and the potentially lengthy sentence that he is facing and a 

suspect who did not surrender voluntarily.*^^ 

66. The Appeals Chamber has already rejected Mr Ntaganda's arguments on appeal 

relevant to the Pre-Trial Chamber's consideration of the circumstances surrounding 

his surrender. *̂ ^ Apart from disagreeing with the conclusions of the Pre-Trial 

Chamber regarding his voluntary surrender, Mr Ntaganda does not present any 

additional arguments that would serve to demonstrate a clear error in the Pre-Trial 

Chamber's findings with regard to the gravity of the charges and potentially lengthy 
1 rvo 

sentence that he is facing. Accordingly, his argument is rejected. 

(c) Alleged manifestly ill.founded assessment of certain 
factual considerations 

67. Lastly, Mr Ntaganda contends that it was clearly unreasonable for the Pre-Trial 

Chamber to find that he "habitually crossed borders and that he would do the same if 

released in the Schengen area [...]".*^^ According to Mr Ntaganda, the Pre-Trial 

Chamber failed to consider that on both occasions when he crossed the border 

between the DRC and Rwanda, he had obtained the necessary authorisation from 

military and immigration authorities. 

68. In the view of the Appeals Chamber, Mr Ntaganda misconstmes the Pre-Trial 

Chamber's findings in this regard. The Pre-Trial Chamber found that it "cannot [...] 

adhere to the Defence's assertion that the risk of absconding is diminished, because he 

^^ Document in Support of the Appeal, paras 37-38. 
^̂^ Document in Support of the Appeal, para. 42. 
^^ Document in Support of the Appeal, para. 42. See also Application for Interim Release, para. 45; 
Impugned Decision, para. 22. 
^̂^ Supra, paras 62-63. See also paras 43,47. 
^̂^ See, e.g., Gbagbo OA Judgment, para. 52, referring to Mbarushimana OA Judgment, paras 21,31. 
^^ Document in Support of the Appeal, para. 45. 
^̂ ° Document in Support of the Appeal, para. 44. 
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is subject to the 'sanctions regime laid down by United Nations Security Council 

resolution 1596 [...], which imposes a travel ban and an asset freeze' [and] 'does not 

hold a passport or other travel document'".*** In support of its conclusion, the Pre-

Trial Chamber noted that Mr Ntaganda had "managed to move around undisturbed 

since 2006 until the date of his surrender on March 2013, despite the existence of a 

travelban".**' 

69. Although the Pre-Trial Chamber cited only two examples of Mr Ntaganda's 

cross border movements during this time, without reference to the fact that on both 
11 ^ 

occasions he had apparently sought all necessary authorisations prior to travelling, 

the essential point remains that Mr Ntaganda moved freely despite the existence of a 

travel ban against him at the relevant time.**"* The question of whether his travel had 

been authorised by the relevant State authorities is therefore irrelevant to this analysis. 

70. Consequently, the conclusion of the Pre-Trial Chamber that Mr Ntaganda had 

previously been able to move across borders despite the existence of a travel ban 

against him and that "he will probably still be able to move within the Schengen area 

if released, given the absence of borders" is not affected by the argument raised by 

Mr Ntaganda.**^ As Mr Ntaganda has failed to establish a clear error in the Pre-Trial 

Chamber's findings, his argument is dismissed. 

(d) Conclusion 

71. For the above reasons, the Appeals Chamber finds that Mr Ntaganda has failed 

to establish a clear error in the findings of the Pre-Trial Chamber with respect to the 

circumstances surrounding his surrender, the gravity of the charges against him and 

the potential sentence, as well as the risk of him absconding. Consequently, the 

second ground of appeal is dismissed. 

IV. APPROPRIATE RELIEF 

72. Pursuant to Rule 158 (1) of the Rules of Procedure and Evidence, the Appeals 

Chamber may confirm, reverse or amend a decision appealed under article 82 (1) (b) 

^̂^ Impugned Decision, para. 53. 
'̂ ^ Impugned Decision, para. 53. 
^̂^ See 2011 Group of Experts Final Report, para. 597. 
^̂ ^ See 2011 Group of Experts Final Report, para. 598. 
^̂^ Impugned Decision, para. 53. 
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of the Statute. In the present case the Appeals Chamber has rejected all grounds of 

appeal that Mr Ntaganda has raised; it is therefore appropriate to confirm the 

Impugned Decision and to dismiss the appeal. 

Judge Anita Usacka and Judge Christine Van den Wyngaert append dissenting 

opinions to this judgment. 

Done in both English and French, the English version being authoritative. 

Judge Sanji Mmasenono Monageng 
For the Presiding Judge 

Dated this 5th day of March 2014 

At The Hague, The Netherlands 
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