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Introduction

1. The Government of Kenya hereby seeks leave, under Rule 103 of the
International Criminal Court (ICC) Rules of Procedure and Evidence, to
submit amicus curiae observations in relation to the Prosecutor’s recent
observations and submissions in the “Notification of the removal of a witness
from the Prosecution’s witness list and application for an adjournment of the
provisional trial date”*and “Public redacted version of the Prosecution opposition
to the Defence request for the termination of the Kenyatta case” in the case of

the Prosecutor v. Uhuru Muigai Kenyatta.

2. Inits 20 December 2013,”“Notification of the removal of a witness from the
Prosecution’s witness list and application for an adjournment of the :

provisional trial date”, the Prosecutor asserted:

It is also appropriate for the GoK’s failure fully to comply with its cooperation
obligations to be adjudicated, so that the Assembly of States Parties can

determine whether and what action to take with respect to those failures®

3. In its 31 January 2014, “Public redacted version of the Prosecution
opposition to the Defence request for the termination of the Kenyatta case”
the Prosecutor made the following observations on the accused as the
Head of State:

withdrawing the charges now would also reward the Accused, who

heads the government that has obstructed the Court’s work, and who is

"1CC-01/09-02/11-875
fICC-01/09-02/1 1-892-Red
ICC-01/09-02/11-875, para. 19

No. ICC-01/09-02/11 3/6 4 February 2014



ICC-01/09-02/11-895 04-02-2014 4/6 NM T

in a position to ensure that the Gok compiles with its treaty obligations,

if he wishes to do so. The GoK'’s continuing violation of its obligations
under the Accused’s leadership negates any arqument that he would be
unfairly prejudiced by the continuation of proceedings until the GoK’s

non-cooperation has been adjudicated.*

The Prosecutor further asserted that;

In this case, it is possible to attribute the GoK’s failure to comply with

its statutory obligations to the Accused. He has been President of

Kenya since April 2013, and, as_the head of government, is in a

position to ensure that Kenya fulfills its obligations under the Rome

Statute, if he wishes it to do s0.°

Submissions
4. The Kenyan Government requests leave to make submissions on:

(i) The issue of non-cooperation raised by the Prosecutor in the context of
the current proceedings;

(ii) The Role of the President and Head of State in Kenya vis-a-vis other
Constitutional bodies as may be relevant to the issue of co-operation
with the Court under the provisions of Article 93 of the Rome
Statute ,the Constitution of Kenya, 2010 and the International
Crimes Act, 2008.

(iii) The Separation of Powers and Independence of various Organs of
Government under the Kenyan Constitution and other relevant
Kenyan laws as they relate to the issue of co-operation with the

Court under the Rome Statute.

“ICC-01/09-02/11-892-Red, para. 2
*ICC-01/09-02/11-892-Red, para.20
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The Government of Kenya’s submissions on these issues is crucial in

informing the Chamber to arrive at a fair and just decision in this matter.

5. First, the Kenyan Government’s observations on the issue of cooperation
with the Court as envisaged under Article 54 and 93 of the Rome Statute
with regard to the current proceedings will be important to the Court’s just

and fair determination of the issues in the current proceedings.

6. Second, as the Prosecutor imputes the alleged failure on the part of the
Government of Kenya to comply with its obligations to the Accused who is
the President, Head of State® and of the Government of the Republic of
Kenya seeks to make submissions on the constitutional authority, powers,
duties and obligations of the President and Head of State as they relate to
the issue of co-operation raised in the current proceedings. Further the
Government of Kenya would wish to make submissions on whether
actions of independent organs of government are in law attributable to the

Head of State as asserted by the Prosecutor.”

Conclusion

7. For the foregoing reasons, the Government of Kenya respectfully requests
that it be granted leave to submit amicus curiae observations on these
matters pursuant to Rule 103 of the Rules, within a time limit determined

by the Chamber.

°ICC-01/09-02/11-892-Red, para. 24
"ICC-01/09-02/11-892-Red ,para. 21
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Respectfully submitted,

Dated 4 February 2014
At Nairobi, Kenya
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