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PRE-TRIAL CHAMBERII (the “Chamber”) of the International Criminal Court (the
“Court”) renders this decision on the “Prosecution’s Application under Article 58” (the
“Application” or “Prosecutor’s Application”),! whereby the Prosecutor? seeks the issuance

of a warrant of arrest against Mr. Sylvestre Mudacumura (“Mr. Mudacumura”).

1. On 3 March 2004, the Democratic Republic of the Congo (the “DRC”) referred the
situation in the DRC, from which the case against Mr. Mudacumura arises, to the

Prosecutor in accordance with articles 13(a) and 14 of the Rome Statute (the “Statute”).?

2. On 17 June 2004, the President of the Court was informed that the Prosecutor had
determined that there was a reasonable basis to initiate an investigation in the DRC

situation.?

3. On 6 July 2004, the Presidency assigned the situation in the DRC to Pre-Trial Chamber
L5

4. On 15 March 2012, the Presidency re-assigned the situation in the DRC to Pre-Trial
Chamber IL.¢

5. On 15 May 2012, the Prosecutor submitted an application for Mr. Mudacumura’s arrest

(the “Initial Application”).”

6. On 31 May 2012, the Chamber dismissed the Initial Application in limine for lack of

specificity.?

' ICC-01/04-616-Conf-Exp and its Annexes. See also “Public Redacted Version of Prosecutor’s Application under
Article 587, ICC-01/04-616-Red.

20n 15 June 2012, Ms. Fatou Bensouda was sworn in as the Prosecutor of the Court.

3 Letter of Referral of the DRC Situation to the ICC by Joseph Kabila, dated 3 March 2004, annexed to the
“Prosecutor's Application for Warrants of Arrest, Article 587, ICC-01/04-98-US-Exp-AnxI.

* Letter from the Prosecutor to the President of the Court, dated 17 June 2004, annexed to the “Decision Assigning the
Situation in the Democratic Republic of Congo to Pre-Trial Chamber I, ICC-01/04-1, p. 4.

3 Presidency, “DECISION ASSIGNING THE SITUATION IN THE DEMOCRATIC REPUBLIC OF THE CONGO
TO PRE-TRIAL CHAMBER I”, ICC-01/04-1.

8 Presidency, “Decision on the constitution of Pre-Trial Chambers and on the assignment of the Democratic Republic of
the Congo, Darfur, Sudan and Céte d’Ivoire situations”, ICC-01/04-02/06-32.

" ICC-01/04-612-Conf-Exp, “Corrigendum to ‘Public redacted version of Prosecution’s Application under Article 58",
ICC-01/04-612-Red-Corr and its Annexes.

8 Pre-Trial Chamber 11, “Decision on the Prosecutor’s Application Under Article 58", ICC-01/04-613.
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7. On 13 June 2012, the Prosecutor submitted the Application, requesting that the

Chamber, inter alia:

1. Find that there are reasonable grounds to believe that Sylvestre MUDACUMURA is criminally
responsible for war crimes and crimes against humanity within the jurisdiction of the Court
committed by the FDLR in North and South Kivu Provinces of the DRC between 20 January 2009 and
end of September 2010, pursuant to Article 25(3)(a) or, in the alternative, Article 25(3)(b) or Article
28(a) of the Statute;

2. Find that the arrest of Sylvestre MUDACUMURA is necessary;
3. Issue a warrant of arrest for Sylvestre MUDACUMURA,;

4. Direct the Registry, in consultation and coordination with the Prosecution, to prepare and transmit a
request for arrest and surrender of MUDACUMURA to the competent authorities of the DRC;

[REDACTED].?

8. For the sake of ruling on the Prosecutor’s Application, the Chamber shall examine: (i)
jurisdiction of the Court and admissibility of the case; (ii) whether there are reasonable
grounds to believe that one or more crimes outlined in the Prosecutor’s Application has
been committed; (iii) whether there are reasonable grounds to believe that Mr.
Mudacumura is criminally responsible for the crimes presented in the Prosecutor’s
Application and (iv) whether the requirements to issue a warrant of arrest for Mr.

Mudacumura have been met.

I Jurisdiction of the Court and admissibility of the case

A. Jurisdiction of the Court

9. Article 19(1) of the Statute provides that: “The Court shall satisfy itself that it has
jurisdiction in any case brought before it. The Court may, on its own motion, determine
the admissibility of a case in accordance with article 17”. Consequently, an initial
determination as to whether the case against Mr. Mudacumura falls within the jurisdiction

of the Court is a prerequisite for the issuance of a warrant of arrest against him.

? Prosecution’s Application, pp. 57-58.
1 pre-Trial Chamber III, “Decision on the Prosecutor’s Application for a Warrant of Arrest against Jean-Pierre Bemba

Gombo,” ICC-01/05-01/08-14-tENG, para. 11.
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10. For a crime to fall within the Court’s jurisdiction, it is necessary that the following
three criteria are met: (i) the crime must be one of the crimes set out in article 5 of the
Statute (jurisdiction ratione materiae); (ii) the crime must have been committed within the
timeframe specified in article 11 of the Statute (jurisdiction ratione temporis) and (iii) the
crime must satisfy one or other of the two criteria laid down in article 12 of the Statute;
namely, it must either have been committed on the territory of a State Party to the Statute
or by a national of that State, or have been committed on the territory of a State which has
made a declaration under article 12(3) of the Statute or by nationals of that State.!! The
Chamber’s findings on these three conditions are based on the Application and the

evidence or other information submitted by the Prosecutor.

11. With regard to the first condition, the Chamber is satisfied that the crimes Mr.
Mudacumura allegedly committed constitute crimes contained in the Statute. The
Chamber is satisfied that the first condition relating to jurisdiction ratione materiae has been

met.

12. With respect to the second condition, namely the Court’s jurisdiction ratione temporis,
the Chamber observes that the Statute entered into force for the DRC on 1 July 2002. The
Chamber is satisfied that the alleged crimes were committed after 1 July 2002, specifically
between 20 January 2009 and end of September 2010, and, accordingly, the second

condition has been met.

13. With respect to the third condition, namely the two alternative criteria set out in article
12 of the Statute, the Chamber is satisfied that the crimes Mr. Mudacumura allegedly
committed took place on the DRC'’s territory, and the Chamber accordingly concludes that

the third condition has also been met.

14. The Chamber further recalls that a “case arising from the investigation of a situation
“will fall within the jurisdiction of the Court only if the specific crimes of the case do not

exceed the territorial, temporal and possibly personal parameters defining the situation

' Pre-Trial Chamber III, “Decision on the Prosecutor’s Application for a Warrant of Arrest against Jean-Pierre Bemba
Gombo,” ICC-01/05-01/08-14-tENG, para. 12.
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under investigation and fall within the jurisdiction of the Court”.”? The parameters of the
investigation of a situation can include not only crimes that had already been or were
being committed at the time of the referral, but also crimes committed after that time, in so
far as they are sufficiently linked to the situation which initially triggered the referral to

the Court.”®

15. In this respect, the DRC situation, from which the case against Mr. Mudacumura
arises, was referred to the Prosecutor by way of a letter of referral dated 3 March 2004 (the
“DRC Letter”). In the DRC Letter, the DRC’s President Joseph Kabila requested the
Prosecutor to investigate «la situation qui se déroule dans mon pays depuis le 1" juillet 2002,
dans laquelle il apparait que des crimes relevant de la compétence de la Cour Pénale Internationale
ont été commis».’* On 17 June 2004 the Prosecutor informed the ICC President that, after
having considered all the criteria in accordance with article 53 of the Statute, there was a
reasonable basis to initiate an investigation.'> The situation under investigation was
therefore defined by the Prosecutor as encompassing the territory of the DRC since 1 July

2002.1¢

16. The Prosecutor's Application refers to crimes allegedly committed between January
2009 and the end of September 2010 within the context of an armed conflict in the Kivu
Provinces, DRC. Having analysed the information provided by the Prosecutor, the
Chamber is satisfied that, at least since 4 December 2002, hostilities involving regular

forces and armed groups were ongoing in the eastern DRC, in particular in the Kivus and

"2 Pre-Trial Chamber III, “Decision on the Prosecutor’s Application for a Warrant of Arrest against Jean-Pierre Bemba
Gombo”, ICC-01/05-01/08-14-tENG, para. 12; Pre-Trial Chamber I, “Decision concerning Pre-Trial Chamber I's
Decision of 10 February 2006 and the Incorporation of Documents into the Record of the Case against Mr Thomas
Lubanga Dyilo”, ICC-01/04-01/06-8-Corr, annex 1, para. 21 (contains arrest warrant decision for Thomas Lubanga
Dyilo, originally filed on 10 February 2006).

13 See Pre-Trial Chamber I, “Decision on the Defence Challenge to the Jurisdiction of the Court”, ICC-01/04-01/10-451,
para. 21; Pre-Trial Chamber I, “Decision on the Prosecutor’s Application for a Warrant of Arrest Against Callixte
Mbarushimana”, ICC-01/04-01/10-1, para. 6 (originally filed on 28 September 2010); Pre-Trial Chamber III,
“Corrigendum to ‘Judge Fernindez de Gurmendi's separate and partially dissenting opinion to the Decision Pursuant to
Article 15 of the Rome Statute on the Authorisation of an Investigation into the Situation in the Republic of Cote
d'Ivoire’”, ICC-02/11-15-Corr, paras 70-72 (separate and partially dissenting opinion of J. Fernindez de Gurmendi).

" Letter of Referral of the DRC Situation to the ICC by Joseph Kabila, dated 3 March 2004, annexed to the
“Prosecutor's Application for Warrants of Arrest, Article 58”, ICC-01/04-98-US-Exp-Anxl.

13 See Presidency, “DECISION ASSIGNING THE SITUATION IN THE DEMOCRATIC REPUBLIC OF CONGO
TO PRE-TRIAL CHAMBER I”, ICC-01/04-1, p. 4.

'® See Press Release: 23.06.2004. The Office of the Prosecutor of the International Criminal Court opens its first
investigation, ICC-OTP-20040623-59.
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Ituri.” The Chamber is further satisfied that, at least since the time of the referral, the
Forces Démocratiques pour la Liberation du Rwanda (the “FDLR”) were already actively
involved in military activities in the eastern part of the DRC with alleged involvement in
the commission of crimes within the jurisdiction of the Court.'® The Chamber is therefore
satisfied that the case against Mr. Mudacumura is linked to the situation which initially

triggered the referral of the DRC situation to the Court.

17. Having regard to the foregoing, and on the basis of the evidence and information
provided by the Prosecutor, the Chamber concludes that the case against Mr.

Mudacumura falls within the jurisdiction of the Court.
B. Admissibility of the case

18. The second sentence of article 19(1) of the Statute provides that the Court may, on its
own motion, determine the admissibility of a case in accordance with article 17 of the
Statute. The Chamber does not consider it necessary to examine the admissibility of the

case at this stage of the proceedings.!

IL. Whether there are reasonable grounds to believe that one or more crimes outlined in

the Application have been committed

19. For the standard of issuing an arrest warrant, article 58(1) of the Statute requires that a
Chamber need only to be satisfied that there are reasonable grounds to believe that the
person committed a crime within the jurisdiction of the Court. The evidence need only
establish a reasonable conclusion that the person committed a crime within the jurisdiction
of the Court, and it is not required that this be the only reasonable conclusion that can be

drawn from the evidence.?®

7 Prosecutor’s Application, Annex 9, pp. 5, 10, 15, 19. See also Pre-Trial Chamber I, “Decision on the Prosecutor’s
Application for a Warrant of Arrest Against Callixte Mbarushimana”, ICC-01/04-01/10-1, paras 6-7.

'8 prosecutor’s Application, Annex 9, pp. 8-10, 15, 19, 21-22.

1% See also Pre-Trial Chamber II, “Decision on the Prosecutor’s Application for Summons to Appear for William
Samoei Ruto, Henry Kiprono Kosgey and Joshua Arap Sang”, 8 March 2011, ICC-01/09-01/11-01, para. 12.

0 Appeals Chamber, “Judgment on the appeal of the Prosecutor against the ‘Decision on the Prosecution's Application
for a Warrant of Arrest against Omar Hassan Ahmad Al Bashir’”, ICC-02/05-01/09-73 (OA), paras 33, 39.
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20. The Chamber notes that the Prosecutor’s Application bears some similarities with the
case presented in The Prosecutor v. Callixte Mbarushimana, a case where Pre-Trial Chamber
I, by majority, declined to confirm the charges.” This decision was upheld on appeal. 2
However, the Chamber is of the view that the findings from Pre-Trial Chamber I in the
Mbarushimana confirmation decision should not, in principle, affect the outcome of the
present assessment, as this is a distinct case before a new Chamber involving a different

person and a lower standard of proof.

21. It follows that the Chamber needs to analyse the Application, the annexes and the
summary of evidence presented by the Prosecutor (collectively, the “material”) in order to
determine whether there are reasonable grounds to believe that Mr. Mudacumura has

committed the alleged crimes.*
A. Crimes against humanity

22. The Chamber notes that all of the acts identified in article 7 of the Statute qualify as
crimes against humanity only if committed as part of a widespread or systematic attack
directed against any civilian population with knowledge of the attack. An “attack against
any civilian population”, in accordance with article 7(2)(a) of the Statute, means a course
of conduct involving the multiple commission of acts referred to in article 7(1) of the
Statute against any civilian population, pursuant to or in furtherance of a state or
- organizational policy to commit such an attack. Thus, it must be demonstrated that a state
or an organizational policy existed which had a civilian population as the primary object of
the attack,? and the Elements of Crimes further clarify that the “policy to commit such
attack” requires that the state or organisation “actively promote or encourage such an

attack against the civilian population”.?

2! Pre-Trial Chamber I, “Decision on the confirmation of charges”, ICC-01/04-01/10-465.

22 Appeals Chamber, “Judgment on the appeal of the Prosecutor against the decision of Pre-Trial Chamber I of 16
December 2011 entitled ‘Decision on the confirmation of charges’”, ICC-01/04-01/10-514 (OA 4).

2 The Chamber has only referred below to a part of the available material that supports its overall conclusions.

24 See Pre-Trial Chamber II, “Decision Pursuant to Article 61(7)(a) and (b) of the Rome Statute on the Charges of the
Prosecutor Against Jean-Pierre Bemba Gombo”, ICC-01/05-01/08-424, para. 76.

B Article 7(3) of the Elements of Crimes.
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23. On the basis of the material presented by the Prosecutor, the Chamber considers that
there are reasonable grounds to believe that: (i) the FDLR qualifies as an organisation
within the meaning of article 7(2)(a) of the Statute and (ii) from 20 January 2009 to the end
of September 2010, the FDLR was responsible for the multiple commission of acts referred
to in article 7(1) of the Statute. However, for the reasons discussed below, the Chamber
does not find reasonable grounds to believe that these acts were committed pursuant to or

in furtherance of a FDLR policy to attack the civilian population.

24. As to the organized structure of the FDLR, the group has a hierarchical structure with
well-defined decision making processes.* The FDLR’s political and military leadership
were closely connected?” and conducted side-by-side an international media campaign in

support of its political and military endeavours.?

25. With respect to the FDLR’s involvement, in early 2009, an order to create “a chaotic
situation in Congo”® by way of a “humanitarian catastrophe” was issued on Mr.
Mudacumura’s authority,® discussed further below in the next section. During the time
period charged by the Prosecutor, the civilian population was affected as a result of the
FDLR operations in the Kivu Provinces.’ Between 2009 and 2010, civilians were killed,*
abducted, * raped, * subjected to cruel treatment® or mutilated * and homes were

destroyed.” FDLR military operations also caused population displacement.3

2 prosecutor’s Application, Annex 104, pp. 10, 22; Prosecutor’s Application, Annex 59, para. 17; Prosecutor’s
Application, Annex 76, pp. 14-28; Prosecutor’s Application, Annex 89, pp. 10, 12, 24-25, 54, 55; Prosecutor’s
Application, Annex 118, p. 56.

?7 Prosecutor’s Application, Annex 73, pp. 14, 19, 20; Prosecutor’s Application, Annex 74, pp. 27, 83-84; Prosecutor’s
Application, Annex 77, pp. 44-46.

2 Prosecutor’s Application, Annex 21, p. 644; Prosecutor’s Application, Annex 43, p. 75.

¥ Prosecutor’s Application, Annex 19, p. 424; Prosecutor’s Application, Annex 20, pp. 171-73; Prosecutor’s
Application, Annex 39, pp. 151-52.

30 Prosecutor’s Application, Annex 21, p. 426-27; Prosecutor’s Application, Annex 30, pp. 91, 94, 122; Prosecutor’s
Application, Annex 118, pp. 84-90.

3! Prosecutor’s Application, Annex 42, pp. 36-37; Prosecutor’s Application, Annex 42, p. 15; Prosecutor’s Application,
Annex 57, p. 11; Prosecutor’s Application, Annex 79, p. 14; Prosecutor’s Application, Annex 21, pp. 842-50;
Prosecutor’s Application, Annex 48, p. 2; Prosecutor’s Application, Annex 96, p. 5; Prosecutor’s Application, Annex
69, p. 2; Prosecutor’s Application, Annex 42, p. 42; Prosecutor’s Application, Annex 65, p. 2; Prosecutor’s Application,
Annex 97, p. 2; Prosecutor’s Application, Annex 123, pp. 5-8; Prosecutor’s Application, Annex 118, pp. 164-69, 175-
79, 187-90.

32 Prosecutor’s Application, Annex 42, pp. 22, 25-28, 39, 42; Prosecutor’s Application, Annex 48, p. 2; Prosecutor’s
Application, Annex 118, pp. 164-69.

¥ Prosecutor’s Application, Annex 19, p. 497; Prosecutor’s Application, Annex 69, p. 2; Prosecutor’s Application,
Annex 74, p. 82.
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26. However, nearly all of the FDLR attacks alleged by the Prosecutor were retaliatory
attacks against military positions. A great deal of evidence also points to it being the
FDLR'’s policy not to harm civilians or to abuse them® and that members of the FDLR
leadership did not want civilians to be killed during FDLR operations.®? The incidents
charged by the Prosecutor are often close in time to Forces Armées de la République
Démocratique du Congo (“FARDC”) attacks against the FDLR in the same area,* which is
also consistent with a retaliatory approach. Although in some instances the retaliatory
attacks were launched in a manner which targeted military objectives as well as individual
civilians not taking direct part in hostilities, it still cannot be reasonably inferred that the
order to commit a humanitarian catastrophe was actually applied by the FDLR troops on
the ground in accordance with an organisational policy to attack the civilian population as
such. The failure to observe the principles of international humanitarian law does not in
itself, particularly in the context of the circumstances of the present case as portrayed in

the material submitted, reveal the existence of such policy.

27. It follows that the Chamber does not find sufficient evidence to reasonably conclude
that the FDLR operations were part of a large organised campaign the primary object of

which was directed against the civilian population.

28. The Chamber recalls that Pre-Trial Chamber I found in September 2010 that there were

reasonable grounds to believe that the FDLR did have an organisational policy to attack

* Prosecutor’s Application, Annex 18, pp. 770-76; Prosecutor’s Application, Annex 58, p. 5; Prosecutor’s Application,
Annex 69, p. 2; Prosecutor’s Application, Annex 118, pp. 175-79.

35 Prosecutor’s Application, Annex 18, pp. 775-76; Prosecutor’s Application, Annex 48, p. 2; Prosecutor’s Application,
Annex 42, p. 39.

38 Prosecutor’s Application, Annex 42, p. 36; Prosecutor’s Application, Annex 58, p. 5; Prosecutor’s Application,
Annex 74, p. 82.

%7 Prosecutor’s Application, Annex 19, p. 497; Prosecutor’s Application, Annex 42, pp. 22, 25-28; Prosecutor’s
Application, Annex 21, p. 801; Prosecutor’s Application, Annex 49, pp. 6-7; Prosecutor’s Application, Annex 51, p. 3;
Prosecutor’s Application, Annex 118, pp. 187-88.

3 Prosecutor’s Application, Annex 42, p. 15; Prosecutor’s Application, Annex 65, p. 2; Prosecutor’s Application,
Annex 67, pp. 3-8, 71; Prosecutor’s Application, Annex 72, p. 160; Prosecutor’s Application, Annex 74, pp. 10-45, 82;
Prosecutor’s Application, Annex 75, paras 29-30, 48 ; Prosecutor’s Application, Annex 76, p. 40; Prosecutor’s
Application, Annex 81, pp. 16-37.

% Prosecutor’s Application, Annex 5, pp. 10-11; Prosecutor’s Application, Annex 7, p. 18; Prosecutor’s Application,
Annex 17, p. 810; Prosecutor’s Application, Annex 21, pp. 426-29, 433-34.

0 Prosecutor’s Application, Annex 15, pp. 180-81; Prosecutor’s Application, Annex 16, pp. 91, 615; Prosecutor’s
Application, Annex 21, pp. 813-15.

4! Prosecutor’s Application, Annex 11, p. 45; Prosecutor’s Application, Annex 13, pp. 47-48; Prosecutor’s Application,
Annex 18, pp. 229-31; Prosecutor’s Application, Annex 20, p. 167; Prosecutor’s Application, Annex 30, p. 76.
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the civilian population in 2009.2 However, on the basis of the current evidentiary record
(which has significantly expanded since September 2010), the Chamber does not consider

that the existence of an organisational policy is reasonably tenable.

29. For these reasons, the Chamber finds that, in the absence of an organisational policy,
there are no reasonable grounds to believe that crimes against humanity were committed

by the FDLR from 20 January 2009 until the end of September 2010.
B. War crimes

(1)  Contextual elements of war crimes

30. The Chamber will first analyse whether the contextual elements for war crimes are
established before evaluating the material presented by the Prosecutor. As outlined below,
the Chamber finds there are reasonable grounds to believe that the contextual elements for

war crimes alleged in the Application have been satisfied.

31. The Chamber considers that there are reasonable grounds to believe that an armed
conflict of a certain intensity took place in the Kivu provinces of the DRC between the
DRC governmental FARDC, fighting alone or in coalition with, inter alia, Rwandan forces
or the United Nations Organization Mission in the DRC (“MONUC” or “MONUSCO”)
forces, and the FDLR, fighting alone or in coalition with other armed groups.** The FDLR
has a hierarchical structure with a responsible command and has the ability to plan and

carry out military operations.*

32. The armed conflict began on 20 January 2009, when the Rwanda Defence Forces
(“RDF”) entered the territory of the DRC for the purpose of participating in a joint
operation with the FARDC, known as Umoja Wetu, aimed at forcefully dislodging the

FDLR from its bases in the North Kivu and enabling willing FDLR troops to demobilise

2 Pre-Trial Chamber I, “Decision on the Prosecutor’s Application for a Warrant of Arrest against Callixte
Mbarushimana”, ICC-01/04-01/10-1, para. 26.
“ Prosecutor’s Application, Annex 71, paras. 3-13; Prosecutor’s Application, Annex 73, pp. 13-14; Prosecutor’s
Application, Annex 83, pp. 12, 15.

Prosecutor’s Application, Annex 59, para. 17; Prosecutor’s Application, Annex 76, pp. 14-28; Prosecutor’s
Application, Annex 89, pp. 10, 12, 24-25, 54, 55; Prosecutor’s Application, Annex 104, pp. 10, 22; Prosecutor’s
Application, Annex 118, p. 56.
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and reintegrate into civilian life in Rwanda.* The attacks perpetrated by the FDLR from
January to late February 2009 were carried out while fighting against the coalition formed
by the FARDC and the RDF.% On 25 February 2009, RDF troops began departing from
North Kivu* and a follow up military operation, Kimia II, was launched by the FARDC,
supported by forces of MONUC, across the North and South Kivus with the purpose of
neutralising the FDLR by preventing it from reoccupying former positions, as well as by
cutting its lines of economic sustenance.*® In response to the Kimia II operations, the FDLR
conducted a series of reprisal attacks against the population as well as FARDC positions.*

Kimia II started on 2 March 2009 and lasted until 31 December 2009.5°

33. A joint FARDC/MONUC military operation against the FDLR, Amani Leo, was
launched in January 2010, following the conclusion of operation Kimia II on 31 December
2009; it was aimed primarily at protecting civilians, preventing the FDLR and other armed
groups from mounting reprisal attacks in North Kivu and South Kivu, and maintaining
control over the territory and strategic areas from which the FDLR had been dislodged.>
FDLR reprisals continued, while at the same time making alliances with other armed
groups and moving to increasingly remote areas.® While FARDC undertook some
independent operations in January 2010, FARDC/MONUC jointly planned and
MONUSCO-supported operations were launched on 26 February 2010 in the Kivu
provinces in the context of operation Amani Leo,*® which was extended to concentrate on

operations against specific targets.> It has been reported that, in summer 2010, 60,000

* Prosecutor’s Application, Annex 9, p. 27; Prosecutor’s Application, Annex 50, pp. 3, 4; Prosecutor’s Application,
Annex 64, p. 3; Prosecutor’s Application, Annex 73, pp. 7, 13; Prosecutor’s Application, Annex 74, p. 8; Prosecutor’s
Application, Annex 83, p. 12.

% Prosecutor’s Application, Annex 50, p. 4; Prosecutor’s Application, Annex 64, p. 4; Prosecutor’s Application, Annex
74, p. 8.

47 Prosecutor’s Application, Annex 50, p. 4.

“ Prosecutor’s Application, Annex 19, pp. 323-326; Prosecutor’s Application, Annex 50, p. 4; Prosecutor’s
Application, Annex 51, pp. 2-4; Prosecutor’s Application, Annex 52, p. 3.

* Prosecutor’s Application, Annex 52, p. 3; Prosecutor’s Application, Annex 73, p. 14; Prosecutor’s Application,
Annex 74, p. 9.

0 prosecutor’s Application, Annex 51, pp. 2-3; Prosecutor’s Application, Annex 53, p. 3; Prosecutor’s Application,
Annex 64, p. 4; Prosecutor’s Application, Annex 118, p. 51.

5! Prosecutor’s Application, Annex 42, p. 35; Prosecutor’s Application, Annex 53, p. 16; Prosecutor’s Application,
Annex 71, p. 3; Prosecutor’s Application, Annex 76, p. 14; Prosecutor’s Application, Annex 83, p. 12.

52 Prosecutor’s Application, Annex 76, p. 14.

53 Prosecutor’s Application, Annex 71, p. 3.

3* Prosecutor’s Application, Annex 71, p. 3.
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FARDC troops and 10 MONUC peacekeeping battalions were deployed in the Kivus,

while the FDLR was continuing with its reprisal attacks.

34. On the basis of the material presented, the Chamber considers that there are reasonable
grounds to believe that: (i) during the periods of 20 January 2009 to 25 February 2009, 2
March 2009 to 31 December 2009 and January 2010 to end of September 2010, there was an
armed conflict in the territory of the DRC, of a certain level of intensity and of a non-
international character within the meaning of article 8(2)(f) of the Statute, over a prolonged
period of time in the Kivu Provinces of the DRC, (ii) this armed conflict was between the
FDLR, sometimes in coalition with other groups, and the FARDC, in coalition with the
RDF during Umoja Wetu and with MONUC during Kimia II and Amani Leo and (iii) the
FDLR is an organized armed group within the meaning of article 8(2)(f) of the Statute. The
Chamber thus finds that the acts allegedly constituting crimes committed by the FDLR, as
analysed below, took place in the context of and were associated with an armed conflict

not of an international character.

(@) Underlying acts constituting war crimes in the context of an armed conflict not of
an international character or in relation thereto

35. The Prosecutor alleges 9 counts of war crimes. The Chamber will analyse the incidents
alleged in the Prosecutor’s application to determine whether there are reasonable grounds

to believe that war crimes were committed within the meaning of article 8 of the Statute.

Attack against the civilian population constituting a war crime (article 8(2)(e)(i) of the Statute)
(Count 1)

36. The Prosecutor alleges in Count 1 that:

MUDACUMURA is criminally responsible for the war crime of intentionally directing attacks
against the civilian population at or near various locations in the Kivu Provinces, DRC, including
Kipopo, Masisi territory, North Kivu, on or about 12-13 February 2009; Mianga, Walikale territory,
North Kivu, on or about 12 April 2009; Busurungi and surrounding villages, Walikale territory, North
Kivu, on or about the 9-10 May 2009; Manje, Masisi territory, North Kivu, on or about 20-21 July 2009;

> Prosecutor’s Application, Annex 83, p. 12.
% Prosecutor’s Application, Annex 65, p. 2; Prosecutor’s Application, Annex 76, p. 14; Prosecutor’s Application,
Annex 83, p. 15.
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Malembe, Walikale territory, North Kivu, in late July, early August, on or about 11-13 August and 15
September 2009; [REDACTED].*

37. On the basis of the overall material presented, the Chamber finds reasonable grounds
to believe that individual civilians were attacked by the FDLR, within the meaning of
article 8(2)(e)(i) of the Statute, in: (i) Kipopo on or about 12-13 February 2009,% (ii) Mianga
on or about 12 April 2009, (iii) Busurungi and surrounding villages on or about 9-10 May
2009,%° (iv) Manje on or about 20-21 July 2009,¢' (v) Malembe in late July 2009, ¢ early
August 2009, 11-13 August 2009¢ and on or about 15 September 2009, &s [REDACTED],%
[REDACTED],* [REDACTED]%® and [REDACTED]. ¢

38. The Chamber emphasises that these incidents involve indiscriminate targeting against
mixed civilian-military positions. Such attacks do fall within the ambit of article 8(2)(e)(i)
of the Statute, as the war crime of attacking civilians “does not presuppose that the civilian
population is the sole and exclusive target of the attack”.” However, the Chamber
considers indiscriminate targeting to be distinguishable from attacking the civilian
population as such within the meaning of article 7 of the Statute, where the civilian

population must be the primary object of the attack.

Murder constituting a war crime (article 8(2)(c)(i) of the Statute) (Count 2)

39. The Prosecutor alleges in Count 2 that:

MUDACUMURA is criminally responsible for the war crime of murder perpetrated by the FDLR
upon members of the civilian population at or near various locations in the Kivu Provinces, DRC,
including Kipopo, Masisi territory, North Kivu, on or about 12-13 February 2009; Busurungi, Walikale
territory, North Kivu, on or about 3 March 2009; Mianga, Walikale territory, North Kivu, on or about

37 Prosecutor’s Application, para. 31.

3% Prosecutor’s Application, Annex 13, pp. 206-215; Prosecutor’s Application, Annex 17, pp. 454-57; Prosecutor’s
Application, Annex 42, pp. 16-18, 20.

% Prosecutor’s Application, Annex 17, pp. 440, 442-43; Prosecutor’s Application, Annex 39, pp. 215-16; Prosecutor’s
Application, Annex 57, pp. 4,7, 13.

5 Prosecutor’s Application, Annex 11, p. 45; Prosecutor’s Application, Annex 12, pp. 221, 229, 267-84.

® Prosecutor’s Application, Annex 17, pp. 458-60; Prosecutor’s Application, Annex 18, pp. 474-91.

62 prosecutor’s Application, Annex 37, pp. 7-8.

53 Prosecutor’s Application, Annex 37, pp. 8-10.

 Prosecutor’s Application, Annex 13, p. 186-188; Prosecutor’s Application, Annex 37, p. 10; Prosecutor’s
Application, Annex 56, pp. 4-5: Prosecutor’s Application, Annex 122, p. 7.

55 Prosecutor’s Application, Annex 37, p. 11; Prosecutor’s Application, Annex 56, p. 5.

6 [REDACTED].

%" [REDACTED].

% [REDACTED].

% [REDACTED].

" Pre-Trial Chamber I, “Decision on the confirmation of charges”, ICC-01/04-01/10-465-Red, para. 218.
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12 April 2009; Busurungi and surrounding villages on or about 9-10 May 2009; Manje, Masisi
territory, North Kivu, on or about 20-21 July 2009; Malembe, Walikale territory, North Kivu, on or
about 11-13 August and 15 September 2009; [REDACTED]; Mutakato, Walikale territory, North Kivu,
on or about 2-3 December 2009; [REDACTED].”

40. On the basis of the overall material presented, the Chamber finds reasonable grounds
to believe that murder was committed, within the meaning of article 8(2)(c)(i) of the
Statute, whereby the FDLR killed one or more civilians taking no active part in the
hostilities in: (i) Kipopo on or about 12-13 February 2009,7 (ii) Busurungi on or about 3
March 20097 and on or about 9-10 May 2009,7 (iii) Mianga on or about 12 April 2009, (iv)
Manje on or about 20-21 July 2009, (v) Malembe during the period 11-13 August 20097
and on or about 15 September 2009, # [REDACTED]” and [REDACTED]. &

41. As to the Prosecutor’s allegations at Mutakato on or about 2 December 2009, the
Chamber notes that the only evidence provided by the Prosecutor is a witness who says
that all the civilians had fled and only soldiers were killed® and a United Nations report
says that two “persons” had been killed.®? Thus, the Chamber does not consider that the
evidence for this incident is sufficient to find that there are reasonable grounds to believe
that the persons killed were hors de combat, or were civilians, medical personnel or

religious personnel taking no active part in the hostilities.

Mutilation constituting a war crime (article 8(2)(c)(i) of the Statute) (Count 4)

42. The Prosecutor alleges in Count 4 that:

"I Prosecutor’s Application, para. 31.

72 Prosecutor’s Application, Annex 17, pp. 454-57; Prosecutor’s Application, Annex 42, pp. 16-17, 20.

3 Prosecutor’s Application, Annex 23, p. 7; Prosecutor’s Application, Annex 24, p. 5; Prosecutor’s Application, Annex
31, p.6.

™ Prosecutor’s Application, Annex 12, pp. 266-68; Prosecutor’s Application, Annex 17, pp. 711-12, 717-18;
Prosecutor’s Application, Annex 34, pp. 5-6.

"5 Prosecutor’s Application, Annex 16, p. 483; Prosecutor’s Application, Annex 32, p. 8; Prosecutor’s Application,
Annex 54, p. 7.

76 Prosecutor’s Application, Annex 17, p. 459; Prosecutor’s Application, Annex 33, para. 31; Prosecutor’s Application,
Annex 188, p. 73.

" Prosecutor’s Application, Annex 37, p. 10; Prosecutor’s Application, Annex 56, p. 4; Prosecutor’s Application,
Annex 122, p. 7.

" Prosecutor’s Application, Annex 37, p. 11; Prosecutor’s Application, Annex 56, p. 5.

” [REDACTED].

% [REDACTED].

8 prosecutor’s Application, Annex 39, p. 264.

8 Prosecutor’s Application, Annex 55, pp. 3-5.
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