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Trial Chamber III ("Trial Chamber" or "Chamber") of the International Criminal 

Court ("Court" or "ICC"), in the case of The Prosecutor v. Jean-Pierre Bemba Gombo 

{"Bemba case") hereby delivers the following Decision on the defence's "Requête aux 

fins d'obtenir une Décision ordonnant la correction et le dépôt du Second Document Amendé 

Contenant les Charges".^ 

Although some of the documents referred to in this Decision are not part of the 

public record of the case, the Chamber is satisfied that the Decision can be issued 

publicly as the content of the relevant material was referred to publicly in the 

Decision Confirming the Charges. In any event, there is no relevant information that 

requires protection. 

I. Background and Submissions 

1. The first Document Containing the Charges ("DCC") was filed on 1 October 

2008.2 Following the confirmation hearing, Pre-Trial Chamber II issued its 

"Decision Adjourning the Hearing pursuant to Article 61(7)(c)(ii) of the Rome 

Statute"^ in which the Chamber requested the Office of the Prosecutor 

("prosecution") to consider amending the charges because the evidence tends 

to support a crime not charged, as regards the mode of liability under Article 

28 of the Rome Statue ("Statute"), in the context of Article 61(7)(c)(ii) of the 

Statute.4 

^ Requête aux fins d'obtenir une Décision ordonnant la correction et le dépôt du Second Document Amendé 
Contenant les Charges, 12 February 2010, ICC-01/05-01/08-694 and Conf-Exp-AnxA. The Chamber was 
provided with a draft translation of the main filing; all subsequent references to this document include a 
reference to this draft translation. 
^Prosecution's Submission of Public Redacted Version of the Document Containing the Charges against Jean-
Pierre Bemba Gombo, 1 October 2008, ICC-01/05-01/08-136 and AnxA. 
^ Decision Adjourning the Hearing pursuant to Article 61(7)(c)(ii) of the Rome Statute, 3 March 2009, ICC-
01/05-01/08-388. 
^ ICC-01/05-01/08-388, paragraph 49. 
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2. On 15 June 2009, following the filing of the prosecution's amended DCC,^ the 

Pre-Trial Chamber issued its "Decision pursuant to Article 61(7)(a) and (b) of 

the Rome Statute on the Charges of the Prosecutor against Jean-Pierre Bemba 

Gombo" ("Confirmation Decision").^ 

3. The defence did not seek leave to appeal the Confirmation Decision.^ 

4. During the 7 October 2009 status conference, the Trial Chamber indicated that 

it would be of assistance if the prosecution submitted a fresh document 

containing the charges "which reflected the final way in which the Pre-Trial 

Chamber had described them".^ The prosecution duly filed the "Second 

Amended Document Containing the Charges" ("Second Amended DCC") on 

4 November 2009.^ 

5. On 12 February 2010, the defence filed an application relating to the Second 

Amended DCC requesting that the Chamber:^^ 

(i) Orders the prosecution to submit a further DCC which complies 

with the Statute, the Confirmation Decision and the Order of 7 

November 2009, using the exact language and terminology of the 

Pre-Trial Chamber in the Confirmation Decision, as regards each 

element of the charges, and including precise reference throughout 

to the relevant paragraphs of the Confirmation Decision; 

5 Prosecution's Submission of Amended Document Containing the Charges, Amended List of Evidence and 
Amended In-Depth Analysis Chart of Incriminatory Evidence, 30 March 2009, ICC-01/05-01/08-395. 
^ Decision Pursuant to Article 61(7)(a) and (b) of the Rome Statute on the Charges of the Prosecutor Against 
Jean-Pierre Bemba Gombo, 15 June 2009, ICC-01/05-01/08-424. 
'' See Note d'information de la défense à la Chambre Préliminaire II, 7 September 2009, ICC-01/05-01/08-506. 
^ Transcript of hearing on 7 October 2009, ICC-01/05-01/08-T-14-ENG ET WT, page 13, lines 5 - 10. 
^ Prosecution's Submission of the Document Containing the Charges as Confirmed by the Pre-Trial Chamber 
filed in accordance with the Chamber's Order of 7 October 2009, 4 November 2009, ICC-01/05-01/08-593, 
Conf-Anx and Anx-Red. 
^̂  ICC-01/05-01/08-694, paragraph 135. 
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(ii) Orders the prosecution to reflect in the DCC, the submissions and 

observations of the defence on the nature and scope of the charges, 

including those advanced in the Confidential Annex A to the 

Application; 

(iii) Orders the prosecution to provide a precise reference to the 

relevant paragraphs of the Confirmation Decision for each factual 

allegation in the document; 

(iv) Finds that the prosecution has disobeyed an order of the Chamber, 

thereby causing a delay to the proceedings. 

6. The defence submissions are divided into two parts: the first describes the 

provisions that regulate the contents of the DCC post-confirmation, and the 

second addresses the suggested defects in the prosecution's Second Amended 

DCC. 

7. On the first issue, the defence contends that only the allegations upheld by the 

Pre-Trial Chamber can be included in the DCC, because these alone meet the 

evidential threshold under Article 61(7) of the Statute and they define and 

limit the case against the accused. The defence submits not only that the 

prosecution has no right unilaterally to alter the nature or scope of the 

charges,^^ but also that the Trial Chamber is similarly constrained, and has no 

authority to modify, or to grant leave to the prosecution to modify, the 

charges.^2 The Decision of Trial Chamber II of 21 October 2009 in the case of 

The Prosecutor v. Germain Katanga and Mathieu Ngudjolo Chui {"Katanga case") 

is cited in support of these submissions by the defence.̂ ^ 

^̂  ICC-01/05-01/08-694, paragraphs 18 and 19. 
^̂  ICC-01/05-01/08-694, paragraph 20. 
^̂  Decision on the Filing of a Summary of the Charges by the Prosecutor, 21 October 2009, ICC-01/04-01/07-
1547-tENG. 
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8. The defence therefore submits that the Court is bound by the scope of the 

charges as confirmed by the Pre-Trial Chamber, and any amendment would 

constitute a violation of the Statute.^^ It is argued that the Pre-Trial Chamber 

controls the ambit of the charges, and the prosecution's DCC must be based 

on the Confirmation Decision, in which either the exact language of the latter 

is used, or at least terminology which is faithful to the content or the spirit of 

the Pre-Trial Chamber's conclusions.^^ 

9. On this basis, the defence contends that the prosecution has extended and 

amended the charges by including allegations not confirmed by the Pre-Trial 

Chamber.^^ The defence sets out the areas it complains of in a copy of the 

DCC, marked up in track changes, as an annex to the Application.^^ 

10. The defence submits that any modification at this stage in the proceedings to 

the DCC not only constitutes a violation of the Statute and the binding 

decisions of the Court, but it would also amount to a serious breach of the 

accused's rights to sufficient and prompt notification of the charges, adequate 

time to prepare for trial, and a fair hearing.^^ 

11. It is argued that in the DCC, the prosecution has, inter alia, (i) added new and 

unconfirmed allegations; (ii) reformulated the Pre-Trial Chamber's findings 

by deviating from the letter and spirit of the Confirmation Decision; (iii) 

added words and expressions such as "on or about" and "including but not 

limited to" which are not included in the formulation of the char ges. ̂^ 

^̂  ICC-01/05-01/08-694, paragraphs 22 and 23. 
^̂  ICC-01/05-01/08-694, paragraph 24. 
^̂  ICC-01/05-01/08-694, paragraphs 29 - 33. 
^̂  ICC-01/05-01/08-694-Conf-Exp-AnxA. 
^̂  ICC-01/05-01/08-694, paragraph 30. 
^̂  ICC-01/05-01/08-694, paragraph 36. 
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12. The defence submits that the prosecution has attempted to add allegations to 

its case under Article 28 of the Statute that were not confirmed by the Pre-

Trial Chamber {e.g. as set out in paragraphs 22 - 28 of the Second Amended 

DCC).2o 

13. Finally, the defence contends that it has not received appropriate notification 

of the nature and scope of the charges within the meaning of Article 67 (l)(a) 

of the Statute in the Second Amended DCC, as it is presently framed.^^ 

Legal representative of victims 

14. On 8 March 2010, the legal representative of victims filed their response to the 

Application. 22 The legal representative submits that applying the 

jurisprudence of Trial Chamber I in the case of The Prosecutor v. Thomas 

Lubanga Dyilo {"Lubanga case"), if the DCC does not reflect the charges 

confirmed by Pre-Trial Chamber, it should be amended "to ensure that there 

is a complete understanding of the statement of facts underlying the charges 

confirmed by the Pre-Trial Chamber" and "to enable a fair and effective 

presentation of the evidence (as part of a fair and expeditious trial in 

accordance with Article 64 of the Statu te)".^^ The legal representative submits 

the Second Amended DCC provides a clear and accurate summary of the 

nature, cause and content of the charges confirmed against the accused.^^ 

15. The legal representative submits that the defence has misinterpreted or 

misunderstood the nature and content of the Second Amended DCC.^^ It is 

argued the new DCC reflects the charges as defined by the Pre-Trial 

^̂  ICC-01/05-01/08-694, paragraph 37. 
^̂  ICC-01/05-01/08-694, paragraph 136. 
^̂  Réponse du Représentant légal des victimes a/0278/08, a/0279/08, a/0291/08, a/0292/08, a/0293/08, 
a/0296/08, a/0297/08, a/0298/08, a/0455/08, a/0457/08, a/0458/08, a/0459/08, a/0460/08, a/0461/08, a/0462/08, 
a/0463/08, a/0464/08, a/0465/08, a/0466/08 et a/0467/08 à la Requête de la Défense concernant le Document 
amendé contenant les charges, 8 March 2010, ICC-01/05-01/08-719. 
^̂  ICC-01/05-01/08-719, paragraph 14; Order for the prosecution to file an amended document containing the 
charges, 9 December 2008, ICC-01/04-01/06-1548, paragraph 13. 
2̂  ICC-01/05-01/08-719, paragraph 17. 
^̂  ICC-01/05-01/08-719, paragraph 23. 

No. ICC-01/05-01/08 7/106 20 July 2010 



Chamber,2^ which complies with the Rome Statute framework, as interpreted 

by the Court.̂ ^ Accordingly the legal representative submits the Application 

should be dismissed.^^ 

Prosecution 

16. The Chamber granted the prosecution's application (unopposed by the 

defence)^^ for an extension of time until 22 March 2010 to file its response^^ 

due to the suggested importance and complexity of the issues.̂ ^ 

17. The prosecution's submissions^^ were in two parts: first they addressed the 

general submissions of the defence in relation to the rules governing this 

issue, once the charges are confirmed by the Pre-Trial Chamber; second, they 

focused on the particular alleged defects in the DCC highlighted by the 

defence. 

18. As to the role of the Pre-Trial Chamber, it is suggested that it does not 

confirm the factual allegations but rather it assesses the sufficiency of the 

evidence presented by the prosecution and whether it provides substantial 

grounds to believe the relevant individual committed the crimes with which 

he or she is charged, pursuant to Article 61(7) of the Statute.^^ The prosecution 

accepts it has a duty to plead all the factual allegations underlying the charges 

^̂  ICC-01/05-01/08-719, paragraph 25. 
^̂  ICC-01/05-01/08-719, paragraph 26. 
^̂  ICC-01/05-01/08-719, page 12. 
^̂  Réponse de la Défense à la requête du bureau du Procureur sollicitant l'extension de délai pour répondre à 
la « Requête aux Eins d'Obtenir une Décision ordonnant la correction et le dépôt du Second Document Amendé 
Contentant les Charges », 3 March 2010, ICC-01/05-01/08-712. 
^̂  Prosecution's Application for Extension of Time Limit Pursuant to Regulation 35 of the Regulations of the 
Court to Respond to the Defence's "Requête aux Fins d'Obtenir une Décision Ordonnant la Correction et le 
Dépôt du Second Document Amendé Contentant les Charges", 1 March 2010, ICC-01/05-01/08-708. 
^̂  Order granting the prosecution's application for an extension of time limit pursuant to Regulation 35 of the 
Regulations of the Court, 5 March 2010, ICC-01/05-01/08-715. 
^̂  Prosecution's Response to the Defence's « Requête aux Fins d'obtenir une Décision ordonnant la correction 
et le dépôt du Second Document Amendé Contentant les Charges » of 12 February 2010, 22 March 2010, ICC-
01/05-01/08-731. 
^̂  ICC-01/05-01/08-731, paragraphs 11-12. 
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(as noted by Trial Chamber II in the Katanga case),^ although it submits this 

does not result in an obligation on the Pre-Trial Chamber to confirm each 

relevant factual allegation, in the sense that they have to be proved at the 

confirmation stage in order for the Chamber to find substantial grounds.^^ 

Instead, the prosecution submits that it must provide sufficient evidence to 

establish substantial grounds to believe that the suspect is responsible for 

each of the crimes charged (rather than labouring under the obligation to set 

out each and every fact alleged in the DCC).̂ ^ The prosecution argues that this 

approach has been followed by the Pre-Trial Chambers in the Lubanga and 

Katanga cases.̂ ^ 

19. The prosecution relies on the Decision of the Appeals Chamber in the Lubanga 

case when it described the "facts described in the charges" as "factual 

allegations which support each of the legal elements of the crime(s) charged". 

The Appeals Chamber set out that "these factual allegations must be 

distinguished from the evidence put forward by the Prosecutor at the 

confirmation hearing to support a charge (article 61(5) of the Statute), as well 

as from the background or other information that, although contained in the 

Document Containing the Charges or the Confirmation Decision, does not 

support the legal element of the crime(s) charged" .̂ ^ 

20. Further, the prosecution contends that Article 61(5) of the Statute supports 

this approach, in that it enables the prosecution to seek confirmation of the 

^̂  ICC-01/04-01/07-1547-tENG, paragraph 23. 
^̂  ICC-01/05-01/08-731, paragraph 13. 
^̂  ICC-01/05-01/08-731, paragraph 13. 
^̂  ICC-01/05-01/08-731, paragraph 13, referring to Decision on the confirmation of charges, 29 January 2007, 
ICC-01/04-01/06-803-tEN and Corrigendum to the Decision on Evidentiary Scope of the Confirmation Hearing, 
Preventive Relocation and Disclosure under Article 67(2) of the Statute and Rule 77 of the Rules, 25 April 
2008, ICC-01/04-01/07-428-Corr, paragraphs 77 - 83. 
^̂  ICC-01/05-01/08-731, paragraphs 14-15; Judgment on the appeals of Mr Lubanga Dyilo and the Prosecutor 
against the Decision of Trial Chamber I of 14 July 2009 entitled "Decision giving notice to the parties and 
participants that the legal characterisation of the facts may be subject to change in accordance with Regulation 
55(2) of the Regulations of the Court", 8 December 2009, ICC-01/04-01/06-2205, paragraph 90 and footnote 
163. 
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charges on the basis of a summary of the evidence, without subjecting it to 

any in-depth scrutiny or analysis of the facts underpinning it.̂ ^ 

21. Addressing the defence argument that only those facts that the Pre-Trial 

Chamber expressly considered in the Confirmation Decision can form part of 

the charges, the prosecution submits that Regulation 52 of the Regulations of 

the Court does not require that every relevant fact must have been alleged 

and confirmed in order for them to support the charges.^^ The prosecution 

further submits that the language of Article 61(7) of the Statute does not 

suggest that the Pre-Trial Chamber is required to confirm every fact that is 

alleged, or that the Confirmation Decision replaces the charges brought by the 

prosecution.^^ 

22. It is suggested that the defence interpretation of the Pre-Trial Chamber's role 

at the confirmation stage is flawed because it does not reflect the division of 

power and responsibility between the Pre-Trial Chamber and Trial Chamber 

under the Statute.^^ Further, the prosecution submits that the Rome Statute 

framework does not support an argument that once the charges, as brought 

by the prosecution, have been confirmed, the DCC ceases to comprise the 

relevant charging instrument, defining the parameters of the trial. It is 

suggested that the prosecution is the sole accusatorial organ of the Court, and 

the Pre-Trial Chamber should not be transformed from a judicial body into a 

charging panel.^^ 

23. The prosecution contends that if the Confirmation Decision does not refer to 

particular facts relied on by the prosecution in the DCC, they ought to be 

retained for the purpose of the trial, provided they have not been expressly 

^̂  ICC-01/05-01/08-731, paragraph 15. 
^̂  ICC-01/05-01/08-731, paragraph 16. 
^̂  ICC-01/05-01/08-731, paragraph 17. 
^̂  ICC-01/05-01/08-731, paragraph 19. 
^̂  ICC-01/05-01/08-731, paragraph 21. 

No. ICC-01/05-01/08 10/106 20 July 2010 



rejected, and it is suggested that the defence argument that the Pre-Trial 

Chamber has to confirm, mention or "retain" each factual allegation to enable 

their use at trial is unfounded and should be rejected.^^ 

24. The prosecution submits that Trial Chamber III should not adopt the relevant 

decision of Trial Chamber II in the Katanga case relied on by the defence, 

highlighting that it is not in any event binding on the Chamber. ^̂  The 

prosecution particularly takes issue with Trial Chamber 11's conclusions that 

"under the Statute, the decision on confirmation of the charges is the only 

document which can serve as a reference during Trial Chamber proceedings", 

and that the DCC no longer serves as a reference document for the purposes 

of trial.^^ The principal arguments supporting these submissions have been set 

out above.^^ 

25. The prosecution submits it has provided the accused with adequate notice of 

the nature, content and scope of the charges and it resists the suggestion that 

the Second Amended DCC contains new factual allegations that were 

unaddressed in the Confirmation Decision. The prosecution argues that the 

suggested "new allegations" are facts previously relied on by the Prosecutor, 

which were not expressly rejected by Pre-Trial Chamber 11.̂ ^ 

26. As to the alleged defects in the Second Amended DCC,^^ the prosecution 

suggests the defence has misunderstood the Confirmation Decision, and that 

the matters allegedly absent are set out therein.^^ On the defence submission 

that the prosecution has wrongly used "open expressions" such as "on or 

about" and "include but (...) not limited to" which are said to have added or 

"̂̂  ICC-01/05-01/08-731, paragraph 25. 
^̂  ICC-01/05-01/08-731, paragraph 27. 
^̂  ICC-01/05-01/08-731, paragraph 26; ICC-01/04-01/07-1547-tENG, paragraphs 10 - 16. 
^̂  ICC-01/05-01/08-731, paragraphs 27 - 29. 
^̂  ICC-01/05-01/08-731, paragraph 30. 
^̂  ICC-01/05-01/08-731, paragraph 33. 
^̂  ICC-01/05-01/08-731, paragraphs 34, 35 and 37. 

No. ICC-01/05-01/08 11/106 20 July 2010 



expanded the Pre-Trial Chamber's conclusions on the scope of the charges, 

the prosecution submits they do not have this effect, and that they are 

comprehensible when read in the context of the relevant paragraphs of the 

Second Amended DCC and, critically, when it is read as a whole.̂ ^ 

27. For all of the above reasons, the prosecution submits that the Application 

should be dismissed.^^ 

IL Relevant Provisions 

28. In accordance with Article 21(1) of the Statute, the Trial Chamber has 

considered the following provisions: 

Article 61 of the Statute 
Confirmation of the charges before trial 
[...] 

3. Within a reasonable time before the hearing, the person shall: 
(a) Be provided w îth a copy of the document containing the charges on 
vv^hich the Prosecutor intends to bring the person to trial; and 
(b) Be informed of the evidence on which the Prosecutor intends to rely at the 
hearing. 

5. At the hearing, the Prosecutor shall support each charge with sufficient evidence to 
establish substantial grounds to believe that the persons committed the crime 
charged. The Prosecutor may rely on documentary or summary evidence and need 
not call the witnesses expected to testify at the trial. 

7. The Pre-Trial Chamber shall, on the basis of the hearing, determine whether there 
is sufficient evidence to establish substantial grounds to believe that the person 
committed each of the crimes charged. Based on its determination, the Pre-Trial 
Chamber shall: 

(a) Confirm those charges in relation to which it has determined that there is 
sufficient evidence, and commit the person to a Trial Chamber for trial on the 
charges as confirmed; 

^' ICC-01/05-01/08-731, paragraph 36. 
52 ICC-01/05-01/08-731, paragraph 38. 
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Article 64 of the Statute 
Functions and powers of the Trial Chamber 

[...] 

2. The Trial Chamber shall ensure that a trial is fair and expeditious and is conducted 
with full respect for the rights of the accused and due regard for the protection of 
victims and witnesses. 

[...] 

6. In performing its functions prior to trial or during the course of a trial, the Trial 
Chamber may, as necessary: 

(f) Rule on any other relevant matters. 

Article 67 of the Statute 
Rights of the accused 

1. In the determination of any charge, the accused shall be entitled to a public hearing, 
having regard to the provisions of this Statute, to a fair hearing conducted impartially, 
and to the following minimum guarantees, in full equality: 

(a) To be informed promptly and in detail of the nature, cause and content of 
the charge, in a language which the accused fully understands and speaks; 

Article 74 of the Statute 
Requirements for the decision 
[...] 

2. The Trial Chamber's decision shall be based on its evaluation of the evidence and 
the entire proceedings. The decision shall not exceed the facts and circumstances 
described in the charges and any amendments to the charges. The Court may base its 
decision only on evidence submitted and discussed before it at the trial. 

[...] 

Regulation 52 of the Regulations of the Court 
Document containing the charges 

The document containing the charges referred to in article 61 shall include: 

(a) The full name of the person and any other relevant identifying 
information; 
(b) A statement of the facts, including the time and place of the alleged 
crimes, which provides a sufficient legal and factual basis to bring the person 
or persons to trial, including relevant facts for the exercise of jurisdiction by 
the Court; 
(c) A legal characterisation of the facts to accord both with the crimes under 
articles 6, 7 or 8 and the precise form of participation under articles 25 and 28. 
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III. Analysis and Conclusions 

29. The first question to be answered is the true purpose of the DCC, as provided 

by the Rome Statute framework. Trial Chamber I addressed this issue, as 

foUows:^^ 

A Document containing the Charges 

12. Pursuant to Article 64(8)(a) of the Statute, "[a]t the commencement of the trial the 
Trial Chamber shall have read to the accused the charges previously confirmed by 
the Pre-Trial Chamber", "shall satisfy itself that the accused understands the nature of 
the charges", and "afford him an opportunity to make an admission of guilt in 
accordance with article 65 or to plead not guilty." Regulation 52 of the Regulations of 
the Court, headed "Document containing the charges" provides that the prosecution, 
pursuant to Article 61, shall provide a document that shall include: 

a) The full name of the person and any other relevant identifying information; 
b) A statement of the facts, including the time and place of the alleged crimes, 
which provides a sufficient legal and factual basis to bring the person or persons to 
trial, including relevant facts for the exercise of jurisdiction by the court; 
c) A legal characterisation of the facts to accord with the crimes under articles 6, 7 
or 8 and the precise form of participation under articles 25 and 28. 

13. Although Article 61 and Regulation 52 relate to proceedings before the Pre- Trial 
Chamber [...] the Trial Chamber considers that filing an amended "Document 
containing the charges" is necessary to ensure that there is a complete understanding 
of the "statement of facts" underlying the charges confirmed by the Pre-Trial 
Chamber, and to enable a fair and effective presentation of the evidence (as part of a 
fair and expeditious trial in accordance with Article 64 of the Statute). 

30. Trial Chamber III is similarly persuaded that it is critical that a DCC is 

provided for the purposes of this trial, because the Confirmation Decision 

does not provide a readily accessible statement of the facts that underlie each 

charge.^ The Chamber respectfully suggests that in future an annex to the 

Confirmation Decision, framed in this way, would be of very considerable 

assistance to the Trial Chambers.^^ Furthermore, it would in future be of 

^̂  ICC-Ol/04-01/06-1548, paragraphs 12 and 13. 
^̂  See ICC-01/04-01/07-1547-tENG, paragraph 13. 
^̂  See ICC-01/04-01/07-1547-tENG, paragraph 31. 
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assistance to the Trial Chambers if the DCC includes footnotes providing 

appropriate references to paragraphs of the Confirmation Decision.^^ 

31. Trial Chamber II has stressed the importance of distinguishing between the 

charges and the evidence, suggesting that the charges are defined and set by 

the Pre-Trial Chamber, and the Prosecutor advances the evidence.^^ In an 

earlier written Decision, Trial Chamber II indicated that the facts and 

circumstances are an integral part of the charges, which the Trial Chamber in 

its final judgment must not exceed, and that a charge is not a mere statement 

of the legal characterisation - it is instead a mixture of the statement of the 

facts and their legal characterisation.^^ On a linked subject, the Chamber 

indicated that it was necessary for the prosecution to prepare a concise 

document reflecting the charges ("Summary of the Charges") because this 

would promote a greater understanding of the charges, and is generally 

indispensible. It was stressed that the language of the Pre-Trial Chamber 

should be used.^^ As an exceptional step. Trial Chamber II ordered the 

prosecution to prepare a Summary of the Charges, reiterating the language of 

the Pre-Trial Chamber in its Confirmation Decision, numbering each charge. 

The prosecution was ordered not only to restate the findings of the Pre-Trial 

Chamber but also it was to extract the factual findings relied on.̂ ^ 

32. Trial Chamber II concluded that the Decision on the Confirmation of Charges 

is the only document that can serve as a reference during the trial 

proceedings. The Statute made the Pre-Trial Chamber the arbiter of the facts 

that are the subject of the prosecution - as reflected in the DCC - as well as 

the evidence produced by the prosecution in support thereof. The Pre-Trial 

56 See ICC-01/04-01/07-1547-tENG, paragraphs 23 and 30; Annex 1 to Document Summarising the Charges 
Confirmed by the Pre-Trial Chamber, 3 November 2009 ICC-01/04-01/07-1588-Anxl. 
57 Transcript of hearing on 23 November 2009, ICC-01/04-01/07-T-78-ENG ET WT, page 4, line 22 - page 5, 
line 1. 
^̂  ICC-01/04-01/07-1547-tENG, paragraph 10. 
^̂  ICC-01/04-01/07-1547-tENG, paragraphs 12 and 17. 
^̂  ICC-01/04-01/07-1547-tENG, paragraph 29. 
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Chamber is entitled to reject or accept the facts relied on, and therefore, it is 

not "merely a Chamber for the registration or rejection of the Document 

Containing the Charges" .̂ ^ 

33. Addressing Regulation 55 of the Regulations of the Court, the Appeals 

Chamber determined that: 

91. The drafting history of article 74 (2) of the Statute [...] confirms that Regulation 55 
must be limited to the facts and circumstances described in the charges or any 
amendment thereto. As the Prosecutor notes, what would become the second 
sentence of article 74 (2) of the Statute was first contained in an Argentinean proposal 
of 13 August 1996 for the Rules of Procedure and Evidence. The commentary to the 
proposal explained that "the court may not hand down a judgement on acts which 
have not been included in the indictment or an amendment thereto". Thus, the 
purpose of the provision was to bind the Chamber to the factual allegations in the 
charges.^2 

34. The Appeals Chamber went on to observe: 

97. Regulation 52 of the Regulations of the Court [...] stipulates that the document 
containing the charges shall contain three distinct elements: information identifying 
the accused person, a statement of the facts, and the legal characterisation of these 
facts. The distinction between facts and their legal characterisation should be 
respected for the interpretation of Regulation 55 as well. The text of Regulation 55 
only refers to a change in the legal characterisation of the facts, but not to a change in 
the statement of the facts. This indicates that only the legal characterisation 
(regulation 52 (c) of the Regulations of the Court) could be subject to change, but not 
the statement of the facts (regulation 52 (b) of the Regulations of the Court) [...].^^ 

35. This Chamber is persuaded by the weight of this authority from the Appeals 

Chamber and the other two Trial Chambers, which reflects the terms and the 

substance of the relevant provisions of the Rome Statute framework. It 

follows that the Second Amended DCC filed following the Confirmation 

Decision must describe the charges by reference to the "statement of facts" 

underlying the charges confirmed by the Pre-Trial Chamber - its precise 

factual findings. 

^̂  ICC-01/04-01/07-1547-tENG, paragraph 16. 
^̂  ICC-01/04-01/06-2205, paragraph 91. 
^̂  ICC-01/04-01/06-2205, paragraph 97. 
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36. The defence develops a general objection to the prosecution's reliance on the 

"Second Amended DCC", contending that as it contains references to crimes 

not confirmed by the Pre-Trial Chamber, any mention of the charges should 

identity the relevant portion of the Confirmation Decision rather than the 

Second Amended DCC.^ 

37. As decided by Trial Chamber II the Confirmation Decision is the authoritative 

document for all trial proceedings. Thus, whenever the prosecution refers to 

the charges against the accused, this should be by way of the exact language 

of the Confirmation Decision, and with specific reference to the relevant 

paragraph. 

38. The second - and final - question is whether the Second Amended DCC 

complies with these requirements. The Pre-Trial Chamber confirmed the 

following charges:^^ 

(i) murder constituting a crime against humanity (count 7) within the meaning of 
article 7(l)(a) of the Statute; 
(ii) rape constituting a crime against humanity (count 1) within the meaning of article 
7(1) (g) of the Statute; 
(iii) murder constituting a war crime (count 6) within the meaning of article 8(2)(c)(i) 
of the Statute; 
(iv) rape constituting a war crime (count 2) within the meaning of article 8(2)(e)(vi) of 
the Statute; and 
(v) pillaging constituting a war crime (count 8) within the meaning of article 
8(2)(e)(v) of the Statute; 

39. In providing the Trial Chamber with the Second Amended DCC, the 

prosecution expressly accepted the restrictions set out above as to the contents 

of this document:^^ 

^̂  See, e.g., ICC-01/05-01/08-694, paragraph 80. 
^̂  ICC-01/05-01/08-424, final order, pages 184 - 185. 
^̂  ICC-01/05-01/08-593, paragraphs 3 and 4. 
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3. In order for the Prosecution to provide the Chamber with a charging document 
consistent with PTC IFs Decision Confirming the Charges, some portions of the text 
were removed. Other portions of the text were moved to different sections of the 
Second Amended DCC in order to retain factual continuity. No additional or new 
facts that were not contained in the Amended DCC were added to the Second 
Amended DCC. 

4. The Second Amended DCC submitted reflects: (i) the confirmed charges against 
the Accused; and (ii) the facts and circumstances upon which each charge is based, 
with reference to the specific findings in the confirmation decision. 

40. It follows that if the prosecution succeeded in discharging that undertaking, it 

will have complied with the approach that is to be taken as regards any 

amendment to the DCC following the Confirmation Decision. The Chamber's 

analysis of the suggested breaches by the prosecution of this obligation is set 

out hereafter. 

A. The person charged (paragraphs 1 - 8 of the Second Amended DCC) 

Alleged Breach: Exceeding the scope of the facts 

41. The defence alleges that with the exception of the proposed facts contained in 

paragraphs 1 - 3 , paragraph 4, third sentence, and paragraph 8,̂ ^ the 

allegations in paragraphs 1 - 8 of the Second Amended DCC exceed the scope 

of the facts confirmed by the Pre-Trial Chamber.^^ 

42. The first sentence of paragraph 4 of the Second Amended DCC, which states 

that "[djuring the second half of 1998, Bemba established his own movement, 

the Mouvement de Libération du Congo (hereinafter referred to as 'MLC') in 

Kisangani, [Democratic Republic of the Congo ("DRC")]"^^ differs from the 

reference in the Confirmation Decision to "the creation of the politico-military 

movement (MLC/ALC) in 1999".^° In the Chamber's view, the information 

contained in this passage is essentially background detail rather than factual 

^̂  ICC-01/05-01/08-694, paragraph 55. 
^̂  ICC-01/05-01/08-694, paragraphs 51 - 56. 
^̂  ICC-01/05-01/08-694-Conf-Exp-AnxA, paragraph 4. 
"̂^ ICC-01/05-01/08-424, paragraph 457. 
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allegations supporting the charges, and therefore it does not constitute a 

modification of the charges. 

43. The defence objects to the first sentence of paragraph 5 of the Second 

Amended DCC, which suggests that during the relevant period Mr Bemba 

was the MLC President and Commander-in-Chief.^^ The Pre-Trial Chamber 

in the Confirmation Decision relied on evidence that under Article 12 of the 

MLC Statute, Mr Bemba was the President of the MLC and Commander-in-

Chief of its military wing, the Armée de Libération du Congo ("ALC").^^ 

Accordingly, the first sentence of paragraph 5 should state, more precisely, 

"MLC president and Commander-in-Chief of the ALC" and the prosecution is 

instructed to make the necessary revision. The defence also objects to the 

second sentence of paragraph 5 of the Second Amended DCC, which asserts 

that as of 13 July 2002 Mr Bemba obtained the rank of a General. The 

Chamber finds that this information simply provides evidential detail rather 

than additional facts to support the charges, and therefore does not constitute 

a modification to, or exceed the scope of, the charges. 

44. It is set out in paragraph 6 of the Second Amended DCC that "[i]n June 2003, 

Bemba became one of four DRC vice-presidents in the DRC Transitional 

Government" and paragraph 7 refers to events that allegedly took place in 

2006 and 2007.̂ ^ Whilst this assertion exceeds the time-span of the charges 

confirmed against the accused, which are limited to crimes allegedly 

committed from on or around 26 October 2002 to 15 March 2003, ̂ ^ t^e 

information contained in these paragraphs is essentially background detail 

rather than factual allegations supporting the charges, and therefore it does 

not constitute a modification of the charges. 

^̂  ICC-01/05-01/08-694-Conf-Exp-AnxA, paragraph 5. 
^̂  ICC-01/05-01/08-424, paragraphs 453 - 457. 
^̂  ICC-01/05-01/08-694-Conf-Exp-AnxA, paragraphs 6 and 7. 
^̂  ICC-01/05-01/08-424, paragraph 478. 
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