Cour

Pénale f - ‘i}
Internationale IE o laﬁ_‘.& Ej
International ‘5,...; qéb
Criminal

Court

Original: French

FRE-TRIAL CHAMBER 1

HOC-01 -0 A6-B03-EN 14-05-2007 17157 SL PT

Mo ICC-0104-01/06
Diate: 29 January 2007

Before: Judge Claude Jorda, Presiding Judge

Judge Akua Kuenyehia
Judge Sylvia Steiner

Registrar Mr Bruno Cathala

SITUATION IN THE DEMOCRATIC REPUBLIC OF THE CONGO

IN THE CASE OF

THE PROSECUTOR v. THOMAS LUBANGCA DYILO

Public Redacted Version
with Annex [

Decision on the confirmation of charges
s

The Office of the Prosecutor
Mr Luis Moreno Ocampo
Ms Fatou Bensouda

Mr Ekkehard Withopf

Legal Representatives of Victims a/0001/06
o a/0003/06 and a/0105/06

Mr Luc Walleyn

Mr Franck Mulenda

Mz Carine Bapita Buyvangandu

Mo 01/04-01./06 1157

Counsel for the Defence
Mr Jean Flamme
Ms Véronigue Pandanzyla

29 lanuary 27



1CC-01 0e-01A0G-BO3EN 14-05-2007 2/

Table of Contents

A FacTual BACKGROUND ..o
1. The District of Ituri befure 1 ]ulu. II:](T' ...................................................................... 5

2 Thomas Lubanga Dyilo ... et s e D

3. Prosecution allegations against Thnmas Lubung.: Dyﬂn FEO R e e B
B N A O PR T TR A L ST L s e s i

AL THE STANDARD UNDER ARTICLEAL{7) OF THE STATUTE... e e e R
B. MATTERS RELATING TO THE ADMESSIBILITY OF EVIDENCE AND TS PROBATIVE VALUE. 14
L Preliminary observations ... penes 14
2 Judgements of the Appeals Clrmmber o I:J:'u: ﬁrst a.nd mnnd ::Ifmmns o
the Prosecution requests for redactions under rule 81.. RPN PPN o2
3. Challenges by the parties relating to the admissibility and pmb.!m't- valur_- ol
thi evidence admitted for the purpose of the confirmation hearing ... 26

A, DEFENCE AFPLICATION REGARDING THE FORM OF THE DOCUMENT CONTAINING
T T R o s s s R S B R R s s s E

B. MATTERS RELATING TO THE DISCLOSURE PROCESS FOR POTENTIALLY EXCULPATORY
EVIDENCE OR EVIDENCE WHICH COULD BE MATERIAL TO THE PREPAKATION OF THE

C. Dl-_H:. NCE REQUEST TO EXCLUDE CERTAIN PARTS OF THE I’feu:ﬂ-.:_unun 5 FINAL

D. DEFENCE REQUEST FOR ACCESS TO A REPORT RECISTERED IN THE RECORD OF THE

E ]L'm:.mcrm OF THE Cr..'-l..r:liT AND ADMISSIBILITY OF THE CASE OF THE PHu:-J.Lumn
O AS L  Na D saara

A EXISTENCE AND NATURE OF THE ARMED CONFLICT IN ITURL. i v
1. Analvsm of the evidence relating to the existence and nature ni I:he arm-ud
2 The dm.ra-:tens.ltmn n.F tht- armed nmﬂ:ct L L s T
B. EXISTENCE OF THE OFFENCE UNDER ARTICLES B{2)B)(xxvi) AND B{Z)(E)VI) OF THE

L Enlisting or conscripting children under the age of fifteen years ... 83
2. Active participation in hostilfes o M1
3. Discrete elements in the two articles: “into the national armed forces” or

No. 01/04-01/06 27157 29 January 2007

Officil Courd Traveslaiusy

15t SL PT



1CC-01 001 A06-BO3EN 14-05-2007 37157 SL PT

"intg armed fOroes OF BROUPS" | i i el i e e, B4
C. EXISTENCE OF A NEXUS BETWEEN THE ARMED COMFLICT AND THE ALLECGED CRIMES . 98

V. THE PRINCIPLE OF LEGALITY AND MISTAKEOFLAW ... 102
VI CRIMINAL RESPONSIBILITY ..o seseres s ssmmersssseseresssaneressses LIS

A MODES OF LIABILITY S ||
L. Scope of the .m..':ly:.ls-. PPPTTETRIPRTPIRPPRTRRRR ||
2. The concept of co- perpetr.mnn as embndled in the Statube. i 111
3. Elements of co-perpetration based on joint control over the crime o0 1160
B IS THERE SUFFICIENT EVIDENCE TO ESTABLISH SUBSTANTIAL CROUNDS TO BELIEVE
THAT THOMAS LUBANGA DviLo s CRIMINALLY RESPONSIBLE AS A CO-
PERPETRATOR WITHIN THE MEANING OF ARTICLE 25(3)( A) (8 THE STATUTE FOR THE
CRIMES WITH WHICH HE 15 CHARGED ... 2125
1. Objective BRmenes .. oo e ssmecrs sremmr s meeereimmrrsses. L2
e e e TN T b L R
3. Comclusion 153

No. 01/04-01/06 3157 29 January 2007

Officil Courd Traveslaiusy



1CC-01 0e-01A06-BO3EN 14-05-2007 4157 SL PT

PRE-TRIAL CHAMBER I of the International Criminal Court (“the Chamber” and
“the Court” respectively), having held the confirmation hearing in the case of The

Prosecutor v Thomas Lubanga Dyilo,

HEREBY RENDERS THE FOLLOWING DECISION.

No. 01/04-01/06 4157 29 January 2007
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I. INTRODUCTION
A. Factual Background
1. The District of 1t before 1 fuly 2002

1L lturi is a district in the Orientale Province of the Democratic Republic of the
Congo (the DRC), It is bordered by Uganda to the east and Sudan to the north, li=
population is between 3.5 and 55 million people, of whom only about HNLK live in
Bunia, the district capital, lturi’s population consists of some 20 different ethnic
groups, the largest being the Hemas, the Alurs, the Biras, the Lendus and their
southem sub-group, the Ngits.

. Iturt s rich in natural resources, such as gold, oil, tmber, coltan and
diamonds. For example, the Mongwalu mine, which is located about forty-five
kilometres north-west of Bunia, is the most important gold mine in the DRC and one

of the most important in Central Africa,

A The majority of the population of lturi makes its living from agriculture, and
the rest from trade, animal husbandry and fishing. Agriculture is the principal
economic activity of the Lendus, while the Hemas are more active in livestock

farming,

4. In the summer of 1999, tensions developed as a result of disputes over the
allocation of land in lturi and the appropriation of natural resources. During the
second half of 2002, there was renewed violence in various parts of the district,

2. Tius Lubanga Dyilo

5 Thomas Lubanga Dvilo was bom in 1960 in Jiba (Djugu territory of lturi,
Orientale Province, DRC), and belongs to the Hema ethnic group. He studied at the
University of Kisangani, where he obtained a degree in psychology. From 1986 o
1997, he allegedly headed an organisation called “Votura”. From 1990 to 1994, he was
also allegedly assistant at the CEPROMAD University. Throughout that period, he

No. 01/04-01/06 S(157 29 January 2007
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also engaged in other income-generating activities, ranging from tarming to gold

trading.

B O the evidence presented for the purpose of the confirmation hearing, it
would appear that Thomas Lubanga Dvilo entered politics between late 1999 and
early 2000, Soon thereafter, he was elected to the Tturi District Assembly.!

7 On 15 September 2000, the statutes of the Lnion des Patriots Congolats (UPC)
were signed by Thomas Lubanga Dwyilo, as the first signatory, and several other
persons who subsequently held leadership positions within the party and its armed
military wing, the Forces Patriotiques pour la Libération du Congo (FFLC). In August
2002, the UPC took control of Bunia.?

s In early September 2002, the UPC was renamed Union des Pabriotes
Congolnis/Réconciliation o Paix (UPC/RFP) and Thomas Lubanga Dyilo appointed its
President. A few days later, in Bunia, Thomas Lubanga Dyilo signed the decree
appointing the members of the tirst UPC/RP executive for the ltari District. At the
same time, a second decree officially established the FPLC. Immediately after the
establishment of the FPLC, Thomas Lubanga Dyila became its Commander-in-Chief,

3. Prosecution allegabions against Thomas Lubangia Dyilo

Q. In the "Document Containing the Charges, Article 61(3)(a),"? filed on 28
Auvgust 2006, the Prosecution charges Thomas Lubanga Dyilo under articles
8{2)(ejivii) and 25{(3)(a) of the Statute with the war crimes of conscripting and
enlisting children under the age of ffteen years into an armed group (in this case, the
FPLC, military wing of the UPC since September 2002)* and using them to participate

VCurmiculum Vitee of Thomas Lobanga, DRC-OTP-0082-(378,

* DRC-OTP-N91-47, Statement of [REDACTED], DRC-OTP-(RO05010%, para. 137 and DRC-OTP-
150148, para. 2.

T HICC-0 -0 D6-356-Conf-Ans.

4 [bid., parn. 14
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actively in hestilities® The Prosecution submits that “the crimes ocourred in the

context of an armed contlict not of an international characker.™

1)l The Prosecution asserts that even prior to the founding of the FP'LC, the UPC
actively recruited children under the age of fifteen years In significant numbers and
subjected them to military braining in its military training camp in Sota, amongst
other places”

11. The Prosecution further submits that, after its founding and until the end of
2003, the FPLC continued to systematically enlist and conscript children under the
age of fifkeen years in large numbers in order to provide them with military training,
and use them subsequently to participate actively in hostiliies® including as
bodyguards for senior FPLC military commanders® The FPLC military training

camps included camps in Centrale, Mandro, Rwampara, Irumu and Bule"

12 The Prosecution submits that Thomas Lubanga Dyilo is criminally responsible
tor the crimes listed in the Document Containing the Charges as a co-perpetrator,

jointly with ather FI'LC officers and UPC members and supporters.”

B. Major procedural steps

13 On 5 July 2004, the Presidency of the Court assigned the Situation in the
Democratic Republic of the Congo to the Chamber.2

14 On 16 September 2H¥M, Judge Claude Jorda was declared Presiding Judge of
the Chamber.™

" Ibid., para. 27

*Ibid, para. 7.

" Iid., para. 26

*Ibid., para. 27,

* Ibid., para 4.

" [bid., para. 34.

U [bid., paras. 20 and 23
EICC01M4-1.

1 HCCOTM-2
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15.  On 12 January 2006, the Prosecution filed the application requesting the

issuance of a warrant of arrest against Thomas Lubanga Dyilo.*

16, On 1) February 2006, the Chamber issued a warrant of arrest against Thomas
Lubanga Dyilo.”® A request for his arrest and surrender was then transmited to the
Democratic Republic of the Congo on 24 February 2006, On 16 and 17 March,
Thomas Lubanga Dyiloe was arrested in the Democratic Republic of the Congo,
surrendered to the Court and transferred to the Court's detention centre in The

Hague.

17. On 20 March 2006, Thomas Lubanga Dyilo made his first appearance before
the Chamber at a hearing during which the Chamber satisfied itself that he had been
informed of the crimes which he is alleged to have committed and of his rights. At
that hearing, the Chamber announced that the confirmation hearing would be held
on 27 June 2006,

14, ©On 22 March 2006, the Chamber designated Judge Sylvia Steiner as Single
Judge responsible tor exercising the functions of the Chamber in the instant case,
including those functions provided for in rule 121{2)(b) of the Kules of Procedure and
Evidence (“the Rules”).” On 15 and 19 May 2006, the Single Judge rendered two

decisions on the system of disclosure and the establishment of a timetable.

9. On 28 July and 20 Octpber 2006, the Chamber granted the status of victims
authorised to participate in the case of The Prosecutor v Thomas Lubanga Dyile to
Applicants a/001/06, aMNZ/06, 4/000306 and a/0105/6." According to the decision,
thi status of victim within the meaning of rule 85 of the Rules is subject to the

14 ICT-01NM-08-U5 Exp.

" IOC-01 -0 6-2-US-tEN. The warrant of arrest and related documents were unsealed gn 17 March
(HOC-0103-0 L 0R-37),

W C-O T A0 e 2-US,

= CC-0] -0 Te-51-tEM

* BCC-010E-01 - 102

 ECCO L0 6-238-LEN, KOT-01H-01/e-205-Conf-Exp-tEN; TOCATH-01 06-60 1-tEN
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existence of a direct causal link between the harm suffered by the applicant and the
charges brought against Thomas Lubanga Dyilo,

2. In the Document Containing the Charges, Hled on 28 August 2006, the
Prosecution submiits that between 1 July 2002 and 31 December 2003, Thomas
Lubanga Dvilo, as a co-perpetrator, conscripted and enlisted children under the age
of fifteen vears and used them to participate actively in hostilities

21. Cn 22 September 2006, the Chamber rendered a decision on the arrangements

tor the participation of victims at the confirmation hearing ™

22 On 3 October 2006, the Chamber refected the challenge to the Court's
jurizdiction made by the Defence under article 192)(a) of the Statute.™ In a decision
rendered on 14 December 2006, the Appeals Chamber upheld the impugned

decision.™

23, On 2 August™ 15 and 20 September™ and 4 October 2006, the Chamber
rendered four decisions on applications concerndng  redactions and  summary

evidence filed by the Prosecution pursuant to rule 81 of the Rules.

24 On 5 October 2006, the Chamber designated Judge Claude Jorda as Single
Judge in the case of The Prosecutor o, Thomas Lubanga Dyile responsible for exercising,
amongst other functions, the functions provided for in rule 122{1) of the Rules until
the end of the confirmation hearing.

25, On 18 October 206, Single Judge Claude Jorda rejected the application for
inberim release submitted by the Defence for Thomas Lubanga Dyilo,”

™ Crime punishable under arficle S2HbH ) of the Stamute; mode of liability provided for in aricle
25¢3)(a) of e Statute.

A CC-01 01 The-462-tEM.

o ICCOHMO 10312

SHCCOL -0 e-TT2

U OO 001 The-235.

T ICCOLE-D 106437, KoOC-01 -0 T0-455.

= CCOLM-0106-5153-Cont-Exp.
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26, ©On 19 and 20 October 2006, the Chamber rendered two decisions authorising
the Prosecutor to call a staff member of the United Nations Organization to bestify
befare the Chamber at the confirmation hearing. 1t also authorised an observer from

the United Mations to attend the hearimg,.

27, On 20 October 2006 alen, the Prosecution addressed it final List of Evidence to
the Chamber under rule 121(3) of the Rules®™ On 2 and 7 November 2006, the
Detence filed its List of Evidence

28 At the hearing ot 26 October 2006, the Prosecution informed the Chamber of
its intention to proof the witness whom it intended to call to testify at the

confirmation hearing,

29, On 8 November 2006, the Chamber rendered a decision on the proofing of
witnesses before they testify betore the Court™ in which it ordered the Victims and
Witnesses Unit to familiarise the wiiness with the Court, to explain to her how
proceedings are conducted betore the Court, with particular reference to the
confirmation hearing, and to discuss with the wilness matters relating to her
protection. The Chamber also ordered the Prosecution not to proot the winess and to
refrain from all contact with her outside the courtroom from the moment she made

the solemn undertaking provided for in rule 66 of the Rules.

3. The confirmation hearing in this case was held from 9 to 28 November 206 in
accprdance with the terms set on 7 Movember 2006 pursuant to rule 122(1) of the
Runfes T

31. Following the hearing, on 1 and 4 December 2006, the Representatives of the

Victims filed written observations on points of fact and law discussed at the

= PCC-OL A0 Te-S4a-tEM,

= This Prosecutinn had filed a first List of Evidenoe on 28 August 2006 (BOC-0004-01/06-595-Crmi-Exp-
Any). It filed an Amended List of Evidence on ) October 2006 (ICC-H -0 /(6-595-Conf-Exp-
M)

= [CC-01 -0 Te-64, TOC-01 -0 /Te-5H73.

M ICCDL-D1 6679,

90T 6678
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hearing.® The Prosecution’s observations addressing matters that were discussed at
the confirmation hearing were filed on 4 December 20067 On 6 December 2006, the
Detence tiled its brief on points of fact and law discussed at the hearing

32 On 14 December 2006, the Appeals Chamber reversed™ the decisions of 15 and
20 September 2006 on the redactions made by the Prosecution under rule 81 of the
Rules® The Appeals Chamber held that the Pre-Trial Chamber's decision lacked
sufficient reaspning authorising the redactions for the purpose of protecting further
investigations under rule 81(2) of the Rules or to protect the identity of victims,
where necessary, under rule 81(4) of the Rules. The Appeals Chamber held that this
error materially affected the Impugned Decision in that it could not be established,
an the basis of the reasoning that was provided, how the Pre-Trial Chamber had

arrived at its decisipn.™

= ICC-OLMH-0 1 Mo-745-tEN; TOC-0114-01/D6-750-tEN.
= ICCOL-006-742;  T0C-0104-00/06-749-Anx;  1CC-01IM-0106-755-Conl;  TOCTD1TH-01 {6-755-

Comf-Ani.

M HOCE-0106-TA3EN:  ICC-01/04-01M6-7od;  TCC-01 -0 06-T538-Conf;  TOC-00/04-01 06-759-
Conf-tEMN

= OO0 -0 The-F73; [OC-0] 001 Ta-774.

= ICCOLE-D 106437, KOO0 -0 0455

= FCC-01/04-01/16-773, para. 53
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II. PRELIMINARY EVIDENTIARY MATTERS

A. The standard under article 61(7) of the Statute

L
L
-

Pursuant to article 651{7) of the Statute:

The Prie-Trial Chamber shall, on the basis of the hearing, determing whether {hero
is sufficient evidence to establish substantial grounds to believe that the person
committed vach of the crimes charged. Based on its determination, thee Pre-Trisl
Chamber shall:

a)  Confirm thise charges i mlation to which it hes determined that there s
sufficiimt ovidence, and commit the person to a Trial Chamber for trizl on the
charges as confirmed;

b}  Decline o confirm those charges in relation o which [t has determined that
there is insuffickent evidenoe;

¢} Adjoumn the hearing amd request the Prosecutor b consider:

iy Prowiding further evidence or conducting further investigation with
respect 1o a particular charge; or

iy Amending a charge because the evidence submitted appoars to establish a
different crime within the jurisdiction of the Court.

34, The Prosecution considers that in construing the “substantial grounds to
believe” standard under article 61{7) of the Statute, the object and purpose of the
corfirmation hearing must be taken Into account. It submits that the purpose of the
confirmation hearing s to ensure that the evidence is sufficient to justify committal
for trial, adding that the presentation of summaries as provided for in article 61(5) of
the Statute supports this viewpoint. The Prosecution goes on to say that the standard
prescribed by article 61(7) comes close to the standard defined as "..a credible case
which would (if not contradicted by the Defence) be a sufficient basis to convict the

accused on the charge. "™

35. In her written observations, the Legal Representative of Victim af(105/06
considers that while the bench may, for the purpose of the warrant of arrest, base
their decision solely on the perception that the Prosecutor has of his case, with

= HOC-01 -0 06-T48-Cand, paras. 8-13, quoting from The Passcutor o Darie Kordic, Case No. TT-95-
1H4-1, Decision of 10 November 1995, p. 3.
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respect to the confirmation of the charges, the Chamber must establish that “serious

presumptions” exist.™

3. Approaching this from the perspective of the conviction of an acoused, the
Defence considers that the evidence presented by the Prosccution must be sufficient

toy reasonably sustain a conviction.

37.  In the opinion of the Chamber, the purpose of the confirmation hearing is
limited to committing for trial only those persons against whom sufficiently
compelling charges going bevond mere theory or suspicion have been brought * This
mechanism is designed to protect the rights of the Defence against wrongful and
wholly unfounded charges.

38, To define the concept of "substantial grounds to believe”, the Chamber relies
on internationally recognised human rights jurisprudence. In this regard, in its
judgement of 7 July 1987 in Soering o, United Kingdom, the European Court of Human
Rights (ECHR) defined this standard as meaning that “substantiol grounds have been
shown for believing."*In a joint partially dissenting opinion appended to the
judgement in Mamatkulop and Askarov v, Turkey, Jodges Bratza, Bonello and Hedigan
considered that “substantial grounds to believe” should be defined as “strong
grounds for believing “# Moreover, in that case, the Grand Chamber of the ECHR
assessed the material placed betore it as a whole ™

39 Accordingly, the Chamber considers that for the Prosecution to meet its
evidentiary burden, it must offer conerete and tangible proof demonstrating a clear

line of reasoning underpinning its specific allegations. Furthermore, the “substantial

= ICC-0L0M-01,06-745-LtEN, paras, 5-10

o PCC-OLM01/06-T64, paras. 37-41.

# United Mations High Commission for Human Rights, Report of e Conunittte ggainst Torture, United
Mations Dyoument, A3, Anneex [X, para f.

€ Eurppean Court of Human Rights, Soering o the United Kingdom, Judgement of 7 July 198,
Application Mo, 14135/83.

“ European Court of Human Rights, Grand Chamber, Manatiulon and Astoron 0. Tirekey, Judgement of
4 February 265, Applications Nos. 46827/949 and 4605109,

# See alen European Court of Human Rights, Chalal o e Lheited Kingdon, Judgement of 15 November
1996, Application Mo, 22141/93, para. 97,
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grounds to believe” standard must enable all the evidence admitted for the purpose
of the confirmation hearing to be assessed as a whole. After an exacting scrutiny of
all the evidence, the Chamber will determine whether it is thoroughly satisfied that
the Prosecution’s allegations are sufficiently strong 0 commit Thomas Lubanga
Dyilo for trial. In this regard, the Chamber will consider the various witness
staternents in the context of the remaining evidence admitted for the purpose of the
confirmation hearing, without however referencing all of them in this decision.

B. Matters relating to the admissibility of evidence and its probative value
L Preliminary observations

4. The Chamber recalls that, in accordance with the Decision on the schedule and

conduct of the confirmation hearing, rendered on 7 November 2006:=

any itemy included in the Prosecotion Additional List of Evidence filed on 20
Ohctobur 2006 shall be sdmitted into evidence for the purpose of the confirmation
hearing, wnless it 5 expressly ruled inadmissible by the Chamber upon a challenge
by any wf the participants at this hearing: and

any iwm incduded in the Defence List of Evidence filed on 2 November 2006 and
the Defence Additional List of Evidenoe filed on 7 Movember 2006 shall bo
admitted into evidence for the purposs of the confirmation hearing, unless it b
expressiy muled imadmissible by the Chamber upon a challenge by any of the
participants at the hearing;

41.  In addition, in its oral decision of 10 November 2006, rendered pursuant to
rule 122(3) of the Rules, the Chamber considered that:

- Firstly, the Defence challenged the admissibility of all evidence included in the
List of Evidence of the Prosscator af 20 Ocober 2006, for which redactions were
authorised and, in particular, documents containing redactions concerning, the
sources of information of the Prosecutor, as well as the summaries.

- Secondly, the Chamber notes that the first appeal was authorised in a decision of
28 September 2006, and the second an 4 Cotober 2006, The Chamber alsn notes
that the Defence did mol request suspensive eifect for these two decisions
Consequentty, the two decisions of the Pre-Trial Chamber are still applicable
[.-.] subject to the same reservitions that Texpressed a while ago.

Therefore. parties must be able 0 present their evidence during the confirmation
hearing. However, the Chamber would like to inform the participants that the
matter of the sdmissibility of evidence must be attached t the decision on the
merits. In this regard, the Chamber would Tike fo reassure thee parties that if the

& PO L1 (6678
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Appeals Chamber goes against these decisions in whole or in part, the evidence
that |s affected by such decislon will be sutomatically declared inadmissible #

2. Judgements of He Appeals Chamber on the first and second decisions on
Hie Prosecution requicsts for redactions under rule 81

a. ltems included in the List of Evidence filed by the
Prosecution on 201 October 2006 which are affected by the
First Judgement on Appeal

42, Im the Judgreat on the appeal of Mr Thomas Lubanga Dyile against the Decision of
Pro-Trial Cliamber | entitled “Fiest Decigien on the Prosecution Reguests and Amended
Requests for Redactions wnder Bule 817 (“the First Judgement on Appeal”), rendered by
the Appeals Chamber on 14 December 2(06, under the heading “ Appropriate Eeliet”,
the Appeals Chamber stated:

The Appeals Chamber has found that the Impugned Decision lacked sufficient
reasoning in relation o the finding of the Tre-Trial Chamber that the identities of
the witnesses covered by the Impugned Decision shyuld ot be disclosed to the
defenoe. The Appeals Chamber considers that this error materially affects the
Impugned Dedsion because it cannot be established, on the basis of the easoning
that was provided, how the Pre-Tral Chamber reached its decision. For that
reason, It is appropriate 1o reverse the Impugned Decision, As the reversal of the
Impugned Decision on the basks of the fist ground of appeal does not entail a
conclusive determination by the Appeals Chamber that the Pre-Trial Chamber
could not have authorised the non-disclosure of the identitles of the relevant
witneages o {he deferce in the present case, the Pre-Trial Chamber is directed to
decide anew upon the applications that gave rise to the Impugned Decisions,
husving pegard b the findings of the present judgement =

i CCAI---06-T-32-EN[ 10N ov 2006 Edited |, p. 30, lines 1-24.

T WCC-OLM-0L06-773, para. 53, Furthermore, the Appeals Chamber also pointed oot that the
Impugned Decision failed to propery address three of the most important oonsiderations for an
authorisation of non-disclosure of the identity of 2 witness pursuant o rule 81{4) of the Bules of
Progedure and Evidence the endangerment of the witness or of members of his or her family that the
disclosure of the identity of the witness muy cause; the nead o take profective measures; and why the
Pre-Trial Chamber considered that these measures would not be prejudicial tn, or inoonsistent with,
the rights of the Deferoe and the reguirements of a fair and impartial trial (last sentence of artiche 68(1)
of the Statute). The Appeals Chamber added thist with respect to the endangerment of witnesses or
mismbers of their families, the reasoning of the Pre-Trial Chamber did not provide any indication as 1o
why the Pre-Trial Chamber expected that the security ol wilmesses or their families may e
endangered if the witnesses” identities were disclosed to the appellant. Furthermore, sccording b the
Appeals Chamber, the Pre-Trial Chambser did not indicate which of the facts before it led the Pre-Trial
Chamber to reach such a conclusion. In relation to the need not to disclese the identities of the
witnisses, the Appeals Chamber noted that the Pre-Trial Chamber only stated that the security
situation in-some parts of the Demaocratic Republic of the Comgo had an impact on the availability and
feasibility of protective measunes, without clarifying the factors which it considered relevant for the
Mo, 01/04-01106 15/157 24 January 2007
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43, As a result, the First Judgement on Appeal reverses the Impugned Decision
which authorised the Prosecution not to disclose to the Defence the identities of the
tollowing witnesses: DRC-OTP-WWWW-0003; DRC-OTP-WWWW-0004; DRC-OTP-
WWWW-001e; DRC-OTP-WWWW-021; DRC-OTP-WWWW-0024; DRC-OTP-
wwww.nize: DRC-OTP-WWWW0027;  DRCOTP-WWWW-0030;  DRC-OTP-
wWwww.niaz: DRCOTP-WWWW0Isd: DRCOTP-WWWW.-0035;  DRC-OTP-
Wwww.oia?:, DRC-OTP-WWWW-0038; DRCOTP-WWWW-0D;  DRC-OTP-
WWWW-00K1; and DRC-OTP-WWWW-((44.

#. Consequently, the Chamber considers that the First Judgement on Appeal
affects the following items included in the List of Evidence fled by the Prosecution
an 20 October 2006: (i} the summaries of the statements, transcripts of interviews and
Prosecution investigators' notes and reports of the interviews of the above-reterenced
witnesses; and (i) any related document and video included in Annexes 1 to 9, 12 to
15, 18 to 21 of the “Amended Provision of summary evidence to the Pre-Trial
Chamber”("the Third Prosecution Application”), filed by the Prosecution on 4
October 2006,* {with the exception of those previously disclosed to the Defence in
unredacted form},

protection of the witnesses. Finally, the Appeals Chamber considered that the appellant had no
Imowledge of the facts relied tpon by the Pre-Trial Chamber for its decision and how the Chamber
had applied rube 81(4) of the Rules to the facts of the case. (Ibid., para. 21).

# According to Annex 22 of the Third Prosecution Application, this includes the following (tems:

i} Swmmary of the statement and transcript of the interview of Winess DRC-OTP-WWWW-00(3
and the following related docwments: DRC-OTP-0029-(055 to (1236; DREC-OTP-D029-0253 1o
DEC-OTP-29-151 o (252 DRC-OTP029-0246 to 025 DRC-OTP-29-258;, DRCIT-
ON20-0257; DRC-OTP-WE24-0137; DRC-OTP-0024-0138; and DRC-OTP-H024-0122;

il Summary of the Statement of Winess DRC-OTP-WWWW-00M and the following redacted
documents: DRC-OTP-3741254; DRC-OTP-0HI-044; DRC-OTP-01-045; DRC-OTP-041-
;. DRC-OTPNH-005;  DRC-OTP-(41-0052: DRC-OTP-041-0054;  DRC-OTH-041-00156;
DRCOTP-0 10058 DRC-OTP-4i-0060: DRC-OTP-M1-0061; DRC-OTP-0M1-0062: DRC-
OTP-0041-0063; DRC-OTT-0M1-0064; DRC-OTP-NM1-070; DRC-OTP-(0s 1-076, DRC-OTP-
DOHL-0097;  DRC-OTP-0041-0098; DRC-OTP-041-009%; DRC-OTP-0M1-01; DRC-OTF-0041-
0100; DRC-OTP-HME-0104; DRC-OTP-041-0107, DRC-OTPOHI-O0L; DRC-OTP<RRI-0110;
DRCOTT-0021-0111; DRC-OTP-041-0113; DRC-OTP-0MI-0114; DRC-OTP-0M1-01Th; DRC-
OTP-OMT; DRC-OTPHNEI-02Y, DRC-OTPM 14123, DRC-OTP-H1-M24; DRC-OTP-
D41-0135  DRC-OTP-0041-0127; DRC-OTP-0041-0128; DRC-OTP-0MI-013%. DRC-OTI-D041-
0131; DRC-OTP41-0132; DRC-OTP-0041-0133; DRC-OTPRML-01M; DRC-OTP-0041-0135;
DRC-OTP-O001-0136;  DRC-OTP-MHI-N37, DRC-OTP-NMI138; DRC-OTPNM1-0139; DRC-

No. 01/04-01/06 16/157 29 January 2007

Officil Courd Traveslaiusy



JCC-0L/04-0] /6-BO3-EN 14-05-2007 177157 SL PT

OTP-0ML-0040;  DRC-OTT-0041-0141; DRC-OTP-GM1-0145, DRC-OTP-(1-047; DRC-OTT-
0E1-0148; DRC-OTP-00H1-0152; DRC-OTP-H1-0153; DRC-OTPHL-015; DRC-OTP-0041-
M55, DRC-OTPMI-A56; DRC-OTP-041-0158; DRC-OTPXHI-0I60; DRC-OTP-{NH-01A;
DRC-OTP-041-0164;  DRC-OTP-04I-068; DRC-OTP-0M1-0174; DRC-OTP-(041-0176; DRC-
OTP-0H1-0186; DRC-OTP-MI-0187; DRC-OTP-(41-0191; DRC-OTP-0041-0196; DRCOTP-
1204 DRC-OTT-IH1-0206; DRC-OTP-(004 10307 and DRC-OTP-0H1-0210 o DRC-OTT-
01126

iiil Summary of the Statement of Withess DRC-OTP-WWWW-0016 and the fllowing related
documents: DRC-OTP-0126-(471 tn (472; DRC-OTP-0126-0473 to (M74: and DRC-OTP-0126-(475
o [MT;

v} Summary of the Statement of Withess DRC-OTP-WWWW-0021 and the fllowing related
documents: DREC-OTPH113-005; DRC-OTP-0113-0060; DRC-OTP-0113-0055, DRC-OTP-0113-
5E7; DRC-OTP-0116-0(M3; DRC-OTP-(NI8-00; DRC-OTP-0L1E-0003; DRC-OTP-029-01274;
DRCOTP-0102-007];  DRC-OTP-N29-0275; DRC-OTP-014-0254; DRC-OTP-0014-047]; DRC-
OTP-01L18-0063; DRC-OTP-0113-0052,  DRC-OTP-0132-038;, DRC-OTP-(N32-41399; DRC-OTP-
32-0300.  DRC-OTP-M32-401; DRC-OTP-32-4H02; DRCOTP-0L3-007,  DRC-OTP0132-
403 DRC-OTP-D132-0404; DRC-OTP-0132-1405; and DRC-OTP-0132-M06;

vl Swmmary of the Statemoent of Witness DEC-OTP-WWWW-0024 and the related document: DRC-
OTP-D90274,;

vil Summary of the Statement of Witness DRC-OTP-WWWW-IN26 and the following related
documients: DRC-OTP-OI08-014 o 0107; DRC-OTP-00140378 to (379; DRC-OTP-O0R0--(17:
DEC-OTP-0100: DRC-OTP-IHNG: DRC-OTP-a1-102; DRC-OTP-0109-002; - [RC-
OTP-0108-0003 ta (04; DRC-OTP-0108-0005 o Kk DRT-OTP-0109-007: DRC-OTP-0106-0002
o 0009, DRC-OTP-R-0010; DRC-OTP-O109-001 1, DRC-OTP-0108-0012; DREC-OTT-0108-0013;
DREC-OTP-HIN-015; DRC-OTP-01-0016; DRC-OTP-0108-MT; DRC-OTP-0009-118; DRC-
OTP-010e-0019; DRC-OTP-0100-0020; DRC-OTP-OI0-R1; DRCOTP-0I04-0p32.  DRC-OTP-
0109-0023; DRC-OTP-0109-0024; DRC-OTP-0109-0025; DRC-OTT-0109-0026 to 0027, DRC-OTP-
M9-0028; DRC-OTP-9-4NY; DRC-OTP-M-0030 to 1031, DRC-OTP-IIMS-0032 1o 0033;
DRC-OTP-(N09-0034; DRC-OTP-0ME-0035; DRC-OTP-0109-006; DRC-OTP-0109-0037 to DN28;
DRCOTP-0109-0039; DRC-OTP-0109-0040; DRC-OTP-0109-0041 o (043; DRC-OTP-0109-0044 tix
45; DRC-OTP-01M9-0M6; DRC-OTP-0109-(47; DRC-OTE-0109-0048; DRC-OTP-0H9-0049 10
noa(k DRE-OTP-0109-0051 to (052; DRC-OTP-01000053 10 (054; DRC-OTP-0108-0055 DRC-
OTP-ULR-D05E to O057; DRC-OTP-O109-0058; DRC-OTP-0109-0054, DRC-OTP-0109-0060; DRC-
OTP-0IR-D061; and DRC-OTP-0109-0062 1 (0&3;

viil Summary of the Statement of Withess DRC-OTP-WWWW-027 and the following related
discumients: DRC-OTP-0086-007, DRC-OTP-0096-0068 Lo (069, DRC-OTP-0086-0071; and DRC-
OTP-IRe-007Z;

villiSummary of the Statement of Withess DRC-OTP-WWWW-0030 and the following related
documents and videos: DRC-OTP-H 200203, DRC-OTP-0120-40295; DRC-OTP-0127-058; DRC-
OTP-0170060; DRC-OTP-0127-0004; DRC-OTP-0151-021; DRC-OTP-0151-0640; DRC-OTP-
M51-0645 (incleding  Annex [V: DRC-OTP-01531{0651); DRC-OTP-0LYFN053; DRC-OTP-I2(-
(204; DRC-OTP-OIAHRG; DRC-OTP-M274057; DRC-OTP12ZF-005%; DRC-OTP-OL37-0054;
DRC-OTP-027-0061; DRCOTP0IZ70B5;  DRC-OTP-0I27-0063%  DRC-OTPH137-0056;
and DRC-OTT-1E7-0065;

ix) Summary of the OTP investigatar’s report of the interyiew of Witness DRC-OTP-WWWW-032;

i Summary of the Statement of Withess DRC-OTP-WWWW-00H and the fllowing related
documents: DRC-OTP-017-0182, 0153 and 0184; and DREC-OTP-0017-0011;

xi) Summary il the transcript of the interview of Witness DRC-OTP-WIWWW-O035 by the
Prosecutbion;

ui) Summary of the transcript of the interview of Witness DRC-OTP-WWWW-IB7 by the
Prosecution;
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45. However, the Chamber considers that. for the reasons listed below, the First
Judgement on Appeal has no effect on the findings set out in the Impugned Decision
in respect of witnesses | REDACTED]:

o With respect o witness [REDACTED], his identity was subsequently
disclosed to the Defence upon his admission into the Witness Protection
Programme run by the Victims and Witnesses Unit and, accordingly, his
two statements were disclosed to the Defence in unredacted form pursuant

tor rule B1{4) of the Rules

b, With respect to witnesses [REDACTED), the Single Judge decided to

declare inadmissible for the purpose of the confirmation hearing:

mii)Summary of the transceipt of the interview of Witness DRC-OTP-WWWW-D038 by the
Prosecution and the following related docurments: DRC-OTP-0147-1333 to 0334; DRC-OTP-N072-
(473 to (H7E; and DRC-OTP-NTI-0471;

xivi Summary of the Statement of Withess DRC-OTP-WWWW-DHD and the fllowing related
documents: DRC-OTPHNZNG3,; DRC-OTP-O0M4-0254:; DRC-OTP-E7-1253%; DRC-OTP-O037-
01294 DRCOTP0L-014), DRC-OTP-N29-0275; DRC-OTP-0014-40186;, DRC-OTP-0148-0350;
DRCOTP-01458-0363; DRC-OTP-0148-0365; DRC-OTP-0148-0369; DRC-OTP-(M48-0370;  DRC-
OTP-0148-0373; DRC-OTTP-0145-0378; DRC-OTP-NI480377; DRC-OTP-048-41879; DRC-OTP-
DR1-0778; DRC-OTP-0091-000%9; DRC-OTP-0089-0443; DRC-OTP-0148-034), DRC-OTI1148-
036, DRC-OTP-0I480361; DRC-OTP-MS-0068; DRC-OTP-XS1-0016; and DRC-OTT-014-
mel;

w) Summary of the Statement of Withess DRC-OTP-WWWW-0HL and the following related
documents: DRC-OTP-0147-0320 (o 033]; DRC-OTP-DI47-0002 to 0319; DRC-OTP-0147-03011;
DRC-OTP-01470218 to 1223, DRC-OTP-0147-0205 to 0207; DRC-OTP0127-0148 to 0145 DRC-
OTP-NLZFE] o 0137, DRC-OTP-HN27-0129; DRC-OTPN 270126 to 7, DRC-OTPL27-0110
to (1113; DRC-OTP-27-0121 1o 0124; DRC-OTP-014741212 1o (12%6; DRC-OTP-1127-01 18 do 0115,
DRC-OTP-0147-0201 1o (2 DRC-OTP-0147-02(H; DRC-OTP-O147-0208 oy 0210; DRC-OTP-
A7 DRC-OTPI47-0298 to (299 DRC-OTP-0147-0297; DRC-OTP-0147-412%6; DRC-OTT-
0147-0295; DRC-OTP-0147-0294; DRC-OTP-0147-029; DRC-OTP-0147-09%  DRC-OTTH147-
0290 to (1201; DRC-OTPO147-0289; DRC-OTP-0147-0283 1o 0288, DRC-OTF-0147-0240 to (1282;
DEC-OTP47H5); DRC-OTP-47-N98; DRC-OTP-OI47-4N97; DRC-OTP-(N47-0199:; DRC-
OTP-OL47-019%, DRC-OTP-0127-0151; DRC-OTP-0127-0146; DRC-OTP-0I27-0116; DRC-OTP-
MI7-011% DRC-OTr-014740232 1 0239; DRC-OTP-47-0217: DRC-OTP-0147-0056 to (1194;
DRC-OTT-0147-0041 10 0i4; DRC-OTP-0127-0144; DRC-OTP-0134-121 (begins at (084} DRC-
OTP-L47-0235 v (1237, and DRC-OTP-(H47-0300;

xvii Summany of the Statement of Witniss DRC-OTP-WWWW-04 and the following related
documents: DRC-OTP-0066-0084; DRC-OTT-0066-00%3; DEC-OTP-66-0112 o DRC-OTP-0066-
129, DRC-OTP-I037-NT.

# S " Prodecution A pplication pursuant to Rules 81(2) and 81{4}", filed on 5 Oclober 2006, 1OC-01/T4-
M06-518-Cond, paras 10-12 and Amneses 1 and 2 and Decision on the Prosacution Appdicotion of 5
October 246, rendered by the Single Judge on 5 October 2006, ITC-01AH4-01/0-524. pp. fand 7.
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- their statements and the transcripts of the Prosecution interviews

regardless of their format™ and

- the documents listed in Annexes 10 and 17 of document [CC-01/04-
i11/08-513, on which the Prosecution intended to rely at the
confirmation hearing solely in relation to the statements and transcripts

of the interviews of the said witnesses,

e With respect to witnesses [REDACTED], their identities, statements and
the transcript of their interviews were subsequently disclosed to the
Defence in unredacted form pursuant to rule 81{4) of the Rules at the
request of Counsel for the Defence,® who subsequently Iincluded them in
the List of Evidence he filed on 7 November 20067

b. Items included in the List of Evidence filed by the
Prosecution on 200 October 2006 which are affected by the
Second Judgement on Appeal

46, Inthe fudgment on the appeal of Mr Thomas Lubanga Dyilo against the decision of
Pre-Trial Chamber [ entitled “Second Decision on the Prosecution Reguests and Amenided
Requiests for Redactons under Rule 817 (“the Second Judgement on Appeal”), rendered
by the Appeals Chamber on 14 December 2006, under the heading "Appropriate
Relief”, the Appeals Chamber stated:;

In the peesenl case, becaunse the Appeals Chamber has: determined that the
Impugned Decision lacked suffickent reasoning in relafion to the authorisation of
dizclosure of witness statements and other documents with redactions pursuant to
rule 81 (2} of the Rules of Procedure and Evidence, it i appropriate (o reverse the
Impugned Decision to the extent that it authorised the dischnsure of witness
statements and other documents o the defence with redactions. The Pre-Trial
Chamber should consider the matter anew and provide sufficent Teasons for its

* See Dvcision comcerning the Prosecution Propesed Sunimary Evidence, rendered on 4 October 2006 by the
Single Judge, ICC-01/04-01/06-515-Conf-Exp, pp. 9 and 10

" See Decisicmt on M Dheferce Requost for Ohder o Disclose Exculpdtory Materiols, rendered on
2 Movember 2006 by the Single Judge, TCC-014-0106-47-Cont, p. 7 and the Cerngemdum fo the
Dectsion on e Prosecution Applicabion pursuent fo rale 21020 of 3 November 2006, TOC01T4-016-058-
Comf, issued on 3 November 206 by the Singhe Judge, pp. 3 and 4.

= Spe "Submission of fist of additional items to be added to the Defence List of Evidence”, filed on
7 Movember 2006 by the Defence, HECH]AM-01 6-673-Conf-AnxA.
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devision. The Appeals Chamber considers that it i appeopriate o reverse all
authorisations of disclosure with redactions even though the first ground of appeal
relaled only to the factual reasoning for rulings pursuant to rule 81 {2) of the Rules
af Provedure and Evidence becouse the Impugned Decision did not clearly indicate
under which provision the redactions were authorised, nor did the Pre-Trial

Chamber identify in the Dedsion Granting Leave to Appeal which parts of its
disprsition n the Impugned Deciston it considered to be affected by the first

grourd of appeal ™

47.  The Second Judgement on Appeal reverses the Impugned Decision which
authorised the Prosecution to disclose redacted versions o the Defence. Accordingly,
it affects the following items included in the Amended List of Evidence Fled by the
Prosecution on 20 October 2006:

a. the redacted versions of the statements, transcripts and investigator's notes
and reports of the interviews of Witnesses DRC-OTP-WWWW-0002; DRC-
OTP-WWWW-001%  DRC-OTP-WWWW-0020;  DRC-OTP-WWWW.-(22;
DRC-OTP-WWWW.-0025; DRC-OTP-WWWW-0(33, DRC-OTP-WWWW-
003% and DRC-OTP-WWWW-[(43;

b. the documents and videops relating to the redacted versions of the
statements, transcripts and  investigator's notes and  reports of the
interviews with the said witnesses which are included in any of the
following annexes: 1, 2, 4, 5, 6 and 8 of docament ICC-0T/(4-00106-341-
Cont-Exp; Annexes | and 4 of document ICC-01/04-01/06-347-Conf-Exp;
Annex 5 of document [CC-01/04-01/(6-358-Cont-Exp; Annex 6 of document
ICC-01/04-01/06-381-Cont-Exp; Annexes 1. 2, 4, 3, 6, # 11 and 14 of

= WCCLAH-0106-T74, According (o the Appeals Chamber, the reasoning in the Impugned Diecision is
insufficient because it is not clear from the reasoning what facts, in the evaluation of the Pre-Trial
Chamber, justified the authorisation of the requested redactions. The Appeals Chamber considered
that 1 & large eatent, the Pre-Trial Chamber had lmited itsell only to reciting the substance of the
prowisions concerning authorisations of disdosure with redactions without providing anv information
as I how it had spplied these provisions tn the facts of the case. Accprding to the Appeats Chamber,
the Impugned Decision failed to set put expressly which redactions were being authorised under rule
8142) of the Rubes. The A ppeals Chamber added that it was possibli b surmise that certain redactions
hod been authorised under that provision. bul nowhere is the factual and legal basis for those
redactions explicitly considered together. Moreover, according to the Appeals Chamber, the Pre-Trial
Chamber did not address, even in general birms, why the Chamber considerned that the discosure of
the spurces of the Prosecutor and any other matters in relation by which it authorised redactions could
prejudice further investigations. [bid,, para. 32,
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document FOC-01/04-01 /06-392-Caonf-Exp; Annex 2 of document 1CC-01/(4
01/06-395-Conf-Exp; Annexes 1, 2, 3, and 4 of document KCC-01/04-01/06-
441-Cont-Exp; Annexes 1, 2, 3 and 4 of document FCC-01/04-01 {6-446; and
Annexes 1 and 2 of document 1CC-01/4-01/06-451-Conf-Exp™ (with the
exception of those previpusly disclosed to the Defence in unredacted form);

c. several addidonal documents which are part of the annexes of Prosecution
applications with reference numbers 10C-0104-01/06-357-Conf-Exp, 1CC-
01/04-01/06-365-Conf-Exp, IC-01/04-0106-384-Conf-Exp and 1CC-01/(4-
O1-(o-409-Comf-Exp.™

™ These decumants includes

il The redacted versions of the two Statements of Witness DRC-OTP-WWWW-X2 and the
following related docomients: DRC-OTPO087-0007 1 (210 (video DRC-OTP-S0-0015, copy of
video 0AY; DRC-OTP-E7-021T o 0212 (video DRC-OTP-D0B0-00164, copy of video 004): DRC-
OTP-EFN2ES to (1214 (video DRC-OTP-NS-I017, copy of video 0006); DRC-OTP-I0870215
{video DRC-OTPNE0-0018, copy af video 0008); DRC-OTII0870216 (viden DRC-OTII080-
e, copy of viden 0010); DRC-OTP-D08T-0217 1o 0218 (video DRC-OTPASM-0020, copy of
vidisn 0011); DRC-OTP-D0E7429 (video DRC-OTP08040022, copy of video (014} DRC-OTT-
D087 4I22] o (235 (videny DRC-OTP-0081-0023, copy ol video (N2 ); DRC-OTP-O0E7-(1227 (video
DRC-OTP-I081-0021, video of 0006); DREC-OTP-0087-0228. (viden DRC-OTP-O08E-0020, copy of
viden 0008): DRC-OTP-00S7-012249 (video DRC-OTPOME1-0007, copy of viden (009); DRC-OTT-
D087 40230 o (232 (videy DRC-OTP-O081-0022, copy ol video (011}, DRC-OTP-O0ET-(233 (video
DRC-OTP-O081-0018, copy of video 012); DRC-OTP-0087-0235 (video DRC-OTP-NS2-22,
copy of video D003); DREC-OTP-008740236 (viden DRC-OTP-0082-0023, copy of wvidieo O004);
DRC-OTP-EF0ME (video DRC-OTP-RUSZ-0032, copy of viden (020} DRC-OTP-OME7-(I55
{videp DRC-OTP-0087-0013, copy of video 0012); DRC-OTP-00SF-0256; |DRC-OTPANS7-00LS,
copy of viden (0143 photo DRC-OTP-0087-0074: DRC-OTP-O0E722) (viden DRC-OTP-0080-
21, copy of videp DRC-OTP-HOB-KN3) DRC-OTP-N0E7-024] (video DRC-OTP-{NNE2-H129,
capy of video DRC-OTP-O082-016).

i) The Statement of Witness DRC-OTP-WWWW-0019 and the flollowing related documents:
photos DRC-OTP-MD8-0155 to (1170,

ili) The Staterment of Witness DRC-OTP-WWWW-0020 and the following related documisnts:
phnins DEC-OTE-0] (4-0009 1o (052

i) The Statement of Wimess DRC-OTP-WWWW-0022 and the fallowing refated documents:
phntrls DRCATP-00M-0039 to 0052 DRC-OTP-D0077-0012.

v] The Statement of Witness DREC-OTP-WWWW-25 and the following related discument: DRC-
OTP-0I-0121.

vi) The redactid version of the invedtigator's report of the [nterview of Witness DRC-OTP-
WIWWW-E3 and the following related document: DRC-OTP-0017-{1182

vii) The Statomant of Witness DRC-OTP-WWW W54,

viii) The Statement of Witness DRC-OTP-WWW WM.

= These dovuments inchide:
TOCOTH-0T06-400-ComE-Exp-Ana?,  TOC-01AH-01 A6-408-Conf-Exp-Anxd,  ICC-001/04-01106-
49-Conf-Exp-AnS,  JCTHAM-0L06-408-Conf-Exp-Anxh,  ICCHH AN 0e40K-Comi-Exp-
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¢ ltems included in the List of Evidence filed by the
Prosecution an 20 October 2006 which are not affected by the
First and 5econd Judgements on Appeal

48, The Chamber considers that the First and Second Judgements on Appeal have
no effect on the statements of witnesses [REDACTED), which were disclosed in full
tor the Detence in unredacted form.

49.  The Chamber also considers that the First and Second Judgements on Appeal
do not affect the statements of witnesses |[REDACTED), which were redacted
pursuant to rule 81(2) of the Rules, or any documents related thereto. In fact, these
redactions were authorised by the Single Judge in her Decision on the Prosecution

Amended Application pursuant to Rele 8102),% from which neither party has sought
leave to appeal.

50. The Chamber further considers that the First and Second Judgements on
Appeal do not affect the redacted statements of [REDACTED), Kristine Peduto and
|REDACTED], the wranscript of [REDACTED] interview and the related documents

tor the following reasons:

a. The two redacted statements of witness [REDACTED] were disclosed to
the Defence only in redacted form pursuant to rule 81(2) of the Rules. In
fact, these redactions were authorised by the Single Judge on 2 August

2006 in her Decisiwon o the Prosecaution Amerded Application pursuant to Rule

AnxT, KOCOLTH-0106-409-Cond-Exp-Anos, FOC-01THADD6-HM-Conf-Exp-Anx] 2, 1CC41 M-
(/06400 Comnt-Exp-Anx26, TCC-01AH-01/06-HW-Conf-Exp-Anad?, WOC-OLAM-01 6-4H8-Conl-
Exp-Ana28 and I0C-014-01/06-409-Conf-Exp-Anx 29, 1CC-01H-01/06-409-Coni-Exp-Ans21,
and  OC01AME-01/D0—409-Conf-Exp-Anw22,  FOC01AE-01 D6-384-Conf-Exp-Anx], KCCHIH-
01/06-384-Conf-Exp-Ans2 TOC-01AM-010p-409-Conf-Exp-Ans®,  and  HOC-0104-01 f6-405-
Conf-Exp-Anxdd, WOC-(1/H-01 06-384-Cond-Exp-Anad,  FCC- -0 /06-400-ConE-Exp-Anx 16,
TOC-01 -0 Mp-409-Cond-Exp-Anxd 8, ICC-01H-01 DE-409-Conf-Exp-Anx 19, ICC-H 4-01 06
409-Coni-Exp-Ama20, and CC/M-0106-409-Conf-Exp-Ana35,  ICC-01/04-0106-384-Conf-
Exp-Amad, ICC-OIM01/06-384-Conf-Exp-AnyS, 1CC-0104-01/06-384-Conf-Exp-Ansh, 1CC-
DLAE-01/D6-209-Cont-Exp-An 10, ard KOC-01/04-01-06-40-Conf-Exp-Anx 11,
= CCOTM-0106-234-Cont-Exp.
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8102F and in her 3 October 2006 Decision on the Prosecution Application of 5

Clctober 2006, Meither party has sought leave to appeal these decisions.

b. The redacted statement of witness Kristine Peduto and the related
documents were disclosed to the Defence only in redacted fortm pursuant
tor rude 81{2) or rule 82(3) of the Rules, These redactions were authorised by
the Single Judge in her decision of 10 October 2006, Neither party has

sought leave to appeal the decision.

€. The redacted statement of [REDACTED] and the redacted transcript of the
Interview of [REDACTED] were disclosed to the Defence only in redacted
torm pursuant to rule 81{2) of the Rules. These redactions were authorised
by the Single Judge in her 2 August 2006 Decision on the Prosecution
Auwended Application pursuant fo Rule 8102 and in her 3 November 2006
Corrigendum ko Decision on He Prosecution Application pursumit to Rule 81(2)
of 3 November 20065 Nelther party has sought leave to appeal these

decisions,

51.  In principle, the authorised redactions to the statements of [REDACTED],
Kristine Peduto and |REDACTED] and to the transcript of the interview of
[REDACTED] and related documents are not subject to the First and Second

Judgements on Appeal

52 The guiding principles set by the First and Second Judgements on Appeal

should however be applied to some of these redactions for the following reasons:

a. the redactions were authorised by the Chamber after the Impugned

Decisions were rendered;

= [hidk.

= CCOI M0/ 6-324

= ICC-01 -0 1LTe-556-Conl-EEN.
S ICCN1L-01D6-234

o 0101 e-658-Conf-Corr
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b, the reasoning underlying the said redactions was some o extent linked o

the reasons for the Impugned Decisions.
The application of these guiding princdples is set out in Annex 1 of this decision.

53 Inaddition, the First and Second Judgements on Appeal direct the Chamber,
almost three weeks after the confirmation hearing to decide anew upon the
numercus Prosecution Rule 81 applications. The Chamber holds the view that the
requirement that proceedings be conducted expeditiously, which, as the Appeals
Chamber has stated, constitubes an atiribute of the right to a fair trial,” calls for a
prior determination whether the "sufficient evidence to establish substantial grounds
ty believe” standard had been met having regard to evidence which had been
admitted for the purpose of the confirmation hearing, but which was not affected by
the Appeals Chamber judgements.

54 The Chamber will decide anew upon the numempus Prosecution Rule 81
applications which are affected by the First and Second Judgements on Appeal only
if it is satisfied that the “sufficient evidence to establish substantial grounds to
believe” standard cannot be met, bearing in ' mind that such a review will take several
months o complete. In this regard, the Chamber considers that if in the future, the
Prosecution filed dozens of Rule 81 applications concerning thousands of pages, it
would be diffirult for the Court to reconcile the application of the Appeals
Chamber's guiding principles with the requirement that proceedings be conducted

expeditiously.

55,  The approach adopted by the Chamber not only enables compliance with the
requirement that proceedings be conducted expeditiously but also ensures that no
prejudice flows to the partes. With respect to the Prosecution, the fact that the
evidence affected by the First and Second Judgements on Appeal is not taken into

account at this stage has no bearing on its potential admissibility at trial. Nor, in the

2 Judgnient on Nie Prosecodor's Application for Extroordinery Reoien of Pre-Triad Cluannber s 31 Mardh 2006
Dlectsion Denyivg Leane te Agpeal, rendered on 13 July 2006, 10C-00AH-0106-168.

No. 01/04-01/06 24/157 29 January 2007

Officil Courd Traveslaiusy



JCC-0L04-0] /6-BO3-EN 14-05-2007 25/157 SL PT

view of the Chamber, is this approach prejudicial to the Defence, because the
evidence affected is evidence on which the Prosecution intended to rely at the
confirmation hearing. ™ Hence, as long as the Chamber takes into consideration only
those parts of the evidence that the Defence has highlighted as being of a potentially
exculpatory nature, no prejudice will flow to the Defence.

d. The special case of Witnesses DRCOTP-WWWW-0033, DRC-
OTP-WWWW.-INI35 and DRC-OTP-WWWW-37

56.  The Chamber recalls that in the Second Decision on M Prosecution Requests and
Amended Reguestz for Redactons wnder Rule 81% and in the Declsion concerning the
Prosecution Proposed Swmmury Evidenee it had ordered the Prosecution to inform
certain witnesses that it intended to rely on their statements, or on the reports of their
inberviews, for the purpose of the h-earln[,; concerning the confirmation of the charges
against Thomas Lubanga Dyile, In a document filed on 17 November 2006 the
Prosecution informed the Chamber that it had so informed all witnesses, save for
Witnesses  DRC-OTP-WWWW-(133, DRC-OTP-WWWW-35 and DRC-OTP-
WWWW-037, and that those three witnesses had not been informed in order to

protect their personal security,

57. Asthe Chamber has already stated:

= Except drcuments ICC-00TH-0106-HE-Conf-Exp-Anx ], WCC-0104-01 /06-409-Conf-Exp-Ana 13, 10C-
V-0 409 Conf-Exp-Anad, IOC--01/06-409-Conf-Exp 17, ICC-0104-0106-Conf-Exp-Ana2d,
HOC1 M- Xa-384-Cond-Exp-Ana 12, 1CCH AN D6-384-Coni-Exp-Anx1 3 and HOCHAMHDL06-384-
Conf-Exp-Anx14. Regarding documents HC-0103-01006-409-Conf-Expl, I0CNLK-01L06-HK-Canf-
Expl3, 1CC01AH-01 06-409-Conf-Exp-Anx !4, 1CC-01/M-D1/06409-Conf-Exp 17 and 1CC-0144-01106-
Conf-Exp-Anx2d, the Seconn! Dwcrseon an fw Presecution. Reguests and Anendal Roquests fiv Redictions
ienider Risle 81 expreasly states that “mone of the documents sesms to have any potentially esculpatory
information, and thus the proposed redactions o such documents do not affect any potentially
exculpatory information” (pp. 14-13). Furthermaore, regarding dooaments BOC-08TH-01/06-384-Conf-
Exp-Anxl2  ICC-OLAM-0106-384-Conf-Exp-Anx13  and  JOC-01H-01 a-384-Cond-Exp-Anv 4,
permission o redac allowed only the concealment of the handwritben initials of certain Prosecution
wilnesses, which were not part of the original document, in arder to prevent the said withesses: from
being identified.

“ [CC01 01 Te-453-Conf-Exp.

* ICC01LM-0106-515-Conf-Exp.

= AT ML 6-7 1 53-Cond-Exp.
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Acoording b article 63(4) of thi Statute, the Chamber may rule on the admissibility
of the evidenme on which the parties intend to reby ot the confirmation hearing
taking into account other factors in addition to relevance, probative value and
prefudice to a fair trial or to a fair evaluation of the testimony of a witness; and
that, in the view of the Chamber, In a scenario Tike the one described above, and
considering the limited scope of the confirmation hearing, adequate protection of
the: witnesses on whom the parties intend to rely at the confirmation hearing is one
of thinse additional Rctora™

58.  The Chamber recalls that articks 68(1) of the Statute requires all organs of the
Court to take, within the scope of their respective functions, appropriate measures to
protect the safety, physical and psychological well-being, dignity and privacy of
witnesses, Moreover, rule 86 of the Rules stipulates that the Chamber, in making any
direction or order, and other organs of the Court, in performing their functions under
the Statute or the Rules, shall take into account the needs of all witnesses in
aceprdance with article 68 of the Statute.

59, In the view of the Chamber, the first and foremost measure reguired under
article #8(1) of the Statute and rule Ba of the Rules is to inform each prospective
witness of the fact that a party intends to rely on his or her statement, or the report or
transcript of his or her interview for the purpose of the confirmation hearing in a
specific case. Hence, if, as in the case before the Chamber, with respect to Witnesses
DEC-OTP-WWWW-0033, DRC-OTP-WWWW-AN35 and DRCOTP-WWWW-0037,
the information was not provided to the said witnesses in order to protect them
appropriately, the Chamber considers that their statements and transcripts or reports
of their interviews must be ruled inadmissible for the purpese of the confirmation
hearing. Accordingly, the Chamber will in no case decide anew upon these parts of

the Prosecution Rule 81 applications relating to these three witnesses,

3. Challenges by the parties relating to the admissibility and probative value
of the evidence adimitted for the purpose of the confirmation hearing

ol Immediately prior to and at the confirmation hearing, the Defence challenged
the admissibility of a number of iems included in the Prosecution List of Evidence or

proposed by the Prosecution at the confirmation hearing. With respect to most of the

= -0 -0 (6437,
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items, the Defence asserts, in the alternative, that, even if they were to be admitted, at
best, only limited probative value could be attached to them* Likewise, the
Prosecution challenged the admissibility of some of the items included in the List of
Evidence filed by the Defence on 2 Movember 2006 or items proposed by the Defence

at the confirmation hearing,.

Bl.  Given the relationship that arficle 69{4) of the Statute establishes between
issues relating to the admissibility of evidence and lssues relating to its probative
value, the Chamber will consider the parties’ concerns with regard to both sets of

i=sues in the same section.

a. lssues raised by the Defence
ib Items seized from [REDACTED s liowme

62 One of the main procedural issues in this case concerns the Prosecution’s use
of evidence alleged by the Defence to have been procured in violation of Congolese
rules of procedure and internationally recognised human rights. At the confirmation
hearing, the Prosecutor relied on evidence seized (“the [tems Seized”) from the home
of [REDACTED], On 2 November 2006, the Single Judge ordered the Prosecution to,
infer alia, provide the Chamber with a comprehensive list of the Ibems Seized.™ On 6

* The items affected by the Defence nequests are:

2 Any items which are part of the sp-called “JREDACTED | documents®;

b, Any items which are part of the materials seized by Uroguavan MONUT forces on 6
September 2003;

. Any items proposed by the Prosecution as alternative evidence to items included among the
“IREDACTED] Dicuments™ o among the materials seied by Unoguavan MONUT forces on
& September 2003;

d  Any items for which no information relating to the chain of custedy and transmission has
been provided by the Prosecution, induding a number of documents, viden escerpts and e-
mails;

c.  Any ilems or parts thereof contiining anconymots hearsay evidence, incdoding (a) the
testimaony of Kristine Peduta, (b) reports of non-governmental prganisations, (o} press articles
and media reports; and {d) redacted statements and summary evidenoe, if the [dentity of the
witness has not been disclosed fo the Defence;

f.  Certificates concerning the siv child soldiers whese cases are detailed in the Document
Containing the Charges under the heading "Individual Cases”™.

= ICCOLH-0106-047. These instructions were reiterated 2t the  confirmation  hearing  on
10 November 2006 (ICC-01-04-011-06-T-32-EMN[ 10N ov X006 Edited |, p. 30, lines 18-23),
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Movember 2006, the Prosecution filed the list of ltems Seized™ with the Chamber and,
on 13 November 2006, it informed the Chamber that 71 of the documents in its List of
Evidence were among the ltems Seized.™ In a request filed on 7 Movember 2(006,7 the
Defence had asked that the Ihems Seized be excluded from the Prosecution List of
Evidence {“the Detence Request”). According to the Defence, numerous items wiere
allegedly seized from [REDACTED|'s home while he was being detained on the

orders of the national authorities.

a3, The search during which the ftems were seized was conducted by the
Congolese authorities in the presence of an investigator from the Office of the
Prosecutor (OTP), In a decision rendered subsequently, the [REDACTED] Court of
Appeal stated, [nter alia, that it would not take the ltems Seized into consideration on
the ground that the search and seizure had been conducted in breach of the
Congolese Code of Procedure.™

64 The Prosecution objected to the Defence Request on the ground that it had no
légal basis.™ Furthermore, on 22 November 2006, the Prosecution indicated that, were
the Chamber to rule that the ltems Seized were inadmissible for the purpose of the
cortfirmation hearing, a number of fems on its List of Evidence could be substituted

therefor and considered as supportive of its case.™

65,  Im their closing staternents at the confirmation hearing, the Legal
Representatives of Victims af001/06, a/0002/06 and a/003/06 also objected o the
Detence Request on the ground, imter alia, that the Defence cannot rely on the

judgement of the [REDACTED] Court of Appeal because it had "no effect.”™

= HCC0L 01 b-6539-Conf-Anad.

T ICCOHM-01T6-693-Coni.

= HCC-A0AM-01 06674

2 ICCOL M0 T6-674-Anxd p. 6.

* POC-01-H-01-06-T-30-EN[ S ov20aEdited], p. 151, line 23 to p. 156, line 22; ICC-01M4-01 06726
Conf.

= "Prosecution’s Further Response o the Defence "F.n.qu.us.t to esclude evidence obtainied in violation
of artiche &9 {7} of the Statute”™, ICC-01TH-01/06-726-Cant.

™ HCC-01-(H-01-06-T-47-EN[ 28N oy 2000 Edited |, p. 6, line 12 to p. 64, line 15,
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1. On 24 November 2006, the Defence requested that the Prosecution’s further
response to the Defence request pursuant to article #9(7) ot the Statute be ruled

inadmissible or, in the alternative, that the Defence be granted leave to reply to it

67.  First, the Chamber considers the Defence objection to be unfounded because
the alternative items suggested by the Prosecution in its 22 November 2006 filing
were already included in the Amended List of Evidence filed by the Prosecution on
20 October 20M6, even if they were not used at the hearing. In this respect, the
Chamber refers to its Decision o the schedule and conduct of the confirmation hearing™ in
which it held that unless it had expressly ruled an item inadmissible upon a challenge
by any of the partcipants at the hearing, and provided that item was included in the
Prosecution Amended List of Evidence, the Chamber may relv on it whether or not

the Prosecution decides to present it at the confirmaton hearing,

68.  In addition, the Chamber notes that the Defence alternative request seeking
leave to reply is moot in so far as the Defence had the opportunity to submit its
observations both orally at the confirmation hearing and in writing in its brief filed
ot 6 December 2(06.™

69,  First, the Chamber observes that under article 21{1){c} of the Statute, where
articles 21{1){a) and (b} do not apply, it shall apply general principles of law derived
by the Court from national laws. Having said that, the Chamber considers that the
Court is not bound by the decisions of national courts on evidentiary matters.
Therefore, the mere fact that a Congolese court has ruled on the unlawtulness of the
search and seizure conducted by the national authorities cannot be considersd

binding on the Court This is clear from article 6%(8) which states that “[w]hen

7 "Reqguest for Leave to Reply to Prosecution’s Further Response”, ICC-01/H-01,/06-729.

= HCCO LML 6678

= The Chamber notes that the Defence discussed this lssue in its “Thefence Brief on matters the Defenoe
raised during the confirmation hearing-Legel Obsorvations™, filed on 7 Decemnbser 2008, 0104
F1/6-7od, para 51
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deviding on the relevance or admissibility of evidence collected by a State, the Court

shall not rule on the application of the State’s national law."™

70, As the Defence Request |s based on article 697) of the Rome Statute the
Chamber must determine whether the evidence was obtained in violation of

internationally recognised human rights.

7. According to the documents filed by the Defence, the search and seizure at
|REDACTED] s home was conducted by the Congolese authorities as part of natipnal
criminal procesdings brought against [REDACTED] for counterfeiting money.™ No
evidence has been brought to support the Debence allegation that “the search was
maotivated by discrimination on political or ethnic grounds™ or that “it is therefore
not difficult to suspect that the local proceedings were merely a diversionary tactic,
which were used to justify the provision of the materials in question to the

Prosecution. '™

72 However, in determining whether there has been a violation of internationally
recognised human rights, it should be noted that, in its judgement on the
unlawfulness of the search and seizure, the [REDACTED)] Court relied for its finding
on a single precedent which, in addition to being more than 20 years old, is based,
not on international human rights treaties as claimed by Counsel for the Defence in

the above-mentioned appeal = but on a breach of article 33 of the Congolese Criminal

o According to one commentator pn the Rome- Statute, “There ks therefore a close link between
paragraphs 7 and 8. Whereas a violaton of internationally recognized human rights in principle
qualifies as a ground for exclusion of evidence, a violatlon of national laws on evidenoe does not. The
reasan for that is that the Court should not be burdened with decisions on matters of purely national
law." (BEHREMNS, H.l.. “The Trial Proceedings”, in The Internationa! Crimiee! Court: The Making of the
oy Statiete, The Hague, Kluwer Low Internatisnal, 1999, p. 246).

" Urnder this provision, evidence obtained by means of a violation of the Statute or internstionally
recognised human rights s not admissible if o the viplation casts substantial doubt on the neliability
of the evidenow; or b) the admission of the evidence would be antithetical to and would serioushy
damage the integrity of the procesdings.

= In Annex b oof document ICC-014-01060-726-Conf, filed by the Prosecution. it-is staled that the
search and seizure was conducted in the context of criminal proceedings for murder and tocture,

= FOC-0104-01/T6-674, para. 22

S ICCD1LH-0106-674, para. 25

= ICCOTM-OLIe-674-Anxd,
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Procedure Code which provides that “[Transiamion] [House searches shall be
conducted in the presence of the alleged perpetrator of the offence and the person in
whose home or residence they are conducted, unless they are not present or refuse to
attend.” Accordingly, “[Tramstamion] where the seizure of the disputed item was
conducted in the absence of the person concerned wha, being under arrest, was at all
times available to the prosecoting authorities and could therefore have been taken at

any time to the premises searched.” such interference has been considered unlawful.

73, Thus, in order to determing whether there has been an illegality amounting to
a vinlation of internationally recognised human rights or merely an infringement of
domestic rules of procedure, guidance should be sought from international human

rights jurisprudence,

74, The right to privacy is enshrined in Article 17 of the International Covenant on
Civdl and Political Rights, Article 8 of the Ewropean Corrventltion on Human Rights and
Article 11 of the Inter-American Converttion on Hupman Rights. In addition to having
ratified the various international human rights instruments, many African countries

have also enshrined the right to privacy in their constitutions.™

73, According to these international instruments, the right to privacy and o
protection against unlawful interference and infringement of privacy is a
fundamental internationally recognised right. However, it cannot be viewed as an
absolute right in so far as these same instruments provide indications of what may be

considered as o "lawful” interference with the fundamental right to privacy.

= Sew artiche 31 of the Constitution of the Democratic Republic of the Congo, adopted an 18 February
2006, Mo search whasoever may be anthorised except as provided by taw. IF should also be nited that
Congo ratified the Intermationed Coverant on Cinl and Political Rights in 1983

= In Cantesrzird i Stojizerlemt, for example, the ECHR decided that States “may consider it necessary by
resort o measures such as searches of residential premises and seleures ln order o obtain physical
evidence of certain offences. The Court will assess whether the reasons adduced to jstify such
measares were felevant and sufficient and whether the aforementioned proportionality principle has
bevn adhered o, [...] the Court must consider the particular droimstances of sdach case In order 1o
detormine whether, in the concrete case, the interference in gquestion was proportionate to the aim
pursued.” (Judgement of 16 December 1997, Application Mo 2135383, para 45).
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Th.  Accordingly, in considering the reasons advanced in suppaort of the search and
seizure conducted at [REDACTED)'s home, the Chamber recalls that at the time,
criminal proceedings were being taken against [REDACTED| for counterfeiting
money and, potentially, for murder and torture It appears that the process was
initiated on the orders of a member of the Office of the State Prosecutor of the
Tribunal de Grande nstance of Bunia ina bid to gather evidence for the purpose of the
criminal proceedings. Since the judgement of the |REDACTED] Court contains no
other indication, it appears that the order to conduct the search and seizure was
given by the competent authority in order to gather evidence for the purpose of

lawkul eriminal procesdings.

77.  There ts nothing in this case to indicate that the national authorities allegedly
used foree, threats or any other form of abuse to gain access to [REDACTED] s home.
In fact, the OTP investigator who attended the seizure pointed out in his statement
that [REDACTED]'s wife was present at the time of the search and seizure and was
present throughout the operation.”™ This statement is therefore consistent with the

Fact that there has been no complaint for improper interference by force.

8. Asa result, the Chamber finds, as stated in the [REDACTED] Court's decision
based solely on article 33 of the Congolese Criminal Procedure Code, that the
unlawiulness of the search and seizure conducted in [REDACTED|'s absence was a
breach of o procedural rule, but cannot be considered so serious as to amount to a

viplation of internationally recognised human rights,

79.  The Chamber will now determine whether the search and seizure conducted
at [REDACTED]'s home adhered to the principle of proportionality. Recent ECHR
judgements confirm that proportionality is one of the requirements for lawiul
interference with the right to privacy. In Minlhe, for example, the ECHR observed

that “[t]he seizures made on the applicants” premises were wholesale and, above all,

= This is what appears to emerge from the Statément of [REDACTED] - see Annex | of document 10C-
OLE-01/06-726-Conf, para: 8
= ICCUT M- 6-T20-Conf-Anx], para 11
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indiscriminate, W such an extent that the customs considered several thousand
documents to be of no relevance to their inquirics and returmed them to the
applicants."* For this reason, it found that the principle of proportionality had not
been adhered to and that, as a result, the right to privacy had been infringed and that

the coercive action was unlawful.

Bil.  The Chamber considers that in the instant case, it is clear from the list of
documents and items seized by the Congolese authorities and handed over to the
Prosecution’s investigator that hundreds of documents were confiscated, including
correspondence, photographs, invitations, legislation, reports, diaries and " personal
information”™." There & no means of determining the relevance, if any, of the
documents and items seized from [REDACTED]'s home to the Congolese authorities.
However, the information before the Chamber suggests that the Prosecution seemed
just as interested. perhaps even more interested, in the ikems in guestion™ and it
appears that the Prosecution’s presence intluenced the conduct of the search and

SElZUre.

8. Accordingly, the Chamber finds that the search and the seizure of hundreds of
documents and ftems pertaining to the Situation in the DRC, conducted in order to
gather evidence for the purpose of domestic criminal proceedings infringed the
principle of proportionality sanctioned by the ECHR, first, because the interference
did not appear to be proportionate to the objective sought by the national authorities
and secondly, because of the indiscriminate nature of the search and seizure

involving hundreds of items.™

82, Accordingly, although all violations of procedural rules do not necessarily
result in a violation of internationally recognised human rights, in this case, the

Chamber finds that, in light of ECHR jurisprudence, the infringement of the principle

1 Mumifhe 1. Fromce, Judgemient of 25 February 1993, Application No. 12661/87, para. 39,

*HCCOI M- Ue-67-Conf-Anx 3.

< Statement of |REDACTED], 1CC-01/H-00 06-726-Conf-Anx], para_11.

" The Chamber rwifes that anly 70 of the hundreds of Items Seized wete included in the Prosecution
Amended List of Evidence,
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of proportionality can be characterised as a violation of internationally recognised

human rights.

83.  Having found that the lems Seized were obtained without regard (o the
principle of proportionality and in violaton of internationally recognised human
rights, the Chamber must now determine whether such a violation can justify the

exclusion of the lbems Seized.

84  The Chamber observes that article 6%(7) of the Statute rejects the notion that
evidence procured in violation of internationally recognised human rights should be
automatically excluded. Consequently, the judges have the discretion to seek an

appropriate balance between the Statute’s fundamental values in ¢ach concrete case ™

85.  The first imb of the alternative embodied in article 69(7)(a) of the Statute deals
with the impact of the unlawful method used to gather evidence on the reliability of
such evidence, because “some forms of illegality or violations of human rights create
the danger that the evidence, such as a confession obtained from a person during
interrogation, may not be truthful or reliable as it may have been protfered as a result
of the duress arising from the circumstances of the violation.”* However, in the
present case, the Chamber holds the view that the infringement of the principle of
proportionality did not affect the relinbility of the evidence seized from
|[REDACTED]'s home on the ground that had the search and seizure been conducted

“ According to some commentators, “some delegations wanted to exclude evidence obtained by
means of & vinlation of human rights, but this formulation was regarded as too broad * The drafters of
thee Statule opted for 4 narrower fommaula, under which the Court "will have 1o distinguish between
minar infringements of procedural safeguards and heavier violations". Consequently, “violations of
specific national mles on the conduct of an interrogation or the like were not matters upon which the
Court shiaild base a decisin on esclusion” [BEHRENS H-J. "The Tral Procesdings ", in The
irtfernitionnal Crimtinal Coweet, The Mudding of the Rome Statute, The Hague, Kluwer Law international,
1999, p. I4h), Paragraph 7, on the other hand, “specifically stipulates specific predicate events
regarding the manner of collectinnm of the evidenos and detrimental effects on the trial prosoess which, if
they are found to exist, justify exclusion. Nevertheless, the determination of the existence of those
predicate events or offects necessitates the exercise of evaluation and. thereby, discretion by the
Court." Firagoff, Donald K, in Cemimeetary on e Boe Stabite of S ftfermofiona Criminal Court. Otto
Triffterer (ed.), Momos Verlagsgesellschaft/Baden-Baden, 1999, p a14),

" Ihid., p. 914, para. h See also DELMAS-MARTY, M., SFENCER. LK., Exropenn Criming Procedires,
Cambridge University Press, 2002, p. 607,
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in full adherence to the principle of proportionality, the content of the Items Seized
would not have been different.

84,  The second limb of the alternative embodied in article 89(7)(b) of the Statute
does not pertain to the reliability of the evidence scized; rather, it concerns the
adverse etfect that the admission of such evidence could have on the Integrity of the
proceedings, The Chamber recalls that in the fight against impunity, it must ensure
an appropriate balance between the rights of the accused and the need to respond to
victims’ and the international community’s expectations, According to 4 comparative
study of various European legal systems, the fssue of the admissibility of illegally
obtained evidence raises contradictory and complex matters of principle™ Although
no consensus has emerged on this ssue in international human rights jurisprudence,
the majority view is that only a seripus human rights violation can lead to the

exclusion of evidence,™

87.  Regarding the rules applicable before the international criminal tribunals and
their jurisprudence, the generally accepted solution "is to provide for the exclusion of
evidence by judges only in cases in which very serious breaches have occurred,

leading to substantial unreliability of the evidence presented "*

88. Im The Presecutor v, Radoslar Brdanin,® the International Criminal Tribunal for
the former Yugoslavia (ICTY) undertook the same onalysis that the Chamber is

= Ibid., pp. 603-610.

* The ECHE found that the assessment of evidence falts essentially under national legistation. In
Sehenk v Sivitzerlond, it decided thist it “cannot exclude as o matter of principle and in the sbstrict that
untawfully obtained evidence [...] mav be admissible”, and held that it hiad to ascertain only whethser
thie trial as & whole was fair (Judgement of 12 fuly 1988, Application Mo, 186284, para 46), See also
Saenglers v Uritedd Kingadom, Judgement of 17 December 1996, Application Moo 1918791 Kha v Lleited
Kingdom, Judgement of 12 May 2000, Application Mo 35304897 and Van Mechelen amd others o0 The
Metherlands, Judgement of 23 April 1997, Application Mo, 21343,/93. This reasoning was also followed
by the Inter-American Court of Human Rights in the footer Brinestein case, Judgement & February
2L In the same vein, see the Cestillo Pdez, Losyzo Towyo and Paniagio cases,

= ZAPPALA, 5., Hunme Rights an Intersatarno] Crintingl Procesdings, Oxford University Press, 2003,
p- 149 “The approach adopted so far has been to admit any evidence that may have probative value,
unbess the admissaon of such evidence is outweighed by the need o ensure a fadr rial "

= The Progecutor v Rodosloe Brdanin, Case Noo [T-99-36-T, Decision on Hhe Defence “Olvjection o Tidevcepl
Erutence”, 3 Octaber 2003,
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undertaking in the present case, taking into consideration the views of legal
commentators, comparative law and the jurisprudence of human rights courts. "
Belying on the precedent established in The Prosecutor v Delalic, " the 1CTY Trial
Chamber recalled that “it would constitute a dangerous obstacle o the
administration of justice it evidence which is relevant and of probative value could
not be admitted merely because of a minor breach of procedural rules which the Trial
Chamber is not bound to apply."'® Having determined that the evidence at issue was
relevant to the case, the Brdanin Trial Chamber admitted the evidence.

89,  Accordingly, the Chamber endorses the human rights and ICTY jurisprudence
which focuses on the balance to be achieved between the seripusness of the violation
and the fairmess of the trial as a whole.

9.  Henece, for the purpose of the confirmation hearing, the Chamber decides to
admit the ltems Seized into evidence. Moreover, the Chamber recalls the limibed
scnpe of this hearing, bearing in mind that the admission of evidence at this stage is
without prejudice to the Trial Chamber's exercise of its functions and powers to
make a final determination as to the admissibility and probative value of the llems
Seized from [REDACTED]| s home.

™ The point was made that “admitting illegally obtained intercepts into evidence does not, in and of
itself, nevessarily amount to seriously damaging the integrity of the proceedinge. ™ {Ibid.. para_ g1}

i The Presecufor v Defalid et al, Case No. IT96-21, Decision on e Motion of e Prosecution for the
Adwissilritity of Evidence, 19 January 19498,

i The Prosecietor 7. Radoslon Brdamin, Case Moo IT-9-36-T, Deciaon on e Elz_'ll"ru.'.r "Obspection to Dntercept
Emidence”, 30ctober 2003, paras. 6347, See alao the decision sendered orally by Judge May on
2 February 2000 in The Presecutor v, Kordid amd Cerkez, Case No, [T-95-142-T, p. 1369 of the transcript
of the hearings in which he finds that “even if the illegality was established [...] [w]e have come to the
conclusion that || evidence obtained by eavesdropping on an enemy’s teElephone calls during the
course of & war is certainly not within the conduct which is referred 10 in Rule 85 1U's niot antithetical
to and certainly would not sericusly damage the integrity of the procesdings ™
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i) Items seized by Uruguayan MONUC forces on 8- Septentber
2(H)3

9.  The Defence requests that the evidence originally sefzed by Uruguavan

MONUC forces on 6 September 2003 and included in the Prosecution List of
Evidence be éxcluded.

92, The Prosecution assured the Chamber that none of the evidence included in its
Amended List of Evidence was originally seized by Uruguayan MONUC forces on 6
September 20013

93, The Defence has not provided sufficient evidence to lead to the conclusion that
the Prosecution List of Evidence includes evidence that was seized by Uruguayan
MONUC forces. '™

9. Consequently, the Chamber i not bound to consider whether the items
originally seized by Uruguayan MONUC forces on 6 September 2002 are admissible

under article 69(7} of the Statute for the purpose of the confirmation hearing.

i) Evidence on the chain of custody and transmission for which
the Prosecution has not provided amy information

95.  The Defence has requested the Chamber not to admit any lem in the
Prosecution List of Evidence for which no information pertaining to the chain of
transmission has been provided.'™ In the view of the Defence, the Prosecution's lack
of diligence in this regard casts doubt on the authenticity of these ltems, If the items
are nevertheless admitted, the Defence requests that they be corroborated by other
evidence before the "reasonable grounds to believe” test can be considered to have
been satisfied."™ In this regard, the Defence submits that the Chamber should attach

o JOCD1 04 TIS-Cond-Anal; TOC-D104-01/06-723-Conf-Arix; see alsa 10C0M-04-01-06-T-41-
EN[22NovEdited], p. & Tine 19 to p. 10, line 25

i *Dhefince Brief on matters the Defence mised during the confirmation hearing-Logal Observations”,
ICC-O1AM-01/06-764, para. 52: ICCO1-{M-01-06-T-41-EN[2Nov2006Edited], p. 11, lines 812

o OO0 -6 T-41-EN[2Z2NovZNeEdited |, pp- 11-13.
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relatively little probative value to any document or video excerpt'™ whose

authenticity has not been confirmed by a witness "™

Y6,  The Chamber notes that under article 69{4), it has the power to rule on the
admissibility of any evidence and the probative value thereof, Moreover, nothing in
the Statute or the Rules expressly states that the absence of Iinformation about the
chain of custody and transmission affects the admissibility or probatve value of

Prosecution evidence.

97.  Under the framework established by the Statuke and the Bules, the Chamber
notes that, at the stage of the confirmation hearing, the scope of which is limited to
determining whether or not a person should be committed for trial, it is necessary to
assume that the material included in the parties’ Lists of Evidence is anthentic. Thus,
unless a party provides information which can reasonably cast doubt on the
authenticity of certain ibems presented by the opposing party, such ilems must be
considered authente in the context of the confirmation hearing. This is without
prejudice to the probative value that could be attached to such evidence in the overall

assessment of thie evidence admitted for the purpose of this confirmation hearing.

95.  The Chamber notes that in this case, the Defence did nothing more than raise a
general abjection o the admissibility of all Prosecution evidence for which no
information pertaining to the chain of custedy and transmission had been provided,
without addressing specific items or providing the reasons for its objection.™
Accordingly, the Chamber considers that the Defence has not sufficiently
substantiated i request that some Prosecution evidence be excluded or, in the

alternative, that lesser probative value be attached to it

o The Defence points out that ne source or date is provided for 10 oul of 18 video llems.

1 HCC-01-04-01-06-T-41-EN[22Nav6Edited |, p. 40, line & to p_ 41, line 15

i BCC-OLAM-0LI6-T538-Cont, para. 32; 1OC0-4-01-06-T41-EN{2Nov2(0eEd ited], p. 11, lines 8-11
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o) Anouyrous hearsay evidence and accessibility to the sources
of baforamation contained i certain thems of evidence

99.  The Defence submits that it is unable to have access (o the sources which
provided the information contained in a number of items included in the Prosecution
List of Evidence such as: i) the redacted versions of witness statements, transcripts of
inberviews, notes and reports of witness interviews prepared by OTP investgators; ii)
summaries of evidence; iii) certain parts of Kristine Peduto’s testimony; iv) teports by
non-governmental organisations; v) e-mails; and vi) press articles. In the view of the
Defence, these items are anonymous hearsay, and it is impossible for the Defence to
ascertain the truthfulness and authenticity of the informaton therein contained.
Accordingly, it requests that the Chamber rule this evidence inadmissible or, in the

alternative, that only limited probative value be attached to it.""

100, Under article 69(4) of the Statute, the Chamber has the discretion to rule on the
admissibility of any evidence, “taking Into account, fnker alia, the probative value of
the evidence and any prejudice that such evidence may cause to a fair trial or to a fair

evaluation of the testimony of a witness.”

101, The Chamber also notes that there is nothing in the Statute or the Rules which
expressly provides that evidence which can be considered hearsay from anonymous
sources is inadmissible per se. In addition, the Appeals Chamber has accepted that,
hor the purpose of the confirmation hearing; it is possible to use certain items of
evidence which may contain anonymous hearsay, such as redacted versions of

witness statements

2. Furthermore, ECHR jurisprudence evinces that the European Convention does
not preclude reliance at the investigation stage of criminal proceedings on sources
such as anonymous  informants,  Nevertheless, the ECHR specifies that the

U uent use of anonymous statements as suthicient evidence o found a convicbion
bsequent use of 3 stat ts as sufficient evid to found ct

W "Chefence Brief on matters the Defence mised during the confirmation hearing - Legal
Oheservations”, HCC-0104-0106-7538-Cond,, pora. 4% ICC-01-404-01-06-T-41-EM[22Nov 2006Ed i ted ], p.
31, lines 19-35_

1 CCATAM-O0L D677
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is a different matter in that it can be irreconcilable with Article 6 of the European
Convention, particularly if the conviction is based to a decisive extent on anonymous

statements. =

103, Accordingly, the Chamber considers that objections pertaining to the use of
anonymous hearsay evidence do not go to the admissibility of the evidence, but only

to its probative value,

M. In it Sevond Decision on the Prosecution Reguests and Amended Requests for
Redactions wnder Riele 81, the Chamber held, in this respect:

that, withoul prior adequate disclosure io Thomas Lubanga Dyila, the Prosecation
canned rely on those parts of the documents, witness statoments and transcripls of
witmess interviews for which redactions are authorised in the present decision; amd
that the probative value of the unredacied parts of the said documents, witness
statoments and transcripts of witness interviews may be diminished as o result of
the redactions proposed by the Prosecution and authorised by the Chambser '

W5 Maoreover, in the Decision concerning the Prosecution Propesed Suntimary of
Evidence, the Chamber held that:

in relation to the summary evidence on which the Prosecution i authorised to rely
at the confirmation hearing in the present decision, the Prosecution cannot at the
cunfirmation hearing rely on any information which does nol appear in the
sumumary evidence, such as the identity, position and (her identifying features of
the relevant Prosecution witnesses; that. moreover, semmary cvidenoe - as
opposed o redacted  versions of witness  stalements, transcripts of witness
interviews and nvestigators’ nobes and reports of witness interviews — s drafled
by the Prosecution: and that these tactors shall necessanly have an impact on the

probative value of the summary evidence authorised in the present decision, '
I06.  Regarding Kristine Peduto’s testimony, NGO reports, e-mails and press
articles which contain anonymous hearsay evidence, the Chamber will determine
their probative value in light of other evidence which was also admitted for the
purpose of the confirmation hearing, However, mindful of the difficulties that such

evidence may present to the Defence in relation to the possibility of ascertaining its

112 Kpstopski v, The Netherlands, Judgement of 20 Novemnber 1989, Application No. 1145485, para. 4.
1 JCC-0LH-01/ 0655, po 10
4 ICCIAR-0L/IE-31T, p. 4
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truthfulness and authenticity, the Chamber decides that, as a general rule, it will use
such anonymous hearsay evidence only o corroborate other evidence,

vl Abtesiations relating bo the six child soldivrs whose cases are
detailed in the Docwment Conlaiving the Charges

1{17. The Defence takes issue with the admissibility and relevance of the
attestations of birth introduced by the Prosecution to prove the age of witnesses
|[REDACTED]. " According to the Defence, these attestations are inadmissible and
are invalid under Congolese law, given that under Law Noo 2I81/010 of 1 August
1987, the age of a person can be determined only on the basis of his or her record of
birth."*

108, The Defence also refers to the legal solution used where a person has never
had a recard of birth. In this respect, the Detence acknowledges that:
a somewhat parallel practice has developed in the Democratic Republic of the
Congo wheneby anyone who does not possess o record of birth may obtain an
attestation of birth from the civil status regisitar of their place of residence. |.. |
However, an attestation s merely a comfirmation of a fact or an obligation by a

third party on the basis of statements made to that third party. Unlike & record of
hirth, an attestation of birth has no legal status and cannot be set up against third

F‘miE_IL"'
108, The Prosecution does not dispute the fact that these “certificates do not fully
comply with Congolese law,”""* but maintains that these attestations of birth are of

some probative value since they were issued by the Congolese authorities 1

110,  The Chamber recalls that under article /9(4) of the Statute, it has the discretion
to rule on the admissibility and probative value of any frem included in the parties’
Lists of Evidence, in accordance with internationally recognised human rights as

provided for in article 21(3) of the Statute,

" ORC-OTr-0132-0010, DRC-OTP-013240011, DRC-OTP-0132-0012, DRC-OTP-0132-0013, DRC-OTP-
M32-(014, DRC-OTP-0132-D015,

e 00 - - -LEN,

ur [l para. 16

U CC-0 10401 -06- T4 CONF-ENI2 TN ov 206 Edited |, p. 38, lines 14-15.

i P, limes 16-17,
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111 The Chamber considers that for the purpose of ruling on the admissibility and
probative value of evidence pertaining o a person’s civil status, it must pay
particular attention to the context in which the evidence was gathered, particularly in
light of the fact that in some countries, civil status records, such as attestations of

birth, marriage certificates or death certificates may not be available,

112, In this respect, inits decision on reparations in Alocboetoe ef al. v Suriname, the
Inter-American Court of Human Rights (LACHR) noted that marriages and births are
not always registered and in those cases where they are registered, sufficient data is

not provided to fully document the relationship between persons, '™

113, More recently, in dealing with the identification of victims who were to
receive reparations, the IACHR held that the latter would be recognised if they
showed a record of birth, proof of residence, a marriage certificate or any other

document issued by an authority and mentioning one of the victims ™

114, This jurisprudence reflects the approach that while birth certificates issued by
the competent authorities in accordance with domestic legislation are the best means
of proving a person's age, they do not constitute the sole means of providing such
proof. In the view of the Chamber, this is because a more Hexible nppma:h for
determining the admissibility and probative value of such evidence is the only
approach which is consistent with the requirement to fully respect the specificities of

the cultures and customs of the world's different peoples.

115.  Accordingly, in light of the particular situation of witnesses [REDACTED],

and because thetr attestations of birth were issued by the civil status registrar of the

= Inter-American Court of Human Rights, Afodoetos of al o Surfnmmn, Decision on reparations, 10
Seplember 1993, paras, 63 and 64,

¥ Inter-American Court of Human Rights, Plan de Sincles Massace 0. Guatemals, Decision on
reparations, 19 Movember 2004, para. /3
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town ot Bunia,™ the Chamber considers that these attestations must be admitted as
evidence for the purpose of the confirmation hearing.

6. In addition, the Chamber considers that the probative value of these
attestations must be determined as part of the assessment of the totality of the

evidence admitted for the purpose of the confirmation hearing,

117, In this regard, the Chamber notes that the attestations of birth of [REDACTED)
showing that they were under the age of fifteen years when the events referred to in
their statements gocurred, are corroborated by other evidence such as the children's
oW skatemnents.

o) Defertoe challenge bo the credibility of children'’s evidence and
Kristing Pedsto’s entive testimony

118.  Relving on several grounds™ the Defence challenged the credibility and
reliability of the statements made by children and Kristine Peduoto's entire testimaony,
on which the Prosecution relied to substantiate the charges against Thomas Lubanga
Diwiliy,

119. The Chamber takes note of all the Defence challenges concerning children’s
statements and Kristine Peduto’s estimony. However, the Chamber observes that a
large number of these challenges actually proceed from matters of a peripheral
nature which do not really go to the substance of the children's and Kristine Peduto’s

statements, 4

= In many countries. including the DRC, o document (ssued by the competent national authorities is
presumed reliable and the burden of proving that it is false or that its contents are inaccnrate is on the
party making such an albegation

5 See ICC-0TE-0106-T50-Conf-tEN. See alsp 1CC-IM-01 /06 T-A2-CONF-EN|22Nov 2006 Edited .
P2 lime 12 1o poB4, line 19,

2% The Chamber 5 not satisfied that the statements of these child witnesses, for examply, are not
credible specifically because they “prowided names of commanders who were gither no longer alive or
could nol have been physically present at the time, or gave accounts of implausible trips within turi,
"heroic” actions, and described non-existent Insignia corresponding to FPLC ranks and events which,
by simple mathematical coloulation, are impossible” (para. 8, OC-0104-0106-755-Conl-tEN).
Similarly, in relstion to Kristine Peduto, the Chambur holds the view that the examples given at pages
H to 29 of document ICC-05H-01/06-759-Cond-tEN by the Defence, perfaining to "serous
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1201 Furthermore, the Chamber recalls that in a previous decision. it held that “in
application of article 6%(4) of the Statute, “the Chamber may rule on the relevance or
admissibility of any evidence, taking into account, infer alia, the probative value of
the evidence and any prejudice that such evidence may cause to a fair trial or o a fair
evaluation of the estimony of a witness, in accordance with the Eules of Evtdence aind

Procedure ~135

121.  In exercising its discretion and in accordance with the jurisprudence of the
ICTR.™ the Chamber declares that it will attach a higher probative value to those
parts of the children’s and Kristine Peduto’s evidence which have been corroborated,

as s apparent from several sections of this decision,

122, However, the Chamber wishes to emphasise that, according o the
jurisprudence of the ICTY, less probative value is not necessarily attached to parts of
& witniess statement that have not been specifically corroborated, and which do not

vary from the statement as a whole 2

contradictions, chronic uncertainty, severe memory lapses, serious mistakes, s well as an alarming
lack of knowledge of ber working environment and the general background in Iun®, do oot
necessarily affect the truthfulness of her testimony as a whole,

2 S JOCTLAH-00 AN-E00.

12 In The Prosecutor po Clinent Kayishema aned Olwsf Riizidion, Cose Noo ICTR-85-1, Trial Judgemient,
2 May 1999, |t is stated at para 80 that “[djoubts about a testimony can be removed with the
corrpboration of other testimonies. However, cormbomation of evidence Is nat 4 begal requiremant fix
accept a testimony "

=7 Sap The Presecutor i Delalic of al., Case Mo, TT-06-21, Trial Judgement, 16 November 1998, paras. 594
597: YAs a general principle. the Trial Chamber has attached probative value o the testimony of vach
witness and exhibit according to its relevance and credibility. The Trial Chamber notes that, pursuant
fin Hule 89 of the Kules, it is not bowsd by any national rules of evidence and as such, has been guided
by the foregoing principles with s view to a fair determination of the ssues before it In particular, the
Trial Chamber notes the finding in the Tadid Judgmoent that corenboration of evidence is not a
customary rule of internationat Taw, and as sach shiuld net be ordinarily required by the Intermational
Tribunal. |...] The Trial Chamber has considered the oral testimony before i in the light of these
considerations. Accordingly, Inconsisbencies or inaccuracies between the prior statements and oral
testimony of 2 witness, or between different wilnesses, are relevant factors in judging weight but meed
not be, of themselves, a basis to find the whole of & witness” testimony unreliable. The Trial Chamber
has attached probativie value (o testimony primarily on the basis of the pral estimony given in the
courtrgom, 45 opposed to prioe statements, where the demeanour of the refevant witnesses could be
observed first hand by the Trial Chamber and placed in the context of all the other evidence before it
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v} [tems not included in the Prosecution List of Evidence
123,  The Defence objects to the admission of four reports presented by the
Prosecution at the hearing of 27 November 2006 on the meaning of the term “hema

g{-ﬁ::re." =

124, It also objects to the admission of an expert report presented betore the Cour
dappel de Paris and introduced by the Prosecution at the hearing of 27 November
2006. Amongst other things, the report concerns the place where an e-mail account
was created and from which were sent five messages introduced into evidence by the

Defence.'™

125, Although the above-mentioned reports were tendered by the Prosecution after
thi expiration of the ime limit prescribed by rule 121(5) of the Rules, the Chamber
considers that it is empowered, under articles 6%(3) and {4) of the Statate, to admit
evidence presented out of the said time limit, if: 1) such evidence is necessary to rule
on the merits of the issues considered at the confirmation hearing; i) the Prosecution
could not have foreseen the need to present the said evidence nor could it have
presented it within the time limit prescribed by rule 121(5) of the Rules; and iii} the
Detence had the opportunity to challenge the additional evidence presented. In this
case, the Chamber finds that these three conditions have been satisfied, and therefore

decides to admit the said reports into evidence,

witl) The probabive valuwe of some of the evidence disclosed fo the

Dfenee
126, At the confirmation hearing, the Defence raised cermin objections o the
admissibility and probative value of the witness statements Included in o the

Prosecution List of Evidence and disclosed to thie Defence in unredacted form. ™

= OO -H-0] -0 T45-EN[27NovZI6Edited |, p, 17, line 8 to p. 20, line 7.

w YT -0 -DA-T-45-EN[ IV Mo 2006 Edited], p. 4144, The relevant items presented by the Dofence
are documents EVD-D0 002, EVD-DR0-00003, EVD-DO1-0004, EVD-DO01-0005 and EVO-DN-(006

8 OO0 -6 T4 -EN[22NovZ6Edited |, p, 4, Iines 21-23,
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127.  First, the Defence points out that nowhere in these statements taken by an
OTP investigator is it mentioned that the witness took an cath. The Defence submits
that before the international tribunals, a representative of the Registry is present
when a deposition is taken. " The KCTY practice to which the Defence refers and, in
particular, rule 92bis of its Rules of Procedure and Evidence (on the admission of writben
statements and transcripts in lieu of oral testimony), opplies w the trial phase
Accordingly, the Chamber finds that it is not applicable in the context of a

confirmation hearing,

128, Secondly, the Defence argues that the mere presentation of a statement or
written deposition does not entitle the opposing party to conduct a cross-
examination, thus diminishing the probative value of the testimony, = In this regard,
the Chamber recalls that under article 81(3) of the Statute, the Prosecution “may rely
on documentary or summary evidence and need not call the witnesses expected to
testify at the trial.” Moreover, there is nothing in the Statute and the Rules ko indicate
that statements, transcripts of interviews or summaries of evidence must be

considered as having a lower probative value.

129, Finally, the Defence submits that the probative value of the evidence for which
the Chamber authorised redactions is seriously diminished.™ In this respect, the
Chamber refers to its Second Decision on the Prosecution Requests and Amended Requesis

for Redactions under Rule 81, as quoted in the section on angnymous hearsay evidence.

130, Accordingly, the Chamber dismisses the Defence objections concerning the

admissibility and probative value of some of the witness statements disclosed to it

19 PCC 001 -00- T L-EN[ 22N ov 2006 Edited |, p. 20, limus 7.

= JCC-01-04-01-06-T-41-EN[23Nav6Edited |, p. 18, lines 24-25 and p. 19, lines 1-3.

158 PO -0 -06- T4 -EN[ZINov M6 Edited], pp. 17 and 15,
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b, lssues raised by the Prosecution

it Dems included {n Hie Defence List of Evidence filed on 2
November 2006

131. At the hearing of 27 November 2006, the Prosecution objected to certain pieces
of evidence presented by the Defence at the confirmation hearing and numbered as
follows: EVD-DO-00001, EVD-DO1-00002, EVD-DO1-0003, EVD-DO1-(0N4, EVD-
DOL-00005 and EVD-DO1-00006. The Defence stated that they are paper copies of e-
mails sent by [REDACTED] between 19 July 2002 and 5 August 2002 The
Prosecution disputes the authenticity of these e-mails and asks that the Chamber

attach no probative value to them,™

132 The Chamber notes that the Prosecution does not object to the admissibility of
these items for the purpose of the confirmation hearing, but only to their probative
value: Consequently, the Chamber will determine their probative value ona case-by-
case basis, if necessary.

i) Mems not fncluded in He List of Evidence filed oy the
Defence on 2 Nooember 2006

133.  The Prosecution objects to the admission of the signed and dated version of
[REDACTED]'s letter presented by the Defence on 27 November 2(06.7

134, In addition, the Defence based its allegations concerning the probative value
of child testimony on a study by the University of California, Berkley, entitled Child
Witsiesses at the Special Court for Sterra Leone, At the hearing of 22 November 2006,
the Chamber asked the Defence to provide the study, if it felt it was useful. The

Defence then referred to it in its closing submissions, ™

135, Although the above-mentioned reports and documents were tendered by the
Defence aHer the expiration of the time limit prescribed by rule 121(6) of the Rules,

1 OO0 -06-THS-EN[2TNovZI0aEdited |, p. 43, lines 23-25,

1% FCCHI -0 -06-T-46-CONF-EN 2T Nov 2006Edited . p. 4, Tine 7 to po &, line 24,
o I C-DE-04-01 -0 T2 CONF-ENI22M v 2ID6Edited |

= [CCOLAM-01-06-73-Conf-EN, footnote 5.
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the Chamber considers that it is empowered, under articles #%3) and (4) of the
Statute, to admit evidence presented by the Detence out of the said time limit, if: i)
such evidence is necessary to rule on the merits of the issues considered ot the
confirmation hearing; ii) the Defence could not have foreseen the need to present the
said evidence nor could it have presented it within the time limit prescribed by rule
121(6) of the Rules; and iii) the Prosecution had the opportunity to challenge the
evidence so presented. In this case, the Chamber finds that these three conditions are

satisfied in relation to [REDACTED]'s letter, and therefore decides to admit it

136.  Regarding the study by the University of Californis, Berkley, although the
Defence offered to introduce it into the record of the case, it has yvet to provide a copy
thereof to the Chamber or the Prosecution. The Chamber therefore declares the study
inadmissible for the purpose of the contirmation hearing,

iti) lssues relating lo the Defence request to withdrem oo
stiteémertts from its List of Evfdence

137. Im its List of Additional Evidence filed on 7 November 20006, the Defence
included statements and the transcript of the interviews of [REDACTED), statements

on which it intended to rely at the confirmation hearing (“the Statements™), 1

138,  On 24 November 2006, the Defence filed a “Defence notification of withdrawal
of evidence”, secking leave from the Chamber to withdraw the Statements and

requesting that the Registry be ordered to remove them from the eCourt system.™

139, On 27 November 2006, the Prosecution orally objected to the "Defence
notification of withdrawal of evidence” arguing, inter alia, that only the Chamber had

the prerogative to decide whether or not to use material introduced into evidence to

128 OO0 a7 - Conf-Annex A
= 01 AM-01/6-728-Conf
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ascertain the truth, regardless of whether the party who submitted it wants it to be

withdrawn.'*

140, First, the Chamber notes that nothing in the Statute or the Rules empowers
parties to withdraw evidence included in their List of Evidence.

141, The Chamber is of the view that items and documents included in the
Prosecution and the Defence Lists of Evidence and Lists of Additional Evidence cease
 be separate pieces of evidence presented by the parties and become evidence on
the record, which the Chamber may use to determine, pursuant to article 61(7) of the
Statute, whether there is sufficient evidence to establish substantial prounds to
believe that the person committed each of the crimes which he or she is alleged to

have committed.

142, In this respect, the Chamber considers that such a determination would be
undermined it parties were able to withdraw evidence initially included in their List
of Evidence, but which no longer met their expectations in light of the untolding

confirmation hearing.

143, The Chamber's position is consistent with s previous decisions on this
matter, for instance, its Dicision on the Practices of Wilness Familiarisation and Witness
Proafing, where it noted that " witnesses to a crime are the property neither of the
Prosecution nor of the Defence and [...] should theretore not be considered as

witnesses of either party, but as witnesses of the Court."™

144, The Chamber alsp bears in mind that the Prosecution had already sought to
rely on the two statements concerned,™ but that the Chamber had disallowed their
inclusion in the Prosecution List of Evidence, in light of the Chamber's duty o

protect witnesses under article 68 of the Rome Statute'® The Chamber recognises

1 CCOLAM-0L06-TH45-ENRTNovZGEdled ], p. 4, line 11 to p. 8, line 7

v CE -0 06679, Decisur on Hie Practices of Wikness Familfarisataon and Wibiess Progfing, para. 26
12 S pminarses 100 anad 17 of BOC-01/04-00/046-513.

1 CC-OLAM-01/06-315-Conf-Exp.

No. 01/04-01/06 491157 29 January 2007

Officil Courd Traveslaiusy



JOC-01048-0 ] /D6-B03-EN 14-05-2007 S0V157 SL PT

that the protective measures in respect of the Statements became pointless when the
Defence gained access to the Statements and added them to its List of Evidence,

145, Accordingly, the Chamber dismisses the Defence request to withdraw the
Statements.

Mo, 01/04-01006 ;a7
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IMI. PROCEDURAL MATTERS

A, Defence application regarding the form of the Document Containing
the Charges

146, With regard to the document containing the charges and the list of evidence,
rule 121(3) of the Rules states that:

The Prosecutor shall provide to the Pre-Trial Chamber and the person, np Liter
than 30 days before the date of the confirmation hearing, a detailed description of
the chiarges together with a Tist of the evidence which he or she intends 1o present
at the hearing,

147. Regulation 52 of the Regulations of the Court states that the document

containing the charges referred to in article 61 shall include:

{a) The full name of the persén and any ather relevant identifying information;

(b} A statement of the facts, incuding the time and place of the alleged crimes,
which provides a sufficient legal and factual basis Lo bring the person or persons o
trial, including relevant facts for the ewercise of jurisdiction by the Court;

(e A legal characterisation of the facts to accord both with the crimes under articles
6, 7 or § and the precise form of participation under articles 25 and 28,

148.  Im an application dated 16 October 2006'" and at the confirmation hearing, the
Defence criticlsed the form of the Document Containing the Charges transmitted by
the Prosecution. According to the Defence:

Thomas Lubangs Dyils has a right to be prompily informed of the nature and

cause of the charge. The nature of the charge refers to the precise legal qualification

of the offence, and the cause of the charge refers by the facts underlying it In terns

of the cause of the charge, the Prosecution mest plead all material facts which, o

the extent possible, shpuld mclude the identity of the vichms, the place and
approximate date of the acts and the means by which the offences were

committed M
149,  The various criticisms levelled at the Prosecution’s Document Containing the
Charges may be summarised as follows: i) factual or legal vagueness of certain
paragraphs; and i) articulation of useless facts for the purpose of buttressing the
charges brought against Thomas Lubanga Dyilo.

W ICC-01MH-01/06-573
te PO -0 -06-TH-EN 24 Now X006 Ed ited |, p. 64.
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150 On the one hand, regarding the factual vagueness alleged by the Defence, the
Chamber considers that the Document Containing the Charges submitted by the
Prosecution meets the criteria set forth in regulation 52 of the Regulations of the Court
and is indeed a “detailed” description of the charges against Thomas Lubanga Dyilo.
In addition, the Chamber recalls that the Document Containing the Charges
transmitted by the Prosecution is o be read in conjunction with the Prosecution List
of Evidence. Thus, there is evidence relating to each paragraph of the Docoment
Containing the Charges. Nevertheless, the Chamber notes that, for the proper
administration of justice, it would sometimes have been advisable to provide greater

specificity in the Prosecution List of Evidence.

151.  On the other hand, the Defence takes issue with the Prosecution for not
sufficiently articulating the points of law underpinning certain parts of its Document
Containing  the Charges. However, the Prosecution is under no obligation to
articulate in the Decument Containing the Charges its legal understanding of the
varipus modes of liability and the alleged crimes, That the Prosecution was not
inclined to overly articulate this point in the Document Containing the Charges is not
prejudicial to the rights of the Defence, since the various crimes charged and the
mode of liability contemplated are clearly articulated. '+

152 Lastly, the Defence takes issue with the Prosecution for having included facts
in the Document Containing the Charges which, as noted by the Defence, would not
be relevant in the conbext of the confirmation or otherwise of the charges against
Thomas Lubanga Dyilo and should therefore not have been included therein*™ The
Chamber holds the view that nothing prevents the Prosecution from mentioning any

event which occurred before or during the commission of the acts or omission with

W See parngraphs 20-22 of the Document Containing the Charges:

= Se, for example, the Defence challenge to pamagraph 26 of the Document Containing the Charges,
which statis that “[plricr 1o the foundation of the FILC, and since 2001 at the latest, the UPC actively
recruited children under the sge of fifteen vears in significant numbers and subjected them to military
training in its milltary training camp n Sota, amongst other places®.
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which the suspect is charged, especially if that would be helpful in better

understanding the context in which the conduct charged occurred.

153, On this last point, the Chamber can only regret that the Prosecution did not
set fit to plead with greater specificity the context in which the crimes with which
Thomas Lubanga Dyile is charged occurred,
B. Matters relating to the disclosure process for potentially exculpatory
evidence or evidence which could be material to the preparation of the
Defence
154, The Defence alleges that the Prosecution did not disclose to it all exculpatory
evidence or evidence material to its preparation. The Chamber recalls that, prior to
the confirmation hearing, the Prosecation’s obligation was solely to disclose to the
Defence the bulk of potentially exculpatory evidence or evidence which could be
material to the preparation of the Defence® The Chamber held many status
conferences to ensure that the disclosure process between the Prosecution and the
Detence was properly conducted, and notes that the Prosecution repeatedly stated
that it had fulfilled its obligations and had effectively disclosed to the Defence the
bulk of potentially exculpatory evidence or evidence which could be material to the
preparation of the Defence.'™ Moreover. nothing has been presented to contradict

these submissions.

1 I this regard, see Decision ICC-01,04-01/06-102 ar TCC-0104-0 /06-581-Conf-1EN.

e See, for example, the fist day of the confirmation hearng:  ICC-O1AM-06G-T-30-
ENOMNoy2006Edited], p. 146, lines 4-13; “There are disclosure obligations of the Office of the
Prosecutoe under article 67(2), potentially eveulpatory material. There are disclosure obligations
pursuant W arbicle &LE3)(b), incriminatory evidence for the: purpose of the confirmation hearing, and
there's an obligation under rule 77 to provide for inspection of certain materials and the Office of the
Prosecutor has fulfilled its disclosure obligations very muich in line with respect to the order of the
Single Judige. The Office of the Prosecutor went beyond its tegal duties * or FCC-01/04-0006-T-17-Conf-
EM|Ssept2itEdited], p, 40, lines %-11. Regarding the disclosure pmocess for materials which are
petentially exculpatory or otherwise necessary for the prepamation of the defence, see, for example,
ICCOLM-0106-T-13-Cond-EN| 24Augesi3006Edited], p. 29, line 17 w po 30, line 15 and the two
annexes of document ICE-0LH-IL06-611-Conf filed by the Prosecution on 25 Dctober X006,

No. 01/04-01/06 53157 29 January 2007

Officil Courd Traveslaiusy



JOC-01048-0 ] /D6-B03-EN 14-05-2007 54/157 SL PT

C. Defence request to exclude certain parts of the Prosecution’s final
observations

155.  Ina request filed on 4 December 2006, the Defence asked the Chamber to
arder the Prosecution to re-file its written submissions after striking out certain
paragraphs. According to the Defence, the Prosecution could not address the matters
dealt with in thgse passages,

156. In this regard, the Chamber will limit itself to recalling its two previous
devisions on the subject® and to stating that it will consider only Issues that were
discussed orally by the parties at the confirmation hearing,

D. Defence request for access to a report registered in the record of the
Situation

157, On 18 December 2006, the Defence filed an urgent request seeking access to a
report by the NGOs Human Rights Watch and Bedress that was registered in the
record of the Situation in the DRC on 30 June 205" The Detence stated that it
required the report in order to respond to the document entitled “Submissions by
Victims a/D001AM, a/0002/06 and a/NK3/06 turther to the Appeals Chamber's
Decision of 12 December 2006 The Defence had until 20 December 2006 1o

respond to those submissions.

158.  While it did not object to the request, the Prosecution nevertheless requested
that the Chamber seek the views of the above-mentioned NGOs prior o deciding
whether to disclose their report to the Defence.™

159.  The Chamber notes that the report was referred to in paragraph 101 of the

Decision on Hwe Prosecution’s Application for @ Warrant of Arvest, Article 58, rendered on

v T -0 6752

T ICC-0IAM-DL D668 and FCC-D] -0 06-7T43-tEN

= O -0 DG-772-Comi.

23 The Defence indicated that the document was rumbered -0 1/04-0006-770-Conf-tEM. Since the
diocument was filed ss comfidential in proceedings before the Appeals Chamber, it shotld e e
that the Chamber s access ondy to the public redacted version numbsered 10C-01TH-00/06-778-LEN.
193 A0 LAM-0 DT Cond.
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20) February 2006, and that reference is made to the same paragraph in the Decision
en the Application for the tnterim release of Thomas Lubanga Dyile, rendered on 18
October 2006.'= The urgent nature of the request filed by the Defence on
18 December 206 seeking to obtain the document prior to 20 December 2006 is

therefore unwarranted.

160,  The Chamber also recalls that in order to have access to a non-public
document in the record of the Situation in the DRC, the Defence must: i) identify the

specific document and i) provide the reasons for requesting access to it's

161, Without specifying that the victims had cited the report in their submissions,
the Detence merely explained that the victims were alleging that certain threats had
been made against the witnesses, but gave no details whatsoever about the substance

of those allegations,

162, In the Chamber’s opinion, the Defence has accordingly failed to sutficiently
explain why that particular document would have enabled it to address the

allegations made by the victims in their submissions before the Appeals Chamber.

163. The Chamber thercfore rejects the urgent request tiled by the Defence on
18 Decernber 2006,

E Jurisdiction of the Court and admissibility of the case of The Prosecutor
v. Thomas Lubanga Dyilo

14, Article 19(1) of the Statute provides that:

The Court shall satisfy itself that it has jurisdiction in any case brought before it
The Court may, on its own motion, determine the admissibility of a case
acoordance with artiche 17,

165. The Chamber recalls that in its decisions of 10 Febroary 2006 and 3 October

2000, it ruled that the instant case fell within the jurisdiction of the Court. It further

198 JCC-01D4-01/06-8-US-Cory {reclassified as puiblic pursuant to Decision 1CC-01/04-01/06-37).
158 OOV 01 - 586 LEN
= JCCL A0/ 103, p.4.
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recalls that in the decision of 10 February 2006, it ruled that the instant case was
admissible pursuant to article 17 of the Statute.

166. The Chamber notes that in its Document Containing the Charges the
Prosecution did npot alter the temporal, geographic, material and personal
jurisdictivnal criteria articulated in the warrant of arrest issued against Thomas
Lubanga Dwyilo. In addition, nothing new has been submitted to the Chamber in

respect of jurisdiction and admissibility in the Instant case.
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IV. MATERIAL ELEMENTS OF THE CRIME
A. Existence and nature of the armed conflict in Ituri

1. Amilysis of the etudenice relating to the exvisteroe and mature of the arsed
cuniflict

a. From September 2008 to late August 2(02

167. |REDACTED] since early 2003) and [REDACTED] stated that the UPC was
created as a result of the July 2000 mutiny of Hema officers and soldiers in the Armde
du Peuple Congolais [the military wing of the Rassemblement Congolais pour la
Démoeratte/Kisangani (RCD/K) led by Wamba dia Wamba, the then Governor of
lturi].'* According to both of them as well as [REDACTED),'* Thomas Lubanga
Dwyily, Chief Kahwa Panga Mandro, Floribert Kisembg, Bosco Ntaganda and

Tchaligonza all participated in the mutiny in one way or another,™

168  |[REDACTED)] explains that the UPC was created in complete secrecy on 13
September 2000 at Richard Lonema’s home in order to counter the RCD/E-ML
{Rassemblement congolais ponr la idémocratio/Kisongini-Moutemernt de libération™) and
that it was to receive military support from the July 2000 Hema mutineers. =
According to [REDACTED], Thomas Lubanga Dvilo, who had been appointed UPC
spokesman by reason of his political experience and contacts, was tasked with
explaining the UPC's goals to the Ugandan authorities. However, once the leadership
of the RCD/K became aware, Thomas Lubanga Dyilo was placed under house arrest
in Uganda sometime in late 2000,

i DRC-OTP-H105-((M8, paras. 75 and 88 and DRC-OTT-0113-0081, paras. 46 and 48,

" [REDACTEDY was one of [REDACTEDN'= bodyguards (Statement of [REDACTED]
DRC-OTP-MI7-00E0, pers.45); he later became a [REDACTEDY] at the UPC [REDACTED| in Bunin,
often [REDACTED] (DRC-OTP-0127-0090, paras. % and 100}, and [REDACTED] (DRC-OTP-0127-0091
o DRC-OTP-0127-00M1E].

= DR C-OTP-0U05-008K, paras 76-78; [REDACTED], paras. 50-53 and DRC-OTP-01 270078, para. 31,

w1 Statement of [REDACTED]. DRC-OTP-0105-0098, para. 73,

i [REDACTED] para.37 and [REDACTED], paras 58 and 59 See abso the “Acte Constitufif
{Constitution) of the Umion des patricles congolais, made in Bunia on 15 Seplember 08K, DRC-OTT-
08915,

=2 [REDACTED], para. 6f) and [REDACTED|, para &1,
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169,  According to [REDACTED)™ and [REDACTED]™ while Thomas Lubanga
Dwilo was detained in Uganda, the conflict between Wamba dia Wamba (President of
the RCOYK) and his two deputies, Mbusa Myambisi and John Tibasima, escalated and
[REDACTED] had to flee from Bunia and take refuge in [REDACTED]. The Ugandan
authprities then encouraged the creation of a platform called Fromt pour ln Liberation
du Conge (FLC), presided over by Jean-Pierre Bemba and bringing together Jean-
Pierre Bemba's Mouvement pour la Liberation du Congo (MLC), Mbusa Nyambisi's
RCD-E/ML and Roger Lumbala's RCD/National =

170, |[REDACTED] points out that Thomas Lubanga Dyilo did not officially
anncunce the creation of the UPC untl 9 January 2001, after the founding of the FLC
which, under the auspices of the Ugandan authorities, brought together Jean Pierre
Bemba's MLC and Mbusa Nyamwisi’s RCD-K/ML'™ In  their statements,
[REDACTED)™ and [REDACTED]™ also refer to the creation of the FLC and the
appointment of Thomas Lubanga Dyilo as Vice-Minister of Youth and Sports in the

FLC Government in lturi, which lasted only a few months.

I7L. According o [REDACTED]™ [REDACTED)'™ |[REDACTED]™  and
[REDACTED]," the mutiny ended when the insurgent officers were sent 1o the
military training camp in Jinja (in Uganda) and the rest of the mutineers to the
Kyakwanzl camp (also in Uganda). At the end of their military training, the
mutineers formed the core of the Simba Battalion, which was deployed to the
Equatoriale Provinee as part of the military wing of the FLC.1%

4 DRC-OTP405-010, para. 91,

U8 [REDACTEDY, para, 63

= DRC-OTP-0105-0101, para. 91 and [REDACTED], para. fd.

* [REDACTED], paras. h3-63.

s [REDACTEDY, paras 88 and 91

= DRCOTP-0066-0011, paras. 45 and 46 and DRC-OTP-3%6-0012, paras, 47 and 48,
= [REDACTED]

™ DRC-OTP4I127-0078, paras. 31-33,

= DRC-OTP-0L05-009, para. 79.

= [REDACTED], para. 53 and [REDACTED], para. 5.

m [REDACTED], para. 55; [REDACTED] and DRC-AOTP-01I7-0079, para. 34.
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172 According to [REDACTED), '™ [REDACTED]'™ and [REDACTED]™ after the
break-up of the FLC, its member parties regained their autonomy and, as early as
November 2001 at least, Thomas Lubanga Dvilo was appointed Defence Minister of
the RCD-E/ML Government in [huri

173.  [REDACTED| explains how, after the break-up of the FLC in 2001, the Hema
mutineers — around 350 men wnder the command of Floribert Kisembo - were
redeployed to Bunia as part of the APC™ On their return to Bunia, problems arose
between the Hema mutineers and the APC's Nande officers — problems which
eventually led to the murder of Claude Kiza, APC Chief of Staff, in April 2002
Thomas Lubanga Dyilo, at the: time Defence Minister, backed the Hema mutineers. ™

174.  According to [REDACTED]™ and [REDACTED]'™ these events led to a
confrontation between Thomas Lubanga Dyilo and Mbusa Nyamwisi (President of
the RCDVE-ML) and, subsequently, to a declaration on 17 April 2002 by which the
UPC broke with the RCD/K-ML and effectively became o political-military
movement. As explained by [REDACTED]:

On 17 April 2002, the UPCs polifical inner circle issued an officlal statement
announcing the effective transformotion of the UPC Into o political/military
movement. [ [The statement of 17 April 2002 waos signed by the UPCs senior
palitical pfficials, Le. [REDACTED], LUBAMNGA and ten or so other people. [...] At
the time of its official formation on 17 April 2002, the UPC's army had  men,
weapons and ammunition at ite disposal. LUBANGA was then the RCD-K/ML's
minister. for defence and the UPC's soldiers all come from the APC. When they
frvired the UPC they brought with them their guns and ammunition. At that point,

our primary objective was to oust fhe RCD-B/ME ™

™ DRC-OTP-4066-0012; paras. 49-51,
= [REDACTEDY, para, 68

= DRC-OTP-D05-0102, para. 93,

™ [REDACTED]. Sev alse the Stawement of [REDACTED], DRC-OTP-0127-007%, para. 35 and the
Statement of [REDACTED], [REDACTED], paras. 95-100.

s [REDACTED].

= DRC-OTP-II05-0102, para. 95 to DRC-OTP-DI05-0103, para. 101

" [REDACTED], paras, 6871

i [REDACTED], paras: £0-77),
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173. |REDACTED]™ and |[REDACTED]™ describe the two meetings held in
Uganda in April 2002 (Kasese) and June 2002 (Kampala) at the request of the
Ugandan authorities and attended by a UPC delegation headed by Thomas Lubanga
Dyilo and an RCDJK-ML delegation. According o both of them'™ as well as
|[REDACTED]™ after the second meeting, Thomas Lubanga Dyilo and other
members of the UP'C delegation were arrested by the Ugandan authorities and sent
ty Kinshasa, where they were detained, first at the DEMIAP until Auguast 2002, and
subsequently at the Kinshasa Grand Hotel and the Hotel Lolo la Crevette"”

176.  In [REDACTED] statement, [REDACTED)] describes the military assistance
{arms, ammunition and uniforms) received by the UPC from Rwanda via Chief
Kahwa in June and July 20025 With the recruits trained at the Mandro training
camp, amongst others, by military instructors sent from Bwanda, "™ the UPC was able
to attack the APC in Bunia. In this regard, [REDACTED] Bosco Naganda and Chief
Kahwa concerning the receipt of arms and ammunition from Ewanda at the time. ™
In addition, regarding [REDACTED] stay | REDACTED| says that:

As far ab the military training wos concerned, BOSCO was aasisted by somebady

called SAFARI who was & Rwandan soldier who came to visit the camp fairly

often 1 can remember the follpwing military leaders being present in MANDRO:

EYALIGONTA, KASANGAKIL KISEMBO, LOBHO Désind, BAGONZA  and

Rwandans such as BESTO "BEBE”, RAFIKI, MUGABO, Ali MBLYT and TIGER

ONE, All these people winthd Later have impyrtant positions within the UPC srmy

whien it seized control of BUM1A ™
177.  [REDACTED]™ and [REDACTED]"™ refer to the joint Ugandan People's

Defence Forces (UPDF)RUPC attack against the APC in Bunia in early August 2002, as

W REDACTED]

s DRC-OTP05-0103 to DRC-OTP-MD5-0104.

= REDACTED] and DRC-OTP-0I05-001H

i DRC-OTP-Z7-0084; para. 66,

™ Stalement of [REDACTED], DRC-OTP-H5-01G o DRC-OTP-0105-0HM, para. 105; see also the
Statement of [REDACTED], [REDACTED], para. 97.
I DRC-OTP0105-01H to DRC-OTP-0105-01007.

1 DRC-OTP-D5-0105, paras. 115 and 1160

S DRC-OTPHIZZ 8], para. 51.

i DRC-OTP01 270081, para. 50

2 DRC-OTP-0066-(01%9 to DRC-OTF-0066-(024,

= DRC-OTPOI05-010F to DEC-OTP-0 05010,
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result of which the UPC took contral of Bunia.™* According to [REDACTED|, the
UPDF attacked the APC in Bunia because the APC had invited members of the Forces
Armdes Congolaises, including a certain Colonel Aguru, to [uri."s [REDACTED] also
mentons the UPDF attack in early August 2002 on the residence of Jean-Pierre
Molondo Lopendo, RCD-E/ML Governor in Ituri, and the withdrawal of APC troops

from Bunia,

178.  According to [REDACTED, at the time the UPDF and the UPC attacked Bunia
—in early August 2002 — Thomas Lubanga Dyile, although held in detention in Bunia,
(i) was in direct contact with the UPC political and military leadership in Bunia,
including Richard Lonema, Danjel Litscha and Floribert Kisembo, and (i) approved
their actions and encouraged them to continue.™ Additionally, at the same time,
Thomas Lubanga Dyilo was preparing the Ddclgration Politique du Front powr la
Réconctliation ot la Paix, which was signed by all UPC members detained in Kinshasa
at the time, and in which the Front pour la Réconcilintion ¢t la Paix {the name intended

to replace *UPC") claimed to control of Bunia.™

179. However, [REDACTED) states that, while at the DEMIAP (Détection militaire
des activitds anti-palric), Thomas Lubanga Dyilo and the other detainees [REDACTED)
did not have the right to receive visits or o communicate with the outside world ™
Also, [REDACTED] of the Dééclaration Palitigue die Front pour la Réconcilfation ef la Palx,
he explains that “[ijt was after we were informed that Bunia had been captured by
our soldiers that [REDACTED] to draft the document In the document,
[REDACTED] the FRP had seized control of Bunia with the support of the APC

% [REDACTED] refers to discussins with the Ugandan suthorities on security matters. and
“organising UFDF/UPC patrisls” {DRC-OTP-00066-026, para. 117). He points out that [REDACTED|
informed that "UPC forces were taking up position behind the UPDF's pusitions.” (DRC-OTP-0066-
21}

v DRC-OTPI066-0000), para, 92, Correspondence betwewen the [REDACTED)] addresses [REDACTED)
also refers {0 the arrival in lturi of & colonel from Kinshasa around mid-Tuly and the military . parade
organised upon his arrival at the APC camp in Mdoromo, (See, in particuler, DRC-DOT-0001-0008).

= |REDACTED], lines 1161-1168 and [REDACTED].

= DRC-OTP-0066-0027, para. 120,

= [y,

REDACTED], para. 96,

Mo, 01/04-01106 a1/157 24 January 2007

Officil Courd Traveslaiusy



JOC-010048-0 ] /D6-B03-EN 14-05-2007 62/157 SL PT

dissidents that had rallied to Thomas LUBANGA. [REDACTED| their action on
behalf of our group led by LUBANGA."™ [REDACTED)] also explains that Thomas
Lubanga Dyilo signed the declaration in his capacity as “coordinator” — and not as
“president” — of the Front pour la Réconciliotion ef la Paix because “|REDACTED] ask
him to sign it as the president because [REDACTED] needed the agreement of our

followers, 31

18).  |REDACTED|* and [REDACTED |*9 explain how Thomas Lubanga Dyilo and
the other UPC members detained in Kinshasa were freed at the end of August 20020n
exchange for the Congolese Minister Ntumba Luaba, who had been taken hostage in
Bunia by Chief Kahwa and whose release the Ugandan authorities immediately

undertook negotiations to secure,

b. From September 2002 to June 2003

181, [REDACTED)] states that, upon their return to Bunia, they went to the Mandro
Camp, where they agreed (i) to replace the name UPC with Umion des Patriotes
Congolais/Reconeiliation of Paix (UPC/RP): (i) to unanimously appoint Thomas
Lubanga Dvilo President of the movement; and (ili) to designate the members of the
first UPC/RP executive ™ [REDACTED)] adds that

B the members of the ewcntive wens appointed, o consensas was reached that

Thomas LUBANGA be appainted president of the movement. Althoogh this move
was mot wholly consistent with our movement's constitution — in that an election

ought really tn have been held — everyone agreed that he be appointed ™

182, |[REDACTED)] also states that the first decree of the new UPC/RP éexecutive in
early September 2002 was prepared by Thomas Lubanga Dyile "in confunction with

™ [REDACTED], para. (4.

m [REDACTEDY], para 105,

12 [REDACTED], paras: 139-141.

u [REDACTED], para. 13 w [REDACTED), para. 125.

# |[REDACTED], pam. 126 to [REDACTED], pam. 135, See alsp [REDACTED), para. 152 where
[REDACTED] refers o the first UPC/RP decree promulgated In early September 2002 and states that
the decree had been prepared by Thomas Lobanga in conjunction with the military peoplie.

= [REDACTEDY], para. 124.
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the military people” and that it dealt with the creation of the FPLC as the military
wing of the UPC/RP " He states that:
the only persons in the exémntive thst could have had a direct relatipnship with the
FILEC soldiers were Pressdent Thomas LUBANGA and Chief EAHWA PANGA
MANDRO, the deputy national secretary for defence. Lam awire that the president

was kept extremely busy by his political sctivities and so loft 8 o KAHWA to
manage the military side of things.

183, According to the testimonies of [REDACTED], as well as MONUC and
Human Rights Watch (HEW) reports, there were several military operations
allegedly involving the FPLC in lturi between September 2002 and late 2002, The
operations included the alleged attack by the APC and Ngitl fighters on Nyankunde
n September 20027 the alleged UPC attack on Mongbwalu in November 2002,
and the alleged UPC attack on Kilo in December 2002,

184. |REDACTED] states that the UPC/RP executive was reshuffled on 11
December 2002; changes brought about included the elimination of the position of
Deputy Mational Secretary for Defence (until then held by Chief Kahwa Panga
Mandro) =0 that defence matiers came within the remit of the Office of the President.

and the replacement of former lturi Governor Adéle Lotsove 2

185, |REDACTED] reters to the tensions among FPLC officers as a result of the
disagreements between Thomas Lubanga Dyilo and Chief Kahwa Fanga Mandro
starting in early October 20025 which led to the expulsion of Chiet Kahwa Panga

" [REDACTED], para. 152,

o MONUC, Spectal Repert on the Events iy ftuer, fenuaey 2002-December 2003, DRC-OTP-012%-0350),
para. 52ty DRC-OTP-M 290352, para. (1.

= Staternent of [REDACTED], DRC-OTP-126-0139, para. 68; MOMNUC, Special Report on the Events in
Tturi, Jomsry 2002-Decemiber 2003, DRC-OTP-0129-0362, para. 101 tn DRC-OTP-0128-4062. para: 102;
Human Rights Watch, Furi "Coovred i Blowd™ Ethtnically Tm:g::rmf Viotenter tn Northeastern DR Congo,
DRC-OTP-HA3-0319; Statement of [REDACTED, DRC-OTP-0105-0115, para. 166

a* Human Rights. Watch, The Curse of Gold, DRC-OTI-0163-0398; see glso the Statement of
[REDACTED, DRC-OTPR0501 19, para. 185,

o [REDACTED], [REDACTED], paras. 135 and 136, [REDACTED], para 137 and [REDACTED],
para_ 153,

M IREDACTED] lines 2421-2447,
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Mandro from the FPLC in early December 2002 According to [REDACTED]®*
[REDACTED], and [REDACTED],** Chief Kahwa then proceeded to establish PUSIC
before the end of 2002, [REDACTED| states that a number of FPLC members joined
PUSIC which, according to the testimony of Kristine Peduto, was said to be in control
of the Mandro sector.™* Regarding the founding of PUSIC, [REDACTED] points out
that:

That is bow come KAHWA went to talk with KEABILA by Devember 2002 aboit
establishing a new Hema group to destabvilise and weaken the UPC. KABILA gave
him USE2S0,000 to start up his new party. With the money, KABILA wanted to
create a aoalition that could bring togethier the Alurs, Hemas and Lendus in order
tiv destabilise LUBAMGA

186. According to [REDACTED), General Jérome was the FPLC commander of the
Morth-East Sector in the final months of 20022 until he proclaimed his
independence from the UPC/RP and FPLC in January 2003.7* He then founded the
Forces Armdes du Peuple Congolais (FAPC), which a number of FPLC members joined
and which controlled the Aru Mahagi sector®® According to [REDACTED], both the
FAPC and PUSIC were founded with the backing of the Ugandan authorities ™

H See “Deort w0 D6fUIPC/RFCARPRESS/ZNE du wmois de Deécembre 2062 porlant deposifion d'un
seerdtmire suthionel adislnf of o6 exclision dy meueement” (DRC-OTP-D089-0057), signed by Thomas
Lubanga Dvily in Bunia on 2 December 2002, whereby Chief Kahwa, whiv was Deputy National
Secretary for Defence at the time, was relieved of his duties and expelled from the UPCRD,

T DRCOTP-0105-(120 to DRC-OTP-105-0123, para. 198

o [REDACTED], lines 1332 and 1333 and [REDACTED], lines 421427

2 OO0 -0 1-06-T-39-EN[2 INov20D6Edited], p. 55, lines 1-25 and p. 56, lines 1-10,

= DRC-OTP-0105-(N 21, para_ 194

T [REDACTEDY], lines 19301933

= [REDACTED], lines 434 and 435,

% |[REDACTED), lines 437444 See also MONUC, Specin! Report on e Events im Jtwees, Jamry 2002-
Dlecenpher 2003, DRC-OTP-01 29037, paras. 133-135,

= [REDACTED], lines 1707-1719.
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187.  |REDACTED] states that other political-military movements were established
in December 2002 or January 2003, including the Front National Intégrationniste (FNI)
and the Forces Populnires pour le Démocratic au Comge (FPDOC)® According o
[REDACTED]:

The mivements had been offically set up while [REDACTED]. The movementy
were created in KAMPALA with the backing of the Ugandan authorites
[REDACTED] that the PUSIC was led by Chief KAHWA but [REDACTED] the
names of the other movements” leaders [REDACTED] in order to found what was

tir b the FIPL=

188, |REDACTED] adds that in late lanuary/early February 2003, PUSIC, the FNI
and the FPDC founded the Fromt pour P'lutegration et fa Paix en lturi {FIPH> The
tollowing day, the Ugandan President, Yoweri Museveni, received the presidents of
PUSIC (Chief Kahwa), the FNI (Floribert Nbagu) and the FPDC (Thomas Unencan). =+
A tew days later, they were also received by DRC President Joseph Kabila first. in
Dar es Salaam, then in Kinshasa ™ According to [REDACTED):

Drspite the good intentions behind the ereation of the FIPL the movement did mot
lust very long. As | have already explained, the FIP] was créated because thot was
what Presidents MUSEVEN] and KABILA wanted. Its creation was meant not oanly
tir bry and force LUBANGA's hand into taking part in the IPC but alsg to divide the
Hema community by pitting the Morthem and Southern Hemas against ome
anather: One of the reasons that the coalition did not survive for very long was the
fact that the groups making up the coalition failed o agree an appainting o single
president and two vice-presidents =

=1 DRCOTP-0105-N 21, paras 196 and 197.
= DRC-OTP0105-0121, para. 196
= DRC-OTP-AD{5-0126, paras 222 anad 223,

= DRC-OTPAIN05-0126, para, 223.
= DRC-OTP0105-01 27, paras. 227-239,

= DRC-OTP-0105-0129, para. 237,
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189.  |REDACTED] two sets of reasons why Uganda which, until then, had been
supplying the UPC/RP and the FPLC with arms after training them and working
closely with them,® changed its approach and ended up chosing to attack the FI'LC
torces in Bunia on 6 March 2003 along with the FNL:

a. from August 202 to March 2003, Floribert Kisembo attempted to organise
the Congolese, but the area was under total Ugandan control,™ and
problems with Uganda surfaced when he attempted o reorganise the

army;™

b. Thomas Lubanga Dvyilo had created an alliance with the Rassemblensent
Congolais pour ln Democratic — Goma™ which, according to the UN report,

had very close ties with Rwanda. 2

190. On this point, [REDACTED] stresses that relations between the UPC and
Rwanda came to the fore again starting in late 2({02.7° Again, according to
[REDACTED™ and as mentioned by [REDACTED] in |[REDACTED)] statement,®*
Thomas Lubanga Dyilo was particularly close to Ratiki Saba and Bosco Ntaganda,
who were Rwandan-speaking Tutsis from North Kive |[REDACTED] also states that
"Kisembo confirmed [REDACTED)| that Bosco [Ntaganda] received his orders as
much from Kigali as from Lubanga, "= and maintains that:

LUBANGA apparently had absolute power within the UPC, but It was not

nevessarily he who made all the decisions, From [REDACTED] with former

masmbers and senipr officials of the UPC, |[REDACTED] thalt some of the UPC
policy and strategy decsions were made with the agreement of the Rwandan

= |[REDACTEDD].

m [REDACTED], lines 166E-1665.

= [REDACTED], line FES0 o [REDACTED], line 1869,

m |[REDACTELY, lines 1882-1888, [REDACTED), lines 1889-1534 and [REDACTED|, lines 686 and 647,
o MONUC, Speciad Repord o the Events tn Iud, Jensary 300-Decemiur 2003, DRC-OTPH1129-01338,
para 18 and DRC-OTP-H 290343, para. 29,

= REDACTED], para. 115,

o [REDACTED].

™ DRC-OTP-005-0111, para. 144

= DRC-OTPI05-118, para. 177,
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Buvernment and the SAVOs. For instance, LUBANGA did not have the autharity
by dismizs NTAGANDA without Kigali or the SAVO family agreeing ™

191. According to [REDACTED) ™ [REDACTED]™ Kristine Peduto™ and
MONUC fighting between the UPC and the UPDF forces, which were backed by

the FNI, reportedly caused the UPC to pull out of the town of Bunia on & March 2003

192, |REDACTED] explains |[REDACTED] from Bunia on 6 March 2003 “because
we were chased by the Ugandans.™** Speaking of what happened after the joint
UPDE-FNI attack on the UPC/RP and the FPLC in Bunia on 6 March 2003 he stabes:
“|...] IREDACTED| scattered ... |...] [REDACTED] left with some soldiers and went
into the bush [REDACTED] safety |...] |[REDACTED] 12 May 2003 [...]".** Thus,
when Kristine Peduto visited the Rwampara military training camp in mid-March
20013, she was accompanied by General Kale, who was a member of the UPDF, and

his second-in-command, Commander Feliv.**

193, Also, the Luanda Agreement had been signed in September 2002 by the
governments of Uganda and the Democratic Republic of the Congo The
agreement, including its amendments signed in February 2003 in Dar es Salaam,
provided, infer alia, for a political pacification process in lturd and the establishment
of an Tturi Pacification Commission (IPC). According to [REDACTED], who
reportedly held the position of [REDACTED],** all the armed groups in Ituri, except
the UPC, were members of the [PC* However, |REDACTED)] states that the UPC,

= DRC-OTPMOS-0112, para. 150

= |REDACTED], para. 177,

2 DRC-OTP0105-0129, para, 240, DRC-OTP-0105-0132 and DRC-OTP-[1105-0133, para. 257,
= FCC- -0 01 -06-T-38-EM[ 20ov 20N6Edited |, p. 140, lines 1820,

0 MONUC, Specral Report on e Epeets i Iturd, fovsary 2002-Decendwr. 2003, DRC-OTP-0129-0355 and
DRC-OTP-(M29-035h, par. 73,

W [REDACTED],

 [REDACTED], lines 485491

2 K- -H-01-06-T-39-EN[2 INovZIN6Edited |, pp. 30-35.

# Statement of [REDACTED, [REDACTED], para. 168,

HDRC-OTP0105-01 36, para. 272

s DRC-OTP10540135, para, 271,
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tor its part, established a Connte Vérd, Paix et Béconciliation (CVRP) by Presidential
Decree No, 006/UPC/RP/CAB/PRES/2002 of 3 September 2002,* adding that:

Peace commissions had been set up in lots of villages in lurd, and particalarly in

Dyjugn territory, either in order to prevent likely attacks or as 2 result of attacks and

acts of wiplence that had gocurred in the area. [ would say, thaugh, that the pedce
commizslang were more fike war commissions, because they also oversaw the Tocal

defence militias that had set up in the villages

194, Finally, these peace commissions were dissolved by Order No
M2/RDCAITPCSNPRATZ2003 of 10 January 2003, issued by Jean de Dieu Tinanzabo
Zeremani ¥ The work of the CVRP was subsequently suspended following the
takeover of Bunia by the UPDF in March 20037

195, According to a Nole Synoptique sur I'dlat de ln procédure — dossier lturi, signed on
10 August 2005 by Brigadier General Joseph Ponde lsambwa = [REDACTED]= and
MONUC™ the UPDF withdrew from Bumnia on 6 May 2003, and the UPC/RP and
FPLC then launched an attack on Bunia, taking control of the town,

19. According to [REDACTED] as well as MONUC reports, in addition o the
operations carried out in Bunia in March and May 2003, a number of other operations
in which the FLPC was reportedly involved were reportedly carried out in lturi
during the frst half of 2003, These included the alleged UPC attack on Myangaraye in
January 2003,% the alleged FNI attack on Bogoro in February 200375 the alleged

W [REDACTED], para 172 Sew also “Discours disuperture solewnelle des farmaus du comitd pdrifd,
réocifiotion of pacification (CVRP) par son excellence Monsivie le Président e FUPCIRP, M. Thummes
Lubaega®, of 13 Movember, 2003 (DRC-OTP-NS7-0332) together with the "Discours de son excellence
Muonsieur b Seceétpire Nativnal & la Pacification ¢f niconciliation. 8 Veccssion de “tnstallation officielle du
Comnitd Viritd, Paix of Rirouciliation” signed by Jean de Dieu Tinaneabo Zeremani (DRC-OTP-0093-
LIk

REDACTED, para. 173

W [REDACTED], para. 72

= [REDACTED], para. 177,

1 S Moty symatpitigue aier dtat de lo procéd re-dessier (e, Ref. RMP Mo, 0120,0021 and 0I22/NBT/ 205
(DRC-OTP-01 15-{432).

= DRC-OTP-005-0142, para. 302 and DRC-OTP-0103-0148, para. 342

= MONUC, Special Report on the Events in fhurs, Jonmary 2002-December 2003, DRC-OTP-0129-0357,
para. 77 to DRC-OTP-0M29-0358, para. 83,

™ MONUC, Special Report on the Events iy Nurd, Jonisary 2002-Decemiber 2003, DRC-OTP-0129-0354,
para. 68
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UPC attack on Lipri and the surrounding areas in February 2003, the alleged
FNUFRPL attack on Mandro in March 2003, and the alleged FNI attack on Katoto in
June 2003 5%

¢ From June 203 to labte December 20003

197, Asearly as 23 April 2003, a contingent of Uruguayan guards began deploving
in Bunia, notably with the task of guaranteeing a presence at the Bunia airfield and
protecting United Nations personnel and facilities, and IPC meeting places in
Bunia® On 30 May 2003, the United Mations Security Council adopted resolution
1484 (2003) authorising the deployment of an interim multinational emergency force
in Bunia until 1 September 2003, to ensure the security and protection of civilians, On
5 June 2003, the Council of the European Unlon authorised Operation ARTEMIS, in
aceprdance  with  the mandate under Security Council resplution 1484 (20003).
Operation ARTEMIS began on 12 June 2003 under a French commander, General
Neveus ™ According to MONUC's Secretary-General's fourteenth report, the armed
conflict in lturi continued despite the deployment® From June 2003 1o December

2003, the UPC, PUSIC and the FNI, amongst others, were engaged in conflict.™

= MONUC, Special Report on the Events in fhurs, Jonmary 2002-December 2003, DRC-OTP-0129-0353,
paras. 64 and 65 (DRC-OTP-F4-0433), Seée also Lo piolarce ase-deld du clivage efluique, para 1, DRC-
OTP-43-D005 and the Staternent of [REDACTED], DRC-OTP-01053-0132, para. 754 and 757,

= MONUC, Spectal Report on the Events in fhurs, Jonmary 2002-December 2003, DRC-OTP-0129-01354,
para. 68 See also the Swlements of [REDACTED| (DRC-OTP0114-I023, para. 401, [REDACTED]
(DRC-OTP-01080072, para. 30) and [REDACTED] (DRC-OTP-0108-01 31, para. 43),

= Statement of [REDACTED], DRC-OTP-DG-0132, para. 2% See also Lo miolewce suedeld du clivege
etherigue, DRC-OTP-043-0005 and DRC-OTP-M3-0006, pars 2 and the MONUC Special Reporf on the
Eveuils i [huri, farisry 2002-Decendier 2000, DRC-OTP-0129-0355, para. 72

= MONUC, Spectal Reper? on the Events iy fhuer, fenuaey 2002-December 2003, DRC-OTP-012%-0359,
para_ 88 Sew also the Statement of [REDACTED|, DRC-OTP- 14-0024, para. 44

== UN, Second Special Repor! of the Secretory-Generad ont the Linited Natioes Organization Missivn i the
Denwcrntic Republic of e Congo, 27 May 2003, DRC-OTP-0163-(005.

=i MACINUIC, Specral Report it the Eveets i fun, fartery 2002 -Decerber 2003, ORC-OTP-0129-0304.

* Fourteenth Report of e Secretary-Genernl on Hee United Nafions Chrganizaticn Mission in the Democratic
Repmblic af the Congo, DRC-OTP-0130-0409, para. 2

= According to a Human Rights Watch report (DRC-OTP-0163-M06), the FNI is a predominantly
Lendu armed movement, created in-Late 2002 The movement was led by Floribert Njabu Ngabu and,
according to the Intemational Crisis Croup, it was backed by Uganda [DRC-OTP-0003-(438),
According to the MOMUC report, the movement appeared tn have a well-stroctured  milltary
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198, According to [REDACTED], PUSIC was founded towards the end of 2002 and
was led by Chief Kahwa until the end of 2003.*" He adds that PUSIC, a political-
military movement oppased to the UPC, consisting mostly of Southern Hemas #* was
backed by Uganda, which sopplied it with arms** [REDACTED] states that from
Jupe to December 2003, amongst other areas, PUSIC allegedly controlled Tchomia
and Kasenyi,** two towns close t Lake Albert, the opposite shore of which is in
Uganda,

199, Although Thomas Lubanga Dyilo was placed under house arrest in Kinshasa
by the authorities of the Democratic Republic of the Congo from 13 August 2003 to
the end of 2003, he was one of the frst signatories of the Projet de sociétd prisented
ah 15 Movember 2003 by the UPC/RP in Bunia.> Also, according to [REDACTED), >
[REDACTED and [REDACTEDR]™' the conflict which opposed Thomas Lubanga
Dwilo in October and November 2003 to Daniel Litsha (Mational Secretary for Special
Matters in the Office of the President), Victor Ngona Kabarole (National Secretary for
relations with MOMNUC and the bodies established under the [PC) and Floribert
Kisembo (FPLC Chiet of General Staff) led to the signing of a political declaration by
Daniel Litsha, Victor Ngona Kabarole and Floribert Kisembo, amongst others, on 3
December 2003, and to the suspension of these persons from their official positions

hierarchy (see DRC-OTP-0N294005, para. 66) and launched many atfacks on lun between June 2003
and Decemiber 2013

=2 Statement of [REDACTED]: DRC-CTP-05-ME5, para. 187; MONUC Special Repon, DRC-OTT-
(1 29-0080

4 Statement of [REDACTED]: DREC-OTP-0105-0123; para. 205 MONUC Special Report, DRC-OTP-
(H28-0380; HEW Repart, DRC-OTP-IN74-0634;

=2 Staternent of [REDACTED}: DRC-OTP-0105-0085, para. 202; MONUC Special Reporl on lurd, DRC-
OTP-0129-0243, para. 28

o Statement of [REDACTED: DRC-OTT-0105-0085, para. 2536 Amnesty International report: ORC-
OTP-0163-0242

w Spp WOC-OLAM-I106-HE-Conf-tEN. See also the Defence allegations (HCOC-00-04-01-06-T-32-
EN[10Nowv20M6Edited), p. 51, lime 17 o p. 32 [ne 1) and the fact that the Prosecution did not appear-to
refuts the point and jtself stated that Thimas Lubanga Dryily was indeed residing in Kinshasa |n
Movember and December 2003 {in this régard, see J0C-01-H-01-06-T-H-EN HNov 006 Carr ], p. 19,
lirves 11-13).

=4 DRC-DOL-0001-0032 1o DRC-DHE-(001-M43; see, in particular, DRC-DO1-0001-0043,

= |[REDACTED]

N DRC-OTP-0I05-0118, paras 178-181.

= [REDACTED], para. 1594,
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within the UPC/RP and the FPLC by a decree signed by Thamas Lubanga Dvila in
Kinshasa on 8 December 200135

2. The characterization of the armed conflict

206 In his Document Containing the Charges, the Prosecutor considers that the
alleged erimes were committed in the context of a conflict not of an international
character.™ The Defence contends however that consideration should be given to the
Fact that during the relevant period, the lturi reglon was under the control of Uganda,
Rwanda or MONUC In the view of the Defence, the involvement of foreign
elements, such as the UPDF, could internationalise the armed conflict in D=
Furthermore, in her closing statement at the confirmation hearing, the Representative
of Victim a/0105/06 asserted that the involvement of Uganda and Rwanda in the
Congolese conflict, including in lturd, was a matter of common knowledge. She
added, howwever, that the characterisation of the armed conflict had to be done on a
case-by-case basis. In her opinion, regardless of the type of armed conflict, the Statute
offers exactly the same protection, adding that the UPC had set up a quasi-state

structure which could be described as a "national armed force™. ™

201.  According to articles B(2)(b}xxvi) and B(2)e)vii) of the Statute and the
Elements of the Crimes in question, conscripting or enlisting children under the age
of fifteen vears and using them to participate actively in hostilities entails criminal
responsibility, if

[Efhe cnnduct took place in the context of and was associated with an intermational

armed conflict; or the conduct took place in the contest of and was associated with
an armed conflict nost of an international character,

202, Under article 61(7)c){ii) of the Statute, the Chamber is required to adjourn the
hearing and request the Prosecutor to consider amending the charges if it finds that

=1 Dégret o' D8R UPCRPICARNPRES 2B du § divéipbre 2003 portan! suspesion de cerfain cmlies
politigues et peiliteires de U'Undowr des pirtriotes congolais pour b wdoonciliotion ef la paiy, signed in Kinshasa
by Thomas Lubanga Dyilo {DRC-OTPI132-(238),

= CCD -0 D6-356-Comnf-Anx, para, 7.

T HCC-01 -0/ 6-T538-Cond, paras. B and 13,

= HCC-OLAM-00-T-A7-EN[28Nov 6 Edited ], pp-43to 51
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the evidence before it appears to establish that a crime other than those detailed in
the Document Containing the Charges has been committed.

203, The purpose of this provision is to prevent the Chamber from committing a
person for trial for crimes which would be materially different from those set out in
the Document Containing the Charges and for which the Defence would not have
had the opportunity to submit observations at the confirmation hearing,

2(4.  In this case, the Chamber concurs with the Representative of Victim a/105/(%,
that the protection afforded by the Statute against enlisting, conscripting and active
participation in hostilies of children under the age of Hiteen years is similar in
scope, regardless of the characterisation of the armed conflict. Thus, as will be
discussed below, articles B{2)(b)xxvi) and 8(2)(e)(vil) of the Statute criminalise the
same conduct, whether it is commitied in the context of a conflict of an international
character or in the context of a conflict not of an international character.
Consequently, the Chamber considers that it is not necessary to adjourn the hearing
and request the Prosecutor to amend the charges,

a. From July 2002 to June 2003: Existence of an armed conflict of
an internatipnal character

2(15. The Chamber observes that neither the Statute nor the Elements of Crimes
provide a definition of an international armed conflict for the purposes of article
8{2){b). Only footnote 34 of the Elements of Crimes states that the term “international
armed conflict” includes military occupation. Accordingly, the Chamber finds that,
pursuant to article 21{1)(b) of the Statute, and with due regard to article 21(3) of the
Statute, it is useful to rely on the applicable treaties and the principles and rules of
international law, including the established principles of the intermational law of

armed contlict.

2. Common Article 2 of the Geneva Conventions, which is applcable to

international armed conflicts, provides that:
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En addithon to fhe provisions which shall be implemented in peace tine, the present
Coswventlon shall apply to all cases of declared war or of any other armed conflict
which miy arise between two or more of the High Conlracting Parties, even if thwe
state of war is not recognized by one of them The Convention shall also apply to
ill cases of partial or total oocupation of the territory of a High Contracting Party,
even if the said oeccupation meets with oo armed resistancoe.

207. The Commentary on the Geneva Convenbions states that any difference
arising between two States and leading to the intervention of members of the armed
torces is an armed conflick within the meaning of Article 2, even if ane of the Parties
denies the existence of a state of war. It makes no difference how long the conflict
lasts, or how much slaughter takes place. The respect due to human personality is not

measured by the number of victims, ™

208, In addition, the Chamber observes that the Appeals Chamber of the ICTY

adopits the same Interpretation of the expression "international armed conflict”

209,  The Chamber considers an armed conflict to be intermnational in character if it
takes place between two or more States; this extends to the partial or total oocupation
of the territory of another State, whether or not the said socupation meets with armed
resistance. In addidon, an internal armed conflict that breaks out on the territory of a
State may become international — or, depending upon the circumstances, be
international in character alongside an internal armed conflice — if (1) another State
intervenes in that conflict through its troops (direct intervention), or if (i) some of the
participants in the internal armed conflict act on behalf of that other State (indirect

intervention), =

21 Begarding the second alternative, the ICTY Appeals Chamber has specified
the circumstances under which armed torces can be considered to be acting on behalf
of a foreign State, thus lending the armed contlict an international character. In Tadic,
the Appeals Chamber set out the constituent elements of the “overall control”

exercised by-a foreign State on such armed forces:

== Intemnationnal Committee of the Red Cross, Conrmentary to e IV Genema Cowmenttion: relofioe fo the
treatarent of prisoners of war, ICRC, p_ 26,

T Ty Prosecutor v Dusko Tadic, Case No. IT-94-1-A, Appeal Judgernent, 15 July 1999, para. 84

o= [hid., para. 84,

No. 01/04-01/06 730157 29 January 2007

Officil Courd Traveslaiusy



ICC-0L/04-0] /6-BO3-EN 14-05-2007 74/157 SL PT

[Clontrol by a State over sudvrdinte droned forces or militias o prraneilifery woits may
be of an overall character (and must comprise more than the mene provision of
financial assistance or military eguipment or training). [.] The control required by
international law may be deemed to exist when o State [...| s role in orgenising,
do-ordingting or planning the miditiry actions of the military group, in asdditlon to
financing, tesining and equipping or providing operational support to that
group.=

211, The Chamber holds the view that where a State does not imtervene directly on
the territory of anpther State through its own troops, the overall control test will be
used to determine whether armed forces are acting on behalf of the first State, The
test will be met where the first State has a role in organising, co-ordinating or
planning the military actions of the military group, in addition to financing, training
and equipping the group or providing operational suppart to it

212 The Chamber notes that in the judgement rendered on 19 December 2005 in
the case of the Democrabic Republic of the Congo v Ugands, the Intermnational Court of
Justice (IC]) observed that, under customary international law, as reflected in Article
42 of the Hague Regulations of 107, territory is considered to be occupled when it is
actually placed under the authority of the hostile army, and the occupation extends
only to the territory where such authority has been established and can be

exercised

213, In order o reach a conclusion as o whether a Skate, the military forces of
which are present on the territory of another State as a result of an intervention is an
occupyving Power, the IC] held that it would need to "satisfy itself that the Ugandan
armed forces In the DRC were not only stationed in particular locations but also that

they had substituted their own authority for that of the Congolese Government." !

= Ibid, para. ¥37; see also The Proseoutor oo Dario Kordic and Mario Cerkis, Case No, TT-95-14/2-A,
Appeal Judgemaent, 17 December 2, para. 290,

M Arwied Activities on fhe Tervitory aof the Congo (Democratic Repablie of the Congo v. Ugandal, Judgemint,
18 Drecernbyer 2005, LC.]. Reports 2005, p. 59, para. 172 see abso Legal Consequetoes of e Consfeuction of
a Wall in the Oocupded Palestindm Tervitory, Advisory Opinien, 9 July 2004, LC]. Reports 2004, p. 167,
para. 78, and p. 171 para, 89,

M Arwed Activities on the Terrifory of the Congo (Democrmtic Bepubdic of the Congo v. Ugamdal, Judgement,
19 Decemnber 2005, LC.]. Reports 2005, p. 59, parn. {73,
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214. In the opinion of the 1C], the fact that General Kazini commander of the
Ugandan forces in the BRC, appointed  Adele Lotsove as Governor of the new
province of Kibali-liuri in June 1999 is clear evidence of the tact that Uganda

established and exercised authority in Huri as an occupying Power

215.  The IC] considered “that there is also persuasive evidence that the UPDF
incited ethnic conflicts and took no action to prevent such conflicts in Ituri district. "
In this regard, the IC] relied, amongst other documents, on a report by MONUC on
events in lturi between January 2002 and December 2003 which states that “Ugandan
army commanders already present in Ituri, instead of trying to calm the situation,
preferred to benefit from the situation and suppaort alternately one side or the other

according to their political and financial interests. "2

216, The IC] considered that the econduct of the UPDF as a whole is clearly
attributable to Uganda, being the conduct of a State organ, and that "the conduct of
arty organ of a Stake must be regarded as an act of that State "¢

217.  The IC] finds in its disposition “that the Republic of Uganda, by engaging in
military activities against the Democratic Kepublic of the Congo on the latter's
territory, by occupving luri and by actively extending military, logistic, economic
and financial support to irregular forces having operated on the territory of the DRC,
vinlated the principle of non-use of force in intermational relations and the principle

of non-intervention”** and that it can be considered as an nccupying Power.

= Arnmed Activities on Hwe Territory of e Congo {(Democratic Republic of the Congo v. Uganda), Judgemvent,
19 Dwcwrnisey 3005, LT |. Reparts X005, p. 39, para. 175,

0 [, p. 68, para. 29,

¢ MONUC, Specind Report on e Events in Tturd, January 2002-Decomber. 2003, DRC-OTP-0129-0334 I
DRC-OTP-(MI9-0335, para. &,

= Dhiffervirce Relating bo Iminruify from Legal Precess of @ Special Ropportewr of the Comizston on Huimen
Rights, Advisory Opinion, LCJ. Reparts 1999 (1), p. 87, para. 62 See also Arvted Activifies on e
Territory of the Congo (Dlemocratic Republic of the Comgn v, Ugmede), Judgement, 19 December 2005, LCJ.
Reports 205, p_ 69, para. 213,

W Arred Activities on the Terrifory of the Congo (Dewoermtic Bepubdic of the Congo v, Ugamdal, Judgement,
19 Decemnber 2005, LC.]. Reports 2005, p. 10, para. 145
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218. The Chamber further notes that in his statement, |REDACTED) refers to the
[REDACTED] military training [REDACTED|® [REDACTED] also refers to the
taking hostage of Thomas Lubanga by Chief Kahwa and to the fact that the Ugandan
authorities immediately initiated steps to secure his release™ Similarly, in his
staternent, [REDACTED)] refers to discussions with the Ugandan authorities
regarding security matters and the “organis|ation of] UPDF/UPC patrols"** He
states that [REDACTED] "UPC forces were taking up position behind the UPDF's

positions”

219, In addition, the Chamber recalls that [REDACTED] states that from August
2002 to March 2003, [REDACTED] the Congolese, but that the ares was under total
Ugandan control® Indeed, he adds that the Ugandans supplied them with arms
after training them and [REDACTED| with the Ugandans when [REDACTED]
According to him, it was [REDACTED] restructure the army of the Congolese that
problems arpse with Uganda which led to the UPDF attack on Bunia on 6 March

EIB_JJ:

220 On the evidence admitted for the purpose of the confirmation hearing, the
Chamber considers that there is sufficient evidence to establish substantial grounds
to believe that, as a result of the presence of the Republic of Uganda as an occupying
Power, the armed conflice which occurred in Ituri can be characterised as an armed
conflict of an international character from July 2002 to 2 June 2003, the date of the

effective withdrawal of the Ugandan army.

221, Similarly, some of the evidence admitted for the purpose of the confirmation
hearing bears on the role of Bwanda in the conflict In lturi after 1 July 2002, and
indicates that Rwanda backed the UPC and was particularly involved within the

= |REDACTED], sew alsq the branscript of the inferview of [REDACTED).
e [REDACTED]

= DRC-OTF-066-026, para. 117,

= DRC-AOTP-O066-121, para. 7.

™ |REDACTED]

= [REDACTED] and [REDACTED].
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UPC. It would seem that Rwanda was supplying not only ammunition and arms o
the UPC, but also soldiers™ The evidence admitted tor the purpose of the
confirmation hearing also includes indications that Rwanda was advising the UPC =4
There is also substantial evidence before the Chamber to the effect that Uganda
stopped backing the UPC as a result of the UPC's alliance with Rwanda ™

222 In this regard, |REDACTED] presents a diagram summarising the "chain of
command [...], or at least [...] the power games played out in the relations that the
UPC's main players had with the Hema community and the UPC's main ally,
Rwanda,"™ The diagram indicates that orders were issued directly from Rwanda
through its President and the Hema community. The wilness states that
[REDACTED] understanding of the UPC chain of command is based exclusively on
the explanations [REDACTED].

223, In addition, the Chamber observes that aceording to the same [REDACTED),
"Bosco [Ntaganda] had more of a hold over the UPC's Rwandan-speaking
milifamen. [REDACTED| confirmed to |[REDACTED| that Bosco [Niagandal
received his orders as much from Kigali as from Lubanga "™ From his statement, it
would also seem that during the fighting in Bunia in March 2003, Floribert Kisembo
himself “received contradictory orders from his two masters: on the one hand he had
gotten orders from Thomas LUBANGA, and on the other hand he had gotten orders
From Kigali, ™"

" REDACTED]

# International Crists Group, Africa Repord, Corgo Creses: Military Tnferventane e Thees, DRC-OTP-0003-
H37, p.8; MONUC, Specind Repor? o the Events o M, Joneary 2002-December 2003, DRC-OTPA129-
0343, para. 29; Human Hights Watch, The Curse of Gold, DRC-OTP-0163-0368, p. 2! Human Rights
Waich, It Covered iy Blosd, DRE-OTP-0163-0304, p. 11; JOHNSON, D, Shiftrng Sards Ouf Expliorntion
it fire Bt Viailey aued Hee oy Euu_ﬂ'f-d, DRC-OTP-0043-( 16,

= JOHNSON, D, Shifting Sendss O Expleration i e Rift Villey ond he Congo Conffict, DRC-OTP-M3-
0364, p. 23

= Statement of |REDACTED] (DRC-OTP-0105-065). According to [REDACTED] statements, this
witniss [REDACTED] [DRC-OTP-0E-01 16 and DRC-OTP-05-0017).

# DRC-OTP-0105-118, para. 177.

= DRC-OTPAIN05-133, para. 254,
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224, |REDACTED] also refers to military assistance from Kwanda, which supplied

ammunition and arms and sent instructors to Mandro Camp

225, In addifion, the Chamber recalls that [REDACTED| points out in
[REDACTED)] testimony that relations between the UPC and Rwanda would come to

the fore again starting in late 2002

226,  However, in light of the paocity of evidence betore it, the Chamber is not in a
position to find that there is sutticient evidence to establish substantial grounds to
believe that Rwanda played a role that can be described as direct or indirect

intervention in the armed conflict in Iburi.

b. From 2 June 2003 to December 2003: Existence of an armed
conflict not of an international character involving the UPC

227, The Document Containing the Charges, filed by the Prosecution on 28 August
206, states that Thomas Lubanga Dyilo committed war crimes under article
B{2ye)vil) of the Statute between July 2002 and December 2003, It is therefore
necessary o review the events that pccurred between 2 June 2003 and late December

2003,

228,  Article B{2}e){vii) of the Statute deals with "other seripus violations of the

laws and customs applicable in armed conflicts not of an intemational character.”

229, Article 8(2)(f) of the Statute defines “conflicts not of an international character”

tor the purposes of article §{2)(e) of the Statute, and provides that:

Paragraph 2{e) applies to armed conflicts not of an international character ard thus
does not apply to situations of internal disturbances and tenslons, such as riots,
isidated and sporadic acts of violence or other acts of a similar nature. 1L applies o
armed conflicts that take place in the territory of @ State when there is protracted
armed conflict between governmental authorities and organized armed groups or
between such groups,

™ DRC-OTP-0HI5-105 aid DRC-OTP-00105-106,
= [REDACTED]
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23 In addition, the introduction to the chapter of the Elements of Crimes dealing
with this provision states that “[tjhe elements for war crimes under article 8,
paragraph 2, of the Statute shall be interpreted within the established framework of

the international law of armed conflict.”

231, In this connection, the Chamber notes that Profocel Additional Il fo the Geneoa
Cosmrerdions of 8 June 1977, which applies to non-international armed conflicts only,
sety out criteria for distinguishing between non-international armed conflicts and
situations of internal disturbances and tensions. According to its Article 1.1, Protocol
Additional 1l applies to armed conflicks “which take place in the territory of a High
Contracting Party between its armed forces and dissident armed forces or other
arganized armed groups which, under responsible command, exercise such control
over a part of its territory as to enable them to carry out sustained and concerted

military operations and to implement this Protocol.”

232, Thus, in addifon to the requirement that the violence must be sustained and
have reached a certain degree of intensity, Article 1.1 of Protocol Additional 1
provides that the armed groups must: 1) be under responsible command implying
some degree of arganisation of the armed groups, capable of planning and carrying
out sustained and concerted military operations and imposing discipline in the name
of a de facko authority, including the implementation of the Protocol; and i) exercise
such control over territory as to enable them to carry oul sustained and concerted

military operations "

233, The ICTY Appeals Chamber has held that an armed conflict not of an
international character exists whenever there is a resort to "protracted armed
violence between governmental authorities and organized armed groups or between

such groups within a State”™ This definiion echoes the two criteria of Protocol

i International Committee of the Red Cross, Comnrentiary on the Adiitioead Protocels of § June 1977 to e
Gemera Conpenfions of 12 Asgust 1949, Geneva, Sandoz, Swinarskl and Zimmermann {eds), 1986,
paras. 44634470,

= The Prosecutor v, Duwske Tadid, Cose Moo IT-M-1-ARTS, Decisrop on the Defertor Motion for Leterfocutary
Apprend on Jurisdiction, 2 October 1995, para. 7.

No. 01/04-01/06 791157 29 January 2007

Officil Courd Traveslaiusy



JCC-0L/04-0] /6-BO3-EN 14-05-2007 80157 SL PT

Additional 11, except that the ability to carry out sustained and concerted military
operations is no longer linked to territorial control. It follows that the invalvement of
armed groups with some degree of organisation and the ability to plan and carry out
sustained military operations would allow for the conflict to be characterised as an

armed contlict not of an international character.

234, The Chamber notes that article 8{2)(f) of the Statute makes reference to
"protracted armed conflict between |...] [organized armed groups]”. In the opinion
of the Chamber, this focuses on the need for the armed groups in question to have
the ability to plan and carry out military operations for a prolonged period of ime,

735. In the instant case, the Chamber finds that an armed conflict of a certain
degree of intensity and extending from at least June 2003 to December 2003 existed
oft the territory of Iturd. In fact, many armed attacks were carried out during that
period, ™ causing many victims.™ In addition, at the time, the Security Council also
adopted a resolution under Chapter VII of the Charter of the United Nations and was

actively seized of this matter during the entire period in question.™

55 MONUC s Special’ Report ow the Epenfs iy Iteri, Janpiary 2002-Decenrber 2003 (DRC-OTP-0129-03M)
mentions the following attacks: 100 June 2003: Lendus attack Nioka; 11 June 2003: Lendu and MNgitl
militias attack Kasenyi; 6 and 7 July 2003: Lendus and Ngitis attack Ambe and the surrounding sreas;
15 July 20013: the same militias attack Tehomia killing ten {more than #0 sccording to the Inberim report
of the Special Rapporteur oo Hee sifaation of fndmn righls i e Deamocratic Republic of the Congo, 24 October
2003, DRC-OTP-0130-0283, para. 41); 19 July 2003: FNI and FAPC attack Fataki; I3 July 2003, Npaiti
militia attack Kaseyni: 5 August 2003: FMI and FAPC attack Fataki; 22 August 2003: reports of
massacre in Gobu; late August—early September 2I03: reparts of new attacks against the population of
Fataki; & October 2003: Lendu forees attnck Kachele, See-alsp UPC attack on Mosighwalu on 10 June
2003, not mentioned in the various United Mations reports, but described with spme precesion in the
Huwman Right= Waitch report, The Curse of Golid (DEC-OTP-0163-03%0 1o DRC-OTP-H63-04400) and alsi
mientioned in the Statement of [REDACTED){DRC-OTP-0126-0129, para. 68 ().

0 hyconrding i MOMNUC's Specinl Seport o e Exveeefs i [furi, fonuary 2002-Decentber 26003, thee above-
muntined sttacks cavsed approsimately 400 deaths. Furthermore, for the while of the period n
guestion, the hostilities n lwri caused the displacoment of tens of thousands of people See. for
exarmpls, paragraph 82 of the Spedial Report: “[tThe total of thee new internally displaced persons asa
result of the May events in Bunia was reportediy B50,000 persons.” [DRC-OTP-0129-0358),

" Bap Secunity Council resalbution S/RES/1493 of 28 fuly 2003: "Deeply coicerned by fhe continuation of
hirstilities in the eastern part of thie Democratic Republic of the Congo, particularly in North and South
Kivu and in lturl, and by the grave violations of homan nghts and of international burmanitarian law
that sccompany thwem”, the Security Coundl "[eluthorizes MONDC lo use all necessary means to fulfil
its mandate n the Huri district [ ] [rlequests the Secretary-General 1o deploy in the Duri district, as
sorm @8 possible, the tactical brigade-size force f...] by mid-Ausgust 200" [DRC-OTP-0131-0161,
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236. The Chamber alsp finds that there are substantial grounds to believe that
between 2 June and late December 2003, the armed conflict im lturi involved, imfer
alig, the UPC, PUSIC and the FNE™ that the UPC and the FNI fought over control of
the gold-mining town of Mongbwalu; that various attacks were carried out by the
FNIin lturi during this period;™ that a political statement was signed in mid-August
2003 in Kinshasa by the main armed groups operating in [turi calling on the
transitional government o organise “|TRANSLATION] a meeting with us, current
political and military actors on the ground, so as to nominate by consensus, new
administrative officials for appointment;”™™ that at the very beginning of November
2003, the UPC carried out a military operation against the town of Tchomia, which
was then under PUSIC control®and, Hnally, that the UPC/FPLC armed forces
controlled the towns of lga Barriére and Nizi at the very least in December 2003.1"

preamble and paras. 26 and 27). See also the Feurfeenth Report of the - Seceetory-Geneeal on the Ulnited
Wations Orgaeization Mission in the Desnperatic Republic of She Conge, 17 November 2003, S/2003/1095;
“Desphte the historic advances made in the formation of the Transithonal Government in Kinshasa, [...)
fighting and conflict contineed in I |7 (DRC-OTP-01LMHMIN, paras. X and 3}

= G various attacks carried out by the FNL mentioned in MONUC's Speciad Repor! an the Evend=
Iteird, Javsdistry 2002 Dieceneer 2003.

"7 Sew Human Rights Walch, The Curse of Gold [DEC-OTP-0163-0410): " After the Ugandan forces had
leftin May ZX013, the LIPC retoaok M:m,gl:n-wnlu an Junse 101 23003 |...] The UPC was able to haold thae
town for only forty-sight hours before being pushed back by the TR combatants dunder the command
of Maleso MNinga®, See also the Statement of [REDACTED] [DRC-OTP-0126-0122), wheo, after
recounting the capture of the town of Bunia in May 2003, stated that "[tjhe next weeks were extremely
fremetic. We initiated o campaign to retake the Lendu villages of Djugu and especially Mongbwalu
under the arders of Commanders BOSCO, KISEMBO and SALUMU MULENDA." (DRC-OTP-0128-
(1139, para. 64}, In the pamagraphs that follow, the witness describes the UPC debacle, thus
corroborating the Human Rights Watch repart.

w Spgr fovidnote 308,

== Dhiclrration politigue dis respopsables palifigues of wilitaiees de [The, rewes e concertation dn 16 an 17
ailf 2003 4 Kinshasy (DRC-OTP-HE3-0814). See aban the Homan Rights Watch report which reporied
thiat the statement wiis signoed in August: ses alsa two IRIN press reports ineluding an iterview with
Thomas Lubanga Dyilo (DRC-OTT-015%-0276 and DRC-OTP-TF4-0028)

T S Statement of |[REDACTED] (DRC-OTP-(N05-0085, paras. 178-180) as well as a note by Bosos
Mtaganda dated | November 2003 (DRC-OTP-0014-0272), and the funeral oration allegedly nesd out
following the death of a saldier on 31 Octber 2003 in Tchomia during an attack against PUSIC (DRC-
OTP-maLE-0172).

M MONUC, Special Report on the Events fis M. fonpary 2002-December 2003: “In December 203, the
Child Protection Section visited (e Kilo-Etat and Iga Barriére/Niz areas. where fhere are gold fields,
the Latter controlled by UPC militia and the former by FML In the UPC-controdled Iga Barriére area, the
former headguarters of the Kilo Moto Mining Company, the Section staff saw that three quarters of a
mine-pit team were under 18 years of age, most being between 11 and 15. Sources at the site alleged
that the children present in the mine were all active or former child soldiers.” ([DRC-OTP-0129-01377,
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237.  The Chamber finds that there are substantial grounds to believe that these
three armed proups were in fact organised armed groups within the meaning of
article 8{2}{f) of the Statute. Thus, it seems clear that the FNI was capable of carrving
out large-scale military operations for a prolonged period of time. ™ In addition, none
of the participants at the confirmation hearing appear to dispute the fact that these
were indeed organised groups. The Defence itself stated that very soon after their
creation, PUSIC and the FNI succeeded in gaining lasting control over territories

previously controlled by the UPC/FPLC

B. Existence of the offence under articles 8(21b) xxvi) and 8(2)e)(vii) of the
Statute

238, The application of articles 8{2)b){xxvi) and B{2}e)(vii) of the Statute is
predicated upon a showing that the offence as such has been committed.,

239, The relevant parts of artiche 8(2) read as follows:

2 For the purpose of this Statiute, "war crimes” means:

(b} Cither serious violations of the lows and customs applicable in international
armed conflict, within the established framework of international law,
namely, amy of the fodlowing acts:

(|

{woevi) Conscripting, or enlisting children under the age of fifteen years inln
the national armed forces or using them to participate actively in hostilities;
I-1

{d) Other serious violations of the laws and customs spplicable in armed
conflicts aot of an international character, within the established framework
oof intermaticnal law, namely, any of the fillow ing acts:

para. I55). See also Fiffeenth Heport of the Secrefary-Genceal on the Lnifed Nations Orgaiizintion Missien in
My Democratic Fepubiie of the Congo: “there have been some M) separate attacks on the Mission,
inclading an its aircraft and patrols in Kasenyd (16 January ) and near Tga Barriéne (19 and 20 famary ),
This report also states that 3 MONUC staff member was killed by a member of the UPC-L {DRC-OTT-
(Fl3-HM62. para. 25),

az MONUC, Special Report awt the Eveets or fun, faraery 2002 -Decerber 2003, ORC-OTP-0129-1329,

R IOCN 0 -06-TA3-FR 4N ov 2006Corrigee], p. 43. "Well, the UPC controlled pne part — just one
part of four of the erritnries of Iur, and the territory of Djugu, Mahagi, Aru and Iromo. [ B should
be added to that, to be completely precise here, that this sifuation was a situation which lasted fonly]
until November 2002 becapse from Movember 2002 the control of the govermiment — [and of the] FPLC
was very seriously diminished by the creaticn of the militia, which I've already spoken about. The first
was PUSIC with Chief Kahwa, [then] the FPDC and the FMI, just to mention a fow of them.”
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{vii) Conscripting or enlisting children under the age of fifteen vears into
armed foroes or growps of using them to participate actively in hostilities™

240, The Elements of Crimes pertaining to these two sub-paragraphs of article 8
read as follows, (the text between parentheses relates to armed conflicks not of an
international character):
L. The perpetrator conscripted or enlisted one or more persons inbo thie national
armed forees (an armed force of group) or used obe or more persons o
participate actively in hestilities.
2 Such person or persons were under the age of 15 years.

3. The perpetrator knew or showld have known fhat such person or persons werd
under the age of 15 years.

4 The conduct took place in the contoxt of and was assoclated with an
imternational armed conilict {an armed conflict oot of an imfermational charcher),

5. The perpetrator was aware of factual circumstances that established the
existence of an armed conflict.

241.  The Chamber will first analyse those elements that are common to the crimes,
whether committed in the context of a conflict of an international character or in the
context of a conflict not of an international character. It will then tum its attention to

the concepts of “national armed forces” and “armed torce or group”,

1. Enlisting or conscripting children under the age of fifteen years

242 The concept of children participating in armed conflicts emerged in
international law in 1977 during the drafting of the Protoenls Additional o the

Geneva Conventions.

243, In this regard, the Chamber recalls that Article 77(2) of Protocol Additional |

which applies to international armed conflicts, provides that:

The Parties to the conflict shall take all feasible measures in order that children
who have not attained the age of fifteen years do not take a direct part in hostilities
and. in particular, they shall refrain from recruiting them into their ormed foroes.
In recruiting among, those persons who hove-attained the age of fifteen years but
whix have not attained the age of eightesn vears the Parties tn the conflict shall
endeavour ko give pricrity o those who are aldest.
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Article 43(3) of Protocol Additional I, which applies o non-international -armed
conflicts;, provides that:

Child i shiall be prowided with the cane and aid they require, and in particular:
je} children whiv have not attained the age of fifteen vears shall neither be

recruited b the armed forces or groups nor allowed to take part in
hostilities;
244, The term used in thiz article — recruitment — ditfers from those used in the
Rome Statute — enlisting and conscripting. Whereas the preparatory work of the
Protocols Additional appears to consider only the prohibition against forcible
recruitment,™ the commentary on Article 4(3)(c) of Protocol Additional Il refers to
"[t}he principle that children should not be recruited into the armed forces” and

makes clear that this principle “also prohibits accepting voluntary enlistment.”*"

245, Numerous international instruments have since been adopted, prohibiting the
recruitment of minors of a certain age”™ A review of these international instruments
and the two Proitocols Additional to the Geneva Conventions shows that a distinction
can be drawn as to the very nature of the recrultment, that is to say between forcible

and voluntary recruitment.”™

4 International Committes of the Red Cross, Commtenifary o e Additions Profocols of 8 Juee 1977 fo the
Genera Conventions of 12 Auwgust 1949, Ceneva, Sandoz, Swinarski and Zimmermann (eds), 1966, pp.
924 and 925, para. 3184,

"% International Commities of the Red Cross, Conrmnentary on B Addifiven Probocels of § Juse 1977 fo the
Genera Conmentions of 12 Awguest 1949, Geneva, Sandor, Swinarski and Zimmermann (eds) 1986, pp.
1371 to 1393, para. 45357,

e Artiche 38 of the Cormention i the Rights of Hhe Child (UN Document A4 (1989)); Article 22 of the
Africme Charter oot e Rights mid Welfitrne of the Child (CAB/LEG24.9/49); Articles 2 and 3 of the Optional
Protocal fo the Conpention on the Righis of the Chilid, on the invelvement of children in amed conflict;
article 3 of the Worst Forms of Child Labowr Comoention (C182), adopted by the International Labour
Organisation.

T Reference s made to “compulsory recruitment” (Article 2 of the Optional Prstocod to the Conoention
ouy et Rights of the Claldl) and “voluntary recrotment™ (Artide 3 of the Ophionel Profocol to Hie
Ciompmenthion an Hee Rights of Hhe Clild); this dichotomy s also reflected in the concoding observations of
the Committes on the Rights of the Child: “children have been forcibly recruited™ (Bolize, 1N
Document CROC/NS A9, “voluntary or forced recruitment™ (Mozambigue, UM Document
CREMCIS AL 172),.
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246, The Kome Statute prefers the terms “conscripting” and “enlisting™" o
“recruitment”. In light of the foregoing the Chamber holds the  view that
“conscripting” and “enlisting” are two forms of recruitment, “conscripting” being
torcible recruitment, while “enlisting” pertains more to voluntary recruitment. In this
regard, the Chamber points out that this distinction was also made by Judge
Robertson in his separate opinion appended to the judgement rendered by the
Appeals Chamber of the Special Court for Sierra Leone'™ on 31 May 2iNM in the case

of The Proseeutor . Sam Hinga Norsan ™

247, It follows therefore that enlisting is o “voluntary” act, whilst conscripting s
forcible recruitment. In other words, the child’s consent is not a valid defence,

248 Finally, the Chamber considers that the crime of enlisting and conscripting is
an offence of a continuing nature — referred to by some courts as a “continuous
crime” and by others as a “permanent crime”, The crime of enlisting or conseripting

children under the age of fifteen years continues to be committed as long as the

#* The Repor! of fhe Preparatory Conoeitiee on U estelblishmtent of an Teternation]  Crimiral Court
(AMCONF 1832/ Add. 1) proposed the following alternatives to this article:

Option §: forcng children under the dge of fifteen years Lo take direct part in hostilities

Option 2 recruiting  children under the age of ffteen years into armeed forces or using them (o
participate actively in hastilities

Chption 3: i) recruiting children under the age of fiftesn vears Into armed forces oF growps; or i)
allowing them to take part in bostilithes

= Article 4{c) of the Statute of e Special Courf for Skerra Leone was adopted in light of the provisions of
the Rome Statute. See Letier dated 22 December 2000 from the President of the Security Council
addrossed o the Secretarv-General (52000/1234), which states as follows: "[f]he members suggest the
fonllowing further adjustments of a technical or dratting nature to the Agreement [._] o article ${c) of
the Statute of the Court, modifying it so as W conform it to the statensent of the Law esxisting in 1996
and a5 currently accepled by the international community™.

== The Prosecirtor . Saae Hinga Norson, Case No. SCSL-2(04-14-ARTE), Decision on prrelintiniry bistion
based imn lack uf jeerisdiction (cluld recruitueens), 31 May 2004 In his separate opinitn, Judge Robertson
emphasised that “this crime of child recruitment, as it was finally formulated in 4ic) of the Statute,
may be committed in three quite different wavs: a) by cwscripting children (which implies
compulsion, albeit in some cases through force of law); b) by miisting them {which merely means
accepting and vnrplling fthem when they volunteer), or ¢ by waiig them o participale actively in
Iuestilitios (Le taking the moee seriows step, having conscripted or enlisted them, of potting their lives
directly at risk in combat)™
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children remain in the armed groups or forces and consequently ceases to be

committed when these children leave the groups or reach age fifteen.™

a. Conscripting and enlisting children under the age of fifteen
years by the UPC/FPLC between July 2002 and 2 June 2003
249, The Chamber finds that there s sufficient evidence to establish substantial
grounds to believe that children under the age of fifteen vears were enlisted and
conscripted into the UPC/FPLC from July 2002 to 2 June 2003,

250, Indeed, the Chamber notes that some evidence admitted for the purpose of the
confirmation hearing shows that, éven prior to the founding of the FPLC, the UPC
allegedly enlisted and consecripted children under the age of fifteen years™ The
Chamber observes that after its founding in early September 2002, the FPLC
continued to carry out this type of recruitment, that this was a systematic practice
which was known to the Hema population and which targeted a large number of
children 30

= Moreover; as-stated in the Decisin on fle Frosecutings applicetion for @ warrnet of arrest, Article 58,
each Instance of individual enlistment or conscription into o natlonal armed force or anmed group or
use lo participate actively in hostilities of children under the age of fifteen constitules o erime within
the jurisdiction of the Court. However, the Chamber considers:that it & advisable o treat 1) all
instances of enlistment nto o national armaed force or armed group, 2 all instances of conscription into
a natignal armed force or anmed group, and 3} all instances of vse o participate actively In hostilities
of children under the age of fifteen years, 35 a continupus war crime (ICC-0104-01/06-1-US-Exp-Corr.,
para. 105}

= MONUC. Final Report of the MONTC Special Investigation Teans on the Abuses Committed in ltured from
Jarury to March 2003, DRC-OTP-0152-031(), para. 91 See also Statement of [REDACTED] in which
[EEDACTED] mentions [REDACTED] forcible abduction by UPC militiamen in early 2002 (DRC-OTT-
(32082, para. ).

= Hurman Rights Watch, Muri: "Coveved i Blood ™ Etenlly Targeted Violenee in Northeastaon DR Congo,
DRC-OTP-MA3-0344. particularly the last paragraph om this page ("[v]et there are frequent reports of
thie forcible recrudtment of children by the UPC. On Movembaer 8, 2002 st 800 4m., the UPC reportediy
entered the Eenle Primaine of Mudzi Pela and forcibly rounded up the entire fifth grade, some forty
children, for military service. A similar operation was carried out in Salongo where the UPC
surrounded a neighbourbood sod then abdocted all the children they cowld find. At the end of
Movember, a schodl director complained that half of his students had besn lost and spoke openly
against the forable recruitment. The Mothers Forum of Turi complained 1o UPC President Lubanga in
late 2002 about the recruitment of children. The UPC opened o small demobilization centre. but,
according to local people, this was a mere public relations gimmibck; the recruitment of children
continued ) MONUC, Specal Beport on the Events in el Jemuery 2002-December 2003: *there can be no
doubt that all of the armed groups have systematically recruited | ... ] children — ranging from 7 to 17

No. 01/04-01/06 86157 29 January 2007

Ol Courd Trmeslatusye



JOC-01048-0 ] D6-B03-EN 14-05-2007 87/157 SL PT

251, On the evidence admitted for the purpose of the confirmation hearing, the
Chamber tinds that as part of this recruitment policy, many children under the age of
fitteen years were allegedly forced to join the FPLC, that the FPLC allegedly forcibly
recruited groups of children in several localities in lturi such as the areas
surrounding Bunia in August 2002 in Sota at the beginning of 2003% and in
Centrale® Furthermore, on the evidence admitted for the purpose of the
confirmation hearing, it also emerges that these forcible recruitments were allegedly
carried out by FPLC commanders™ and that Thomas Lubanga Dyilo himself
allegedly participated on at least one occasion in the conscripion of a group of

children, some of whom were under the age of ifteen years™

252, Inaddition, other children under the age of fifieen years "voluntarily” joined
the ranks of the FPLC or were made available to the FPLC by their parents, in
particular atter calls tor mobilisation directed at the Hema population; others joined
out of a desire for revenge after the loss of a close relative allegedly killed by the
militias fighting against the FPLC™ The FPLC allegedly accepted them, thus
implementing an enlistment policy ™

vears old — throughout the district of T (DRC-OTP-0129-0373, para. 138) and “Jrlecruitment into all
armed groups has been both “voluntary” and through abdioction, often as the children were in the
markets of in the strests where they were forced to get info trucks and taken away, UPC recroltment
drivis ook plece regularly throughout 2002 and eardy 2003° [DRC-OTP-0120-0373, para. 143). In this
regard; see alsn Kristine Peduto’s testimony: BOC-01-(H-01-(8-T-37-EN[I5Nov0GEdited . p. 93, lings
3-8 and p, ™4, lines 3-5, The individual cases presented at the confirmation hearing by the Prosecution
corroborate  this  evidence, see Statements [REDACTED] (DRC-OTPOI08-D12Y7, para. 21),
[REDACTED{DRC-OTP-0126-(1158, para, 27} and [REDACTED] (DRC-OTP-0126-0126, para. 24),

= Statement of [REDACTED], DRC-OTP-0126-0126, para. 33); Statement of [REDACTEL, DRC-OTT-
274083, paras, 6l and 61.

= Statement [REDACTEDHDRC-OTP-0I08-0126, para; 19 and DRC-OTPOLOSNI2T, para. 21) and
Statement [REDACTED)(DRC-OTP-0108-0067, paras. 20 and 22).

o Sratement [REDACTED], DRC-OTP-0126-0158, paras. 21 and 23

= MONUC, Final Repert af the MONUT Specind Investigation Tednr n the Abuses Committod in fturd from
Jarrsiery do March 2003, DRC-OTP-0152-0310, para. 91,

o= MOMNLWC, Histormes lod ividfueeles- Bumig {18 Eu_,l".!m'.'—ﬂ-l.rdn!s 20032003 (DRC-AOTP-0152-0277 and
DRC-OTP-M52-(27),

= MONUC, Fimal Report of the MONLC Spectal Tivestigation Tew on the Abuses Commuifted in Ttur from
Jariaary fo March 2003, “two minors reported public gatherings during which families were asked to
provide human forces. In Bogor, the Chel de Collectivité M. Mugeny and the Chef de groupemient M
Benjamin were reported s having called on the population to send voluntecrs to the UPC(DRC-OTP-
(FIS240310, para. W), MONUC, Hisfoires Tndividuwelivs-Bimu (Tturi} Enfants-Saldets 26/03/2003 (DRC-OTP-
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253.  The Chamber holds the view that the evidence admitted for the purpose of the
confirmation hearing is sufficient to establish that there are substantial grounds to
believe that the recruitment policy established by the FPLC also affected minors
under the age of fifteen years =

b. Conscripting and enlisting children under the age of fifteen

years by the FPLC between 2 June 2803 and late December
2003

254 The Chamber finds that there are substantial grounds to believe that children

under the age of Hiteen years were still present in the ranks of the FPLC between 2
June and late December 20013,

255, Im this regard, by a decree dated 1 June 2003, Thomas Lubanga Dyilo, in his
capacity as P'resident of the UPC/RP, ordered the demobilisation trom the FPLC of
any individual under the age of eighteen vears. He tasked the National Secretary tor
Follow-up and Monitoring and the FPLC Chief of General Staff with executing the

ME241277, para. 19); see alsn "DRC: MONUC denounces recruitment of child soldiers by Lubanga’s
LA™ inm which it is stated that “Radio Okapi. run by the UN Mission in the DRC (MONLUC),
reported that Lubangs had decreed that each family in the ara onder its control must contribute i
the war effort by providing a cow, money, ar o child for the UPC/RTs rebel milita,” (PRC-OTP-0074-
003); see also Human Rights Walch, [turi: “Coovered i Blood ™ Ethuically Targetid Viehoeee i Norbheastern
DR Congo (DRC-OTP-0163-0345); and also, Kristine Peduto in her testimony mentions nstructions
Esued by Thomias Lubanga Dryyilo (o his officials o the effect “that recruitments [should take] place "
(HOC -0 0-06-T-37-EN[ 1 BMow X06Edited |, p. 95, Himes 910, p. 79, lines 1-25 and p. %, line 1; see-
also FOC1-4-01-06-T-39-EN[ZINovZO0eEdited], p. #1, lines 18-25 and p. 82 lines 1-13). Moreover,
some children joined the UPC militia following the loss of family membiers or out of a desire for
rovinge, see Statement [REDACTED] (DRC-OTP-0114-0019, paras. 21 and 23), and the MONUC
report, Histoires |mdividuelles-Bunin (fuei) EnfaetsSoldets 260002003 (DRC-OTI-015241274, para. 3;
DRC-OTP-H524075 1o DRC-OTP-N 50276, para. 7 and DRC-OTP-0152-028), para. 26) and Kristine
Peduto's testimony mentioning the different reasons maostivating thi children to join the armed groups
(HCCHH-04-01-06-T-37-EN[ 1 5Mov2idaEdited |, p. 113, lines 7-25 and p. 114 Tines 1-19).

™ MONUC, Hisfolees [idividyelles-Buna (lued)  Enfinets-Soldats 260032003 (DRC-OTP-0152-0274,
para. 3; DRC-OTP0152-0275 o DRC-OTP-D152-0276, para. 7 and DRC-OTP-0I52-0280, para 26);
Statement of [REDACTED] ([REDACTED], para. 1584); sew alsg the Human Rights Walch report, Itvri
" Cimreweedd by Blooat ™ Etfpricafly Targeled Violewee by Northeastern DR Copgo (DRC-OTP-0163-4{1345),

™ Statement [REDACTEDN{DRC-OTP-126-0158, para. 27) and |[REDACTED] (DRC-OTP-0126-0126,
para.23); see also the Stalement of [REDACTED]which states thal "Thjaving seen o number of these
children who were tn be demobilised. 1 recall that some of them may have been ten years old or
abywe” (|REDACTED, para. F&7); this is corroborated by Kristine Peduto in her testimony (10C-00H4-
010e-T-37-EN[ 153N ov 2 aEdited], pp. 23 and 24, in particular, lines 24 and 25, p. 1N, lines 21-24) and
the Spectal Repart-onf the Eventits i s, fanuary 2002-December 2003 {DRC-OTP-0129-0372, para. 138).
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decree.™ Thus, on 5 June 2003, the FPLC Chief of General Staff, Commander
Floribert Kisembq, forwarded the order to several FPLC brigades requesting the
dempbilisation of any person under the age of eighteen within their ranks=
However, [REDACTED| on the extent to which the decree had been executed,
[REDACTED], “this order has not been executed, ™

256. When asked at the hearing about the 1 June 2003 Child Demobilization
Decree, Kristine Peduto had this to say:

I would refer to them as & masguerade, given that recruitment was going on in
ather parts of Turi by UPC trogps. Indeed, there was an official statement. Some
children were instructed o approach the NGOs specialising in child protection but,
at the same time, recruitment continued and the UPC never hod only 70 child
soldiers amdangst its troops

Yoz, the apertion - [ don't know — well, yes, perhaps a poblic relations aperation,
which was abselutely not sincere and which wasn't presented and which' never
was fhe first step towards coosperation. 11 could have besn a firsd step lowards a
more gemeral demobilisation and the protection erganisations, be they MONEIC,
LINICEF or other organisations, if they had been better able to meet the needs of
UPC, could have been confacted ip work to meet the needs of the children in a
sincere fashion, but this wis never the case, and that is why this effort never struck
mi as being seripus, not least given that representatives of the UPC were regularly
at the MONUC several times a weelk - they knew us very well, they knew all of the
organisations. The keaders of the UPC oould have contacted us very simply, eithor
directly ar through the interim administration o tequest o working meeting. Such
mestings were always p;hi!;xmud and never ik place — neyver. ™

257.  Similarly, the MONUC report on events in lturi between January 2002 and
December 20013 states, at paragraphs 135 and 156

In Drecember 2003, the Child Protection Section visited the Kilo-Etat and Iga
Barrigre/Mix aress, where there are gold fislds, the latter controlled by UPC militia
and the former by FNL In the UPC-controlled lgo-Barriéne area, the former
headguarters of the Kilo Moto Mining Company, the Section staff saw that three
quarters of 4 mine pit-team were under 18 years of age, most being between 11 and
15. Sources at the site alleged that the children present in the mine were all active
of former child soldiers who worked on behalf of their UPC commanders, [.. |

W Pered o™ Ol UPCIRFYICAB/PRES/ 2N de 1+ g MM porfased démabilisation des sfants-soldats dis
forces patriobigaiss poi e Wifration die Conge, DRC-OTP-0151-0294.

i See transcript of interview with [REDACTED]: [REDACTED], line 385 to [REDACTED], line 4584

™ [REDACTED], lines 512-513.

e ICC-01-(H-01-06-T-37-EN[ I5MNov 06 Edited]. p, 107, lines 2-35. See also the Human Rights Watch
roport, Hurl "Cocered i Blood ™ Etfeicelly Targetad Vielence fn Northeasters DR Cosrgo (DRC-OTP-0163-
0544).
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Sixteen UPC commanders, without folivwing  procedures, reportedly reboased
scores of children in November [2003], elling them to go to Bunis where they wone
led 1o believe that "2 school for child: soldiers" had been set up. Many of them
turned wp at MONUC offices or o of thee Transit and Orientation Centres™

258, Accordingly, the Chamber finds that there is sufficient evidence to establish
substantial grounds to believe that from 2 June to late December 2003, in the conbext
of an armed conflict not of an international character, the FPLC enlisted and

conscripted children under the age of fifteen years into its armed group,

2. Active participikion in hostilites
258, Regarding the involvement of children in armed conflicts, Article 77(2) of
Protocol Additional ! to the Genera Conventions™ states that:

The Parties to the conflic shall take all feasible measunes in order that children
who have not attained the age of fifteen years do mot take a direct part in hostilities

-1
260, According to the commentary on Artele 77(2) of Protocol Additional 1 fo He
Genera Conventions, the intention of the drafters of the article was cearly o keep
children under fifteen outside armed conflict, and consequently they should not be
required to perform services such as the gathering and transmission of military

mformation, transportation of arms and ammunition or the provision of supplies’

261.  "Active participation” in hostilities means not only direct participation in

hostilities, combat in other words, but also covers active participation in combat-

e Iny addition, according by paragraph 142 of the Fourteenth Repord of the Seeretiry-General on the Linited
Natigms Organization Misswoe (n e Democratic Repullic of the Congy (DRC-OTP-I30-H09) “[lew new
reports of recruitment have been recelved over the past fow months. Nevertheless, current estimates
suggest that there are still several thousamd children — possibly fround 6,000 - in UPC. FAPC. FNL
FRPIL, FPDC and FUSIC, with many more attached o loosely-formed koeal defendce forces or militia,”

= Gew also Artiche T of the Cpfional Protocol fo S Cosvention on Hre Rights of B Child which states that
“States Marties shall ke all fessible messures o ensure fhat members of their armed foroes who have
not attained the age of 18 vears do not take a direct part in hostilities®

1 International Committes of the Red Cross, Conpmnenifary on e Additions Profocols af 8 Juee 1977 fo the
Genera Conmertivns af 12 August 1949, Geneva, Sandoe, Swinarski and Zimmermann (eds), 1984, p. 925,
para. 3187,
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related activities such as scouting, spying, sabotage and the use of children as decoys,
couriers or at military check-points_*"

262, In this respect, the Chamber considers that this article does not apply if the
actvity In question |s clearly unrelated to hostilities. Accordingly, this article does
not apply to food deliveries to an airbase or the use of domestic staff in married

officers’ quarters,

263, MNevertheless, the Chamber finds that articles B(2)b)(xxvi) and S(2(e) vii)
apply if children are used to guard military objectives, such as the military quarters
of the various units of the parties to the conflict, or to safeguard the physical safety of
military commanders (in particular, where children are used as bodyguards). ™ These
activities are indeed related to hostilities in s0 far as 1) the military commanders are
ina poesiton to take all the necessary decisions regarding the conduct of hostilities, ii)
thiey have a direct impact on the level of logistic respurces and on the organisation of
operations required by the other party to the conflict whose aim is to attack such

military objectives.

264, Im view of these considerations, the Chamber finds that in the instant case
there are substantial grounds to believe that the FPLC used children under the age of

fitteen years ta participate actively in hostilities.

265. Indeed, the Chamber notes that after their recruitment, children were
allegedly taken to FPLC training camps in Centrale {12 km north of Bunia),™ Mandro
{15 km east of Bunia)*® Rwampara (13 km south-west of Bunia),* Irumu (55 km

== [hraft Statute for the tnternationn) Crineheal Court, Report of the Preparatory Cororittee og e estieblishmnent
of e Irfersntiopal Crominal Cowrt, addendum 1, UN Doc. A/CONF.IA3/2/AAA 1, p. 21

i International Commitiee of the Red Cross, Commrentery on the Adiditivond Profooels of 8 Juse 1977 fo the
Genena Cowrverttions of 12 August 1949, Geneva, Sandoe, Swinamski and Zimmermann (eds), 1956, p. 925,
para_ 3187 and p. 1404, para 4357, See also the Draft Statide for e Intenntione Ceiminal Courd, Beport of
Ihe Preparalory Committer o the establiskuent of an futernatived Crindfiead Court, addendum 1, UN Dioc.
AMCONF 1832 AddL], p 21

# Staternents [REDACTED] (DRC-OTP-0126-0158, para. 23 and DRC-OTP{I2-5Y, pam. 24} and
[REDACTED] (DRC-OTP-D108-01 3], para. 42},

* Statement of [REDACTED], para. 115 "Chief KAHWA offered MANDRO as the: UPC's first military
training centre. With the site agreed upon, the Hema traditional chiefs sent their young people to
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south-west of Bunia),* Bule (110 km north-east of Bunin),™* Bogoro™ and Sota, ™
amongst other places, where they allegedly received military training. The Chamber
notes that evidence admitted for the purpase of the confirmation hearing indicates
that, as a general rule, the children began military training the day following their
arrival at the camp;™* the military training could last up b two months; ™ much of
the evidence shows that new recruits were trained in a systematic and organised
fashion in that they were subjected to rigorous and strict discipline,® including

lengthy and exhausting physical exercises which lasted all day, such as saluting,

MANDREO to underge milltary training* (DRC-OTPQI05MN05); in this respect, see also Human
Rights Watch, Ihari: “Covered 1 Blood™ Ethically Targeted Viotepice {n Nortiwastern DR Coge (DRC-OTT-
MA3-0344).

@ Statement of [REDACTED] (DRC-OTP-M26-0126, para. 24); see alsp WCC-01-0401-06-T-37-
EN[IENow2006Edited], p. 58, line 2 o p. 3% line 21) and see also video numbered DRC-OTP-0020-0243
featuring Thomas Lubanga Dyilo visiting the Rwampars Camp. With megard to this video, the
Chamber would like to point out that:

1. Lubanga considers them as soldiers in his spevch when he savs “Soldiers... Even thosae who
have weapons.. Even those who have pieces of wood. . even those with empty. hands: "
{video DRC-OTP-O12(-0293, minute (8: 10}

2 There is no difference in the conduet of the children and that of the uniformed soldiers, The
children act and behave as soldiers and obey orders. (video DRC-OTP-0120-0263,
mitr ke 11:13);

3 There is nd difference as far s the weapnns ane aoncermnad: uniformed soldiers also have
sticks. These sticks are used a5 genuine weapans, even in the military parade. (video DRC-
OTP-01 201293, minule 2055 and 31:10) Lubanga states that "Twe ane making that effort. .
For you to finish the training, for you to get & weapon [...]7, (video DRC-OTP-0120-01293,
anireiibe 14-50); and

4 There s no difference in terms of uniforms: children are among the oniformed spldiers, all of
them are lined up in military formation. Ntaganda, who s introduced as the Chief of Staff,
does not wear a uniform either. Sometimes uniforms were anly handied mit af the end of the
traiming. {see DRC-OTP-OM08-0071, para. 315

4 Statements [REDACTED] (DRC-OTP-010684127, para. 22) and [REDACTED] [ORC-OTP-OL08-H6E,
paras. 22 and 23}

W MONUC, Special Report on e Events i Iurd, Jonisary 2003-December 2003, DRC-OTP-DI29-0376,
para. 153; see also the Statement [REDACTED], DRC-OTP4O114-0019, para. 23

se MONUC, Special Repert on the Evenls in T, Jeniary 2002-Decembur 2003, DRC-OTP-0129-1353,
para. 64 MONUC, Histoires Indivddufes-Bunis (Tl Exfots-Soldats 26002003 (DRC-OTP-0152-1281,
para. 26 ). Sep also the Statement [REDACTED] (DRC-OTP-01(8-1151, para. 42).

HMONUC, Report iw Chell Sabdioss in Hurl, DRC-OTP-01532-(1255; See also [REDACTED], DRC-OTP-
M05-0149, para. HE.

* Stalements [REDACTED] (DRC-OTP-01080127, para.-24), [REDACTEDDRC-OTP-010E-0068 n
DRC-OTP-(1(8-006%, parsi. 25) and [REDACTED|{DRC-OTP-0126-016{, para. 27),

U* Staternents of [REDACTED] (DRC-OTP-OL0SMEAY, para. 31), [REDACTEDY] [DRC-OTP-0126-0160,
para. 29}, and [REDACTED] (DRC-OTP-0132-40084, para 25); see also MONUC, Histolres Dnfivid nelle-
Baietin fituri} Erfarifs-Saldate 26/03/2003, (DRC-OTP-M52-0284, para 32}

= Statement [REDACTED] (DRC-OTPOL-D162,  pama.  35);  ICCOH-D1-06-T-37-EN
[15Nov2006Edited], p. 69, line 8 to p. 71, line 11; MONUC, Specio! Report on Hie Eveiats b Jturi, Jamwrry
2(R2-Ehcember 20083, DRC-OTP-0129-0375,
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marching, taking up positions and running,™ as well as compelling them to sing
aggressive military songs;™ they were also trained in the use of tirearms™ and, at the
end of their training, they often received a military unitorm, a firearm and

ammurition. ™

266.  The Chamber points out that it appears that upon completion of their military
training, the children were deemed fit for combat™ and that FPLC commanders then
sent them to the front line to fight, The evidence admitted for the purpose of the
confirmation hearing does show that children under the age of fifteen years
participated actively in hostilities, specifically in Libi and Mbau in October 2002, in
Largu in early 2003, in Lipri™ and Bogorg™ in February/March 2003 and in Bunia
in May 2003 that during the fighting, children under the age of fifteen years
reportedly used their arms, that some of them reportedly had to kill ™ and that many
recruits, including minors under the age of fifteen years, lost their lives in combat.™

m Staternonts [REDACTED{DRC-OTPI08-0M28, para; 28}, [REDACTEDHDRC-OTP-0108-X69, para.
26) and [REDACTED] (DRC-OTP-0126-0 100, para 27); see-alsn fhe testimony of Kristine Peduto, BOC-
(-04-01-06-T-37-ENJ15Mov 306 Edited |, p, 64, line 25 to p. 65, Hine 4.

M See branseript of interview with [REDACTED], [REDACTED]; video recording, DRC-OTP-DE20-02093
and Statement [RECACTED], DRC-OTT-0108-0126, para. 15,

= Statements of [REQACTED| (DRC-OTP-008-0125, para. 24} and [REDACTED] (DRC-OTP41126-
160 to DRC-OTP-0126-161, para 29).

™ Statemints [REDACTED] (DRC-OTM-0108-0129, para. 32}, [REDACTED] (DRC-OTP-0L0E-D07,
para. 31}, |REDACTED] (ORC-OTP-H26-0131, para. 41), [REDACTED] (DRC-OTP-0L26-0162 to DRC-
OTTP-0126-0163, para. 37) and [REDACTED]| (DRC-OTP-0132-0084, para. 28). sew also the testimany of
Kristine Pocuta, IEC-01-04-01-06-T-37-EN[ 1 3Nov2(0sEdited], p. 30, lines 12-23, p. 32 limnes 10 to 19
and p. 45, line 24 to p. 46, line 8

# Staternents of [REDACTED| (DRC-OTP-MB8-073, para. 45) amd [REDACTED] (DRC-OTP-1126-
(29, para_33).

= Statement of |EEDACTED| (DRC-OTP-01260131 and. in particular, paras. 41, 45 and 46,

= Statement of [REDACTED] (DRC-OTP-0132-0089, sew, in particular, paras. 49-54).

= Staterments . [REDACTED] (DRC-OTP-DINS-0131 v DRC-OTP-01080132,  paras.  4345),
[REDACTED] (DRC-O0TP- 08072 tn DRC-OTP-0108-0073, paras. 38-43), [REDACTED] (DRC-OTP-
M 26-0166, para. 51) and [REDACTED] {DRC-OTP-D114-0023, para, 41).

™ Staternent [REDACTED] (DRC-OTP-UM08-0133, para. 51); MONUC, Special Repor! on e Events in
fturi, January 2002-December 2003, DRC-OTP-0129-0375, para. 149; see alsg FOC01AM-006-T-37-
EN[IFMov2006Edited] p. &5,

i Statement |REDACTED ], (DRC-OTP-I132-0040, para. 55 to DRC-DTP-0132-0081, para, 56 and 57).

1 Seatement of [REDACTED] (DRC-OTP-IINE-{NTI, para, 43).

=2 Statement [REDACTED | (DRC-OTP-0126-0166, par. 33}
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267.  Im addition, the Chamber finds that there is sufficient evidence to establish
substantial grounds to believe that children under the age of fifteen years were also
used as bodyguards by the FPLC commanders®® and that Thomas Lubanga Dyilo
personally used them.™ lt-appears that these children were then asked to safeguard
the physical safety of FPLC commanders, even during military deployments, a
practice which directly endangered their own personal safety.** These body guards,
who included children under the age of fifteen years, were also responsible for
protecting the general staff headquarters located in Bunia ™

3. Discrete elements tn e fwo articles: “into the national armd forces™ of
“inforarmed forces or groups”

268, Under article 8(2)(b){xxvi) aof the Statute, conscripting or enlisting children
under the age of fifteen years into national armed forces and using them to
participate actively in hostiliies constitutes a serious violation of the laws and
customs applicable in international armed conflict, within the established framework

of international law,

4.  This article of the Statute derives from Article 77 of Protocol Additional T fo i
Genera Contentions, which deals with the protection of children during armed

conflicts of an international character.

* Statement [REDACTED]: “There were anpther three commanders based in the same camp:
Commander fean BOSCO, Commander David KISEMBO and another commander whose name | have
forgotten. They alwavs had bodyguards around them who accompanied them everywhens. The
guards were in fact children aged 12 (0 147, DRC-OTP-0126-0159, para. 26, Sev also the Statements
[EEDACTED] (DREC-OTP-N 324057, para. 3%), [REDACTED] (DRC-OTP-HIS-0072, para. #i) and
[REDACTED] (DRC-OTP-D1RE-0129, pura. 33).

" Tostimony of Kristine Peduto, IOC-01MH-01/06-T-37-EN[ 15MNov206edited], p. 100, lines 3-24; see
alsi crnss-pxamination of Kristine Peduto, OO0 AM-0006-T-30-EN[ 21 Nov2006edited | page 95, line 3,
fey g 102, line 3. See alsy infra sedtion on the existence ol an agreement or common plan and more
spocifically the evidenoe regarding the use of bodyguards by the most senior FPLC commanders
{Flonbert Kisembo and Bosco MNiaganda),

= Statement [REDACTED] (DRC-OTP-0126-015% and DRC-OTP-0126-016), para. 26 "These children
wene supposed b ensure close profection o their commanders st all times wither during, peace of war,
as well as carry their weapons and ammunition ).

& Testimony of Kristine Peduto, FCC-000-0106-T-37-EN[ 15N ov H06Edited], p. 29, line 13 to p, 30,
lime 25); see also  the cross-samination of  Kristine Pedoto,  HOC-014-0106-T-38-
EN[XNov2Dbcormectad |, papge B8, line 8 to p. 90, line 12
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270, Pursuant to Article 77(2) of Profocol Additional | to the Geneog Comoentions,
“|tihe Parties to the conflict shall take all feasible measures in order that children who
have not attained the age of fifteen years do not take a-direct part in hostilities and, in

particular, they shall refrain from recruiting them into their armed forces.”

271, The Chamber considers that the expression “national armed forees™ must first
be defined. In this regard, Article 43 of Protocol Additional 1 o e Generit Conroentions
of 12 August 1949 defines the armed forces of a Party to a conflict as consisting of all
arganised armed forces, groups and units which are under a command responsible to
that Party for the conduct of its subordinates, even if that Party is represented by a
government or an authority not recognized by an adverse Party. Such armed forces
must be subject to an internal disciplinary system which, iter alfa, enforces

compliance with the roles of international law applicable in armed conflict.

272, The Chamber notes that, in the context of a conflick of an international
character, Protocol Additional | does not require that the armed forces be
governmental forces, In this regard, the Chamber refers to the commentary on the
Protocol, which states that "it is perfectly clear that the Protocol has extended its field
of application to entities which are not States, [...] If they conform to the
requirements of the present article, liberation movements fighting against colonial
domination [...] and resistance movements representing a pre-existing subject of
international law may be “Parties to the conflict” within the meaning of the
Conventipns and the Protocol. However, the authority which represents them must

have certain characteristics of a government, at least in relation to its armed forces, "™

273, The commentary on Article 43 of Protocol | states that the notion of "party to
the conflict” is fairly wide, involving not only resistance movements representing a
pre-existing subject of international law and governments in exile, but also those

Hghting for conflicts of "self-determination” or “national liberation”.

= International Committes of the Red Cross, Conpmtenifary o e Additions Profocols af 8 Tuee 1977 fo the
Genera Conresstivns af 12 August 1949, Geneva, Sandoe, Swinarski and Zimmermann (eds), 1986, p. 515,
para. 1664 to p. 519, para. 1674,
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274, Furthermore, the Chamber notes that Article 1 of the 1907 Hague Regulations
concerning the Lows and Customs of War, which has become part of customary law,™
also requires militia and volunteer corps that are not part of an army to fulfil the
following conditions: be commanded by a person responsible tor his subordinates;
have a fixed distinctive emblem recognizable at a distance; carry arms openly; and

conduct their operations in accordance with the laws and customs of war.

275, With regard to the term “national”, which qualifies armed forces in the conbext
of article S2)blxxvi) of the Statute, the Chamber recalls that the context of
international armed contlict 15 not restricted solely to the use of force between two
states, but that it extends to certain situations in which parties to thie conflict may be
arganised armed forces or groups. The issue raised here is whether the adjective
“natipnal” qualifying the term “armed forces” limits the scope of the application of

this provision to “governmental” armed torces.

276, Inthis regard, Article 31 of the Vierma Convesition on the Late of Treakics, entitled
"General rule of interpretation”, provides that:

L A treaty shall be interpreted in good faith in sccordance with the ordinary
rmeaning fo be given to e lerms of thi: treaty in their contest and in the lght of its

object and purpose,
[

4 A spedal meaning shall be given to a term ifit is established that the parties
st intended

277.  Firsily, the ordinary meaning of the adjéctive "national” does not necessarily
lizad to an interpretation of the term as meaning governmental armed forces. In this
regard, the Chamber notes that the Appeals Chamber of the ICTY defined the term
“national " within the meaning of Article 4(1) of the Fourth Geneva Convention for
the purpase of determining who can be considered a "protected person” under the

Convention,

e [egal Consequences of B Constrauctione of o Wall fn the Oocupied Palestinim Territory, Advisory Opindon,
% July 2004, LC.]. Reports 2004,

= The Prosecutor v, Dusgko Tudit', Case No. [T-4-1-A, Appeal Judgement, 15 July 1999, paras. 164-166
and also The Prosscntor o Tilwonie Blaskic, Case Mo, IT-05-14-A, Appeal Judgement, 29 July 2004, paras.
17175

No. 01/04-01/06 9/157 29 January 2007

Officil Courd Traveslaiusy



FOC-0104-0 ] /D6-B03-EN 14-05-2007 97/157 SL PT

278.  On this point, the Appeals Chamber of the ICTY held in Tadic that "in modern
inter-ethnic armed conflicts such as that in the former Yugoslavia, new States are
often created during the conflict and ethnicity rather than nationality may become
the grounds for allegiance. Or, put another way, ethnicity may become determinative
of national allegiance, [...] In such conflicts, not only the text and the drafting history
of the Convention but also, and more importantly, the Convention's object and
purpose suggest that allegiance to a Party to the conflict and, correspondingly,
control by this Party over persons in a given territory, may be regarded as the crucial

st

279, In The Prosecutor v, Delalic ef al., the Appeals Chamber of the ICTY held that
“Bosnian Serb victims should be regarded as protected persons for the purposes of
Geneva Convention [V because they were arrested and detained mainly on the basis
of their Serb identity and they were clearly regarded by the Bosnian authorites as
belonging to the opposing party in an armed conflict and as posing a threat to the

Bosnian Stake, ™!

280, Accordingly, the Chamber observes that the Appeals Chamber of the ICTY has
construed the term "national* in Article 4(1) of the Fourth Geneva Convention as
referring not solely to nationality as such, but also to the fact of belonging to the

oppesing party in an armed conflict.

281, Secondly, interpreting the term “national” to mean “governmental” can only
undermine the object and purpose of the Statube of the Court, which is none other
than to ensure that “the most seripus crimes of concern o the international

community as a whaole” must no longer go unpunished.™

U The Prosecictor 0. Dusko Tadic, Case No. [T-84-1-A, Appéeal Judgerment, 15 July 1999, para_ 166

a1 The Prosecutor v, Delalid of al., Case Mo IT-96-21-A, Appeal Judgenment, 20 February 2001, para. 98,

== Sew the English text of the Feurth Gereva Conoention relatioe fe M profection of ol persons ie Hime
af war, 12 Aupgust 1949,

1 Paragraph 4 of the Preamble of the Rome Statute of 17 July 1998 and articles 1 and 5 af the Rome
Statute.

No. 01/04-01/06 971157 29 January 2007

Officil Courd Traveslaiusy



FOC-01048-0 ] /D6-B03-EN 14-05-2007 98/157 SL PT

282, Thus, construing the term “national” to mean “governmental” might present
the judge with a genuine paradax. Indeed, he or she might be led tn consider that an
alleged perpetrator can be held responsible if he or she belongs to a party to a contlict
which is linked to a State (the armed forces of a State, such as the UPDF), but would
escape prosecution if he or she belonged to a party to the same conflict described as
an armed group (such as the FPLC).

283, Moreover, Artele 32 of the Vienna Conpention on the Law of Treativs, entitled
"Supplementary means of interpretation” states that:
Recourse may be had to supplementary. means of inlerpretation. mcdoding the
preparatory work of the treaty and the creumstances of its conclusion, in order to

cornfirm the meaning resulting from the application of article 31, or 1o determine
the meaning when the interpretation scoording to article 31:

4} leaves the meaning ambigisous or ohscune; o

b) leads to @ result which s manifestly absurd or unreasonable.

284, In fact, on the basis of basic humanitarian considerations and common sense,
it would be absurd that Thomas Lubanga Dyilo could incur eriminal responsibility
for the crime of enlisting or conscripting children under the age of fifteen years only
in the context of an internal armed conflict solely because the FPLC, as an armed
force, could not be described as a "natonal armed foree” within the meaning of
article 8i2)(b)(xxvi) of the Statute. This would be tantamount to admitting that the
perpetrator of such a crime could escape prosecution simply because his or her acts
were committed in the context of an international armed conflict. The drafters of the
Statute wanted to include under article 8 of the Statute a larger array of criminal

conduct committed in the context of an intermational armed conflict.

285. Thus, the Chamber considers that, under article 82} b){xxvi) of the Statute, the

term “the national armed forces” is not limited to the armed forces of a State.

C. Existence of a nexus between the armed conflict and the alleged erimes

6. A war crime is committed if there is a nexus between the criminal act in

question and the armed conflick. A< previously stated, the Elements of Crimes
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require that the conduct in question took place in the context of and was associated
with an armed conflict.

287, In this respect, the Chamber follows the approach of the jurisprudence of the
ICTY, ™ which requires the conduct to have been closely related to the hostilities
occurring in any part of the territories controlled by the parties to the conflict. The
armed conflict need not be considered the ultimate reason for the conduct and the
conduct need not have taken place in the midst of battle. Nonetheless, the armed
conflict must play a substantial role in the perpetrator's decision, in his or her ability
to commit the crime or in the manner in which the conduct was ultimately

comimitted,

288. Having established the existence of an armed conflict, the Chamber observes
that in order for a particular crime to qualify as a war crime within the meaning of
articles 8{2){bjxxvi) and 8(2)(e)ivii) of the Statute, al this stage, the Prosecution must
establish that there are substantial grounds to believe that there is a sufficient and
clear nexus between that crime and the conflict. In other words, it must be proved
that there are substantial grounds to believe that the alleged crimes were closely
related to the hostiliies =

289, On the evidence admitted for the purpose of the confirmation hearing, the
Chamber considers that there are substantial grounds to believe that children under
the age of fifeen years were enlisted and conscripted in order to undergo a short
military training lasting less than two months during which they leamnt how to use
weapons, among other skills.™ The purpose of the training seems to have been to use
them o participate in hostilities alongside UPC militia members, specifically in Libi,

i The Prasecutor v, Dhisko Tadie, Case No. IT-24-1-A, Appeal Judgement, 2 Chctober 1995, para 71 and
alse Thie. Prosecutor v, Radpslap Brdonirt, Cose No. [T-99-36-T, Trial Judgemnt, 1 September 2004, para.
113,

= The Presecutor v Dario Kowdie amd Mavio Cerlez, Case Mo, [T-95-14/2-T, Trial Judgemenl, 26 Febriary
2001, paras. 32 and 33,

™ Statements: of [REDACTED] (DRC-OTP-0126-0128, paras. 31-33) and [REDACTED] [(DRC-OTP-
(M14-08019, para. 2, see also thee video festuring Thomas Lobanga Dhilo visiting the Rwampara
traiming camp on 12 February 2003 {specifically the transcript of the video, DRC-OTPAI20-0293, lines
129-333).
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Mbau, Kpandroma™, in Lipri in February 20037, in Largu in early 2003 and in
Bunia in May 2003' and to “fight the Lendu enemies, ™" often an the front line,

200.  In this respect. the Chamber notes that in |[REDACTED] statement,
[REDACTED] points out that

However, after the Ugandan authorities agreed to military training for the Hemas,

an extensive recruitment campaign got underway in BUNIA and the surmounding

arca. KAHWA [REDACTED] that he had informed the collectivity chiefs to sond

over as many voung Homas as possible. From what KAHWA said, [REDACTED|

thiat abpat 750 militiamen — all Hemos — were trained at KYANEWANZ camp in

Ugande.® [...] “Chief KAHWA offered MANDRO as the UPC's first military
training centre. With the site agresd upon, the Hema traditional chiefs sent their

young people to MANDRO to undergo milltary training. ™=
201. This is corroborated by Kristine Peduto's testimony®™ al the confirmation
hearing, by a Human Rights Watch report dated July 20035 as well as by the video
of Thomas Lubanga Dyilo's visit to the Rwampara training camp on 12 February
2003 in which he is seen encouraging new recruits to Hnish their training and to

prepare for combat.

= Statement of [REDACTED] (DRC-OTF-0126-0131, para, 41 and DRC-OTP-0126-0132, para. 44).

= Statement of [REDACTED] (DRC-OTP-0108-(X064). The witness claims fo have been enlisted in early
203 in Sota (para, 20) and o heve later been taken 1o the |FEDACTED] military camp (para. 33)
where he underwent military training during which Commander [REDACTED] allegedly told them:
“our gun was our father and mother - our bullets our children — and that it would feed and clothe us®
(para. 25) and that they would fight all the way in Kinshasa {para. 35). At the end of this training
which lasted "almost twi months® (para. 31) he was appointed escort to Commuander [REDACTED]
{para. 31§ and in the course of his duties he was actively involved in the hostilities, in [REDACTED] in
particular, "sround February 203" (para. 39). See alkso [REDACTED] DRC-OTP-0126-01154, pura. 47.

== Statement [REDACTED | (DRC-COTT-0132-008Y, para. 49 to DRC-OTP-0132-009), para. 54}

™ Statemyent [REDACTED | (DRC-OTP-0132-0090, par. 55 tn 57),

= Statements [REDACTED| (DRC-OTP-IL14-0018, para 20) and [REDACTED] (DRC-OTP401 260165,
para. 47}

= DRC-OTP-015-0099, para. 7% and DRC-OTT-0105-0105, para. 115,

OO -00-T-37-EN[ 13N ovZ06Edited], p, ™, line 25 to p. Y, line 15; see also JOC{H-0-01-06-
T-F-EN[2I Nov200sEdited], p, B1, lne 1810 p. &2, line 13

™ Hurman Rights Watch, [furi; “Covered in Blood” Etinicaliy Tingeted Viofence in Northeasterm DR Conga,
DRC-OTP-(H 630045,
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292, The Chamber notes that there is ample evidence to the effect that children
under the age of fifteen years reportedly remained in the service of FPLC
commanders up until the end of December 2(03.4

293, Accordingly, the Chamber considers that there are substantial grounds to
believe that the conduct took place in the context of and was associated with an
armed conflict in luri between July 2002 and late December 2003 and in which the
UPC/RP and the FPLC were key players,

= Statement of [REDACTED] (DRC-OTP-0N08-074, par.48), see also the Fourteenth Heport of the
Becretiry-Cener! on the United Nutions Ovgnization Mission in te Dimvocretic Repubfic of e Comgo {DRC-
OTP-0130-0409, para, 142) together with the Special épror? oo S Everrts i Turl, [nemiary 2002-Decenber
203, DRC-OTPM 29-0877, paras. 155 and 156,

No. 01/04-01/06 101157 29 January 2007

Officil Courd Traveslaiusy



TOC-0104-0 1 06-B03-EN 14-05-2007 102/157 SL PT

V. THE PRINCIPLE OF LEGALITY AND MISTAKE OF LAW

294, At the confirmation hearing, the Defence argued that the principle of legality
of sentences and crimes required the Chamber to make a threshold determination
whether Thomas Lubanga Dyilo was aware of the existence of the crime of enlisting
and conscripting children under the age of fifteen years and using them to participate
actively in hostilities and whether he could foresee that the conduct in question was

criminal in nature and could therefore entail his criminal responsibility.

295,  The Defence maintains that Article 64 of the Fourth Geneva Convention must
apply since the armed conflict was of an international character™ This article states
that “[t|he penal laws of the peoupied territory shall remain in torce”. According to
the Detence, only legislatiom in force at the start of the occupation remains in force

and any laws passed subsequently do notapply,

296.  The Defence also argues that the Rome Statute entered into force in respect of
Uganda only on 1 September 2002 and that Rwanda has not ratified it. The Defence
submits that Article 65 of the Fourth Geneva Convention provides that if the
occupying Power wishes to introduce néw penal provisions, they shall not come into
force before they have been brought to the knowledge of the inhabitants, The
Defence notes thal neither Uganda nor the DRC brought to the knowledge of the
inhabitants of lturi the fact that the Home Statule had been ratified and that
conscripting and enlisting child soldiers entailed individual criminal responsibility =
The Defence further alleges that the principle of foresecability, which requires the
Court to exercise its jurisdiction only over the most sericus crimes of concern to the
international community as a whole, must influence the contours of the meaning of
conscription and enlistment.™ In this regard, the Detence considers that the crime of

enlisting is included neither in Protocpls Additional | and II to the Geneva

s ICC-0 -0 06-738-Cond, para, 8,
= CC-DLH-016-758-Cond, para. 15.
= HCCAOLAH-01/06-758-Conf, para. 26,
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Conventions, nor in the Optional Protocol fo the Convention on the Rights of e Child,™
and therefore submits that the act of enlistment simpliciter does not correspond o any
underlying conduct which Thomas Lubanga Dyilo could foresesably have

anticipated would entail his individual criminal responsibility.

297, The Prosecution submits that the principle of legality as defined in article 22 of
the Statute is not infringed by the Document Containing the Charges that it
presented, The Prosecution is of the view that article 32{2) of the Statute which
specifies that a mistake of law as to whether a particular type of conduct is a crime
within the jurisdiction of the Court shall not be a ground for excluding criminal
responsibility. Accordingly, the Prosecution considers that it is sufficient to establish
that Thomas Lubanga Dyilo had knowledge of the constituent facts of the crimes
with which he is charged ™ The Prosecution also argues that the Detence submission
that during the period covered by the charges, the rules of law criminalising the
recruitment, enlistment and use of child soldiers in hostilities were neither
foresesable, accessible, nor defined with certainty for Thomas Lubanga Dyilo is

factually incorrect.™!

298.  The Representatives of Victims a/000106 to a/0003/06 consider that the
drafters of the Rome Statute did not intend to establish new crimes, but rather to
structure the possibility of prosecuting those crimes which international custom
already considered o be vielations of humanitarian law. In support of their
allegations, they quote the Report of the Seeretary-General of the United Nations on the
Establistanert of a Special Conrt for Sierra Leote, which states that:

The prahibition on the recruitment of children below. the age of 15, a fundamential

element of the protection of children, was for the first fime established in the 1977

Addittone! Prodocol 1P fo Bee Genema Coacentions, article 4, paragraph 3{c), of which

provides that children shall be provided with the care and aid they reguire, and

that in particular: Children who have not attained the age of fifteen years shall

neither be recrulted in the ammed foroes or groups oor allowed o take part in
haostilities. A decade later, the prohibition an the recruitmont of children bolow 15

= ICC-0 -0 06-738-Cond, para, 26,
0 ICC-0LH-01/06-748-Cond, para. 15.
w1 KOO0 AM-00/e-748-Conf, para. 19,
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intey wemed forces was estabiished 0 article 38, paragraph 3, of the 1989 Coroetiin
an the Rights of e Child; and in 1998, the Stohale of e Intermations! Criminel Courf
criminalised the profibition ond qoalified it 35 @ war crime. But while the
prohibition on child recroitment has by now acquired a customary international
law stabus, Il is far bess clear whether it is customarnly recognized as a war crime
citalling the individual criminal responsibility of the acoased ™

299, In support of their position, the Representatives of Victims a/000L06 o
aflii3/06 refer to the judgement rendered by the Appeals Chamber of the Special
Court for Sierra Leone in the case of The Prosecitor v Sam Hivga Norman, which holds
that it is established that:

Child recruitment was criminalised before it was explicitly set out as a criminal

prohibition in treaty law and certainly by November 1996, the starting point of the
time frame relative i the indictment. ™

3. The Representatives of Victims a/0001/06 to a/(003/06 consider that the issue of
the principle of legality was resolved by the entry into force of the Rome Statute,
article 22 of which clearly imposes criminal responsibility if the conduct in question
constitutes, at the time it takes place, a erime within the jurisdiction of the Court. ™

3. The Chamber considers that the Defence is not relying on the principle of
legality, but on the possibility of excluding criminal responsibility on account of a

mistake of the law in force.

302 Having regard to the principle of legality, the terms enlisting, conscripting and
using children under the age of fifteen years to participate actively in hostilities are
defined with sufficient particularity in articles 8{2)(b){xxvi} and 8{(2)(e)(vii), 22 to 24
and 77 of the Rome Statute and the Elements of Crimes, which entered into force on 1

July 2(K12, as entailing criminal responsibility and punishable as criminal offences,

303,  Accordingly, there is no infringement of the principle of legality if the
Chamber exercises its power to decide whether Thomas Lubanga Dyvilo ought to be

2 Report of the Secretary-Cameral i B Estalitishrent of a Specad Cowrt for Sieern Leose, United Notions
Document 572000913, 4 October 2000,

ws The Preseculor v, Sam Hinga Norse, Case No, SCSL-20H-14-ARFTUE), Decision o predinimnry molion
hased an lack of jurisdiction fehald vecrnibment], 31 Moy 2004

i ICC-OLAM-01/(6-TSR-EN, para. 8.
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committed for trial on the basis of written (lex scripta) pre-existing criminal norms
approved by the States Parties to the Rome Statute (lex pracera), defining prohibited
conduct and setting out the related sentence (lex certa), which cannot be interpreted

by analogy in malam parten (lex stricia ).

3. The Defence argues that, at the Hme, Thomas Lubanga Dyilo was unaware
that voluntarily or forcibly recruiting children under the age of fifteen years and
using them to participate actively in hostilities entailed his criminal responsibility

under the Statute.

305. The Chamber observes, however, that the scope of a mistake of law within the
meaning of article 32(2) is relatively limited. Indeed, this article provides that "[a]
mistake of law as to whether a particular type of conduct is a crime within the

jurisdiction of the Court shall not be a ground for excluding criminal responsibility”

e, Inaddibdon, the Chamber considers that there is suftficient evidence before it to
establish substantial grounds to believe that, at the ime, Thomas Lubanga Dyiloy was
aware that voluntarily or forcibly recruiting children under the age of fifteen years
and using them to participate actively in hostiliies entailed his ecriminal

responsibility under the Statute,

37, In reaching this finding, the Chamber notes, firstly, that the DRC ratified the
Statute af the International Criminal Court on 11 April 2002, Le. a few months before

the period covered by the Prosecution charging document,

8. The Detence does not appear to challenge the fact that “child recruitment” is a
violation of international humanitarian law. Nonetheless, the Chamber recalls that
children under the age of fifteen vears must be considered as protected persons
within the meaning of the Geneva Conventions and the two Protocols Additional of
1877.% In this regard. Article 77(2) of Protocol Additional 1 states that “the Parbes to

= Gee AMBOS, K., “Nulla Poena Sine Lege” In Internations] Criminal Law, In Senfencing amd
Sarectumeing in Supramational Crimina] Lo, B, Haveman and O, Olusanva. (eds); pp. 17-22.
= S, in particalar, articles 14, 24 and 51 of the Fourth Geneva Convention.
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the contlict shall take all feasible measures in order that children who have not
attained the age of fifteen years do not take a direct part in hostilities and, in
particular, they shall refrain from recruiting them into their armed forces”*™ In
construing this article and, in particular, the term “recruiting”, the Chamber relies on
the Commentary on the Additional Protocols, according to which the principle of

non-recruitment alsp prohibits accepting voluntary enlistment. ™

M. In addition, the DRC ratified the Geneva Conventions of 1949 in 1961 and
Protocol 1 in 1982, Uganda ratified the Geneva Conventions in 1964 and Protocols 1
and Ilin 1991,

310. The protecton of children under international humanitarian law is also

recognised under the 1989 Conpention on the Rights of the Child »

311.  Moregver, in a decsion dated 31 May 2004, the Appeals Chamber of the
Special Court for Sierra Leone, after noting that most States prohibit the recruitment
of children under the age of fifteen years and are parties to the Geneva Conventions
and their Protocols Additional,* held that, prior to November 1996, the prohibition
against child recruitment had already crystallized as a customary law norm.

312 In addition, the Chamber has given special consideration to the evidence
ndicating that, even prior to- 1 July 2002 the date the Statute entered into force, the
Hema and Lendu communities of lhuri were familiar with the Statute and the type of
conduct which gives rise to criminal responsibility under the Statute. In this regard,
the Chamber observes that the * Profocole d'accord relabif & ln edselution dy conflit inter-

" See also article 4{3)c) of the Protocol Additienal to the Genron Conrentions of 12 Augusd 1949 reliting toe
Hre Protection of Vicfims of M- federisirtforal Areied Confrcts | Protocal IT),

™= International Committee of the Red Cross, Conntenifary o e Additions Profocols of 8 Juee 1977 fo the
Genera Conpentions of 13 August 1949, Geneva, Sandpe, Swinarski and Zimmermann (eds), 198a, p.
14M, para. 4557,

= Cormenrtionr ont e Righits of the Child (TN, Dioc. AJ40( 1989)).

¥ The Prosecutor v, Sam: Hisga Norssan, Decisfon s prelimimary motiog based on Lack of jurisdiction (child
recraibmeith, 31 May 2004, paras. 17-24.
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ethmigue HemalLendu en Province de Plan™*" expressly calls for governmental
authorities to work with competent international courts with a view to bringing the
alleged planners and instigators of the conflict before the International Criminal

Court ==

33 In her testimony before the Chamber, Kristine Peduto explained that on 30
May 2003 she discussed child protection issues and matters relating to the ratification
of the Rome Statute by the DRC with Thomas Lubanga Dyilo =

314 Accordingly, the Chamber considers the following observations by the
Representatives of Victims a/0001/06 to a/0003/06 to be relevant:
[T} many Congolese are still unasane of the exisience of the International Criminal
Court, the provisions: of the Rome Statute and ite ratification by the DRC, a
substantial part of the population of lun closely fallowed the Statute’s entry into
fowce and it was greeted with relief, perticolarly by the many victims of war erimes.

The Stahute’s entry into force could not have escaped the attention of Thomas
Lubanga, wha claims i be a politiclan and head of state, and who, because of his

involvement inan armed conflict, was directly concermned 4%

315. The Chamber also observes that article 32{2) of the Statute specifies that
mistake of law shall only be a ground for excluding criminal responsibility if (1) it
negates the mental element required by the crime or (i) it falls within the scope of the

"superior orders” or "prescription of law®" defence under article 33 of the Statute.

316, Asa result; absent a plea under article 33 of the Statute, the defence of mistake
of law can succeed under article 32 of the Statute only if Thomas Lubanga Dyilo was
unaware of a normative objective element of the crime as a result of not realising its

social significance (its evervday meaning).*® However, there is nothing in the

W This memoranduny of understanding was signed by the nolables of the Hema North, Hamnus Sevuth,
Lendu Morth and Lendu South communities of el who met in Bunia between 14 and 17 of Febrosry
2001 under the auspices of Jean-Ierre Bemba (President of e Fromt de livdention o Cougo of which
Thomas Lubanga Dhyilo wis the then Deputy National Secretary for Youth and Sport)

i DR C-D01-000-0003, Section 3, item 5

wan JOC-0 T D6-T-37-EN[ 1 5Mov20GEdited ], po 103, lines 9-10

HCCOLAM-00De-THRHEN, para. 11.

an FSER. A, “Mental Element — Mistake of Fact and Mistake of Law” In The Rome Statule of e
Internativenl Cropimn Courfs A Commentiry, Chssese, AJ Gaeta, PJJones, |JEW.D. (eds), Oxford
University Press, 2002, p. 961,
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evidence admitted for the purpose of the confirmation hearing to show that Thomas
Lubanga Dyvilo might have made any such mistake in the context in which the crimes

were committed.
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VI. CRIMINAL RESPONSIBILITY
A. Modes of liability
1. Scope of the analysis
37, Pursuant to regulation 52(c) of the Regulabions of the Court, the Document
Containing the Charges must include “a legal characterisation of the facts to accord
both with the crimes under articles 6 7 or 8 and the precise form of participation

under articles 25 and 28.”

318 Accordingly, in the Document Containing the Charges, the Prosecution
charges Thomas Lubanga Dvilo with eriminal responsibility under article 25(3)(a) of
the Statute, which covers the notions of direct perpetrabion (commission of a crime in
person), co-perpetration (commission of a crime jointly with another person) and
indirect perpetration (commission of a crime through another person, regardless of
whether that other person is criminally responsible) =

319. Furthermore, the Chamber observes that in the part of the Document
Containing the Charges dealing with individual criminal responsibility, the

i ICC-M AN ME-356-Comf-Anxl, po 27, The Chamber also points out that in paragraph 12 §j of the
Submssion of the Document Containing, the Charges pursuant o article 61(3)(a) and of the List of
Evidence pursuant to rule 12003 (ICC-O0LAH-01/16-356), the Prosecution alse refers o the musds of
linbility under arficle 25(3)(d) of this Sttute by stating that:

In the Domument Containing the Charges, the Prosecution submits that Thomas
LUBAMNGA DYILO is criminally responsible o5 o joint perpetrator pursusnt o
Article 25(3a). The Pre-Trial Chamber found, upon review of the Arrest Warrant
Application - which relied on many of the same factual allegations as the
Document Conlaining the Charges - that Indirect co-perpetration was also
potentially a viable theory of criminal responsibility. Based on the facks as detadled
in the Document Containing the Charges, the Office of thee Prosecutor believes that
"commpn purpese” |n terms of Arficle 35{3)(d) could properly be considered as a
third applicable mode of criminal lability. The Proserution requests that the Pre-
Trial Chamber make findings that the legal requirements of these three modes of
liability are either satisfied or not satisfied, based on its review of the materials
submitted at the Confirmatinn Hearing, Such findings would promaote efficience by
ensuring that in the event any of the three legal theories of crimimal Dobility were
later depmed infirm, through events not foreseen at this time, the Parties would nest
be abligated to retum to e Pre-Trial Chamber o séek the confirmation of e
charges based on the same evidentary showing.”
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Prosecution charges Thomas Lubanga Dyilp only with individual criminal
responsibility as a co-perpetrator within the meaning ot article 25(3){a) of the Statute.
Likewise, in its closing brief, the Prosecution asserts that “[flrom the beginning and
continuing throughout the proceedings, the Prosecution has pleaded one torm of
individual criminal responsibility, namely co-perpetration pursuant to article 25(3){a)
of the Statute”* because it "best represents the criminal responsibility for crimes
with which Thomas Lubanga Dyilo is charged.”®

320, The Chamber recalls that in the dedision concerning the issuance of a warrant
of arrest, it distinguished between (i) the commission stricfy senso of a crime by a
person as an individual, jointly with another or through another person within the
meaning of article 25(3)(a) of the Statute, and (i) the responsibility of superiors under
article 28 of the Statute and “any other torms of accessory, as opposed to principal,

liabality provided for in article 25(3) (b) to {d) of the Statute” "

321. Henece, if the Chamber finds that there is sufficient evidence W establish
substantial grounds to believe that Thomas Lubanga Dyilo is criminally responsible
as a co-perpetrator for the crimes listed in the Document Containing the Charges, for
the purpose of the confirmation of the charges, the question as to whether it may also
consider the other forms of accessory liability provided for in articles 25(3)(b) to (d)
of the Statute or the alleged superior responsibility of Thomas Lubanga Dyilo under
article 28 of the Statute becomes moot, even though these modes of Hability have not
been expressly pleaded in the Document Containing the Charges 10

T HCCH1 001 6-738-Cont, para. 26.

&= KO- D6-734-Cond, para. 27,

" HCCA -0 06-8-US-Corr, para 75,

un Paragraph 23 of the "Written submissions of the Legal Representative of Victim af10506" (HCC-
(1 {TEE-0106-745-tEM; states: “Indsed, nothing would prevent the Pre-Frial Chamber, when making a
determination as W whether there is sufficient evidenoe to establish substantial grounds o beliove that
Theamas Lubanga Dyile committed each of the crimes ascribed W him, from specifying the forms of
tesponsibility, This aption anses from the Chamber's inherent power to weigh the evidence tendered
and make findings at its discretion, taking inte account the threshold of proof™. The same position is
held in “Ohservations made at thi confirmation hearing on behalf of Victims a /000116, 2000206 and
a/00306", TOCH-01/06-T50-1EN, 4 December X6, paras. 40-54. Nevertheless, the Defence paints
out at paragraphs 31 and 32 of its brief on matters of low that (i) the ICTY and ICTRE appeal
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2. The concept of co-perpetration as embodied in He Statute

322, The concept of co-perpetration embodied in article 25(3)(a) of the Statute
requires analysis, The Prosecution is of the opinion that article 25(3)(a) of the Statute
adopts a concept of co-perpetration based on the notion of control of the crime in the
sense that a person can become a co-perpetrator of a crime only if he or she has “joint
control” over the crime as a result of the “essential comtribution” ascribed to him or

hHIJII

323, The Prosecution acknowledges that the concept of co-perpetration pursuant to
article 25(3)(a) of the Statute differs from that of co-perpetration based on the
existence of a joint criminal enterprise or common purpose as reflected, in particular,
in the jurisprudence of the [CTY A2 In this regard, the Prosecution submits that it is
important o take into conslderation the fundamental differences between the ad foe
tribunals and the Court, because the latter operates under a Statute which not only
sets out modes of criminal liability in great detail, but also deliberately avoids the
broader definitions found in, for example, article 7{1) of the ICTY Statute 1™

324. The Defence does not suggest any interpretation of the concept of oo
perpetration, but it challenges the Prosecution's approach saving that it "goes bevond

the clear terms of co-perpetration and indirect perpetration set out in the Statute, and

judgements in the Simil and Gecmrbitsl cases “have recently reversed convictons on the grounds that
thie mode of Tiability in question was pleaded in ambiguous or insufficont terms in the indictment and
have emphasized that the need to plead with suffident partioularity s heightened with respect o
nowel formes of fiability”; and that (i) “in Tight of this fact that the Defence mised the ssue of lack of
nintice prior to the confirmation hearing, the burden falls sguarely on the Prosecution to prove that
failure o plead the modes of liability with sufficient carity and particularity his mot materally
impaired the preparathon of the Defence

W Prosecution's Document addressing matters that were discussed at the confirmoation hearing”,
ICC-00H-0] D6-7 48-Conf, paras. 38-41.

= “Prosecution’s Dorument addressing matters that were discussed at the confirmation hearing”,
HCC-00 /D4-0106-748-Cond, paras. 3] and 32

1 Prosecution’s Document addressing matters that were discussed at the confirmation hearing ™,
BT -0 L 06-748-Cond, paras. 3033,
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is not supported by either customary international law, ar general principles of law
derived from legal systems of the world.

325, The Legal Representatives of Victims af0001/06, a/0002/06, af0NG/06"= and
af01N5/064 argue that the concept of co-perpetration set out in article 25(3)(a) of the
Statute pertains to the concept of joint criminal enterprise or commaon purpose
doctrine, the essential component of which is the sharing of a common eriminal plan

or purpose as opposed to retaining control over the crime,

326. The Chamber is of the view that the concept of co-perpetration is originally
rooted inthe idea that when the sum of the co-ordinated individual contributions of
a plurality of persons results in the realisation of all the objective elements of a crime,
any person making a contribution ¢an be held vicariously responsible for the
contributions of all the others and, as a result, can be considered as a principal to the

whole erime Y7

327. In this regard, the detinitional criterion of the concept of co-perpetration is
linked to the distinguishing criterion between principals and accessories to a crime

where a criminal offence is committed by a plurality of persons.

328, The objecve approach to such a distinction focuses on the realisation of one
or more of the objective elements of the crime. Prom this perspective, only those who
physically carry out one or more of the objective elements of the offence can be

considered principals to the crime.

@ "Thefence Brief on matters the Defence raised during the confirmation hearing — Logal
Observations”, 10C00TH-0106-758-Cond, para. 33. The Defence. alleges that the concept of jsint
aontrol over the crime was developed primarily by German theorists, in particular Claus Rowin, and
that such theories "wre very much predicated on notions of hisrarchy and sbedience, and were
formulated 1o address the type of svstematic criminality which existed in Germany during World War
I {zs exemplified in the Eichrmumn case) and during the communist regime in the GDR®. 10OC-01 4=
M /06-738-Ciond, para. 34,

o Observations made during thi confirmation hearing on behalf of Victims a/00600 0%, 200206 and
affsDa", TCC-01/M4-016-750-tEN, para, 39,

5 "Wiritten submissions of the Legal Representative of Victim afnosase", IOC-0104-00/06-745-1EN,
para. 16,

STAMBOS K., “Articke 25 Individual Criminal Besponisibility™, in Commestary o the Rone Statute of He
Intermatioas] Criminel Coirf, Baden-Baden, Momaos, 1999, p. 47, margin Mo, 8
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329.  The subjective approach - which is the approach adopted by the jurisprudence
of the ICTY through the concept of joint criminal enterprise or the common purpose
doctring -~ moves the tocus from the level of contribution to the commission of the
otfence as the distinguishing criterion between principals and accessories, and places
it instead on the state of mind in which the contribution to the crime was made. As a
result, pnly those who make their contribution with the shared intent to commit the
offenice can be considered principals to the crime, regardless of the level of their

contribution to its commission.

330, The concept of control over the crime constitutes a third approach for
distinguishing between principals and accessories which, contrary to the Defence
claim, is applied in numerous legal systems,”* The notion underpinning this third
approach is that principals ko a crime are not limited to those who physically carry
out the pbjective elements of the offence, but also include those who, in spite of being
removed from the scene of the crime, contral or mastermind its commission because

they decide whether and how the offence will be committed.

331 This approach involves an objective element, consisting of the appropriate
factual circumstances for exercising control over the crime, and a subjective element,

consisting of the awareness of such circumstances.

332 According to this approach, only those who have control over the commission

of the offence — ond are aware of having such control — may be principals because:

L they physically carry put the objective elements of the offence (commission

of the crime in person, or direct perpetration);

5 The Prosecuitor o, Gaownbitsl, Case Mo, ICTR-2001-64-A, Sepamte Opinion of Judge Schomburg, 7
July 2006, para. 16, footnote 3. See also FLETCHER G.F., Reffinkang Criminal Law, Mew Yok, Ondord
University Press, 2000, p. 639; WERLE G Principles of Diternationn Crineinal Lagy, The Hague, TM.C.
Asser Press, 205, margin No. 354.
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ii.  they control the will of those who carry out the objective elements of the
otfence {commission of the crime through another person, or indirect

perpetration); or

iit, they have, along with others, control over the offence by reason of the
essential tasks assigned o them (commission of the crime jointly with

athers, or co-perpetration).

333, Article 25{3)(a) of the Statute does not take into account the objective criterion
tor distinguishing between principals and accessories because the notion of
committing an offence through another person — particularly when the latter is not
criminally responsible — cannot be reconciled with the idea of limiting the class of
principals to those who physically carry out one or more of the objective elements of

the offence.

334, Article 25(3)(a) of the Statute, read in conjunction with article 25{3)(d), alsop
does not take intp account the subjective criteria for distinguishing between
principals and accessories. In this regard, the Chamber notes that, by moving away
from the concept of co-perpetration embodied in article 25(3)(a), article 25(3)(d)
defines the concept of (1) contribution to the commission or attempted commission of
a crime by a group of persons acting with-a comman purpose, (i) with the aim of
furthering the criminal activity of the group or in the knowledge of the criminal

purpose.

335.  The Chamber considers that this latter concept — which s closely akin to the
concept of joint criminal enterprise or the common purpose doctrine adopted by the
jurisprudence of the ICTY - would have been the basis of the concept of co-
perpetration within the meaning of article 25(3)(a), had the drafters of the Statute
opted for a subjective approach for distinguishing between principals and

ACCCSSOTIeS,
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336,  Moreover, the Chamber observes that the wording of article 25(3)(d) of the
Statute begins with the words “[ijn any other way contributes to the commission or

attempted commission of such a crime.”

337, Hence, in the view of the Chamber, article 25{3}{d) of the Statute provides for a
residual form of accessory llability which makes it possible to criminalise those
contributions to a crime which cannot be characterised as ordering, soliciting,
inducing, aiding, abetting or assisting within the meaning of article 25{(3)(b) or article
25{3)(¢} of the Statute, by reason of the state of mind in which the contributions were

e

338. Not having accepted the objective and subjective approaches for
distinguishing between principals and accessories to a crime, the Chamber considers,
as dpes the Prosecution and, unlike the jursprudence of the ad hoc tribunals, that the
Statute embraces the third approach, which is based on the concept of control over

the crimi,

339.  In this regard, the Chamber notes that the most typical manifestation of the
concept of control over the crime, which is the commission of a crime through
another person, is expressly provided for in article 25{3){a] of the Statute. In addition,
the use of the phrase “regardless of whether that other person is criminally
responsibie” in article 25(3)(a) of the Statute militates in tavour of the conclusion that
this provision extends to the commission of a crime not only through an innocent
agent {that is, through another persom who is not criminally responsible), but also

through another person wha is fully criminally responsible "

340, The Chamber considers that the concept of co-perpetration embodied in article
25{3){a) of the Statute by the reference to the commission of a crime “jointly with |...]
another person” must cohere with the choice of the concept of contral over the crime

as a criterion for distinguishing between principals and accessories,

4* ESER AL "Individoal Criminal Responsibility”, in The Fasne Statite of Hie Intergationn) Crineinal
Conrt: A Commentary, Oncford, Oxdford University Press, 2002, Vol L p. 7935,
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341. Hence, as stated in its Decision to lssue 0 Warrant of Arrest,™ the Chamber
considers that the concept of co-perpetration embodied in article 25(3)(a) of the
Statute coincides with that of joint control over the crime by reason of the essential

nmature of the various contributions to the commission of the crime 2

3. Elements of co-perpetration bazed on foind control over the crime

342 The concept of co-perpetration based on joint control over the crime is rooted
in the principle of the division of essential tasks for the purpese of committing a
crime between two or more persons acting in a concerted manner. Hence, although
none of the participants has overall control over the offence because they all depend
on one another for its commission, they all share control because each of them could

Frustrate the commission of the crime by not carrying out his or her task. @

a. Objective Elements

il Existence of ai agreemient or cowron plan betwern tooo or
IHOFE JIersens

343, In the view of the Chamber, the first obfective requirement of co-perpetration
based on joint control over the crime is the existence of an agreement or comman
plan between two or more persons.*™ Accordingly, participation in the commission
of a crime without co-ordination with one's co-perpetrators falls outside the scope of

co-perpetration within the meéaning of article 25(3)(a} of the Statute,

344, The common plan must include an element of criminality, although it does not
need to be specifically directed at the commission of a crime. It suffices:

= I thye Chamber's view, there are reasonable grounds to belisve that, given thie alleged hierarchical
relatinnship between Mr Thomas Lubanga Dyilo and thee other members of the UMC and the FILC, the
concept of indirect perpetration which, along with that of co-perpetration based on joint control of the
crime referred to in the Prosecution's Application, §s provided for in artiele 2%3)(a) of the Statute,
could be afso applicable to Mr Thomes Lubanga Dvilo's alleged roke in the commission of the crimes
sl gt in the Prosecution’s Application." JOC-01LH-01%6-1-US-Exp-Cond, para. 114,

N AMBOS K., “Arficle 25 Individual Criminal Responsibility®, in Comimentiry on He Rowrie Statule of
e International Crintingl Courf, Baden-Badien, Nomos, 1999, p. 479, margin No. 8,

= The Prosecutor oo Milorir Stakic, Case Mo, IT-97-24-T, Trial Judgement, 31 July 2003, para. 440,

= I Staic, the first objective requirement for co-perpetration is divided into two sub-criteria; [ja
commn goal and ) an-agreement or silent consent, The Prosecutor o Mdoneie Shakid, Case No. IT-897-
31-T, Tral Judgement, 24 July 2003, paras. 470477
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i that the co-perpetrators have agreed (a) to start the implementation of the
commaon plan to achieve a non-criminal goal, and (b) to only commit the

crime if certain conditions are met; or

ii. that the co-perpetrators {a) are aware of the risk that implementing the
common plan (which is specifically directed at the achievement of a non-
criminal goal) will result in the commission of the crime, and (b) accept

such an outcome,

345 Furthermore, the Chamber considers that the agreement need not be explicit
and that its existence can be inferred from the subsequent concerted action of the co-
perpetrators,

i) Co-ordinated essential contribution by eacl co-perpefritor

restlting in the realisalion of the objective elements of the
crime

346, The Chamber considers that the second objective requirement of co-
perpetration based on joint control over the crime is the co-ordinated essential
contribution made by each co-perpetrator resulting in the realisation of the objective

elements of the crime ™

347,  Inm the view of the Chamber, when the objective elements of an offence are
carried out by a plurality of persons acting within the framework of a common plan,
only those o whom essential tasks have been assigned — and wha, consequently,
have the power to frustrate the commission of the crime by not performing their

tasks — can be said to have joint control over the crime.

348. The Chamber gbserves that, although some authors have linked the essential
character of a task — and hence the ability to exercise joint control over the crime — to

&4 In Stakic, the second objective requirement for co-perpetration is divided into bwo sub-criteris: i) co-
ordinated oco-operation and i) joiot controd over criminal conduct, The Prosecubor o0 Mo Stakic,
Case No, TT-97-24-T, Trial Jadgement, 31 July 2003, paras_ 478491,
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its performance at the execution stage of the crime,™ the Statute does not contain any

such restriction.
b. Subjective Elements

i} The suspect must fulfil the subjective elemints of the crime
it gresHon

349 The Chamber considers that co-perpetration based on joint control over the
crime requires above all that the suspect fultil the subjective elements of the crime
with which he or she s charged, including any requisite dolus specialis or ulterior

intent for the type of crime involved. =

A5t Article 30 of the Statuke sets out the general subjective element for all crimes
within the jurisdiction of the Court by specifying that "[u]nless otherwise provided, a
person shall be criminally responsible and Hable for punishment for a crime within
the jurisdiction of the Court only if the material elements are committed with intent

and knowledge” = that is:

i if the person is “jaware] that a circumstance exists or a consequence will

oceur in the ordinary course of events" ™ and

= Roxin, C., Taterschafi wwd Tathervachifl, Berline Mew York, Walter de Gruyier, Seventh Edition, 2000,
pp- 2 and 299, Aconrding to Roadn, those who contribote mnly to the commission of a crime at the
preparatory stage cannot be described as op-perpetrators even if they carry out tasks with a view 1o
implementing the commnn plan. This point of view s shared by MIE PUIG, 5, Derecl Penal, Parde
General, Editorial Reppertor, Sixth Editlon, 2000, p. 385, HERZEBERG, R.D., Titerscho®t und Tethiahire,
Heidelberg, Springer Berlin, 1977, pp, 65 ff; and KOHLER, M., Sirafrechi Allgemeiner Teil, Nomos, 1997,
P 318, However, many other suthors do not share this point of view. Sew inter alis: MURNOZ CONDE
F., “Dowinin e da volusted en vietwd de aperatos organizades o ofgaiizacivees . destinculidas el
Derecho™, in Repista Penal, No. 6, 2000, p- 113; PEREZ CEPEDA A, "Crinvinalidid en lr emprese: problesus
de autorie y participaciin', in Repsts Penal, Noo 9, 302, p. 106 ff; [ESCHECKWEIGENID, Erru'fﬂ'ﬂlr
Ablgenreiner Terl, Springer, Fifth Edition, 1996, p. 680; KOHL B Sreafrecht Allgeneciner Teil, Springer,
Second Edition, 1997, p. 111; KINDHAUSER U, Strafgeseizbuch, Lefrr-usid Proxiskoncmentiar, 2002, par.
25, Mo, 38

5 The Prosedutor o Milomir Stakic, Case No, IT-97-24-T, Trial Judgement, 31 July 2003, para, 495,

= Articke 3001) of thie Statute.

@ Article 3H3) of the Statute.

No. 01/04-01/06 1181157 29 January 2007

Ol Courd Trmeslatusye



ICC-D104-0 ] A06-BO3-EN 14-05-2007 119157 SL PT

ii. if the person means to engage in the relevant conduct and means to cause
the relevant consequence or is aware that it will eccur in the ordinary

course of events,

351, The cumulative reference to "intent” and "knowledge” requires the existence
of a volifonal element on the part of the suspect. This voliional element
encompasses, first and foremost, those situations in which the suspect (i) knows that
his or her actions or omissions will bring about the objective elements of the crime,
and (i) undertakes such actions or omissions with the concrete intent to bring about

the objective elements of the crime (also known as dolis divectus of the first degree).™

352 The above-mentioned volidonal element also encompasses other forms of the
concept of dofus4" which have already been resorted to by the jurisprudence of the od

Jiove tribunals Y that is:

i situations in which the suspect, without having the concrete intent to bring
about the pbjective elements of the crime, is aware that such elements will
be the necessary outcome of his or her actions or omissions (also known as

dotus direchys of the second degree);*™ and

i situations in which the suspect (a) is aware of the risk that the objective

clements of the crime may result from his or her actions or omissions, and

a2 Artiche A2 of the Statute.

= ESER, A, “Mental Elements—Mistakes of Fact and Law™, in The Rome Statule of the [nternations
Crivminal Court: A Commientiory, Oxford, Oxford University Press, 2002, Vol. L pp. 899 and S0,

W PIRAGOFF, DK, ~Article 30: Mental Ekement”, in Compmentany on e R Statute of the Datermationnl
Criminal Coderf, Baden Baden, Nomos, 1999, p. 534, RODRIGUEZ-VILLASANTE y FIETRO | L "Lis
Principios Gendrales el Derecho Penal én ¢l Estatulo dé Roma*, in Rerisin Espafiola de Dereche Militar, 200,
Vol 75 p. 417.

= The Prosecutor v, Disko Tiadid, Case Noo [T-94-1-A, Appeal judgement, 15 July 1963, paras. 219 and
220k The Prosecufuer o, Milorer Staki, Case No, TT-97-24-T, Trial Judgement, 31 July 2003, para 587

= ESER, AL “Mental Elements-Mistakes of Fact and Law”, in The Riwhe Statufe of the International
Crimimal Canrt: A Commmenitary, Oxford, Oxford University Press, 2000, Vol. |, pp. 4% and 59,
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(b} accepts such an outcome by reconciling himself or herself with it or

consenting to it (also known as dolus eventunfis).

353, The Chamber considers that in the latter type of situation, two kinds of
scenarios are distinguishable, Firstly, if the risk of bringing about the objective
elements of the crime is substantial (that is, there is a likelihood that it “will ocour in
the ordinary course of events"),* the fact that the suspect accepts the idea of
bringing about the objective elements of the erime can be inferred from:

i the awareness by the suspect of the substantial likelihood that his or her
acHons or omissions would result in the realisation of the objective

elements of the crime: and

il the decision by the suspect to carry out his or her actions or omissions

despite such awareness,

354 Secondly, if the risk of bringing about the objective elements of the erime is
low, the suspect must have clearly or expressly accepted the idea that such objective

elements may result from his or her actions or omissions, 2

355, Where the state of mind of the suspect falls short of accepting that the
objective elements of the crime may result from his or her actions or omissions, such
a state of mind cannot qualify as a truly intentional realisation of the objective
elements*” and hence would not meet the “intent and knowledge” requirement

embodied in article 30 of the Statute **

# According to Stebid, “[fhe technical definition of dolis eoentyalis s the folloewing: if the actor
engages in lifeendangering behaviour, his killing becomes intentional If he “reconciles himseli™ or
“miakes peace” with the likelhood of death” The Prosecutor v Milomir Stakie, Case MNo. IT-97-24-T,
Trial Judgement, 31 July 2003, para. 587,

= FIRAGOFF, DK, “ Article 30k Mental Ekment”, in Comentiery o e Rivee Stﬂ!urqu'ﬂn:' Intermationml
Criminal Court, Baden Baden, Momos, 1999, p. 534,

= According to Stokic, "[iff the killing s committed with ‘manifest indiffervnce to the value of human
lifie*, even conduct of minimal risk can qualify as intentional homicide” The Presccwbor o Milonmr
Stirki¢, Cose Mo [T-97-24-T, Trial Judgement, 31 July 303, para, 587

¥ For instance. where the suspect is aware of the likelihood that the objective elements of the crime
wild ooour as a resalt of his actions or omissions, and in spite of that, takes the nsk in the belief that
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356.  As provided for in article 30{1) of the Statute, the general subjective element
("intent and knowledge”) therein contemplated applies to any crime within the
jurisdiction of the Court “|ujnless otherwise provided”, that is, as long as the
definition of the relevant crime does not expressly contain a different subjective

element.

357, In this regard, the Chamber observes that the definitions of the war crimes of
conscripting and enlisting children under the age of fifteen years and using them to
partcipate actively in hostilities set forth in article 8 of the Statute do not contain any
subjective element. However, the Chamber notes that the third element listed in the
Elements of Crimes for these specific crimes requires that, in relation to the age of the
victims, “[t]he perpetrator knew or should have known that such person or persons

were under the age of 15 years,”

358.  The "should have known" requirement set forth in the Elements of Crimes —
which is to be distinguished from the "must have known” or constructive knowledge

requirement — falls within the concept of negligence because it is met when the

his or het expertise will suffice in preventing the reatsation of the objective elements of the crime. This
wold be fhe cse of o taxd driver taking the nsk of driving at a very high speed on a local oad,
trusting that nothing would happen on account of his or her driving expertise,

% The concept of reckhsssness requires only that the perpetrator be awane of the oxistence of a risk that
thie objective elements of the crime may result from his or her actions or emissions, but does not
require that he or she reooncile himsell or herself with the mnesult. In so far as recklessness dovs ot
reguire the suspect to reconcile himself or horsell with the causation of the objective elemonts of the
crime s & result of his or her actions or omissions it is not part of the concept of infention. According
to Fletcher, “Reckleasness is a form of culps — equivalent fo what German scholars call “conscious
negligence’. The problem of distinguishing “intention’ and ‘recklessness” arises because in bath cases
the actor s aware that his condoct might -generate & specific nsull,” FLETCHER, GP. Rethuking
Crimamal L, New York, Oxford University Press, 200, p. 443, Hence, recllessirss does nol miset the
"intent and knowledge® requirement embodied in article 3 of the Statute. The same conclusion is
reached by ESER, Ao "Mental Elements—Mistakes of Fact and Law”, in The Romte Statule of Hwe
Intermatiomal Crinvim! Coaet: A Commentary, Osford, Owford University Press, 2002, Vol. [, pp. 898899,
and TIRACGOFF, DK, "Article 3 Mental Elemenl”, in Commenilary on the Romee Skatule of e
Internativeal Criming Court, Baden Baden, Nomps, 1999, p. 535, Neglipence likewise does oot meet the
“intent and knowledge” requirement embodied in article 30 of the Statute.
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i did not know that the victims were under the age of fifteen yvears at the
time they were enlisted, conscripted or used to participate actively in

hostilities: and

ii. lacked such knowledge becanse he or she did not act with due diligence in
the relevant circumstances (one can only say that the suspect “should have
known" if his or her lack of knowledge results from his or her failure to
comply with his or her duty to act with due diligence ), ™

339, As a result, the "should have known” requirement as provided for in the
Elements of Crimes in relation to articles 8(2){b){xxvi) and 8(2)(e)(vii) is an exception
iy the "intent and knowledge” requirement embodied in article 30 of the Statute.
Accordingly, as provided for in article 30{1) of the Statute, it will apply in
determining the age of the victims, whereas the general "intent and knowledge”
requirement will apply to the other objective elements of the war crimes set forth in
articles 8(2){b)(xxvi) and 8{2)(e)(vii) of the Statute, including the existence of an
armed conflict and the nexus between the acts charged and the armed conflict.

3ol With respect to the existence of the armed conflict, the Chamber notes that the
Elements of Crimes require only that “[t]he perpetrator was aware of factual
circumstances that established the existence of an armed conflict”, without going as
tar as to require that he or she conclude, on the basis of a legal assessment of the said

circumstances, that there was an armed conflict.

= I this regard. the Chamber takes into aceount the jurispruodence of the BCTY and ICTR, in which
the conclusinn was reached that the expression “hoad reason to know® is a sticer requirement than the
“should have knowwn” requirement because 8 does not criminalise the military superiors’ lack of due
diligence o comply with their duty to be informed of their subordinates’ activities. According to the
Appeals Chambser of the af foc tribunats, the "haed reason o know™ requirement embodied in articke
Ti3) of the ICTY Statute and article 6{3) of the TR Statute can b met gnly if military superioes haye,
at the very minimum, specific information available o them alerting them o the need to start an
investigation, The Prosecutor v, Zejl Delalic of ol, Case No. [T-96-21-A, Appeal Judgement. 20 Febroary
2001, para. 241; T Prosecutor o, lpmace Bagifisheina, Case No. ICTR-95-1A, Appeal Judgement, 3 July
002, para, 42; The Prosecofor v Milormd Kesajelae, Case Noo [T-97-25-A, Appeal Judgement, 17
September 2003, para. 151; The Prosacutw 0. Tihosrir Bladkiy, Case Moo IT-05-14-A, Appeal Judgement,
29 July 2004, para. 62,

No. 01/04-01/06 1221157 29 January 2007

Officil Courd Traveslaiusy



TCC-D104-0 1 A06-BO3-EN 14-05-2007 123/157 SL PT

i) The suspect and the other co-perpetrators must all be
mudually sware and mutwatly accept that implementing
their common plan may resuli i the realisation of the
ebjective elements of the cring

361, The theory of co-perpetration based on joint control over the crime requires
two additional subjective elements. The suspect and the other co-perpetrators (a)
must all be mutually aware of the risk that implementing their commaon plan may
result in the realisation of the objective elements of the crime, and (b} must all

mutually accept such a result by reconciling themselves with it or consenting to it

362  The Chamber considers that it is precisely the co-perpetrators’ mutual
awareness and acceptance of this result which justifies (a) that the contributions
macde by the others may be attributed to each of them, including the suspect, and (b)
that they be held eriminally responsible as principals to the whole crime.

363.  As we have seen above, two scenarios must be distinguished. Firstly, if there is
a substantial risk of bringing about the objective elements of the crime (that is, if it is
likely that “it will pccur in the ordinary course of events”), the mutual acceptance by
the suspect and the other co-perpetrators of the idea of bringing about the objective

elements of the crime can be inferred from:

L the awareéness by the suspect and the other co-perpetrators of the
substantial likelihood that implementing the common plan would result in

the realisation of the objecHve eléments of the crime; and

ii. the decision by the suspect and the other co-perpetrators to implement the

commaon plan despite such awareness:

364, Secondly, if the risk of bringing about the objective elements of the crime is
low, the suspect and the other co-perpetrators must have clearly or expressly
accepted the idea that implementing the common plan would result in the realisation

of the objective elements of the crime.

0 The Prosecutor o Milorsir Stakad, Case No, IT-97-24-T, Trial Judgement, 31 July 2003, para. 496,
Mo, 01/04-01/06 1131157 2% January 2007

Officil Courd Traveslaiusy



ICC-D104-0 ] /06-BO3-EN 14-05-2007 124/157 SL PT

365. Consequently, although, in principle. the war crime of enlisting or
conscripting children under the age ot fifteen years or using them to participate
actively in hostilities requires only a showing that the suspect “should have known™
that the victims were under the age of ffteen years, the Chamber considers that this
subjective element is not applicable in the instant case. Indeed, the theory of co-
perpetration based on joint control over the crime requires that all the co-
perpetrators, including the suspect. be mutually aware of, and mutually accept, the
likelihood that implementing the common plan would result in the realisation of the

objective elements of the crime. '

i) The suspect must be auwire of the factual crewmstinees
etubling fim or ler o jolntly conbrol the crime

366, The Chamber considers that the third and last subjective element of eo-
perpetration based on joint control of the crime Is the awareness by the suspect of the

Factual circumstances enabling him or her to jointly control the crime*2

307. Inthe view of the Chamber, this requires the suspect to be aware (i) that his or
her role is essential to the implementation of the common plan, and hence in the
commission of the crime, and (ii) that he or she can - by reason of the essential nature
of his or her task - frustrate the implementation of the common plan, and hence the

commission of the crime, by refusing to perform the task assigned to him or her.

W Had the Prosecutin alleged, for instance, that Thomas Lubanga Dyilo committed the above-
mentioned crimes himself - s opposed to jointly with others — the "should have known™ requirenent
wild have been applicable in relation to determining the age of the victims,

#2 In the Stekit Trial Judgement, the Trial Chamber refermed to this ehement: “Tir. Stakic's awanemess of
the importance of bis own eole”, The Presecuitor o, Milondr Sfabic, Case Mo, IT-97-24-T, Trial Judgement,
31 July 2003, pare. 497
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B. [Is there sufficient evidence to establish substantial grounds to believe
that Thomas Lubanga Dyilo is criminally responsible as a co-perpetrator
within the meaning of article 25(3){a) of the Statute for the crimes with
which he is charged?

1. Obfective Elements

a. Esistence of an agreement or common plan between two or
MOIE Persons

368, Firstly, the Chamber finds that there is sufficient evidence to establish
substantial grounds to believe that, from early September 2002 to the end of 2003,
Thomas Lubanga Dyilo:

. served as de fure President of the Union des Patriotes Congolais pour la
Reconciliotion ef la Paix (UPC/RP)A2

. appointed*, dismissed*® and expelled® UPC/RP National Secretaries; and

= Acoording to [REDACTED], In early September 2002, “[bjefore the members of the swcutive wire
appolnted. & consensus was reached that Thomas LUBANCA be appointed president of the
movement. Althaugh this move was not whaolly consistent with our movement’s constitution — in that
an slection gught really to have been Tl — sveryone agreed that he be appointed.” ([REDACTED],
para. 128). Thomas Lubanga Dvile signed o number of deciees and declarations as UPC/RP President
and specifically i) Decree No, NZLUTPC/RP/CABTRES 202, signed in Bunis on 3 September 2002; see
the transeript of the interview with [REDACTED], DREC-DNOI-00N2-00K5, para. 135; (i) Docres Mo,
MAUPCRPACABRPRES 2002 of 30 Ovtober 2N sigred in Banka on 30 October 2002 (DRC-DH1-0001-
0023 and DREC-DN1-000E-0024); (i) Decres Mo, (8biz/UPC/RP/CABTRESS2N3, signed in Kinshasa on
# December X003 (DRC-OTP-M3Z-0237); (iv) Official Declaration Mo, UPC-RPA22002 signed in Bunia
on 14 September X2 (DRC-DOL-RO-0019 10 DRC-DO1-0001-0021); and (v) Official Declaration Mo,
UPC-RIM03/202, signed by Thomas Lubanga Dvilo in Bunia an 14 September 2002 (DRC-DO1-0001-
022}

w4 Spe the transcript of the interviow with [REDACTED]. paras. 126-130. [REDATTED] describes the
appoltitment of these members as follows: "Onee the movement's name had been definitively
adopted, |[REDACTED] to work on the composition of our movements first execotive. [ The
megotiations had already begun [REDACTED]. Some people had already pul themselves forward as
candidates: the president himself oversaw this. [REDACTED] At the time, Thomas LUBANGA was
not sure [REDACTED], I believe that the UPC execative was promulgated by President LLTBANGA's
second official decree. Decress ane documents prepared by the office of the president that the
president himself signs.* ([REDACTED], paras. 127, 120 and 130).

#: See the ranscript of the interview [RERDACTED], paras. 135 and 136, [REDACTED] explains why
the reshuffle was carmied out and, in [REDACTED] opinion, enly Thomas Lubanga Dvilo knows why
such seninr members of the executive, [[Re Adole Lotsove for example, the former Governor of T,
wiere replaced ([REDACTED], paras; 135 and 136}, See also Decrre Mo, (8bb/UPC/RPACABRTRES/ N3
(DRC-OTE0132-0237) signed by Thomas Lubanga Dvilo in Kinshasa, on 8 December 2003, which
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iii. had de facho ultimate control over the adoption and implementation of
LPC/RE policies, and only received technical advice from the movement's

Mational Secretaries. s

369, As for the months of July and August 2002, although [REDACTED] claims to
have heard that Thomas Lubanga Dyilo was in direct contact with the UPC political
and military leadership in Bunia in early August 2002, when UPDF and UPC forces
attacked APC troops in Bunia ** |REDACTED |- states that:

a. [REDACTED| Thomas Lubanga Dyilo [REDACTED] communicate with

the outside or to receive visits;™

b. it was after [REDACTED] leamt that the UPC had taken control of Bunia
that |[REDACTED| issued the Déclaration Politigue du Front pour la

Riconciliotion of o Paix ™=

370, Therefore, on the evidence admitted for the purpose of the confirmation
hearing, there is insufficient evidence to establish substantial grounds to believe that

before his release at the end of August 2002 and his appointment as President of

suspended Daniel Litscha, Victor Ngona Kabarole and Floribert Kisembo, among others, from their
duties

4 bep, for example, Decree No, 016/UPCRPCABTRESSIN2 (DRC-OTP-N8-N57), signod by
Thomas Lubanga Dyile in Bunia, on 2 December 202 in which Chief Kahwa who, ab the time, was
Deputy Matiomal Secretary for Defence. was expelled from the UPC/RR.

# According to [REDACTED], some UPCRP politicans, in particulsr Dandel Litsha, were
disappainted because Thomas Lubangs Dyilo did aot follow the strategies agreed opon in their
mectings ([REDACTED], lines 209-306). [REDACTED| states that according to [REDACTED]. Lubanga
tiek st of the decksions without consulting, with the members of the UPC/RT executive and ran the
UPC/RP like & dictator and was against any dialogue within the movement (DREC-OTP-O105-0111,
paras. 144 and 145). Kristine Peduto testified that not only did the UPC recognise Lubanga a5 its
leader, but the UPC was also widely perceived as being under his control (FCC-(V-(4-01-06-T-38-
EN[2Now X06E orrected ], page 49, limes 39},

W Statemwnl of [REDACTED], DRC-OTP-OL05-0M07, para, 126 and DRC-OTP-0105-0148, para. 342;
MONUC, Specind Repor! on the Evenfs i Tturi, Jiouuary 2002 -December 2003, DRC-OTP-1 290060,

#* Statement of [REDACTED], para. %,

b Statement of [REDACTED], para. 14,

i Statement of [REDACTED]L [REDACTED] para. 120 by [REDACTED], para; 125: Statement of
[REDACTED], DRC-OTP-OMIENLN, paras. 139-141
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the UPC/RP in early September 2002,** Thomas Lubanga Dyilo had ultimate de facto
control over the adoption and implementation of UPC/RP policies.

371.  Regarding the period from 13 August 2003 to the end of 2003, although the
DRC authorities claim to have detained Thomas Lubanga Dvilo on 13 August 2003
and kept him under house arrest in Kinshasa until the end of 2003, it should be
nobed that:

a. Thomas Lubanga Dyilo is the first signatory of the “Projet de Sociétd™ issued
by the UPC/RP in Bunia on 15 November 2003;*

b. there is evidence that it was the dispute between Thomas Lubanga Dyilo,
on the one hand, and Daniel Litsha™, Victor Ngona Kabarple® and
Floribert Kisembo, S on the other hand, which led to their being suspended
trom their official duties by a decree signed by Thomas Lubanga Dwilo in
Kinshasa on 8 December 20003,

372 Having given special consideration to this evidence, the Chamber finds that
there is sufficient evidence to establish substantial grounds to believe that, despite
being under house arrest in Kinshasa at the time, Thomas Lubanga Dyilo continued,
from 13 August 2003 to the end of 2003, to exercise de facto within the UPC/RP the
pawers that he had exercised since the beginning of September 2002

== Statement of [REDACTED], [REDACTED)], paras. 126-13.

" See fpobnobe 267 Sed also the Defence allegations (ICC-01-4-01-06-T-32-EN 10N ov 2006 Edited),
p- 51, fine 17 to pe 52, line 1), which were not refuted by the Prosecution, that Thomas Lubangas Dvili
was indeed living in Kinshasa in November and December 2003 at least: “as 1 said on 1 Movember
2003, it s a military report to Mr Thomas Lubangs Dyilo at the time, as we all know, residing in
Kinshasa”, HOC-1-{4-01-06-T-34- EN[ 14MNov26aCormectad | p. 19, lines 9-13.

4 Projet de Socidté, DRC-DOT-D00E-0032 f; see, In particular, DRC-DOL-0001-0043.

o LIPC/RP National Secretary for Spedal Operations in thee Office of the President.

= UPCRP Mational Secretary for relathons with MONUC and bodies established under the T
Pacification Commission.

T FPLC Chiet of Staif.

% Transeript of the Interview with [REDACTED], [REDACTED]; Staternent of [REDACTED], DRC-
OTP-0105-0118, paras I7E  to 181, Swtement of [REDACTED] pora 198; Decrie:
Mo D8bis/UPC/RPYCABTRES2003 of 8 December 2003, DRC-OTP-(M32-02034,
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373.  There is also sufficient evidence to establish substantial grounds to believe that
Thomas Lubanga Dyilo was appointed FPLC Commander-in-Chief immediately after
the creation of the FPLC as the military wing of the UPC/RP in early September
2002, and that, from early September 2002 to the end of 2003, Thomas Lubanga
Drwilo:

L served in that position de jure

ii. was regularly briefed obout the general situation in Ituri and, in particular,
about FPLC military operations and the situation in the FPLC military

training camps™" and

fit, de facto regularly performed the duties assoclated with the position of
Commander-in-Chief of the FPLC, which he held de jore 42

374, However, the Chamber is of the view that the evidence admited for the
purpose of the confirmation hearing suggests that other officers in the FPLC General

#* Statement of [REDACTED], para. 128 and [REDACTED], paras. 152 and 153;

i Throughout his inferview with the Prosecution, [REDACTED] refers to Thomas Lubanga Dvilo as
the “Supreme Commander™ (gee, for example, [REDACTED], lines 1315 and 1314, [REDACTED), line
1324 and [REDACTED], lines 2548-253). [REDACTED] fogether with the other members of
[REDACTED] were appointed by Thomas Lobanga Thiilo ([REDACTED], lines 2204-7%),
[REDACTED].

8 [REDACTED] says that [REDACTED] often went to see Thomaes Lubanga Dyilo, amongst other
reasons, ko discuss logistic and finandal fssues ([REDACTED], line 2366 o [REDACTED], line 2379
and DRC-JREDACTED], lings 2559-3573); Statement of [REDACTED] (DRC-OTP-0I27-0084. para. 65
and DRC-OTP-M27-0E7, para. 81). [REDACTED] also refers to the dose tes between Thomas
Lubinga Dyilo and Rafikd Saba and Bosco Nisganda ([REDACTED], lines [(9-112 and [REDACTED],
liness 113-127). [REDACTED] explains that Daniel Litsha told kim about thie close ties between Thomas
Lubanga Dyvilo, Bosoo Niaganda amd Rafiki Saba (ORC-OTP-005-M11, pam. 144} [REDACTED]
stales that Bosco Mtagunda used a Mitorols oy communicate with Thomaes Lubanga, Chief Kahwa and
Floribert Kisembo (DRC-OTP-H 270082, para. 35). More specifically, [REDACTED] noted that Bosos
Minganda was in regular contact with Thomaes Lubanga. “1 believe he would contoct him at least once
a day and brief him on the sihaation and how the training was going.” [DRC-OTP-0127-0082, para. 36).
[REDACTED] also describes the daily contact betwesn Bosco Misganda and Rafiki Saba (DRC-OTP-
270091, para. I102),

4 B, 0 particalar, Decres DRC-OTPO089-0057 and DRC-OTP-O083-003
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Staff and, in particular, Floribert Kisembo, could have ordered the launching of
military operations without consulting Thomas Lubanga Dyilp

375, [REDACTED)| himself refers to;

a. the divisions among FPLC military officers as a result of the conflict
between Thomas Lubanga Dyvilo and Chiet Kahwa between September and
early Decemnber 20024

b. the erisis within the FPLC following the departure in late January 2003 of
Commander [érdme, FPLC Commander for the North-East Sector at the

timie* and

¢ the fact that Thomas Lubanga Dvilo worked more with FPLC Deputy
Chief of Stat, Bosco Ntaganda, and UPC Chief of Security, Rafiki Sabai=

37p.  Consequently, on the evidence admitted for the purpose of the confirmation
hearing, there is sufficient evidence to establish substantial grounds to believe that, in
the main, but not on a permanent basis, Thomas Lubanga Dyilo had the final say
aver the adoption of FFLC policies and the implementation by the FPLC of policies
adopted either by the UPC/RF or the FPLC

2 For example, [REDACTED] says that the lounch of the military operations which he refers to in
paragraph 124 of his staterment was decided and planned by Flardbert Kisembo, Bosco Nuiganda,
Tehaligenza, Kasangaki, and Bagonza (DRC-OTP-0IN5-0107, paras. 123 and 124} He added: "I deariy
remember KAHWA [REDACTED| most of the crimes committed by the UPC during attacks were
KISEMBOYs doing. [REDACTED] that KISEMBO decided on some attacks withoul even neferring back
b LUBANGA. KAHW A used the expression "hard-hearted” to describe KISEMBO, By that he meant
that KISEMBO was merciless. [REDACTED] that KISEMBO s atfitude came from having spent too
musch time with Bosoo NTAGANDA, KYALIGONZA |[REDACTED] that KISEMBO had a tough and
merciless nature.”, DRC-OTPOI05-0119, para. 183, Furthermone, acoording to Floribert Kisemibs,
“Thomas Lubanga hod not trained these soldiers... to be his soldiers... It was a consequence of the
policy . which was not working. .. Which resulted in the fact that_, these soldiers were there_ . but e
did mot fike_ .. he himself did not have coatrol over his soldiers... He had no control over his soldiers. ..
During that perind * ([REDACTED], line 1471 to [REDACTED], line 1453),

W Transcript of the interview with [REDACTED], lines 2421-2447 and [REDACTED], lines 2448-245(0).
1 Transcript of the interview with [REDACTED], line 234 to [REDACTED], lime 444,

4 Transcript of the interview with [REDACTED], lines 446 and 447, [REDACTED], line 564, line 582
and lines 38-54 § and Statement of [REDACTED] (DRC-OTPOHB-011, para. 144 and DRC-OTPI05-
0118 para. 177} Human Hights: Watch, Hur! “Covernd in Blood™ Etheically Targeted Violepice i
Nowtheastern DR Congo, DEC-OTP-0163-030. Transcript of video material DRC-OTP-0164-0672,
lines 634-038,

Mo, 01/04-01106 129/157 24 January 2007

Officil Courd Traveslaiusy



TCC-D104-0 ] A06-BO3-EN 14-05-2007 130¢157 SL PT

377. There is also sufficient evidence to establish substantial grounds to believe
that:

L when the FPLC was established in early September 2002, there was an
agreement or common plan between Thomas Lubanga Dyilo, Chief Kahwa
Panga Mandro (UPC Deputy National Secretary for Defence),*” Rafiki Saba
(UPC Chief of Security),** Floribert Kisembo (FPLC Chief of Staff) = Bosco
Ntaganda (FPLC Deputy Chief of Staff for Military Operations),“® and
other FPLC senior commanders, including Commander Tchalingonza, who
was in charge of the South-East Sector™ to further the UPC/RI and FPLC
war effort by (i) recruiting, voluntarily or forcibly, young people into the
FPLC; (ii) subjecting them to military training and (i) using them to
participate actively in military operations and as bodvguards;

H. although the agreement or common plan did not specifically target
children under the age of fifteen vears — it did target young recruits in
general — in the normal course of events, its implementation entailed the
objective risk that it would involve children under the age of fifleen years;

and

= Acoording to [REDACTED], Chief Kahwa Panga Mandro, who was below Thomas Lubanga Dryilo
in the chain of command, [REDACTED] ([REDACTEDY, lines 1313-1333), started having problems
with Thomas Lubanga Dvilo in mid-October 2002 ([REDACTED], lines 2431-2425) and someetime
before the end of 2002, had left the UI'C/RF and founded his own movement, PUSIC {[REDACTED],
lines 1313-1335), Ini this regard, see Deaee Mo (16UPCRFCABTRES! 2002 [DRC-OTI-089-0057),
sigmad by Thomas Lubanga Dyilo in Bunia, on 2 Decombser 2002, dismissing Chief Kahwa who, af the
time, was Dleputy Mational Secretary for Defence, from the UPCTEP.

e [REDACTED] savs that Rafiki Saba was UPC/RP Chief of Security al the fime ([REDACTED],
lines 115 and 116). [REDACTED] ([REDACTEDY, lines 109-112 and [REBACTED] lines 113-127) and
[EEDACTED] (DRC-OTP-M05-0111, para 144) both refer io the close ties between Thomas Lubanga
Dryiles, Rafiki Saba snd Bosco Nitaganda.

e According to [REDACTED] from bts inception until 3 December 2003 ([REDACTED]. line 1195 tix
[REDACTED], line 1310). See also Decres Mo, N8bis UPCRP/CARFRES 2003 {DRC-OTI-0132-0037),
ﬁigu:l by Thomas Lubanga Dyilo in Kimshagss, g § Decemiber 2002, in which Floribert Kisemibs is
suspended from his duties as FPLC Chief of Staff and replaced by Bosco Niaganda

" According to [REDACTED], Bosoo Niagands was the FPLC Depaty Chief of Staff for Military
Operations until [REDACTED| 8 December 2003 {([REDACTED], lines 160-1616 and |[REDACTED],
lirus 2659-J6h1 ). See also Decree No. 08bis/UPC/RPACA BTRES 200D (DRC-OTP-01 32-0237).

1 According to [REDACTED], Tchaligonza was initially Deputy Commuander then later FPLC
Commander for the South-East Sector ([REDACTED], lines 1945-1952).
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iii. the implementation of the agreement or common plan started at the latest
when the FPLC was founded, i.e. in early September 20012, and lasted at

least until the end of 200342

378, In this regard, the Chamber finds that there s sufficient evidence to establish
substantial grounds to believe that Thomas Lubanga Dyilo, Chief Kahwa, Rafiki
Saba, Floribert Kisembo, Bosco Ntaganda and Tchalingonza knew each other and
had worked together well before the creation of the FPLC. This conclusion follows
from the fact that there is sufficient evidence to establish substantial grounds to
believe that:

a. the above-named persons were In one way or another involved in the July
2000 Hema mutiny within the APC, which triggered the creation of the
UpC;

b. they subsequently underwent military training at the Jinja military camp in
Uganda;#

e Inearly 2001, all these persons, except Thomas Lubanga, Chief Kahwa and
Rafiki Saba, were military personnel assigned to the Simba Battalion
deployed to the Equatoriale Province as members of the FLCA=

1 Thee Chamber has already found in Section IV B that there 1= sufficient evidence to establish
substantial grounds to believe that valuntary and forcible recruitment of young recraits, inchuding
those under the age of fifteen vears, and their active participation n military operations and as
bodyguards, continued throughout this period, although there is evidence that the FPLC allegedly Inst
contril of a numbser of its military training camps at various times. See, for exemple, para. 185 abowe,
conoeming the FPLC's foss of control of the Mandro training camp at the beginning of December 2002,
after Chief Kahwa left the UPCRP and founded PUSIC. See alsg pam. 185 above, concerning the
FPLC's loss of control over a number of its military training caonps dose to Bunid, in particular, thae
Rwampara Camp, after the withdrawal of the FPLC from Bunia on 6 Maerch 2000, following the joint
LUTPIF-ENT attack on Bunia, until the FPLC regainesd control of Bunia in early May 2003, following the
withdrawal of the UPDF forces stationed in Bunia,

2 Sep the evidence considersd in paragraph 168 above.

% Bew the evidence considered in paragraph 171 above.

1 S the evidence considered in paragraph 171 above.
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d. after the split within the FLC, they were redeployed to Bunia as members
of the APC and worked alongside Thomas Lubanga Dyilo insofar as the

latter was Defence Minister in the RCD-K/ML Government: <™

=

after the UPC withdrew from the RCD-K/ML Covernment en 17 April
2002, they formed the core of the UPC military wing, which formally
became the FPLC by a decree dated early September 2000 and signed by
Thomas Lubanga Dyilos™

£ from early September 2(02: a) military matters were handled by Thomas
Lubanga Dwile and Chiet Kahwa, UPC/RP Deputy National Secretary for
Defence, directly with FPLC military commanders and, after the departure
of Chief Kahwa from the UPC/RP, such matters came under the exclusive
remit of the office of the President of the UPC/RPY, and b) Rafiki Saba, as
UPC/RP Chief of Security, was also involved in such maters ™

379,  In addition, even though the agreement or common plan was not explicit, the
Chamber has concluded that it existed and has made findings as to the content
thereof having tound that there was sufficient evidence to establish substantial

grounds to believe that from early September 2002 to the end of 2003:

% the FPLC repeatedly admitted into its ranks young recruits, including
children under the age of fifteen years, who wished to voluntarily join

the FPLC*

ii.  the FPLC repeatedly torcibly recruited into its ranks voung recruits,

including children under the age of fAfteen years™

= Sew the evidence considered in paragraphs 165 and 166 above

T Ses the evidence considered in section IV A_La. aboyve.

* Statement of [REDACTED], paras. 135-137.

“ Transcript of the interview with JREDACTELDY], lines 3854, |REDACTED], line 109 and
[REDACTED], linee 127); Statement of [REDACTED|, DRC-OTP-O105-0111, para, 144

' Sew parn. 250 above.

1 Sew para. 251 above,
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ii.  the FPLC encouraged the practice whereby each Hema family was to
contribute to the war effort, in particular, by supplying young recruits,
including children under the age of fifteen years;*

v,  the FPLC sent its young recruits, including children under the age of
Hfteen years, to the FPLC military training camps in Centrale,

Rwampara, Mandro, Irumu, Bule, Bogore, and Sota; =

v.  the aim of the military training was to prepare the young FPLC recruits,
including those under the age of ffteen vears, to participate actively in
military operations; the training lasted up to two months, and included
physical exercises like leamning to salute, march, run, take up positions

and use firearms:*

vii  the youmg FPLC recruits, including those under the age of fifteen years,
were subject to strict military discipline®™ and the instructors sought to

boast their morale by making them sing ageressive military somgs;

vii.  the most senior FPLC commanders — Thomas Lubanga Dyilo®™, Floribert
Kisembo™ and Bosco Mtaganda™ — regularly visited FP'LC military

2 See para. 252 abowve,

1 Sew parn. 265 above.

4 Sew para. 265 above,

= St paara. 265 above.

i Seg frvidnnte 352

2 During his visits to the training camps, Thomas Lubanga Dyilp saw young FILC recruits. including
recruits under the age of fifteen years, undergoing training. He spoke to them and encouraged them by
fight. The Statemeits [REDACTED] (ORC-OTP-0108-0129, para. 30, [REDACTED] (DRC-OTP-0126-
2%, para. ) and [REDACTED] [DRC-OTP-0126-41158, para. 23) describe Thomas Lubangs Dyilo's
visits to the troining cumps st Centrale, Bwampara and Irumu, sometime before early Septamber 2002
and 13 Aogust 2003, when young FPLC recruits, induding thase under the age of fitteen vears, were
beginning their military training, The video recording of Thomas Lubanga’s visit to the Rwampars
Camp on 12 February 203 and the transcript of the speech he gave before the young FPLC recruits,
inclading those under the age of fifteen years, shows that he encouraged them b complete their
military training and to prepare to take part in militory operations (DEC-OTP-1 2040642, line 131 and
DRC-OTP-0 2040549, line 329),

i [REDACTED] said that when he could he would attend the paradis held to mork the end of the
military training for young FPLC recruits ([REDACTED], line 377 to [REDACTED], line- 3%}, In
addition, |REDACTED| notes that durng his stay at the [REDACTED| military training camp,
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training camps where young recruits, including those under the age of
ffteen years, were being trained;

viil, upon completion of their military training, Floribert Kisembo™ and
Bosco  Mtaganda®  and  other senior commanders (such as
Tehalingonza)™ provided the young recruits, including those under the
age of fifteen years, with a military uniform and a personal weapon
{usually a Arearm), and soon thereafter ordered them into combat on the
front line in military operations conducted in Libi and Mbau in October
2002, in Largu in early 2003, in Lipri and Bogoro in February and March
2003, in Bunia in May 2003 and in Djugu and Mongwalu in June 2003,

. it was common practice’™ among the most senior FPLC commanders (e

Thomas Lubanga Dyvile®, Floribert Kisembo'™ and Bosco Ntaganda®™)

[REDACTED], in additicn o Bosoo Niaganda whe, at the time, was responsible for military training,
I aiso saw Rafiki Saba, Floribert Kisemba and Tehalingonaa (DRC-OTP-127-0081, para. 5(0).

= According to [REDACTED], Bosco Ntaganda had direct responsibility for training the voung FFLC
recruits and [REDACTED], Buscoy Niaganda wiuld address the recruits at e parades held to mark
the end of their military training ([REDACTED], line 1195 and [REDACTEDY], lines 398 and 399). Bosis
Minganda alsy appears on video reconding DRC-OTE-DI20-0293 (minute 00:03:10), which proves that
b was at the Rwampara Camp when Thomas Lubangs Divilo visited it vo1 12 Felyruary 2003,

= This practice is described by [REDACTED] ([REDACTEDY], lines 160 and 161 and [REDACTEDY],
lines 162-177),

1 Statements of [REDACTED] (DRC-OTP-14-0024, para. 45 and DRC-OTP-0114-0025, para. 45} and
[REDACTED] (DRC-OTP-D126-01 31, para. 41).

2 Statemint of |[REDACTED] (DRC-OTF-0126-0159, para, 26 and DRC-OTP-0126-0062, para. 37).

i Spp parn. 266 above. Statements of [REDACTED] (DRC-OTP126-0131, para. 43, DRC-OTP1126-
3L para, 4, DRC-OTP-0126-0133, para. 47, DRC-OTP-0136-0138, paras, 63-65, DRC-OTP-0126-0139,
para. 68 and DRC-OTP-M26-014, para. 7)) and [REDACTED] (DRC-OTP-0108-0072, paras. 39-44),
Muore specifically, the following soldiers, who were under the age of fifteen vears at the fime, said that
fhiey had been in combat under the direct orders of Bosco Niaganda: [REDACTED], in 2003 {DRC-
OTPO114-0024, para 45); [REDACTED], in late 2002 (DRC-OTP-0126-H31, para. 41) and
[EEDACTED] n 2003 (DRC-OTP-1126-013%, paras. 68 and 70); and [REDACTED] en 2003 (DREC-OTT-
MA2-0088, pare. 46 to DRC-OTI-32-0089, para. 50),

i e para. 267 above.

= pristine Peduto testified that during her visit on 30 May 2003 to Thomas. Lubanga Dyilo's residence
in the Mudzi Pela neighbourbood {in Bunia), she saw a child, whose physical appearance dearly
showed that bwe was under this age of fifteen vears, who was guarding the residence, in uniform and
bearing a Kalushnikov rifle (ICC-D4-01-01-06-T-37-EN[ 13Nov206Edited ] - p. 99, line 24 to p. 101, line
17}, When cross-examined by the Defence, witness Peduto repeated what she had said in her
evamination-in-chief {({CC-H-01-01-06-T-39-EN| 21 Moy 200pEdited], p. 98, lne 3 to p. 100, line &),

** [REDACTED] savs that [REDACTED] had to wait, sometimes with the bodvguards of
[REDACTEDY, who included child soldicrs (ORC-OTP-01324057, para. 39). Furthermore, according o

No. 01/04-01/06 13N 29 January 2007

Officil Courd Traveslaiusy



TCC-D104-0 1 /06-BO3-EN 14-05-2007 135/157 SL PT

and other senior commanders (such as Tchalingonza®™) to use young
recruits, including those under the age of fifteen years, as bodyguards to
protect military objectives, such as their physical safety (including

during military operations) and FPLC military quarters.

380, The conclusion reached by the Chamber as to the existence, content, and
timeframe of the common plan 5 no way undermined by the statement of

[REDACTED], who works for [REDACTED] in Bunia, and accarding to whom:

£ the problem of child soldiers in Bunia only surfaced after the UPDF and
the FNI retook control of Bunia from the UPC on 6 March 2003 - which
until then had been in the hands of the UPC#" and

.  upon the UPC's and Thomas Lubanga Dyilo’s retumn to Bunia in early
May 2003, Thomas Lubanga Dyilo encouraged the demobilisation of
child soldiers from all armed groups active in lturi, including the
FPLC =

381 In this regard, the Chamber notes that this statement is at odds with several
pieces of evidence admitted for the purpose of the confirmation hearing ™" The

[REDACTED, Floribert Kisernbo and Bosco Mtaganda “were always: escorted by three or four
bodyguards each. Their escorts were adull militia members and young people my age." (DRC-OTT-
114-0021, para. 31}).

+7 Regarding [REDACTED], [REDACTED} says that “|alfter giving these speaiic instructions to his
men, he tumed towards us, the voung recruits, and chose [REDACTED], including myself, and
[REDACTED] militiamen over the age of eighteen to join his own escort. One of the [REDACTED] was
my age, while [REDACTEDY] was younger, [._.] From that day until 1 keft the UPC militia, [ folkowed
my covmmander everywhoere he went, as my new dofies required.” [DRC-OTP-0126-0134, para 33),
[REDACTED] sald that it was [REDACTED] responsibility as [REDACTED] bodyguard o follow
[EEDACTED] to collect [REDACTED] weapons and bring them back to Bunia [DRC-OTP-0126-1136,
para_ 58 to DRC-OTP-0126-0137, para. 61}, to guard [REDACTED| hause as the hostilites were about
toy begin and fo participate directly in combat when ordered to do so (DRC-OTP-0126-0138, paras. 63
and #4); see alko [REDACTED] (DRC-OTP-014-002], para, 31); [REDACTED] (DEC-OTT-0132-0087,
para_39),

= [REDACTED] ssserts that [REDACTED] had [REDACTED] voung FILC soldiers as bodvguards,
some of whom were under the age of fiftven years ([REDACTED], (DRC-OTP-0126-(M59, para. 26).

*= Statement of [REDACTED].

o Statemient of [REDACTED.

™! For example, according to [REDACTED]: “The history of child soldiers in the UPC goes back to
2000 when the mutiny took place and the mutinests were sent to KYAKWANZ] on training. A ot of
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Chamber has given special consideration to [REDACTED| statement regarding the
extent to which the Child Demobilisation Decree signed on | June 2003 by Thomas
Lubanga Dyilo was implemented,® and to the Circular™ signed on 5 June 2003 by
Floribert Kisembo ordering all FP'LC units to implement the said decree. Acoording
oy [REDACTED] "[t]his order has not been executed, "™

382 In addition, the Chamber recalls that when she was asked about the Chald
Demobilisation Deeree of 1 June 2003, Kristine Peduto answered that she thought it
was "a public relations operation,”

b. Co-ordinated essential contribution by each co-perpetrator

resulting in the realisation of the objective elements of the
crimae

3583, The Chamber finds that there is sufficient evidence o establish substantial
grounds to believe that from the time the FPLC was established in early September

children had enlisted in the RCDVK-ML's APC bevause they had nowhere to goc most of them were
orphan=" (IREDACTED], para. 183). Similarly, [REDACTED] also believes that the children started to
join Hema militia groups during the kst six monihs of 2000, Furthermore, [REDACTED|, para. 184)
both refer in thedr statements b the trining of voung Hemae at the Mandry Camp as from Junse o
July 202 (ORC-OTP-M05-0105, paras. 115 and 116) and to the fact that “|wjhen the UPC drove oot
Lopando [in varly August 20021, the children joined the UPC army and fought for the FPLO® (DRC-
OTP-01{E-M199, para. &)

=2 The Decret ap ks UPCRPFCABFRESZME dy I= juin 2003 portind demobilisation des enfants-saldots
dis Forces patritiques pour [ (fdration due Conge (DRC-OTP-0151-409%9, signed by Thoamas Lubanga
Dyiles i Buriia on 1 June 2000, ordered ss follows:

“Art 1: All individuals under the age of 18 years are. from this date, discharged
fromn this Forces patristigues poir Lo ibdration du Cango.

Art. 2 The Mational Secretary for Follow-up and monitoring snd the Chief of
General Staff of the FPLC are both responsible for the implementation of this
Decren, which shall enter into force on the date of its signature.™

0 Sem transcript of the interview with [REDACTED|, line 385 to [REDACTED], fine 484

" Tranecript of the interview with [REDACTED], lines 512 and 513).

wr JOC--01-01-06-T-37-EN[ ISNov2006Edited]. p. 107, lines 2-25; In addition. see Human Rights
Watch, Ituri; “Covered in Blood” Ettmically Tiorgeted Vielmee in Norfeestern DR Conge: “The Mothers
Forum of Tturi complained to UPC President Lubanga in Tate 2002 about the recruitmient of children,
The UPC opened a small demobilization center, but according to local people, this was o mene public
relations gimmick; the recruitment of children continued * {DRC-OTP-0163-0344].
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2002 up until 13 August 2003 (when Thomas Lubanga Dyilo was placed under house

arrest in Kinshasaj=>™

1) those participating in the common plan, in addition to Thomas Lubanga
Diyilo, ™ had mare diredt responsibility for carrying out several aspects of
the implementation of the plan, including:

== Ser fpvidnnte 207

= Rogarding Chief Kahwa Panga Mandro, [REDACTED] stated that the Department of Defence was
in charge of the training of new recruits ([REDACTED], lines B4-87), and identifies Chief Kahwa as
UPC Defence Minister up to the beginning of December 202 ([REDACTED], lines 2421-2425 and
[REDACTED], lines 419432), In this respect, [REDACTTD] para. 137 and [REDACTED|, para, 153)
explains that i) in the first UPC/RP executive, Thomas Lubarga Dyilo delegated responsibility to Chief
Kahwa Panga Mandro, Deputy Mational Secretary for Defence, for dealing with defence-related
issues, and that W) thie Office of the President performed this sode after Chief Kahwa's post was
abolished by  Decree  No DIS/UPCRP/CABTRESNE of 11 December 2002 Furthermone,
[REDACTED] says that after Chief Kahwa retumsd from his mission to Bwanda, “he held dsonssinns
with the UPCs other Hema militiamen and the Hema dignitaries In order o locate a site where the
military training coold be conducted. The traditional chiefs were afraid and so Chief KAHWA offered
MANDRO as the UPC's first military training centre. With the site agreed upon, the Hemas traditional
chiefs sent their young people o MANDRO 1o undergo military rrining || Chief KAHWA
[REDACTED] that initially he was the one who welcomed the young Hemas to the MANDRO training
camp. Bosco WTAGANDA joined him at the camp and helped train the troops.” (DRC-OTP-010E-1105,
paras. 115 and 116},

[REDACTED] describes the importance of Rafiki Saba within the UPC/RF and FPLC a5 a result of his
close ties with Thomos Lubangs Dyilo and Bosco Ntangada ([REDACTED], lines 108-112, and
[REDACTED], lines 113-127); |n this regard, see also the Statement of [REDACTED] (BRC-OTP-0105-
(111, para, 144). [REDACTED] also says that [REDACTED] ln JuseJuly 2002, in addition to Bosos
Minganda, who was responsible for military training at the fime, he atsg saw Rafiki Saba, Kisemiba and
Techalingrnza, amongst others, at the camp (DRC-OTP-N127-0051, para. 50).

Regarding [REDACTED], he states that paradies wens held to mark the end of the military teabning for
voung FPLC recruits and that, [REDACTED] penerally attended the paradies to address the recruits, o
boost their morale and advise them on thelr military role ((REDACTED], lines 377-39%0 and
[REDACTELDY], lines 333-386). In addition, regarding [REDACTED| use of children under the age of
fifteen years as bodyguards, see footnote 4096,

[EEDACTED] describes the importance of Bosco Mtaganda within the FPLC, and his close ties with
Thomas Lubangs Dyvilo and Rafiki Saba ([REDACTED], lines 109-112 and [REDACTED], lines 113-
127y in this regard, see alsn the Statement of [REDACTED] ([REDACTED]. para. 144). Also, according
o [REDACTED], Bescn Mtaganda had direct responsibility for training and [REDACTED], Bosco
Maganda wotld sddress the young FPLC recroits af the parades held o mark the end of their
military training ([REDACTED], lines 398 and 399). According tn [REDACTED], Hosco Mtaganda was
in charge of military training at the Mandro Comp in JuneJuly 2002 (DRC-OTP-0127-0181, para 50),
Video revording DRC-OTP-(11 21293 shayws Boson Nt&gﬂndﬂ during Thomas Lubanga Dyilo's visit fis
the Rwampara Camp on 12 February 2003, When Thomas Lubanga Dyilo asked them if Bosoo
Minganda hod visited the camp, the young FPLC recruits, incuding those under the age of fifteen
years, answered in the affimnative (DRC-OTP-ILE-0343, lines I79-182 and DRC-OTP-0120-0344,
linuss 183-185). Furthermore, these recrults wene chearly told, including those under the age of fifteen
vears, that they should discuss any problems they may have with Bosoo Ntaganda bocause he-would
then inform the upper echelons of the hierarchy (DRC-OTP-0L20-0351, lines 386-3911 See also the
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- the wvoluntary or forcible recruitment of young persons, including
children under the age ot fifteen years, into the FPLC and their
transportation to FPLC military training camps,

- militarily training them and supplyving them with arms at the said
camps,

- assigning them, at the conclusion of their military training, to military
units or as bodyguards to protect military objectives; and

- ordering them into combat;

ii) Thomas Lubanga Dvilo plaved a kev overall co-ordinating role in the

implementation of the commaon plan, in particular, by:

- having direct and ongoing contacts with the other participants in the
common plan tasked with carrying out the various aspects of the
implementation of the plan,®*

- Inspecting several FPLC military training camps to encourage the new
FPLC recruits, including those under the age of fifteen years, and
prepare them to participate in hostilities ™

evidence relating to visits by Bosco Ntaganda to FPLC training camps where children under the sge of
fifteen years underwent training (see footnote 489 asbove), and the use of children under the age of
fifteen years by Bosoo Mtaganda to participate actively in military operations {see fontnote 493 above),
and the use of children under the age of fifteen years as personal bodyguards by Bosco Miaganda (see
fotriote 397 above].

Regarding: Tehalingones, [REDACTED] explained that he was the instructor st the Centrale Camp
when [REDACTED] underwent [REDACTED] military training around [REDACTED] [DRC-OTP-
M2A-0161, para 33). See alsn the evidence regarding the use by Tehalingonza of children under the
age of fifteen years to- participate actively in military operations (see footmote 492 above and the
Statement of [REDACTED], BRC-OTP-0I08-0071), and the use by Tehalingooes of children under the
age of fifteen vears as personal bodyguards {see footnote 498 above).

e See fontmobe 461 above.

== See the Statements [REDACTED] (DRC-OTPHN0E-0129, para. 3), [REDACTED] {DRC-OTP{1126-
39, para. M) and [REDACTED] (DRC-OTP-M26-0138, para 23), describing visits by Thomas
Lubanga Dyile to the FPLC training camps in Centrale, Rwampara and Irumo befwesn early 2002 and
13 August 2003, in which FPLC recrults under the age of fifteen years were undergoing milltary
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- providing the necessary financial resources for the implementation of

the common plan;™

iil) Thomas Lubanga Dwilo personally performed other tasks in the

implementation of the commaon plan, in particular, by:

- encouraging the making of contributions to the war etfort through the
provision of young recruits to the FPLC, including children under the

age of Afteen vears, 3! and

- using children under the age of fifteen years as his personal
bodyguards.™

384, In reaching its Hndings on the role played by Thomas Lubanga Dyily, the

Chamber attached particular weight to certain pieces of evidence,

385. Paragraph 20 of the report of 26 March 2(N3 entitled Histoires iudividuclies —
Bueria (Hturi) prepared by Kristine Pedutp, a MONUC child protection official,
summarises the interview of a 14 year old child conducted [REDACTED] on 26
March 2003." According to the summary:

training at the time, See also the video recording of Thomas Lubanga Dvilo's wisit to the Rwampara
Camp on 12 February 2003, DRC-OTP-0130-0293.

" |RERACTED| says that [REDACTED] offen met Thomas Lubanga Dyilo for logistic reasons:
“|REDACTELD... often |t was to try tn ask him if we could have some money to get some fond for the
soldiers and that js what he did. . [REDACTED] go and see him frequently.” ([REDACTED],
lines 2453-2456). [EEDACTED] also said that other FPLC commanders met Thomas Lubanga Dyilo to
discuss fimancial matters ([REDACTEDY, lines 2565 tn 2566,

#i Testimony of Keistine Peduto, 10C{4-01-00-06-T-37-EN[ 15NovID6Edied], p. M. line 25 to p. 96,
line 15.

2 See fyiitnote 4935,

I The introcduction i the report states that "[TRANSLATION:] the interviews of the children were
conducted  in the Rwampara military camp by Protection staff from MONUC, the NGOs
[REDACTED]; ather interviews were carried out by (PA MONUC on CIF Bunia’s premises" (DRC-
OTP-0152-0274). In her testimony, Kristine Peduto confirmed that she had drafted the document using
noles taken during interviews conducted at the Rwam para Camp and in Bunia in March 2003 (1CCH-
(M -41-06-T-37-EN[ 1 3Nov2006Edited], p. 78, line 21 to p. &0, line 25). Furthermore. when saked why she
had prepared the document, she stated: *[I] had begun keeping the notes of interviews carried out
with children associated with vanous armed groups already in Butembo and Benl areas with - In
order to document the experiences of these children associated with armed groups and, in addition, (o
enable us to prepare better the responses which we could give to these children if we succeeded in
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[Teanslamion] [REDACTED] is a 14 year odd boy who was foreibly recruited in
Mungwalu by the UPC in February 2003 || On the rosd o the Mungwalia market
whisre he was visiting his family, [REDACTED] was taken in a vehide in which
Thamas Lubanga Dvik was travelling with 6 other soldiers, [REDACTED] was
with his older brother who was able to flee. Other children were caught, three of
theem were pider, the others were yvounger: [REDACTED], four froam Mungwalu,
the others from Bunia. Thomas Lubanga Dyilo told them that they would go as far
a5 Beni and that they would become rich [..] They wire all taken to Mandro where
theere wore @ lot of spldiers. They were arganised imto groups of X, with
Commander Fiston, Gegere, as their instructor. They received one week of training
during which they learmoed how to handle GPMG weapons, rocket launchers and
“rupides". They ate beans and maize with difficulty. He was then sent b s small
village to provide security with about 31 other persons, After 6 March, he remoined
in the bush for a weeh before returning to his father's home in Buania ®*

3H6.  ARer stating that while he was underpgoing his military training at the
[REDACTED] Camp at the beginning of 20037 other children under the age of
Hiteen years were also undergoing the same training at the camp, [REDACTED)
asserted that:

From what I was told by the other militiames, the President periodically visited the

training camps o speak b e new recneits"
387,  |REDACTED] also provided the following information about the specific
protocol they learnt ot the [REDACTED]| Camp for Thomas Lubanga Dyilo’s visits:

A while after we had begun our military training, some other militiamen came o

the camp to teach us the protocol for visits by saperiors. IF President LBANGA

came you had to Lift vour rifle by bolding the butt in your hand and resting the
barrel on your shoulder, and then march past him with your legs very stm.ighL"-'

having them leave these srmed groups. Based on these sxperiences we foll that we would be better
armed to respond, and also by taking notes we could have a memory record of the questipns which
wie had put and not have to put the same guestions several times over, and to have a basis on which to
work with them on an individual basis in the future, Excuse me. Abso, In my specific role at MONUC
thie objective was ty document and to archive information on the recruitment and utilisation of
children by various armed groups, so the idea was to document what was happening as to prepare the
respense which one might have to give these children = (ICCAH-01-01-06-T-37-EN] 15Mow 2006 Edi ted ],
p- 79, line 14 to p. BO, line 7).

W DRC-OTP-0152-0277 and DRC-OTP-0152-0278, para. 20 Under cross-examination by the Dafence,
Chiristing Peduto confirmed the information she had provided under ecamination by thie Prosecution
(ICC-TH-01-01-6-T-39-EN[ 21 Mov(EaEdited], p. 74, line 25 to p. 76, Hine 12

¢ In his statement, [REDACTED] says that he was forcibly taken to the FPLC training camp in
[REDACTED] "[ojne day in early 280" (DRC-OTP-0L08-026, para 19 and DRC-OTP-O10841127, para.
23y,

" Statemient of [REDACTED] (DRC-OTP-0108-0129, para, 31),

 Statement of [REDACTED] (DRC-OTP-)I0M4M.29, para. 31 ).
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388, |[REDACTED] also described one of Thomas Lubanga Dyilo's visits o the
|[REDACTEDCamp while it was under FPLC contral:=*

I remomber that President LUBAMNGA once came b visit us at the military camp
during our training and that he told us that we had to fully understand what our
instructors leught us so that we could attack and annibilate “thosse who wanted o
play with us™. I think that by this he meant the Lendu fighters

389, After equally stating that while [REDACTED| was undergoing her military
training at the [REDACTED] Camp, other children under the age of fifteen years
were also undergoing the same training at the camp,™ [REDACTED| also described
one of Thomas Lubanga Dyilo’s visits to the [REDACTED] Camp while it was under

FPLC control as follows:s1

We slready knew Commander BOSCO because during our military training he
visited [REDACTED] camp twihce. The first time he spoke 10 s saying that we
had better not run away from the camip or we would be killed and that we shoukd
make every effort to reach the end of our training becanse it was for our futume
well-being. The second time was two weeks before the end of our training, buf he
did not address us because he'wis just accompanying the UPC president, Thomas
LUBAMNGA, with whom he had arrived. Each of them was in his own jeep.
LUBAMNGA encouraged us to withatand the difficulties of the training until the end
becanse it was o free our country from the Upandans and the Lendu. He spoke o
us in Swahili. He added that it was mot the responsibility of others to make the
Cimgo free, but gur swrn. [ would not be able o say who LUBANGA was referring
tin by “others™. At the end of his speech, LUBANGA asked If anvone had any
quostions, but the threatening look that Commander [REDACTED] turned
towarnds us made us understand that there were none. =0 nop one dared speak amd
he departed in his jeep followed by BOSCTY s jeep.™

It [REDIACTED] stated that his military training started in early 2003 (DRC-OTP-108-0126, para. 19)
and ended at least 15 to 30 davs before the FPLC attack on Lipel (DRC-OTT-0108-0131, parm. 42)
which. a8 indicated sbave, was carried out between the end of February and early March 2003 So
Lubanga's visit fo [REDACTED] Camp mentinned by [REDACTED] took place before the FPLC
withdrew from Bumia in early March 20003, after the [oint UPDF and FNT attack on Bunia.

ne Statemaent of [REDACTED] (DRC-OTP-0 1080120, para. 31 ).

== Statement of [REDACTED] (DRC-OTP-0126-0120, paras. 23 and 24),

=1 [REDACTED] stated that she was foroed to go o the [REDACTED] Camp while she was Teeing
Bunia after the U'C offensive agains! APC troops in Bunda, which caused Governor Jean-FPierre
Lppando ty flee and which eccurred in early Awngust- 2002 (DRCOTP-01 260126, paras. 22-24); that
training at the |REDACTED] Camp lasted between one and a half months and two months (DRC-
OTP-H26-0128, para. 31 and DRC-OTP-0126-0129, para. 33} and that Thomas Lobanga Dyilo visited
[REDACTED]Camp about two wesks before the end of the training (DEC-OTP-0126-0129, para. 34%,

= Statement of [REDACTED] (DRC-OTP-0126-41.20, para. 34).
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39 After stating that while she was undergoing her military training at the
[REDACTED] Camp in 2003, other children under the age of fifteen years were also
undergoing the same training at the camp, = [REDACTED)| recalled two of Thomas
Lubanga Dyilo's visits to the camp while it was under FPLC control:=

hje visited the camp at least twice during my military training in Centrale but |
wis tmable o atend his visits because each time [ was sent shapping in the village
market and therefore missed him. According to what the other reoniits told me on
my return o camp, upon his arrval LUBANGA only spoke o the camp
commanders and not o the voung fighters who were there fior training, The othor
militia members also said that the aim of the meetings was 1o give commanders
instructions on how o improve the way the camp was run dnd metivate them in
thsir activities =

3L Video number DRC-OTP-(H20-0293 features Thomas Lubanga Dyilo visiting
the Rwampara Camp on 12 February 2003 and, in his speech, he encourages young
FPLC recruits, including those under the age of fifieen years, to participate in
hostilities. He was preparing them in this regard when he stated:

What we are doing, and we are doing it together with vaw, i to build an army _..
that can prevent . the killings ... for ail the tribes that are here in Itur, Our army
does not have vme tribal enemy, no . the Bira tribe is nol the enemy of our ammy,
ror the Lendu tribe, nor the Hema tribe. Our enemy is any persoii. .. whio refuses o
allow peace o return to us herne. Do we agreeT™

"l T wish vou . good training. do i, persevene, and tomorrow you will stand
with aweapon and a uniform ad the citizens will recognize you thast now we have
gotten profectors... We tmvelled some time before, we... retumed recently ... This
army thal we are protecting here |5 not a joke. 1t is an important army ... | think
that, inca few davs froom now, ssme among vou who studied . whio will finish the
tramning, we .. they will continue with other training, hey? They should confinge
by o "=

“1...] It shoukd be s worthy army that we will present-toy the people. And already,
thes work thiat our army ks doing now isof value to usall. . When you finish, others
will eome behind yiu _.. we are forming this army and overybody feets .. “lam a
useful soldier”. . You stand facng the his.. hio history of fhe country amd vouw

= Statement of [REDACTED] (DRC-OTP-0126-0156, para, 21 and DRC-OTP-{N26-1159, para. 32

@ Avcording o [REDACTED], Lubanga visited the [REBACTED] Camp in 2003 while [REDACTED]
was undergoing military traiming (DRC-OTP-0126-0158, para. 23) and sometime before [REDACTED]
participated in FPLC military operations in Lipri at the end of [REDACTED] military training {ORC-
OTP-1 260161, para. 32). Morsover, the FPLC military operations in Lipn took place in February and
inearly Morch 2003, Le. before and around the time of the FPLC s retreat from Bunia in March 2006 as
aresult of a joint UPDF-ENI attack {see para. 184 above ).

= Statement of [REDACTED] (DRC-OTP-0126-0158, para. 23).

= Transcript of video material (DRC-OTP-0120403486, lines 255-261)

= Transcript of video material (DRC-OTP-M 2040048, lines 307-314).
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knoy you are & useful soldier. We, as leaders, ane doing everything so that vou con
Bt that benefit and meaning.., Therefore. .., conbinue to suffer for o few days.. so
thal_ - s that voa finish the training, and then erm. . after the training, you.., they
will give you .. they will give you work... It is for our benefit, it is for the benefit
ol... our coimtry, it is for the benefit of our progress, it is for the benefit of our
party” =

392, In her tesdmony, Kristine Peduto explained as tollows what she had heard
abput the instructions given by Thomas Lubanga Dyilo and the UPC/RP leadership

tor mobilise the Hema commumity in a bid to intensify its war effort

0 Did you hear oe did yvou geb to know as to whother Thomas Lubanga
participated in such sort of public calls to thee Hema community?

Az This is something that was reported o us, but — which [ did not hear myself.

2 What have you — what has been reported to you in respect of Thomas Lubanga
Diyila?

A: That orders had been sent to the superiors of the UPC — to UPC officials, to
ensure that recruitments ook place.

. And can you provide some detail on what these orders were about in more
conTele terms?

A: The prders were lo mobilise and make sure that the Hema community
mobilised to defend itself against attacks from Lendu militias. When we mefer
1y the Hema community, we are referring here o all the population with
miessages as Clear as calls to families to give up one of their children, There
was one of the messages - one of the clearest messages which was given to the
familizs, which was that they should contribute © the struggle of the
movement of the party, either giving a child a cow, or sometimes Uwss
requests were for material sepport of the child while the child was a member
of the mavement. This was & recurrent messaps within the Hema commaLity.

x And how did you get to know aboot this recurrent message within the Hiema
commiinity 7

A: By many varipus lestimonies from various sources, either from informers. ar
from penple whi were im charge of protecting chifdren. It was mostly the
protection agencies that told us about us — but there were alsp people that we
met in the course of our general investigations, which were — whio were not
involved in the politics as pursued by one or other of the groups. They told us
this gn many occasions. This seemed by be the arder of the day for a large
murmber of people in the areas that waere under UPC control.”

393.  Kristine Peduto also explained that she met Thomas Lubanga Dyilo in person
for the first Hme during a meeting held on 30 May 2003 at his residence in Mudzi-

= Transcript of video material (DRC-OTP-0 2040048, line 319 to DRC-OTP-01XH1349, line 229)

= CC-M-08-D1-06-T-27-ENISNov 2006 Edited |, p. 94, lineg 35 1o p. 96, Une 13, Under cross-examination
by the Defence, witiess Peduto repeated what she had stated under examination by the Prosecution
(ICTHH-01-0-06-T-39-ER[21 MNov206Edited], p. 81, line 18 to p. 83, line 16).
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Pela, a neighbourhood of Bunia™' When asked whether Thomas Lubanga Dyilo's
residence was guarded at the time of the meeting, Kristine Peduto stated the
bollowing:

Al Yes it was guardied and 1 remember especially becatse this is snmething that
really shocked ws. It was guarded by children - ammed children — not only
armed children, but including armed children, and they were wearing
unifirms.

Q. And these armed children wearing uniforms, just for clarification, were
guarding the residence of Thomas Lubanga Dyvilo? This is & quesition.

A, Yes, that's right. exactly; they were guarding this residence and it was obvious
in the way in which they spproached the vehicles of MONUC that parked in
the sompound of that residence and whe ok part in effecting our entry inti
the residence of MrLobanga.

Q. And do vou still, Ms Peduto — do you still have a recollection aboist the age of
theso childnen?

A 1 thought that they wene young enough to — for all of us o be shiocked st their
presence during our arrival 1 remember seeing one who was particularly
smnall, but at the same time, it was pearly nightfall, so we did not carry out a
detailed fnvestigation on the membership of the guard. We were particularly
shincked by their presence and 1 saw — | pemember seeing a young child wha
wirs bess than 15 years of 2ge, obvioasly. 1 didn't really ake note of the other
s

Q. You mentioned that these children, including the ome child in respect of which
voul were sure that it was under 15 vears, that these children wene armed.
What son of arms did they have?

A, I'think they had Kalashnilkovs

Q. And how did you fesd at the time when you went b Thomas Labanga Dyilo
with the purpose to talk about the use of children in the UPC militia and vou
arrived at his residence and you saw children, including young children,
guarding his residence?

A, We thought it was somewhat provocative, especially as the MONUC officer
was golng 1o the meeting, whereas, in my view, the intendew should have
been comeducted in MONUC. The MONUC field office manager was courteots
enough to go to the plece of the meeting and 1 felt that this episode was a
provocation of some sart by Mr Lubanga,

k [Not interpreted]

A: By Mr Lubanga.*™

394 The Prosecution submits that Thomas Lubanga Dyilo's responsibility for the

voluntary and torcible recruitment of children under the age of fifteen years into

8 -0 -1-06-T-37-EN[ 1 5Nav2006Edited ], p, %8, line 3 to p. 99, line 8,

il CC-H-O1-01-06-T-37-EM 15N ov 2006 Edited], p. 100, line 3 to p. 100, line 17, Under cmss
examination by the Defence, witness Peduto reasserted what she had stated under examination by the
Prosecution ICC{4-01-01-06-T-32-EN[2] Nov206Edited], p. 98, line 3 to p. 101, line 201
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FPLC ranks and using them to participate actively in hostilities covers the period
From 1 July 2002 to the end of 2003.

395 However, as stated in paragraphs 370 and 377 above, the Chamber simply
found that there is sufficient ¢vidence to establish substantal grounds to believe that
the implementation of the common plan started no later than when the FPLC was
founded at the beginning of September 202

396, The Chamber has found that there is sufficient evidence o establish
substantial grounds to believe that while he was under house arrest from 13 August
2003 to the end of 2003, Thomas Lubanga Dyilo continued to exercise e fircto within
the UPC/RP and FPLC, the powers that he had exercised since the beginning of

September 2002

7. However, on the evidence admitted tor the purpose of the confirmation
hearing, there is insufficient evidence b0 establish substantial grounds to believe that
while he was detained in Kinshasa from 13 August 2003 to the end of 2003, Thomas
Lubanga Dyilo continued to play a co-ordinating role in the implementation of the
common plan. In this respect; the Chamber notes that all the evidence referred to in
the preceding paragraphs pertains to events which ocourred between early

September 2002 and 13 August 2003,

398,  The Chamber also finds that there is sufficient evidence to establish substantial
grounds {o believe that Thomas Lubanga Dyilo and the other participants in the
common plan implemented it in a co-ordinated manner, and that Thomas Lubanga
Dhyilo had joint control over the implementation of the plan in 2o far as the essential
overall co-ordinating role which he played gave him the power to frustrate the
implementation of the plan if he refused to play his part.

3949, In this regard, the Chamber has already found that there is sulficient evidence
tiy establish substantial grounds to believe that Thomas Lubanga Dyilo, Chief Kahwa,
Rafiki Saba, Floribert Kisembo, Bosco Niaganda and other senior FPLC commanders
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{such as Tchaligonza) knew each other and had been working together from the time
of the Hema mutiny which broke out within the APC in July 2000 and which had
trigeered the creation of the UPCS Moreover, it appears from the transcript
|REDACTED and the statements of [REDACTED])™ [REDACTED|™ and
|[REDACTED]™ that the other participants in the commeon plan allegedly visited
Thomas Lubanga Dvilo regularly and that he was allegedly briefed about FPLC

military operations and the situation in the FPLC military training camps.

™ Sep paragraph 168 above

= [REDACTED] states that [REDACTED] pften went to see Thimas Lubanga Drwyilo, particularly 1o
disruss logistic and financial difficulties ([REDACTED], fine 2366 to [REDACTED], ling 2379 and
[REDACTED, lines 2559-2573); Statement of [REDACTED] (DRC-OTP-M2Z7084, para. 65 and DRC-
OTP-0127-0087, para, B1). [REDACTED] abao refers to the clpse ties between Thomas Lubanga Dvilo
and Rafiki Saba-and Bosco Ntaganda ([REDACTED], [REDACTED], [REDACTED], lings 109-112 and
[REDACTED], lines 113-127),

= [REDACTED] explains that [REDACTED] described b him the clpse ties between Thomas Lubangs
Dryiles, Bosoo Mtaganda and Rafiki Saba (DRC-OTP-0105-0111, para. 144).

= According to [REDACTED], Boson Mtaganda used a Motorala to communicate with Thomas
Lubanga, Chie{ Kahwa and Floribent Kisembyy (DRC-OTP-DI27-0042  para 551 In particular,
[REDACTED] paints cut that Besco Ntaganda contacted Thimas Lobanga regularly. “[REDACTED]
bir wonld contact him at least once:a day and brief him on the situation and how the [raining was
going = (DRC-OTP-0127-0082, para. 56), [REDACTED| alsp mentipns the daily communication
between Bosoo Niaganda and Rafikd Saba {DRC-OTT-0127-0091, para. 102),

s [REDACTED] refers to frequent meetings between Thomas Lubanga, Floribert Kisembo and Bosco
Mtaganda which were held at Thomas Lubanga Dvilo's residence and during which, [REDACTED]
(DRC-OTP-01 260037, para. 60), [REDACTED] also desoribes howy Bosoo Miaganda used a Motorola or
a radio to brief Thomas Lubanga Dyils on ongoing military operations from the field (DRC-OTPAI126-
(1134, para. 57 and DRC-OTP-0126-0113%, para. &%),
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400, In the view of the Chamber, the following excerpts from the speeches given by
Thomas Lubanga Dyilo and Jean de Dieu Tinanzabo before young FPLC recruits,
ncluding those under the age of Hfteen years, at the Rwampara Camp on 12
February 2003 are indicatve of the level of co-ordination in the implementation of

the common plan:

TL: (...} 1 am Thomas Lubanga, the President of cur party, the UPC 1 think this
is the first time that many of you heve seen me. . sn'Eit?

ALL: Yes

TL: Ah?

ALL: Yes

TL:  Have you seen me befrre?
DRSS, Cut to view of onbookers]

TL:  You are vsed too.. falking with our comimanders_ . who are . erme.. are...
helping with this... work... of traning... who are.. are... building th
anmy svery ... everpday. | am with them all this thme but thene s & Tot of
work.. A lot.. And... sometimes my work fequires me to go abeoad or 1

hove meetings all the time ... So it 8 difficult for me o meet with yom all the
e

100 1040 Cut to view of inlookers]

TL:  ...erm, the Chiel of Staff, Commander Bosco, comes o osee you. Doies he
coma here?

ALL: Yes

TL: Does he come here regularly?

ALL: Yes

TL:  If he does not come, you tell me. Does he comie here regularly?
ALL: YasPT

IT: [e.] Mow | have seen you, | do not want to talk for too long. Continee your
fraining. We are keeping an eye on you all the time 50 that we can know
vour problems. . and solve them. You said a while ago that the Operations
Commander., Commander Bosoo comes to see you regularly. If yoo have
difficulties, tell hin. And they will get to o higher level . of our leadership.
Because he is o senior leader of our army the FPLC

401. Regarding the crucial role played by Thomas Lubanga and his ability to
frustrate the implementation of the common plan, |REDACTED| states that
[REDACTED] had to meet Thomas Lubanga Dyilo because he was the only person in

= DRC-OTP20-0343, line 15% to DRC-OTPOL20-0344, line 185,
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a position to solve the logistic and financial difficulties that they sometimes had o

contend with.®®

412 According to [REDACTED], [REDACTED] told him that Thomas Lubanga
"used o take most of the decisions himself without consulting with the members of
the movement's executive™™ and “was running the movement like a dictator and

was against any dialogue within the movement. "=

3. Furthermore, when asked whether the UPC identified itself with Thomas

Lubanga Dyilo, Kristine Peduto answered as follows:

The movenent recopnised him as its leader, The UPC a1 that me was widely
described as being under the control of Mr Lubanga, The briefings [ received from
my cilleagues, the military observers, also indicated that that was the case

2 Bulyective elements

a. The suspect must fulfil the subjective clements of the crime
charged
. The Chamber tinds that there is sofficient evidence to establish substantial
grounds o believe that from early September 2002 to 13 August 2(Ki3, Thomas
Lubanga Dyilo:

L was, at the very least, aware that, in the ordinary course of events, the

implementation of the common plan would involve:

- the voluntary recruitment of children under the age of fifteen years into

the FPLC;

- the forcible recruitment of children under the age of fifteen years into
the FPLC;

= Sew footnote at parn. 393 above.

= DRC-OTP-0105-0111, para. 144

M DRC-OTP-0I05-0111, para. 145.

1 Testimony of Kristine Peduto (KCT-01-H-01-06-T-38-EN[ 20N 206 Cormected |, p. 48, lines 5-4,
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- the use of children under the age of fifteen years to participate actively

in military operations and as bodyguards to protect military objectives;
i accepted such a result by reconciling himself with it or by condoning it.

405.  In reaching this finding, the Chamber has given special consideration to the

hollowing evidence:

L Kristine Peduto’s written report of 26 March 2003 entitled “Hisfoires
individuelles — Burtin (lurid”, which situates Thomas Lubanga Dyilo at a
place and tme where children under the age of Afteen years were being
forcibly enrolled into the FPLC™

ii. Kristine Peduto’s testimony about the visible presence of children under
the age of fifteen years among FPLC soldiers guarding UPC buildings in
Bunia in September 20025

iii. the combination of the evidence relating to:

- the extent of the voluntary and forcible recruitment of children under
the age of ffteen vears into the FI'LC and their active participation in
military gperations and as bodyguards to protect military objectives™!
and to

- the proximity of the FPLC military training camps, where young
recruits under the age of fifteen vears were receiving military training,

oy Thomas Lubanga Dyila’s residence in Bunia; ™

iv. the statements of [REDACTED)= [REDACTED[ and [REDACTED]}

concerning Thomas Lubanga Dyilo's visits to FPLC training camps in

I MONUC, Hetodres Defioiduelles — Bigwin (Bari) Exfavits soldets (DRC-OTP-0152-0275).

0 FCC-0E-01-06-T-37-EN[ 1 3Mov2006Edited |, p. 28, line & to p. 29, Tine 25,

 Sow Sections TV B 1) and 2) above.

= For example, those in Centrale, 12 kilometres north of Bunia, Rwampara, 15 kilometres south-west
of Bunia, and Mandro, 15 kilometres east of Bunia (see para. 2n3 above).

* Statement of [REDACTED] (DRC-OTP-0I-M 29, paras. 3(-31},
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|REDACTED] at a time when the camps were under FPLC control and
when recruits under the age of fifteen years were undergoing military

training there;

v. the video of Thomas Lubanga Dvilo's visit to the Rwampara Camp on 12
February 2003 and the transcript of the speech he gave before the young
FPLC recruits, including those under the age of fifteen years, urging them
to complete their military training and prepare to participate in military

operations ™

vi. Kristine Peduto’s testimony that Thomas Lubanga issued instructions that
Hema families be encouraged to provide young recruits to the FFLC,
including children under the age of fitkeen years;™ and

vii. Kristine Peduto’s testimony that Thomas Lubanga Dyilo used children

under the age of fifteen years as bodyguards to guard his home.™

4. The Chamber finds that there s sufficient evidence to establish substantial

grounds to believe thak

i from early September 2002 to 2 June 2{K)3, Thomas Lubanga Dyilo was
aware of the factual circumstances that established the existence of an

armed conflict of an international character;

i from 3 June 2003 to 13 August 2003, Thomas Lubanga Dyilo was aware of
the factual circumstances that established the existence of an armed conflict

npt of an international character;

iil. from early September 2002 to 13 August 2003, Thomas Lubanga Dvilo was

aware of the existence of a nexus between the enlistment and conscription

o Staement of [REDACTED] (ORC-OTP-0126-0129, para, 34)
* Statement of [REDACTED] (DRC-OTP-0126-0158, para. 23,

s Transcript of video material {DRC-OTP-0120-0343, line 142 to DRC-OTP-0120-0349, line 339),

" CC-H-01-01-06-T-37-ENJ | SNov2006Edited |, p. 93, line 25 to p, 94, line 15,

1 JCC-H-01-01-06-T-37-EN[13Nov20D6Edited |, p, 98, line 24 to p. 100, line 17,
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of children under the age of fifteen years into the FPLC and their active
participation in hostilities, on the one hand, and the armed conilict taking
place in fturi, on the other.

7. In reaching this finding, the Chamber has given special consideration to the
evidence discudsed in section IV A Lb,

b. The suspect and the other co-perpetrators must all be
mutually aware and mutually accept that implementing their
common plan may result in the realisation of the objective
elements of the crime

4.  The Chamber finds that there is sufficient evidence to establish substantial

grounds to believe that from early September 2002 to 13 August 2003

L Thomas Lubanga Dwilo, Chief Kahwa Panga Mandro,= Rafiki Saba,
Floribert Kisembo, Boseo Ntaganda and other senior FPLC commanders
such as Tehalingonea were aware that, in the normal course of events,
children under the age of fifteen years would be voluntarily or farcibly
recruited into the FPLC and used to participate actively in military
operations and as bodyguards to protect military objectives as a result of
implementing their common plan in furtherance of the UPC/RI and FPLC

wear effort which entailed:
- the voluntary or forcible recruitment of young persons into the FPLC;
- subjecting the young FPLC recruits to military training; and

- using the voung FPLC recruits to participate actively in military

operations and as bodyguards to protect military objectivess

™= Concerning fhe period during which Chief Kahwa allegedly took part in implomenting the common
plan; see foomabe 307 above.

** In the case of Thomas Lubanga Dyilo, the Chamber has given special consideration to the evidence
discossed in the proveding sub-sectipn. In the case of Chief Eahwa Panga Mandeo, Rafiki Saba,
Florbert Kisembo, Bosco Mitaganda and Tohalingonza, the Chambser his given special comsidecation to
the evidence discussed in the paragraph referred to in footnote ST
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ii. Thomas Lubanga Dyilo, Chief Kahwa Panga Mandro, Bafiki Saba, Floribert
Kisembo, Bosco Ntaganda and other senior FP'LC commanders such as
Trhalingonza accepted the idea that the implementation of their commaon
plan would lead to:

- the voluntary or forcible recruitment of children under the age of fifteen
years into the FPLC; and

- using them o participate actively in military operations and as

bodyguards to protect military objectives ™

fit. Thomas Lubanga Dyilo, Kahwa Panga Mandro, Rafiki Saba, Floribert
Kisembo, Bosco Ntaganda and other senipr FPLC commanders such as
Tehalingoneza all shared the awareness of the consequences described in
paragraphs i) and ii) above and accepted them.™

¢, The suspect must be aware of the factual clrcumstances
enabling him or her to exercise joint control over the crime

409,  The Chamber finds that there is sofficient evidence o establish substantial
grounds to believe that from ¢arly September 2002, when the FPLC was created, until
13 August 2003, Thomas Lubanga Dyilo:

L was aware of the specific role that he played within the UPC/RP= and the
FPLG;=

=i In thie case of Thimas Lubanga Dyilo, the Chamber has given special eonsideration to the evidence
discussed in the preceding sub-section. In the caseé of Chief Kahwa Panga Mandro, Rafiki Saba,
Floribert Kisembo, Bosco Mtaganda and Tohalingonza, the Chamber has given special consideration to
the evidence discussed in the paragraph referred to in footneote 507,

™ In reaching this finding, the Chamber has given special consideration to i) the evidence relating b
the fact that Thomas Lubanga Divilo, Chief Kalwa, Rafiki Saba; Floribert Kisembo, Bosco Nizganda
and Tohalingonea knew each other and had worked together from the Hme of the Hemas mutiny (n
July 2000 which bed to the establishemnt of the UPC {para. 168 above); and i) the evidence discussed
in para. 358 above.

** In neaching this finding, the Chamber has given special consideration to the evidence discussed in
saction VIB.1a

" In reaching this finding, the Chamber his given special consideration to the evidence discizsssad in
section Y1.B.1.a,
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ii. was aware of his co-ordinating role in the implementation of the common
plan in furtherance of the UPC/RF and FPLC war effort a) by voluntarily or
torcibly recruiting voung people into the FPLC; b) by subjecting them to
military training; and cj by using them to participate actively in military

operations and as bodyguards to protect military objectives;™

iii, was aware of the essential nature of his co-ordinating role in the
implementation of the common plan and of his ability to frustrate the

implementation of the plan by refusing to play this co-ordinating role™

3. Conclusion

410, Accordingly, the Chamber finds that there is sufficient evidence to establish
substantial grounds to believe that from early September 2002 to 13 August 2003,
Thomas Lubanga Dyilo incurred criminal responsibility as a co-perpetrator within
the meaning of article 25(3)(a) of the Statute for the crimes referred to in Section IV of

this decision.

™ In reaching this finding, the Chamber has given spiscial consideration to: () fhe video recording of
Thomas Lobanga Dwvilo's visit to Rwampars Camp on 12 Februacy 2003 during which, after
introducing himself as the “President of vour party®, Thomas Lubanga Dvilo explained to the recrults,
inclading those under the sge of fifteen years, that, "You are osed to.. talking with our
commanders. ., who are . erm. . are_ helping with this. . work. . of training... who are. - are...
building the army every ... evervday. | am with them all the time but there is a lot of work... A kot
Al sometimes my work requires me 1o g abroad or 1 have meetings all the tme ... So it is
difficult for me o meet with you all the time." (DRC-OTP-0TI-0343, lines 169-175); i) the transcript of
the Prosecution's. interview of [REDACTED], which shows that [REDACTED] ([REDACTEDY, line
2366 to [REDACTED], lioe 2411), and [REDACTED| ([REDACTED]. lines 2565-2566) often had to meet
Thiymas Lubanga Dvilo, the only perscn in a position b resolve the logistic and financial difficaltios
that they sometimes had to contend with; i) the transcript of the Prosecution’s interview of
[REDACTED] and the statemsnts of [REDACTED), [REDACTED| and [REDACTED], who allege that
other participants in the common plan often visited Thomas Lubanga Dhilis and thist he was d facte
regularly briefed about the general sitluation m Iun and, in particolar, about FPLC military operations
andd the situation (n the FPLT militery training campy (see footrotes 333 o 536); and iv) the Statements
of [REDACTED] (DRC-OTP-U108-1124, paras 3 and 31), [REDACTED| (BRC-OTP-0126-0124, para.
), [REDACTED] (DRC-OTP-0126-0158, para. I3) regarding the visits paid by Thomas Lubanga Dyilo
oo FPLC military training camps located in [REDACTED] when they were under FPLO controd, and
where FPLC recruits under the age of fitesen years were undergoing military tralning.

™ In resching this finding, the Chamber has givew special consideration to the evidence refermed to in
the preceding foatnote.
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FOR THESE REASONS,

RECALLS that in its decisions of 10 February 2006 and 3 October 2006, the Chamber
found that the instant case fell within the jurisdiction of the Court and was
admissible pursuant to article 17 of the Statute, and DECLARES that no new

submissions were made before the Chamber in this regard;

DECLARES that the Chamber did not decide anew upon the numerpus Prosecution
Rule 81 applications which are affected by the judgements rendered by the Appeals
Chamber on 14 December as the Chamber is satisfied that the "sufficient evidence to
establish substantial grounds to believe” standard under article 61(7) of the Statute
has been met without reference 1o the Prosecution evidence affeched by those

judgements;

DECIDES to apply, in Annexes] and [l of this decision, the guiding principles
prescribed in the judgements rendered by the Appeals Chamber on 14 December
2006 to the redactions outhorised to the following documents after the decisions

atfected by the said judgements were rendered:
i) the statements of |[REDACTED|, Kristine Peduto and [REDACTED],
i} the transcript of the interview of [REDACTED],
iil} documents related to the said statements and transcripes;
DECIDES to admit into evidence the items seized from the home of [REDACTED];

DECLARES that the Defence has not presented sufficient evidence to lead to the
conclusion that some Prosecution evidence was obtained as a result of the seizure
conducted by Uraguayan MONUC forces on 6 September 2003, and that, as a result,
the Chamber is under no obligation to consider whether items originally seized by
thise forces are admissible under article 69(7) of the Statute for the purpose of the

confirmation hearing;
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DENIES the Detence application to declare inadmissible any evidence tor which the
Prosecution has not provided an explanation as to the chain of custody and

{ransmission;

DENIES the Defence application to declare inadmissible any anonymous hearsay
evidence and DECLARES that in principle, such evidence was only used to

curroborate other evidence;

DENIES the Defence application to declare inadmissible the attestations of birth
[REDACTED] and DECLARES that the probative value of these attestations was
determined in the context of the assessment of the totality of the evidence admitted

tor the purpose of the confirmation hearing;

DECLARES that, in respect of the Defence challenge to the credibility and reliability
of statements made by children and the entire testimony of Kristine Peduto, the
Chamber attached more probative value to those pieces of evidence from the children
and from Kristine Peduto that were corroborated by other evidence admitted for the

purpose of the confirmation hearing;

DENIES the Defence application challenging the admission into evidence of four
reports presented by the Prosecution at the hearing of 27 November 2006 concerning
the meaning of the term "Hema Gegere” and an expert report submitted to the Cour
d'appel de Parts presented by the Prosecution at the hearing of 27 November 2006 and

DECLARES these reports to be admissible as evidence,;

DENIES the Detence objections relating to the admissibility and probative value of

some of the witness statements disclosed to the Detence:

DECLARES, in regard to the Prosecution application challenging the authenticity of
some pieces of evidence presented by the Defence and requesting that no probative
value be attached thereto, that the Chamber determined the probative value of these

pieces of evidence on a case-by-case basis;
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DENIES the Prosecution application objecting to the admissibility of the dated and
sipgned  version of [REDACTED] letter presented by the Defence on

27 Movember 2006;

DECLARES inadmissible the study by the University of Califoenia, Berkeley, which
the Defence failed to provide to the Chamber;

DENIES the Detence application to withdraw the statement of [REDACTED] and the
transcript of the interview of [REDACTED] from the Defence List of Evidence;

DENIES the Defence application concerning the form of the Document Containing

thi Charges;

DECLARES that the Chamber took into consideration only matters that were

discussed orally by the parties at the confirmation hearing:

DENIES the urgent Defence application filed on 18 December 2(06 seeking access to
a Human Rights Watch and Redress report entered into the record of the Situation in

the DRC on 30 June 2005;

DECLARES that no evidence was presented which would make it possible to
conclude that the Prosecution did not disclose to the Defence the bulk of potentially
exculpatory evidence or evidence that could be material to the preparation of the

Defence:;

CONFIRMS, on the evidence admitted for the purpose of the contirmation hearing,
that there is sufficient evidence to establish substantial grounds to believe that
Thomas Lubanga Dvilo is responsible, as a co-perpetrator, for the charges of enlisting
and conscripting children under the age of fifteen yvears into the FPLC and using
them to participate actively in hostilities within the meaning of articles 8(2)(b)(xxvi)

and 25(3){a) of the Statute from early September 2002 to 2 June 2003;

CONFIEMS, on the evidence admitted for the purpose of the confirmation hearing,
that there is sufficient evidence to establish substantial grounds to belleve that

No. 01/04-01/06 156/157 29 January 2007

Offfcind Coars Traveslatusy



TOC-0104-0 1 06-B03-EN 14-05-2007 157/157 SL PT

Thomas Lubanga Dyilo is responsible; as a co-perpetrator, for the charges of enlisting
and conscripting children under the age of fifteen years into the FPLC and using
them to participate actively in hostilities within the meaning of articles 8(2){e){vii)

and 25{3){a) of the Statute from 2 June o 13 August 2003;

COMMITS Thomas Lubanga Dyilo to a Trial Chamber for trial on the charges as
cunfirmed;

TRANSMITS this decision and the record of the proceedings in the instant case to

the Presidency pursuant to rule 129 of the Rules.

Done in French and English, the French version being authoritotive.

Judge Claude Jorda
Fresiding Judge

Judge Akua Kuenyehia Judge Sylvia Steiner

Done on this Monday 29 January 2007
At The Hague

The Metherlands
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