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liEREBY RENDERS THE FOLLOWlNG DECISION. 

PRE-TRIAL CHAMBER J o! IM lntematlonal Ccamtnal Court ("~>e Chamber" and 

"the Court" respectively), having held the conflrmarlon heill'ini; in the rose a! Tiie 

Prosecutor t'. 111011uts Lubau.o;;a Dyllo, 
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5. Thomas Lubonga Dylla was born m 196(1 in [lba fDjugu rerruory of hun, 

Orientate Province, DRC), and belongs to the Hema etluuc group He studied •t the 

University of Kisang.:mi, where he obtained a degree in psychology. From l9flli to 

1997. he •lleg.'<lly headed •n organis.ltion called "Votura", From 1990 to 1994. he was 

also allegedly assistJnt at the CEl'RO~lAD Unlversitv. Throughout th.-it period. ht> 

4. ln the summer t'~r JQ99, ten!>.it.•n~ JcvcJop.:d £ .l result of disputes OVc!T the 

.1UncoltJon l'li LlnJ iJ'\ lturi and the appropriauon or n.stural resourees, During the 

St.'COl\J h;sJf or 2002, there Wol~ ~nc\\1cd violence in various parts Of the district. 

3. The majority of the population 0£ lturt makes its living uom egnculture, and 

the rest from trade, animal husbandry and fishin11 Agriculture ss the principal 

economic activity of the Lendus, whlle the Hcmas are more active in livestock 

t-.lnning. 

2. lturi is rich in natural resources, such as gold? oiJ, timber. colten and 

dlamonds. For example, the l\.1l'lng\Yulu mlne, which is located about (ort)-fi\fe 

kihlnll'"t~s north-v .. ·est llf BunL.l~ is the most important gnld nlinL' ln the DRC and one 

o( the mosr important in Central Africa. 

L lturi Is i1 dlstrh."1 in the Oricnt.lle Provine~ nt' the Democratic Rt.'public <tf the 

Congu (tho DRC). II is bMtlcrcd by Ugando lo the east and Sud.10 to the north. It> 

population I.'. between 3.5 aud 53 mlllion people, of whom nnly Jboul 1(1(>,0(XJ Hvc in 

Bunie, the dlstrict capital, lturi':. poputauon consists ot some 20 Ji£!erent ethnlc 

smup!t-, the la.rg~!'.t belng Lhe Hemas, the Alur», the Bir.l!t, the Lendus and their 

southern sub-group. the Ngitb. 

!. 71U' DtStricl of lturi l>tfert I July 1001 

A. Fattu>I Baekgrcund 

I. INTRODUCTION 
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• Cumculum Vil.al> l'f Th.;)mas Lub.:ang.i. ORC-OTP~..0378. 
: DRC-OTI'-O>'tl-~7. Statcmi!Ot 01 IREDACTEDL ORC-0,,,-(IJDS-01()11. p.lG. 137 and DRC-OTP- 
0105-0l43. p..tr4. 342. 
,. tCC-(lll(lt--0 l/06-3.56-C <11li· J\nXl.. 
' lbkl .• f)>)fiL 1-l 
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9. In the "Document Cont.llnin~ the O>Jt}:\<"'- Article 61(3)(a),"' flleJ nn 2S 

August 2006, the Proseeuuon charges TI1om.>S Lubanga Dytlc under articles 

8{2)(e)(vl~ and 25(3)(a) ol the Statute witl1 the war crimes of conscripting and 

enlisting children under the age oi 6iteen )'~;us iruo Jn armed group (in this case, the 

FPLC, milltru; wing (lithe UPC since September 2002)' and using them to partlcipate 

8. ln early September 2002. the UJJC \Y>i!> renamed Union dts PnJru1te> 

Ca11.~oln1s/R.!co•tdllaba11 •I Palx (UPC/RP) and 11iomas Lubmi~a Dvtlo appointed its 

PresidenL A Fe" days Iater, in Burua, Thomas Lubanga Dydo signed the decree 

appouiting the members ol tlie tu-st UPC/Rl' esecunve for the lluri District, Al the 

same lime, a second decree of6cially establlshed the H'LC. J mmedlately niter the 

estabhshmeru ef the tPLC, Thomas Lubcng a Dyllo became its Commander-in-Chief. 

7. On 15 September 2000. the statutes of the UwOJJ d,o; l'alnvts Co11,!l<'la/; t UPC) 

were "1gnt'd by Thomas Lub•n~a Dyilo • .is the lirst signatory. and several other 

persons whn subsequently held leadership positions within the pJ.rty and its armed 

military \\,ling. the Forces Pt1trialiquts pour /11 Libetr11tiou du Co11go (FPLC). In Al.lfi'USt 

2(Kl2, the lJPC took eoruro! uf Bunla.' 

6. On the evidence presented for the purpose or the confilmM:ion hearing, jt 

would appear that Thnm;is Lubanga Dyilu entered poUtio. between late I "99 and 

early 2()()0. Soc.ln thcrc.lflct, he WOl~ eleeted tr1 the Iturt Di.:.lri.:t Assembly.' 

also engaged ln other income--gcne.rJting activities, ra11~ing from ~armulg to gold 

tradlng. 
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(bid •. para. 'l.'J. 
thl.d., par.a. 7, 

·(htJ .• fl"'U.U 
• lbld., para. 27. 

lbld.. par.a. 4(1 
... lb1d., para...34.. 
IJ Ibld., P.,ltal. 20 and 23. 
c lCC-01,m-.1. 
n ICC-Ol;t);I-?. 
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14_ On 16 September 2004, judge Claude Jorda W.>S declared Presiding Judge or 

the Chamber," 

l3. On 5 July 1(M).I~ the Presidencv nf the Court asslt?;nt:-d the.' Situation in th.: 

Democratic Republic of the Congo to~, .. Oiamber." 

B. M•jor procedural seeps 

12 The Prosecuuon submits that Thomas Lubanga DyUo is cnrulnally responsible 

For the crimes Jlsted ui the Document Contarrung th e Charges JS a co-perpetrator, 

jointly with other Pl'LC omrers end UPC members and supporters." 

11. The Prosecution lurther subnuts tl'\lt, after its foundlng and until the end or 

2(Kl3, the FPLC continued to syste.matic;iUy enlist and conscript children under th.: 

aAe of fifteen years in Jar~ numbers in order to provide thenl. \\,lith milit.lr) training, 

and use than subsequently to participate actively fn h()StiJities.• in..-:ludlng as 

bodyguards. for sentor FPLC nliljt.1ry commenders.t Thci FPLC military ttr.ining 

c..1mps included c;in1ps in Cemralc. Mandro, Rwampara, lrumu and Bu~.111 

IO. The Prcseeutien asserts th.Jl even prior tL1 the t'ounding of thr FPLC:. t.he Ul'C 

actively recrulted child.ren under the ."Jt;c of tlftcc.Jl years In signiiic.ml numbers and 

subjected them tu ntilitary Lraininfi ln Its milltary training an1p in Sow, runongst 

other places.' 

actively m hostilules.' The Prosecution submits that "'the crimes occurred in the 

context of an armed conflict no1 of an international charecrer,": 
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19. On :!fl July ond 2() October 2()0(;, the Cll.unl:!cr gronteu the >t.ltU> nl victin» 

authortsed lt) p.irlicipatc in the case oi 71u l'rosetutcJr l'. Thsnnas Luhcu1>:n D,1tll1l io 

Applicants a/00(11/()(>, •10002/06, a/00(13~16 and a/OJ051116.'' According le> the decision, 

the !l;f.'.ltu.:. of victim ,,·it:hin the mtJ.nin8 o( rule 85 o( the Rules b. subjert l.o the 

18. On 21 March 2(J06, the Chamber designated Judge Syl\•1• Steiner as Sm~Je 

judge responsible tor exercising the functions o( the Ch.1mbct in the instant case, 

including those functions provided for in rule l!l(2)(b) o( the Kuks of (1roccdur< aud 

Evrdrmr ("the Rules")." On 15 and 19 Moy 2006, the Single Judge rendered two 

decisions on the system of disclosure and the estcblishment or a limetable.1~ 

17. On 2ll March 2(KJ6, Thomas Lubango Oyilo made his first appearance before 

the Chamber at .l hearing during \'o'hid) the Chamber sal-isfied itself that he hadbeen 

informed of the crimes wluch he Is allegt."'t'I to have committed and of his ri~hts. At 

Lh..tt h~JrinJ>. the Chamber announced that the o.u1firnl.ltitm h~a..ring would be held 

on ll June ~OOb .. 

16. On 10 ~ebruurv 2(Kl6, the Chamber issued .i w.trr.int of arrest Jgainst Thnm;is 

Lubanga DyHo.(; A ri .. ""lues-l for his arrt>st and surrender was then tran:i..mitted to the 

Democreue Republic of the Congo on 24 Pebruary 20(1(,.' On 16 aud l7 March, 

Thomas Lub.ii>i;• Dyilo W"-' orrust<'l.I in the Democratic Republic of the Congo, 

surrendered to the Court and tralb(em..-d h'I the Court's dcte:ntic-H1 centre in The 

15. On 12 [cnuary 2(M)b, the Prosecution Illed the application requesting the 

issuance o~ a , v arrant of arrest against Thomas Lubanga DyrJo.u 
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25. On 18 October 2(Kl6, Single J udge Claude Jord.1 "-i••'t<d the •ppli<.1tlon for 

interim release submiued by the DeE..."Occ ~rThc.)n:w.s Lubanga DyUn,r 

2-l On 5 October 21X)O, the Chamber designated Judge Claude jorda as Smgle 

judge in the case o( Tl1l' Pt'iJSet-utor v. 11"11,,as Luba11;~ Dytlo responsible for exercising, 

amongst other functions, the Iuncrlons provided for in rule 122(1) oJ the Rules until 

the- end ot the coniit·m.:ition hea.rin~. 

23. On 2 August," 15 and 20 September" and 4 October 2006." the Chamber 

rendered four dcclstons on applications enncemlng redactions and summary 

evidence filed by the Prosecuuon pursuant to rule SI of the Rules. 

21. On 3 October 2(10i>. the Chamber rejected Liu: challcng• to the Court's 

jurbdictlon made by tho Defence wider article 19(2)(0) of the Statute." In • decislon 

rendered on 14 December 21))6, the Appt'.tls Chamber upheld the impugned 

decislon .. ::t 

21. On 21 September 2006, the Chamber rendered a decision on the arrangemerus 

for the participation of victims at the confirmation hcarlng.11 

Lubang.i Dyilo, as ~1 Ctl-petpt:trJlt'lr. ct)ru.cripted .i.nd enlisted children under Lht.' a~c 

of fifteen yoars and used them 1(1 fWticipale •ctivdy in hostillUes"' 

20. ln the Docurneru Cont.lining the Charges, £Urd. on 18 A ugu~l 2(M)6, the 

Preseeutlen submits thJt between l July 2002 and 31 December 2()03, Thootils 

existence of a d.reci causal lmk between the harm suffered by the apphcant and the 

charges brought against Thomas Lubanga Dyllo. 
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31. followln)\ the h"aring. on l and 4 December 2006, the Representatives of th~ 

Victinls filed \\lrittcn observations on points of fact and 111\v discussed at th.: 

30. The eonflrmatlun ht":tring in the. case '''JS held lrom 9 to 28 November 2006 in 

aecordanoe h•ith the terms set on 7 November 10l16 pursuant tt) rule 122(1) nr the 

Rulo.11 

29. On II November 2006. the Chamber rendered • decision on the proofini; of 

witnesses before they t£stily before the CCIUrt"' U1 which It ordered ~le Vlctuns and 

\Vilnesses Unit to J:..\rruUnrise the: witness with the Court, tQ explain to her ho'' 

proceedings are conducted before the Court, 'vhh particular reference to the 

cont1rmotion heJ.ri.ng, and to discuss \\11Lb the wuness matters relating to her 

protection, The Chamber also ordered the Prosecution not to proof the- wltness and to 

refrain Irom WI i:ont.Jd wlth her outside the courtroom ~ronl the moment she made 

the solemn undertaking provided ror in rule 66 o( the Rules. 

28. Al Lhc heanng of 2~ October 2lK)b. the Prosecution informed the Chamber ,,r 
its intention to p~>f th~ witness whom it tntende .. i to call to testify ;it th.: 

confirmution hearing, 

27. On 20 October 21)()6 .ilso, tl .. Proseeunon addressed itt. lll>Jl llil 11f Evfdence io 

the Chamber under' rule 121(3) '1f the kules.> On 2 and 7 November 20(1(>, the 

Defence filc..J its Ll!>tOf Evld!!nCI!."' 

26. On 19 and 20 October 200~, the Chamber rendered two decisions authcnsing 

the Prosecutor to call a 5tJlf member of the United Nations Organization to testify 

before the Chamber at the corulrmation hearing It also authorised an observer from 

the Unilt'd Notions 10 attend the heanng. 
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arrlved ot its declslon," 

32. On 14 December 2()(11,, the Appc•l> Chamber reversed> the decislons of 15 and 

20 September 1.t~ on llk' redactions made by the Pmst.~tlt1n under rule SJ o( the 

Rulo."' The Appc.ili. Chamber hdd th;st the Pre-Trlal Chamber'« dc..::isl<'n Jacl,cd 

SUfficil!rlt rCJ.Snning JUlhltrising tht.' redactions rur ihe purpose Of protttting (urthcr 

investlgauons under rule l!l(2) Ill the Rub ur n> protect tho Identity ol vlctims, 

where ncres..,ry, under rule 81 (4) ol the Rules. 1110 Appeal» Chamber held ~1at thi> 

error matori.1U} .1fk>cted the Impugned Decision In thJt It could not be est.1bUsheJ, 

on the basts of the rcasonlnJl th•t was provided, h('" tho Pre-Trial Chamber had 

hcol.rlng.12 The Prosecution's observetloos addressing matters that were discussed at 

the confirmot;on he.rlng were filed on 4 December 2!XJ&." On 6 December 200~, the 

Defence Eiled its bncf on points o( fJct and law discussed .>t the hc..~ring.>' 
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- lCC-Oll04--01t'tl6~74S-Conf, pll.''1!1 8-1'3, qul'!tl.ni, fr.om Tiw l'101H•cut,•r e. O.uio IU1t1lU, Case Ni.a. IT.-95- 
1+.f [A>o.gon or In t\mcmbcr J9Q5, p. 3. 
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35. In her written observations, the Le~11l Hcpresentati\'e tlf Victim J/0105/0ti 

considers that while the bench may. Ior the purpose." ut' the warrant of arrest, base 

their decision Stitely on the perception thJl the Prosecutor has c)f his case, ,.,,ith 

34. The Proseeueon considers th.at in eonsuumg the "substantial ground. ... to 

believe" standard under orticle 61(7) oi th• Statute, the objet'I and purpose u( the 

c:onfirmJtion hearing must be ta~n Into .lC'CUUDL IL submlts th.il the purpose ol the 

Cl)n6mw.ti(ln lll!.lring i~ tu ensure th.lt the evidence is bUFfideru to justify co1"tuniltaJ 

((lr trlal, ,\ddint; th.it the prescnLllian of summaries as provtded fur in .rtld• 61(5) 11r 
the Statute ~upports this viewpoint, The Prosecuuon goes 011 to YY that the ~tand.JrJ 

prescribed by article 61 (7) comes dose 10 the standard defined "" " ...• 1 credible case 

which would ru n~lt contradicted by th~ Defenee) be J. suJficiitJll 00..-.is ro convict the 

accused on the charge," • 

e] AJjQum the hcilnng .tntl O..'((U.st the Prn6iet..-ut..1r trJ a.inshli!r 

i} rro\1ding furtber e\>1d~~ or conducting Iurtber in\'\.>s:t1ga11on wuh 
rtspect II'\ .l p.artirulilr chilrgt.'; ''' 

II) Anlendi.ng ad\lltgl'"M.l~ tbea·ld.?11cesubmitttd llppi'olt'S tol'St.JbU&l a 
dlfLL"'tcnt crtme ,,•tthin the junsd1cboo at the Ccun, 

.i) Cnr1finn I.Ju~ c.b.arges u' rulanun tu whldl h tus deternueed I.ha! l.hcni b 
Q.iffick--nt O\ rdence, and 1,, .. 1mm11 the pcrsnn t1' a Trial d\Jmb~r tor trial on ttw 
charges as mnfinnc-d; 

b) O...."'C11M Ii• ccefirm those duirgt"S In rcl.a.11.on tv wrnch ll has Jclamincd lh.tl 
thl•ru is i1'\Suffioent E'\id\!'tlCe; 

Tbc f'N-Trll.l Ctwi:mbt..•r shall, (In lh.:> basis oC lhi: he".tring. determini: \Vlwlhcr lbL!m 
'-' suffid...TOC ev.dcN."e to ~bit.Sb wh<illlnU.lJ gmun<H so bebeve llwt the person 
Q.'l:nmJJt.ed c.11dl of tbe cnmes 4.ilarged. Batoed un it:. J...-tcmunatffu1, ~ rrt!-Tri.al 
Cbamber sh.lll 

33. Pursuant to article ol(7) of the Statute: 

A. The standard under article 61(7) o( the SIJ.tule 

n, PREllMlNARYEVIDENTIARY MATrERS 
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ICC~lfO-l--111/tln--74...~lEN, parh >HI 
111 ECC-Oll'04-1.ll/(lt'i-76t paras. 31-4L 
" l!nH\.>d Nations High G1mmi~OOTI tor Hurruin Rights. Rq_..-irt r1( th.! CormtultN 11gl1Jt1~t Ti'l'tu.rr. Uru100 
Na.tinm Ooa.uucnt, A/53(4-t. Ant"W.A DC, par.L n 
e EutOf"!.ln Coort N I luman Right5. St.trrlr•s e. "'" UruW KJ11.~n1. Judgcmcnl (.f 7 Jul\• l<IB9. 
Applic.lti11n N{I. t.W.'8/88. 
0 Europc.m Cou.n of Human Rights, (.;.r.and Ownl~r • .-\l,u1U1ituhm and Aff:nnrti l' TurUy. Judganent ol 
4 F®ruary ~ Apphcatk'ns Nos. 4o8?7,.W .:and 4b951/fl9 • 
.,. Sc-e alSfl Europe.in C,iurc of l lum.:in Rlght!i. CIJrtlw/ t'. th.: Uuill'JI Kil'1):1!11r11. Judgcnll."!nl ol 15 Nn\'l'ffiber 
JY')f\. Application No.121-U/Q3, ~na. 'fl. 
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39. Ac..:ordingJy, the Ch.-11nbcr consiJt'J's th.at for the Prosecutlon tt) meet Its 

evidenuary burden, it mu.st nffcr conerete and tangible pl'l,)4.1( d.t!!nunslr.i.tting a tlcar 

line or reasoning underpinning its specific JU~satl\lfb. Purthermore, the "'substantia.J 

38. 'ro define the concept of ''MJbst.lnli~1l grounds to beheve", the Chamber relu.~ 

on mternationally n:~rused human rights jur15prudence.. In this regard, in Hs 

jud~einent c.1f 7 July l987 in Sotr111g l'. LJ1utt'tl J\.lugdou1, the European Court ol Human 

Rli;hls (ECHR) defined this standard as meaning Ul.lt •sulm.>ntiJll i;rounds have been 

shown for beheving."" In a joint partially disscntlng opinion appended to the 

judgement in Mnn111tkulov nml t\sk.>rov v. TurkLy, Judges Bral7.o}, Bonello and Hedigan 

eonstdered th.it "substanual grounds to believe" should be defined as- "'sLron.g 

grounds for believing, "'"' ttilnreover, in th.>t case, the Cr.Ynd Chamber o( the ECHR 

assessed ll'le ~teri.ll placed before it as a whole." 

37. In the opinion or the Chamber, the purpose of !he con!irmation heorin~ is 

li1nit~J to conlnlitllng lor trial only ihose persons it~'ll.inst whom sufficiently 

co1npelllnx chargt.">S t,"Oing bevond mere theory or suspicion have been brought." This 

rnecharusrn is designed to protect the rights of the Defence against \'lrongful and 

\VhoUy unfounded charges. 

30. Approaching this from the perspective ol the conviction or an accused, the 

Defence consjders that the evidence presented Li)• th!! Pl'OSl:1.."lllior1 must be sufficient 

respect l:('l the conrtrnwtion of the charges, the Chamber must establlsh thar "serious 

presumpuons" exi$L-" 
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Arstly 11w Ckfmce ch.tllcngl"d the otelmlsa£biJiJ~ of .:iJI .md£!QCc included In the 
U:.t u( Evldl!lt<."I.! al the: Prnsecuw1 nr 2(1 OdDbc:r 2000.. fM \\•hid\ ru.Jactlum wet~ 
author!~ and In particular. duc-un1mts cont.lining r~.lctkln'i oonrerni~ 1M 
scurces ,,f inforn1.ldon 01 I.he Presecnor, M well iK I.he summo.r1t."9 

~ S.."OJndly. the Chan1ber tU)t\'!6 that Uw fl.rs• .,ppe;;iJ \I/as authr1risc.d In 11 deosion OJ 
28 ~ptem~r :w(lt!_ .tnd lh1.• ~IWld on 4 October ~00~ Tbe Ch4mlX'r ali.n note. 
lb;it th*' De(ct~ JlJ nt~ f«IUbl iiusperunt! effect fnr tbee l\\'O di'i:Gluns. 
Con:SetJUCtltl)'• 1Jw two decisl11ns "' thr- JTe.Trtal Ch.ltnbet are stiD .1pphc.abk 
f .. 1suh,l.>cltn1b..> wme rnservatinns that I 6p:n.'S.SOO a wtu~ ago 

lllt."11.'!f.Ot~ parti.es 1'11U!il be .ibl~ t.l prescn1 th.tit t1\'tdenL'e during I.he c:unfir:m.atlnn 
hoearin~ JL,) ..... ever, 111 ... Ch.antbi•r \\OulJ bJ..e lo inform lite p.11tidpanl5 that IJtin 
matter 01 Uu?· admJ.:i6.iblhty er evtdcoce nub1 be att.:idiL'd m t~ dl!c1sion on tbt.i 
meme, In this r..<ga:rd. the Ch..:unbcr \~ oiuJd JiJr ... • lo reasene ~ p.irties th.i.t U the 

4 l ln addition. in il!t oral deoslon oi 10 Ni.1vembc-r 2(~ rendered pursuant to 

rule 112(3) of the Rules, the Cnamber coruJdered that 

illl\ Lt.Mn lncludi.'J tu th.t Pr1~'CUtJon Addltklnal llil of E\r.clenw mw un 2fl 
<Xtobcr 2(X)b sh.lll bo .ldmUu..'tt 1nh, evldencc fnr the purpnse of th-.• ~onfi:rmati(ln 
beaneg, unless It ~ apressty ruk'CI tMdnuss:lblc ~· tJHt Chamber upon a challrutg~ 
by .ln~ vf the partidplltlb ..ti ~ hC!.arlng; aru1 

any uem lodudcd m tM Oef.:-no? L1!>I of E,,den&."e moo on 2 No\i-emlx'f '.?(J06 .ao.d 
the Dctcncc AddJ.boo.iJ Uu ot Evldena.1 fik'CI <in 7 Not.'i!mlx!r ?flM ~hall bCI 
.w.mltted ink\ l'\rJJm~ fru I.hi: p~ of tbe oon.fim.u.Uon h\!.lring, unless Jt t9 
expres!il} ruk'Cl in1>dmi5Qhle by the 0\.-i_mber- upon a c:twll.lt.•n~ bv an} of 1h~1 
partlo~nts at 1he beating; 

ro111lutt uf lltc co11(iru1atiatt ht>nrilfJ:1 rendered on 7 November 2(X)6:"'° 

4{1. The Chamber recalls that. In accordance with the Dl:'.:isiott 011 tht' sclin.-fulc tJttd 

8. ~1ath~rs R:!l>tt.i11g to the admissibility o( evidence and its probative value 

grounds to believe ... standard must enable all the evidence admitted for the purpose 

o( the confirmauon hearing to be assessed as a whole, Alter an ek.3t:ling scrutiny of 

•II the evidence, tl>e Chamber will determine whether it is thoroughly satisfied thar 

the Prosecution's allegaticns are sufficiently strong to commu Thomas Lubcnga 

Dylln tor trial. In this regard, Lhe Chamber will consider th~ various witness 

statements in. the context or the remaining evidence adnlitted tor the purpose oi the 

confinn.ilion hearing, without however referencing all of them in this decision. 
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• ICC-01-IH-(IJ--Ob-T·32·ENtJUN<h ?flfltiF..dirOOL p. JO, l.Jnt-.s 1·24. 
'-"" ICC-OIA»-01~773. parJ1. 53 fut~rmQre. tbe Appi.'JJs O\.nnb.._-r aJ.,n po1nt .. J out that the 
lmpugrk->d Oetl'-kln Ltfll.>d to pN)f"--rl" address thh.'('I of lh~ ~I impt\rw1u C\Jl1Sh.1t!r.ttk,1n'i far an 
ouU1on!labnn of non-~uro of th~ uk>ntity ol a witness pursuant l(I rule 81(4) ot lh~ Rull't of 
Ptl>f:Al1;n iinJ E.ro1i1t.11u.Y! th~ cndm1g.:r:n1 .. 't'lt of the \'flt~ Ill' of n'eLubers Cl( bts or hl!r fama~· lhal the 
di1'<1rllillr~ nf lhe id1.\f\tttv or th..i "1m(!Ss n\ll)' c.iu.~ the need ti> l.nlo.e protecnve tneil'iun_-s;- and "'hV the 
Pre- Tr.1al Ch.unber ron.'i.idvrcd that 01~ measures "'ould not be pruJu.dJual Ill, <'r tncons.tStroc wtlh, 
tht'. ds)uli ot ti~ ~fence .anJ I.ht.> n.-quln!n1er1b of• t:llr .md lmpo1J'UAl trial {last >Cr.Uunru "t "rticl..-: 68( I} 
of lilt!- Statut1.•}. 111\' Appe.tls duni~r added thil!l V.'1th respect to lh~ ... nd.1...1lJ;o.!m'\enl of\\ !IOI.'~ ur 
m\'mbf.'f'S oftl11...'lr fo.mOies, tile rca~orung af the Pre-Tri.ll Ch.tmOOrd1d not pro\'1dc any indJcah11r1 as II) 
nln llw P~Trlal Chanll:ier e.\pt>dt'd lha.t tlw- >B:unty rd w1ti~ nr thi!ir laruil~ m.ay hoe 
l'ftdilnSt!f1.-J ii tllc wJtMSSeS' idi.!fltltws "'t'ru disclosed h• ti~ .tppdbnL FurU'il!tmL>re. 11«0rding ~ tlw 
Approt; O\llrnber, tbt.• r~Trial Ch.:imbd' did nut incUcalt- \vhicb of I.hi> facts bcfun..> ti 100 the r~Trial 
Chtmber ro n..'l.ld1 such a oondun:rn.- lo ro!Jlbon IQ the n!X!'d MC co disd11::>C Ulc •dennli~ of tl~ 
wim,i.sses. ~ Appi!ilh. 01.i.mbcr oottid lh.nl the! Pre-Trial Owmbcr onh- stlted tt\J.t th~ secunt)! 
fii!u.J.liun in son'"'" parts of tl'li.' IA"'lllncratk Rl.!publk ~)I tht! Cl.lll.ft(• haJ .tn imp.ld 1.1n lbe-.:aval.Llbiliry otnd 
teaslhfhry ''' pfl)t(oc:tive nle.cisurft. "uhctul clarif)•lng 11w Llctnrs lvhich it conshfcr .. -.d role\·,1nf for 11~ 
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The Appeals Ol.ln1bt!r has tounJ th.11 fhe lmpugrw.td °'-'.-ision JacL.•d suffki....>:nt 
re:1.son1ng tn relaucn to the find mg (IC lilt" Prl"-Tn11I Cb.in'M ll\llt the 1de:l\llbt.'$ of 
ll'k" wttcesses covered b) I.he lmpugned Oi..>tWon 'ih•1uld n1lt be dlscktsl'tl to thi! 
dclenir. 11\<' Appc.Jls Ch.unber c..)n:.-iJers th.ll this error nwto.>rilJly Mfoos lb.: 
lmpugn .. <d Deds:ion because U cannot be cs.tablisl'k.---d,. on the t-asi!. of the roa!i()ning 
th::it was provided, lll.)~\ the f're-Tn>1I Ot.unbcr re0odli:'d ltJ; dOOSJorL For U\AI 
r~n. It ls .1.pprt1prlah.• bl !'\"'\ erse ~ lmpugntSJ CA'-cbl.un. M the revers.d t•f th.: 
lmrusnvd O.."'Ci3i(ln on the b.bis ~)f the Ci.bt ~t\'11.nd nl 1>ppe..i.l does n04 cnJ.1.U :. 
condt.t.<ii\~ det.:nnJnatlon h) the Appc.,ls ~ilmber tll.11 the P~ T rW Cb.1mber 
u1uld nnt h.H I.? J.tllhnnSt..'IJ the notHliscL."lsuiv ur I.hr IJenUUes ur th~ mcwu11 
wueesses tc Hu.· Jc(~oce bl the ~resent case, ilie rre-TTJ.:tJ Cl\.:lmber is dirudro lO 
d .. 'Clde auew upon the appll01tinns that gao,.'(.I me to 011." l.Jnpugncd DocLStQn'­ 
lw\'tnS f(_'gtird tn the fLnillngs o( lhi! present JUdf:!,i•J11enL ct 

42 ln the /11dguil'1it <111 il1e OJ>pi!al nj' Mr TI1011ttl5 Luba1tga Dyilo ngau1.:-I tlte Dectsio» of 

Pn.'-Trinl CJ.anther I entlllt--d .. First Deci~Jon 011 tlit' JJn~c11bo11 Rcqu~l5 and An1ended 

Rcijm,,;ts for Rrdactio11> under R.111.• 81" ("the First [udgcrnent on Appeal"), rendered by 

the Appeals Chamber on 14 December 1(!06, under the heading." Appropriate Relief", 

the Appeals Chamber stated: 

a. lrems included in the List or Evidence llled by the 
Prosecution on .20 October 2(!06 which are affected by the 
Hrst [udgemeru on Appeal 

1. }lttlKt11tt11ts of tl1r 1lp/k1lls Cl111tJ1bt•r (>ti Uw ftt-sl and St!t:iJuJt tlc1~i.st1>tts Utt 
lite Pr~t·uJit~tt M/Ut"SIS /llr tt'fldttiotts tutdt•r rule SJ 

Al\peill> O\.llnl'>od gr~ ag;aln.,,,t those JOOsi.11th ln v..OOJ.._• nr In part. thd ~iJl!.~ 
th.ti I~ affa:rcd b\' i..u.:h de...:li;lun will be Jutom.ltka.U\• dcd.u\.'IJ ln.uim1ssiblt.!"" 
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prot«tion af 11~ wltn~"ll. An>illy. the Appetls Cham.bet 1."0Mi.dered lb.at the ;ippt."llant h.ld n.) 
bl''"'~ of the tacts rtolied Upl'ft by the Pro-Trial Ow.mbcf" for its decbion ;md ht1\\' lhi.> 0-u.mber 
bad D.prlii'd ruW 111(.J) ~)I lht• RW..... tc the focts ur tbe case, (ll'>id., para. 21). 
.,. Acrordmg to An..nm: 21 ot the Third Pro.1.1 •. >ru1ion Apphuitloll. 11\ls U>Cludes lhc tnJJo\vtng Items. 

11 Su1nm.uy uf th4.' !il.ill1.!tn~111 .ind tr.utscrjpl af ~ lnlL'l'\ 1.._•w of \Vitnl!SS ORC-011'-\V\V\\l\\'·f(lOl 
.1lld tile- follo\,+ing rotated documents. DRC-OTP·0029-025S co 0256; ORC-OTP-0)29-0253 l1• 

ORC-OTI'-002lJ-0251 to 02.'il; ORC-OTP-OO?Q.tl1.Jti to 02.i;o, DRC-OTI'·rON-1.USIJ; ORC-011'- 
002Q-0237; ORC-O-W-C'ru-1-0137; ORC-011'·002+()1.38; .u,d DRC-OTP-Oll2H)122.: 

iil Su1Um.ll)' of thl.' Sl.11cmtinf 1>1 V\'ltneit& ORC-OTr-\\f'\o\'W\.\'~ .mJ tbc f0Uow1ng rod.:tt-tl.'J 
documents: DRC-OTP-0037-0284: DRC-OTr-410-U--t~ ORC-OTP~"»lt~l045; ORC-OTP-0041- 
(ll}IO; ORC-OTP-OHHlllS<< ORC-011'-0IHl-Ot~ DRC-011'.fl(l.jt.((1'4; ORC-OTI~l./1050; 
ORC-OTl'-O(Ml~IOS!<; ORC-OTNl(Hl-oo61>. ORC-OTl'-OHl-0061; ORC-011'·0041.()062. DRC­ 
OTP-OHHJil1'3; DRC-011'~1-0)(..1, DRC-OTP.roJl.ffi70, DRC-OTP-(Ull-017b; DRC-OTI'· 
(ll}ll.((107; DRC-OTl'-OOU-OI""'; DRC-DTP-OHl.m<H; DRC-OTl'-(lCMl-01(~1; DRC-OTP-OIHl- 
01111; DRC-OTl'--0<!41-0ICM. DRC-0-11'-0t}lt-OJ07, DRC-0-11'-0Ml·OIQCI; DRC-OTl'-Olll-0110, 
DRC-OTl'.(J(Ml-01 ll; DRC-OTP-11().11-0113. DRC-OTP.roJl-0114; DRC-OTP.(J(Ml-0116; DRC­ 
OTP-('041{1117; DRC-OTP.(()4141l?J; DRC-OTP-(X),11--tlUJ; ORC-OTP~l-01?-l,; DRC-OTP- 
0041·01?5; ORC-OTr-OWl-01!7: DRC-0Tr-OJ.41-0L28. ORC-OTP-0041-0129; ORC-0Tr-OO.J1- 
013J; DRC-OTP~l-0132; ORC-011'.Q)U--0133, DRC-OTI'-0041-0134; DRC-OTP-oo41-0135~ 
DRC-011'.tJMJ-Ol.lo; DRC-OTl'-0)41-(1137 DRC-OTP-OHHllJ!I; ORC-OTP-Ol}ll-013'1; DRC- 

No. 01104--01/06 16/157 29 Janu•oy 2007 
lfT' 11J' 11•i 'JI 

lj.j_ Consequemly, the Chamber ci~>Sf,ler. that the first Judgement on Appeal 

afftocts the folluwln0 hems included In the List of Evidence flled by tile l'l'O""cuti~n 

on 20 Octobt!r 2006: (1) the summaries ol tlic statements, traru;c:ripl!<t of iotervic.\\S and 

Prosecution mvesugators' notes and reports oi the mterviews of the obove-relcrenced 

witnesses: and (1i) any related document and video Included in Annexes I to 9, l2 to 

15, 18 to ~1 of the .. Amended Provision o( summary evidence to the Pre-Tnal 

Chamber'T'the Third Prosecuuon Application .. ), flied by the Prosecunon on 4 

October 1tX)(t,..-. (with the exception o( those previously disclesed to the Defence in 

unredacred !Qrm). 

following witnesses: DRC-OTl'-WWWW-00(13; DRC-OTP-WWWW-1)00.I; DRC-OTP­ 

WWWW-00t6; ORC-OTP-WWWW-021; DRC-OTP-WWWW-0024, DRC-OTP­ 

WWWW-0026; ORC-OTP-WWWW--OC127; DRC-OTl'-WWWW-0030; DRC-OTP­ 

WWWW-0032; ORC-OTP-WWWW--0(134; DRC-OTl'-WWWW-0035; DRC-OTP­ 

WWWW-0037; ORC-OTP-WWWW--0(138; DRC-OTl'-WWWW-0().!0; DRC-OTP­ 

WWl\IW-OOl t; and ORC-OTP-Wl\l\VW-()(~. 

43. As a result, the t<rst Judgement on Appeal reverses the Impugned Decision 

which authorised the Prosecution not to disclose to the Defence the 1de11tilies of the 
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OTP·00-114.1140; DRC-OTP~l.-0141. ORC-OTP..QJ41.0145, DRC-OTP·C\'141..UL.;7; DRC-OTI'· 
OOll-01-IS, DRC-OTl'-Q<MJ-0152; DRC-OTP-0(111-0153; DRC-OTP-0(111-0154, DRC-OTP-OQ4!­ 
mss, ORC-OTP-.fl041-(l Jst.. ORC-OTP..JJ('M: l--OL.58. ORC-OTP-M·U-01 M>: ORC-OTP~ l...(Jlh1; 
DRC-OTP-IXlll-l)IM, DRC-OTP-0().11-0lbll. DRC-CJTl'-0.M 1-0174, DRC-OTP-0.Ml-0176; DRC­ 
OTP-oo4 l-0186; DRC-OTP-«141-0187; DRC-OTP.(Xl41-0lql; DRC-0TI'·001Hll96; DRC-OTI'· 
0041-0204; ORC-Oll'~MI~. DRC-OT11-<X>ll-OM7; and DRC-OTr-4\041-02.10 to ORC-OTP- 
11()1 I -Olk>; 

iii I Su11lm.ll)' of the Stat1.->m~11t of \.Yltncss DRC-OTP-\\"\Y\V\V..()()16 eed the fnllfl\Y-ing n."1Jtl.'J 
documents: DRC..crn--tll:?6-IHJI to U472; ORC-OTI'-01.2fl4H73 ICl 1>47..f; t11nd DRC-OTI'~111M4.t"-S 
lofM7rl: 

h•> Summarv of the Stat1.->m~11t of \.Yltncss DRC-OTP-\\"\Y\V\V..(lQ.21 1u\d the fnlk1\Y-ing n."1Jtl.'J 
d«11tnt'!nts.; DRC-OTI'-011~; ORC-OTP-011.3-(l(ktll; ORC-OTP-Olll-0055, ORC-OTP{lll3- 
()(157; DRC-OTP-OllJ!-(l(fll; DRC'-OTP-0118-0(00. DRC'-OTP-11118-mU; DRC-OTI4'l~74; 
DRC-O.Jl'-0102·0071, ORC-011'~'>9-02.t"3,; DRC-OTP-001.ul?.5.f, DRC-OTP..0014-0471, ORC­ 
OTP-0118-()l)fU; ORC-0TJ)..(ll J3-0llS2; DRC-OTP~ll2..Q398; DRC-OTP-Ol3?-0399; ORC-011'· 
013'.?.--04(X): ORC-OTP-(lll2-0«)1: DRC-OTP-Ol3:!-040l; ORC-OTP-0113-0fi'O; ORC-OTP-11132- 
0403; ORC-OTP.OJTI-040-J: DRC-OTr-013?·04(6, iind DRC-OTP~l.32..(Mllto; 

v) SwnmJt)' of ua- St.>!cml!nt Q( \\lib'k..."'U ORC-OTP-WWW\V.,.Q024 and du! rclllh.>d dncument: DRC­ 
OTl'-001"-0:?74; 

Vll Su1nm.ny of ttw- St~1J of \\li.tness DRC-OTP-W\V\VW-01126 4nd lhe fnUtJ\.\'ing m.lh.•d 
docmsuus. DRC-OTP-0109-0JCH 1.r1 0107; ORC-0111-0014-0378 ro ()379; DRC-OTP~07; 
ORC-OTI'·Olm-Utt't.l DRC-OTr-0109-tllO I; ORC-OTP-OI0.)41lill; ORC-OT11-0 lf~X~U; DRC­ 
OTr-()l~l h• cxnt; ORC-OTP-0109-()t'0.5 hi Of)(lfi-.: ORC-OTP.fllOQ..f007 DRC-OTr.OlllO-t'OOS 
to O(l(l9; DRC-OTr-0109-0110; DRC-OTl'-0109-0011, DRC-OTl'-0109-0011, Dl(C-OTP-0109-0013; 
DRC-OTP•11111-1101S; DRC-OTl'-01119-<101&; DRC-011'-010-1-11017; DRC'-OTl'-0 l(N.(Xlld; DRC'­ 
OTP-01()()..01110; DRC-OTP-()10~-011?11: ORC-OTP-01().)..t)(lll; ORC-OTP-OI~ DRC-OTP- 
01111-oolJ; DRC-OTl'-0109-00<?.._ DRC-OTl'-0109-0025, DRC-OTP-0109-0026 to 0017; DRC-OTP- 
0109·~"'28: ORC-OTP.(11(141~; DRC-OTP·010iJ·ro30 hl 0031; DRC-Orr-OlfN-0032 WI 0033; 
DRC-OTP-tll~-00.'4; ORC-OTP-01(!0-0035: ORC-OTI'-01~; DRC-OTP-lll(Jll..OO.l7 to l"ll138; 
ORC-OTr·OHIQ-0039.: ORC-OTP-OICJ4.00.10; DRC-OTP41109-0C41 h.1 0043; ORC-OTI'1'109-00+1 l1l 

OOIS; DRC'-OTl'-0109-m<b; DRC-OTl'-0109-00-!7; DRC'-OTl'·0111'41MS: DRC-OTP-Ol[IQ-0()49 lo 
IXl'ill; ORC-OTP.()1(19~l5l to 00.."2; ORC-011'.0l(N~MJ 1,1 1"11154, DRC-OTI1-01()Q..005-S; ORC­ 
OTP·Ol()()..005n tu 0057; ORC-OTP-0109-0058; DRC-OTP·UIOQ-0059,: ORC-OTP..£1109-00fJ0; ORC­ 
OTP-0100-0061; •00 ORC-OTJ>-01N-Q0621u 0063; 

vu1 Su1nm.:tl)I ~)f t.l\t.""' St.itemenJ of \Vttness DRC-OTP·\VW\V\V'-Ol"l27 and the fnllm\l"l.ng rclot.00 
d~"tCtJn\d'\ts.: DRC-OTP-~); DRC-011'-00G\b~t;S lo tk)ER. ORC-OTP~7l; and DRC· 
OTP~i'2. 

~U1Su1nm.:tl)I of r.00 St.iJMti!nJ of \Vttness ORC-OTP·\VW\V\V'-OQJH and the fnllm\l"l.ng rclot.00 
Jorutni!nl.S and v1d~(.WS.. ORC-OTI'-ill20-020l ORC-OTP-0120-02.0}, DRC-OTP--Ol27-fl(l58; DRC'­ 
OTP-('11!7-0000: DRC-OTP-0127-0064. DRC-OTP-OISl-0621; DRC-OTl'-0151-0)40; ORC-011'· 
11151-0M5 {n1dudtng Anne.•\ IV· DRC-0TI'4il51.-llf01); ORC-O'TP~lll1-il053; ORC-OTP-0120- 
1@1; DRC-OTP-Ol:!fl-02%, DRC'-OTl'-0127~-'57 DRC-OTP-012H105'I. DRC-OTP-0127-0(154, 
ORC-0Tr·OJ27..(n)IJ ORC-011'·0127--0055; ORC-OTP-01 :?7--00t13; DRC-OTP-01!7-0056; 
and DRC-011'-0l27-0ll65. 

il I Suuun.1.1)· t•f uie OTP inve:..tlgali:lr'~ Rij:l()rl (If th"' inU.?f\'lt."\\· or \\llrtl!» ORC-OTP-\V\VW\\'-00..ll; 
xi Summarv of the Stat1.->m~Hl of \.Yltncss DRC-OTP-\\"\Y\V\V..\10.\.1 eed the fnlkt\Y-lflA n."1Jtl.'J 

d«11tnt'!nts.; DRC-OTP-0017-01$2. 0183 .:.nd.0184;.and ORC-OTP-0017~1 I 
UI Suuun.1.1)· ul lt~ tran~ripl dt dli! JnJ"'rv~· nf \\ldnesi. ORC-OTP-\V\VW\\"~lOJ'i ~ th!!!' 

Pm:.ecubon: 
i.1i1 Sununaf)' 1)r lh.: mnsmpl (If d>e 1nwn-icw "' \Vltncss DRC-OTP-W\VW\\1.fl("FJ7 1~ the 

rmsecu.uon; 
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xiii)Swnm"~· -.>f Lile trenscrtpr c1I the int..•n·"°~\' QI Vlibli....~ DRC-OTP-W\\l\VW-0038 by the 
P'r\'5«lttinn ilnd ibe f"4Jow·lng relali!d documeere ORC-0Tf'41147-U333 to 0034• ORC-OTP-0072- 
IH73lo1)478; and ORC..oTP-ro?!..i).f;'I 

xivl Su11lm.ll)' of the Stat1.->m~1l of VVltncss DRC-OTP-\\~\Y\V\.V..fl040 eed the fnlk1\Y-ing rot.itL'J 
documents: DRC-OTP·l.lt117~.ol3; DRC-OTr411114-tP-54 ORC-OTP~i'-0253; DRC-OTP~37- 
ll-'Q.I; ORC-OTNIOIHll4!' ORC-Oll'-00~9-fl21'5o DRC-011'.fl(ll+-01&>; ORC-OTI4'Jl4i!-03.'\0; 
ORC-0Tr·Ol48-036l; DRC-OTP4114.B-036&. DRC-OTP-01~369; DRC-OTP·0148-03i0; ORC­ 
OTP-Ol<S-0373: ORC-QIB-Ol'la-0376: ORC-OTP-0148-1).,'"77; ORC-Oll'-014~79; ORC-OTl'­ 
(1(1"1-0770; ORC-0Tl'-0!1ll.ro:JO: DRC-O'TP-O(l>!q-0483: DRC-OTP-01-lb-O.\"ll: DRC-Oll'-Ol-18- 
U346, ORC-0Tr4.1148-0361; DRC-OTP-008'1-00M. ORC-OTP-0.>91~16, 4.nd DRC-OTJ'-0014- 
0191; 

a-vt Su1nm.:tl)I 1)1 d\t."" St.itemenJ of \Vttness DRC-OTP-\VW\V\V'-£J141. and the fnllm\l"l.ng rclot.00 
d~"tCtJJUd\ts.: ORC-OTP--014-""'~U le• 0331; DRC-O-ll'-0147-0302 ll) 0319; ORC-OTP-0147.{13(11; 
DRC-OTI1-0l47-0l.l8 Ill Olli; DRC-OTP-014.MCOS to 0:!07; DRC-OTP-0127-0148 to 0141J; DRC· 
OTP-01.17-0131 re 0137; ORC-OTP--l)l27--0llQ: DRC-OTP-0127-0llb &il 01..27; CRC-Otl'-CH.27-0110 
t~l Oll3; DRC-OTP-(U27-012l tu OL24, DRC-OTP-(11.Ji-Olll to lt21fi; DRC-OTP-0127~)118 ~' 0119 
DRC-OTI1-0147-0201 lfJ 020!. ORC-OTP-01-17-0204,: ORC-OTP-Ol-17-0208 to 0?:10: ORC-011'- 
111 .. 7-02.l'l; ORC-OTP-01-47-0198 co (CW; ORC-O'TP~ll4.1-02<>7i ORC-OTI'-0147-0?%~ ORC-011'- 
0l.Ji-0295; DRC-OTP-0147-02'»4, DRC-011'--0l-li-0193,; DRC-OTP-(11-47-0291; ORC-OTJ'-0147- 
o;?()() lo {ll91;. ORC-OTr-Ot47412S9; DRC-OTP~l..J.7-0283 h) Ol88;. DRC-OTP-<H-47..o:?.j.(J t1) msz, 
ORC-OTP-01 .. 7-0231 ORC-OTI1~147--0IQS. DRC-arr-ot47-Ul97; DRC-OTr-Ol .. ';.-019'1; DRC­ 
OTP-(H47-l]lq5; DRC-OTP-0127-015l. DRC-OTT'-01274114-b; ORC-OTP-01.2.7..fllJJi; DRC-OTP- 
0127-0115; ORC-OTr-0147-0132 lo U'l .. 19. DRC-OTP-OJ.47·0217; DRC-OTP41147.00SO to OIQ.I 
DRC-0Tr·0147-oo.tl 1» fll"M4: DRC-OTP-0117~1.f..l~ DRC-OTP-013+-0121 ~ns al 004J); DRC­ 
OTP-01474llli 1d (lll7; And ORC-OTl'-(1147-0lOO; 

1\'ljSUUun.11\! ol lM Stah!Uh!lll of \Vitnl'SS ORC-011'-\VW\V\\1-0044 and Ule fcillt'"'ing l'l'Llh .. ...t 
d1.>ctuncnts.; ORC-OTP-0066-0084.. ORC-0Tr-().")M.('(N3; osc-orr-oose-ro I 2 l'P ORC-OTP -006fr­ 
O U\.i; DRC-01T'-<l037-0:XJ7. 

l• 5-.'t' "Pros.,,'C'Ulit-.n AppUca.tion pursuMt lU Rulus 81(2t and Sll4)". fiWJ. ~ 5 Octl'ber 21K'lt>, JCC.{IUO.J... 
01~518-Conl p.l.ras. l~I'.! and Anncxt.-s 1 .lnd :?; and IJ.oJ:iJ.io,1 11,, tht P1r~11l1(m ,.\,1pl/CJiliiJu l( 5 

Od'*"r JJJOo. renden..">d by the SI.ogle judge on 5 O:tt'\OOJ ~ ICC-01/04~11/(lh-524. pp.6 and 7. 

No. 01104--01/06 1ijf157 29 Janu•oy 2007 
lfT' /1J' illl ,J, 

b, With respect Lo witnesses [REDACTED~ the Single Judge decided to 

declare ln11dmissiblc for the purpose of the confirmJtion hearing: 

to rule 81(4) of the Rut ..... " 

11. With ""l"'"'t to witness !REDACTED!. his Identity was subsequently 

dlsclesed to the Defence upon his admlsslon ilU(l the \.\'itn~ss Pnuecucn 
PrOKtolmme run by thr Vlctinb .lnJ \Vltnesses Unit and, Jrcordingly, hi~ 

two !.L.1tc.nlt<nl!. were dl.~tbl~ ltl the De.fun~ in unn:d.act..-d form pursu.Jnl 

45. However, the Chamber considers that, for the reasons listed below, the First 

judgement on Appeal has no effect on the lindings set out in the lmpugned Decision 

in respect ol witnesses (REDACTED]: 
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See 0..'L'lflOn C(.lfJLV:ntins tlu Ptfii•o:-Ulrnu Pf<•~t'li S1;nu1wy Et•i.J""'"- reodceed cm -I CA"1.~bt:r 200b b, Ille 
Singl~JuJge, ICC1>1/0-l-01(\~3'J~onJ·Exp pp u arwJ Ill 

1 S.."'· 0..'tis:i.in lift Jlw (kfrtt« &"uA.'JJ for Onkt 11.l Dis.hM. E.L:u!pdli1tll Al>1trrilll:1, t('lll.lefi-od on 
!f'o:(l\'t!mbt_y2(()6 b)' tl'e Single Judge, ICC·Ol~ll(l6.M7-01nf.. p. 7; and the Liwrlsl'tl1!Ju1t tit d~ 
Oa.ist(.11 on IJet Pl"l~dil"Jf A1-ipl1.ariu_.,,. ('llnurud '" nde dlr1J l•( J Nm..._'ttlbrr !rot., ICC~l/O·H)l,1>1>--hSS. 
G.'l\f, lst;ucd tin J Nov~bet" 200b b~· I.he Sl~~ Judg~. pp. 3 end -l, 
!: Sl'I.' "SubmisS\)n of li-'1l ul .:tddillnnal ili'trul l() be cddcd "'!he Defunct! List \)f E\•idetm! ... , fili'd on 
? NOt.'i!mlx!r 1lX°tl) by the Defence,. ICC-Ol/04-0IA'lb-6~1'lnf·An."V\.. 

No. 01104--01/06 19/157 29 Janu•oy 2007 
lfT' /1J' ,... , .,, 

ln the pt<--sent case. bl'CIWS(l the Appeal!i Ommbl!r lms determined dut IM 
ln1pugned Oeo.SlO:n tecked mUiOOU re.ls..1nlng tn ro!Jlbon re the a\lthorls.tbOn of 
dOOo...ure er \\ llnt!Sfi SLllcnu!nl!. and other dfM.--u1n«1t'i .,.. llh rod.M:tuui.,: pursuant Ii> 
rule SI (:?j of 1he R1Jk& of Pn.1c(Jll!'t' an.f £tri.ktJl'Y. ii Is t1ppr1,pri.tll.' W reverse 1M 
ln1pugned Dea.Mon In 100 t!.11.tcn.l th.u II <1uthorucd lhw' disc.losuro ol \\l'ltoes.s 
.sta~ent5 .tnJ llther docurnm.l!i tu the- dcll!ll~ wHh n.-.Jactl.ms. Ilk! Pre-Trial 
Cbamber !tthl...Wd ronsldt-•r the mauer enew and prevtde sufficient 1~J.&:1ns f.ur lb! 

..J6. [n th£> /udg11Mttl Utt tile a~iptJJI t~( Mr J1Jo11t1b Luhutt,\?tl DytJ,, a,~11uul llit' Ja·is:lon "f 
P~-Tri11I Clta111ber 1 mlltl~d "'S«.011.d Dt'cisit1n '"' tht' Prosecutkm &"'lu~ts 0111.I A111.:.111.lt!d 

Re;111e;1> far l~edadio11., 1m.l<r Rulr 81" ("t.hi: Second [udgernent on Appeal"). rendered 

b) the Appe.1ls Chamber on I~ December 2()()6, unde.r Llie hl:•ding "Appropriare 

Rclief" the Appeilb Chamber stated: 

b Items included in the Llst of Evidence filed by the 
Prosecution on 20 October 2006 which are affected by the 
Second judgement on Appeal 

c, \•Vith resp..>ct LO witnesses (REDACTEDl. thetr identities, statemen~ and 

the lr.1ns.:ript nf their int~rvit:\YS were subsequently disclosed to th.: 

Defence in unredaeted fornl pursuant to rule 8l(4) of the kules at th.: 

1'1..'qUL'Sl nr Cc-)LIR!'!!I for the Oef.ence~SI who subsequently Included them in 

the List or Evidence he AleU on 7 November 2006.~ 

Cl)n6mw.ti(ln hc;,rl.ng !>l)lcly ln re.l..:Ujon to th~ statements .l.l'ld lrJ.ruUlpt.c., 

or the Interviews nf the .s.Jld wunesses, 

the documents listed in Annoxcs 10 and 17 0£ document JCC-(ll/lH­ 

Ot/06-513, un which the Prosecuuon Intended to rel) .-ii the 

their statements .md the transcripts or the Prosecution Irucrvrews 

rc>gardless or Ll'"'' forma~· and 
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lfT' /1J' , ... 

29 Janu•ry 2007 

ICC-OIJll-l-0 Jll)f,-i?<I Au."tl:rding to tbe Appeal4 C~r. tl'll.! 11MS(•nl.ng m the lmpugnf.'d Dt.'Ci .. lun 1~ 

Jn!>1JffK°k'nl because u IS l'll)I LJi.>ar from tht.• tl'liOrt1n1-t WhJt fa;:l!i, In the l-'\illUilhOtl of the Pre-Trial 
O'Ulmbet, jwtlflltd I.bl" .ltllhotrs.ltinn or th.:- requested recbctl.;i.ns. The Appeals Cb.amber cnng.1.1crt-d 
lh01l hl .t Ltr~l' ~ll!nt., the Pr~Trial Ch.unbt.•r lud IJmlteJ. ltSl'..11 onl\ t~' roclling ~ ,,ubslilncc of the 
rrovi~nns conn!TI'IJng authmisithlns of dl!.closur~wlih rodacllnns whh1lut priwidin~ any 1n/nrm.abn11 
as 11:1 bow u luid applied these provi!>l1'll"ls 1n tht? fact!. ~1r °'"' cese. A.xntd.Jng to tl'e Appe.11.! Ol4mlx-r. 
th-.- lmpuglll.'d IA'Cls:ion f,uk>J tu ~1 out u~pre!D:Ly \Vhfch tl.'CliiL·tinns. \Vt.!l\.• being .o.utbnnsed undi'r rule 
81(2) of the Ruk.,._ The Appcul!> Cb.lmb.!r .sdd~d th.ti it w.u possib1d to surmise th.ll certain red.tlct100Jo 
had been t1u1horised undl!r tlu1 p11wi.!'K1n. but niiwhew is till' factual i1nd 1£>Soll 00<-is (tJr t~ 
n.~uon:. ~Ucltlr Q"inskfcred t~r. M1)((>over, A«\")tdlng in the ApproJs Chamber, the Pre-Trtal 
Clliln1.ber dfd J\<1t aJ.J.re99, 4."\.l.'.n in gi:oor.iJ lcrm.5. !,\ h~• the 01.i.mbcf COIWJ.efi-..J lhat the Jlic!Ol!iUR of 
tbe sources or tfu? Pl'U!t't"UtPC .i.nd .tn\ t'1hcr matters in 11.'!lall('lll II,_\ \'lbkh il llUlhori.sE>d tt-.J.acdlms t.'OOld 
pre1udioo tunhcr m-..·~5t.ig11uon!>. ll:»d.. f'.lTiLll 
No. 01104--01/06 2!1(157 

b. the documents and videos relating to the n:d.act..-d versions t'lf the 

statements, transcripts, and ln\'~Ug-.:ttor·, notes and reports of the 

lnterviews with the said witnesses whlch are included in an) of the 

foUowin:; annexes· l, 1. -t, 5, 6 and 8 c•! documem lCC-lll/()4.jll/(16-341- 

Conf-E>p; Annexes l and 4 of document JCC-\ll/OHll/06-347-Conf-Exp; 

Annex 5 of document ICC-0 l/04-01/06-358-Conl-Elq>; Annex 6 o! document 

ICC-Ol/04-Ul/()(l-381-Conl-Exp; Annexes I, 2, 4, 5, 6, 8, 11 and 14 of 

a. the redacted versions o( the statements, transcripts and lnvestigator's notes 

and reports or the mtervsews of Witnesses DRC-OTI'-WWWW-0002; DRC­ 

OTl'-WWWW-0019; ORC-OTl'-WWWW--0010: DRC.OTP-WWW\.V-0022; 

DRC-OTP-WWWW-0025; DRC-OTP-W\VWW-0033. DRC-OTl'-WWWW- 

0039; and DRC-OTf'-WW\VW-0().13; 

47. The Second Jud~en1ent on Appeal reverses the Impugned Declsiun which 

authorised the Prose-cutlon tu disclose redacted versions tti the Defence. Accordingly. 

it ;iff1.•<ts the CoUai,.vin~ items Included in the Amended List t)i Evidence fU1.-.od by the 

Preseeutlen on 10 October 20()0: 

de.:l.saon. Thi! Appeili Ourube.r cu1t..'iid.l..'.~ dbll U j, 11pproptii1W 1•1 l'{'l\t'J'Sl'" illl 
.tUlhOris..ltitlMClf dJSdUSlll'\! wuh C\.~rtloa:;. t-"\'l.ln. though tfw fiM StttW\J flf .lptll;!,\I 
reLlt..od (In)) to the Isrtual r«t~ning for ruhr:\g• pursuant to rule SJ (2) of th1.• Rults 
oj Pro..."'Oliu' miJ Ertdl'rlCC because lhe lmpugooJ Ch.'CISJoo dld ni1t clrorh lndicaw 
under \\•ltidt p-nwi!.i11n the n_>d.)cupm were authorised. not did the f'rL'-TrW 
Cbamber iJeolify In tbt· Decision Cr..mtln,S L!.:i\ 1.: '4.' AppNJ \\•hid! parts. (If lbi 
dlsposltion ¥n the Impugned Decision It .. Yins.dctt-">\I to bo auecti..'li h\ the .flrs:I 
ground or llppl'l.1L "1 
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" Tbeee doccmcrus ind ode 
I) Th' redacted ,ers1C1M ol the h''' St.1tcmenb of \.\'llllCib ORC-OTP-WW\V\Y~ and 11w 

f.nllowlns rcl.tted Juaunt!f\L<;; DRC-OTP.(IOS;-02tf7 tu 0210 ("ldett DRC-O-W-CQi04ll5, oorv or 
\'h.100 0003}; ORC-OTI1-0081-0l.l l to "2.12 (video ORC-OTP-OOS0-0016. cop\' C'•f video 0004); ORC- 
011'-r@fi"--0213 to (P-14 (Vld;:>o ORC-01T'~l117 l.'.Dpy of \'ldro f'lflllto). ORC-0TI'·00S7-0215 
(\·kla,t DRC-O"W-CQ!()-0018, '""'~' ttf lffr.l,"C1 OOM); ORC-OTP~167-0216 (\ iJeo ORC-OTP~~ 
1(>19. t.:qpy ('(video fM)IO); ORC-OTP~)llSi'-0217 lo 0018 (\1doo DRC-011'-0lS()-()O"Jt. '-'op)' o( 
vKim Ml I); ORC...QTil..QlS]-O!J~ (\•1dro ORC-OTP~J-41(t22, ~·opy {)( vb.1«1 0014); ORC-OTP- 
008i-CY221 to Olli (vide.1 DRC-OTT'-OOS:l..f)(!23, CUP) 1)( \·ideo C~WU); ORC-OTP~-0227 (\'hi~t 
ORC-0Tr.fll.l8l·(X)ll, vlJt.•o o( OOOttJ, DRC-OTP.oos7..o"-2S (\•klt .. tt1 ORC-OTP..flOSl-0020, copv t)( 

\•Kloo OOOS); ORC-OTP-0;)57-0129 (\•idt'O DRC-orr-O()!l~1/, C:Qfl)' Cl( \'idei,\ (X'O)); DRC-OTr- 
008i.(rlJC) tu CUll (videii DRC-OTP-OOS:l..f)(l22. CUP) 1)( \·ideo C)H l); ORC-OTP~-02.U (\'ht~t 
DRC-0.ll'.f).l81·0018. t~!IP~ or vldeo lk)J1), ORC-OTI'.-0081-0"-35 (\•lJ«'I ORC-OTP-OJSl--0012. 
oopy flf \'id~ 0003), ORC-OTP-0087-0"'-3& (video DRC-OTf'-O)Sl-0023. copy of Vll.k'fl OC(}4); 
DRC-Oll'-O(J87~45 [vldeo ORC-Ofl'-flll82·00~~. o)py ol \·1dl!O fl020J; ORC-OTP·0087~l5 
(VJdoo DRC-OTP-0087-0013. wp, Di vu:L.-o 0(112), DRC-OTP·OOS7-0.?5b. iORC-OTP-OJS7.-0015. 
«1p)' llf \"iJ«' 001-1); f\lwto ORC-OTr-OOS7-0"-74; ORC-OTP-oos7~l20 (viJeo ORC-OTP{W)8()­ 
fl021, I.YIP) of Vldi.."tl ORC-OTP-1'1081)-IJ013): ORC-OTP..f)l'l87-M41 (\•ideo ORC-OTP~-0029, 
''<IP\' c1f\ Kia.• DRC-OTP~l-0016). 

ii) Titin St.Atc1nt!!\t ,,! \Vitn~ ORC-OTP-WWW\V-{1()11) .lnd the roUO\\'illg eeteted d1XUmml..lo· 
pbnttrs ORC-OTP-0108-(il55to11170. 

Ui) 'tbe StMcnuint of \\'itn~ DRC-OTr-Vl\V\¥\\.()020 .,rut 1.he ftllluwlng reLl.lt--<I d1XUn1cnu 
phoLo> DRC-OTP-Oll).l..0039 tu 0052.. 

1\1 I Thi Statrunau of \Vhness DRC--OTP-\-V\Y'W\'\Lflf'm 11nd tl1e 1ollow1ng related Jacumcnts: 
pbolel'i ORC-OTP-OHM~ Cu 005~ DRC-OTI'-007i'~H1 

\') Th! SL3lt!~l! 1tf \Vttneu ORC-OTT'-\VV{\\'\\'-<m.5 11nd tht.! fl)UO\\ II~ rdawd dnn1mcn1: ORC­ 
OTP-OIM-011.J_ 

vi) Thi! rNili.:Si.'C.t ver!dnn ul I.he nwesngator's l'liflOfl til lhi.' inll!n·i.t<.,,, rd Wllnl.'!>s DRC-OTI'­ 
\\'\V\YW-0.Ul and the!' following rill.Ila! document DRC-OTP-OOJ7-0IS2.. 

\'II) 'Ibc Sl.att...'l1WlJ 1)f \\litnt.'SS ORC-011'-\\t\¥\\'\\'-0).19 
vt.lJ)The St.itemi!nJ of \\11.tness DRC-OTP-\\'\\'lV\\'-(XHl. 

• 'lbese deccmerus tectude. 
ICC-0 t JIM-011(16-109-0Jnf·E.'f'-A nx?, ICC ·O I A)4.() 1 lllli-409-Conf·Exf'-A<M tCC-0 I /O-l-0 L\l6- 
4!Y)-O)nf·Exp-Am.5, I CC-0 I ~M-0 I <lo-lfJ!l.Coot· li>J>-A""o. ICC -01,o.HI 1/1""-IO'l-Cool ·Exp- 

No. 01104--01/06 !J/157 29 Janu•oy 2007 
lfT' /1J' ,... ,J, 

e, several .Jddjtit'l~I documents h'hich are part of the annexes of Prosecutton 

appli<.1tiQns with reference numbers ICC-OJl(~ll/06-357-Cunf-&.p, ICC­ 

lll/ll-l-01/06-365-Conf-E,p. ICC-0 l/04-0 L/06-384-Coni-Exp and ICC-01/(J.I.. 

lll-O(H(l<)-Conf-Exp.'' 

document ICC-CJl/().Hll/0<>-392-C.mf-Exp; Annex 1 or document tCC.01/IJ.I.. 

Orm6-395-Conl-E•p: Annexes i, 1, 3, .md 4 of document tCC.01/IJ.l..01/lll>­ 

-141-Conl-Exp; Annexes I, 2, 3 and 4 or document ICC-Ol/ll4-01/0(H46; and 

Annexes I and 2 of document ICC-01/ll4-Cll/06-4SJ.Conf-E.,p~ (with the 

exception of those previously disclosed to the Defonce in unredacred form): 
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Anx7, JCC~l/r»-tllMh-&09-Cclnf-~p-A.n.'4-.t', 1CC~l/r»-tll~-Conf-E>.p-A.nxl2. ICC4111{M­ 
fU(\~ConJ·Exp-An~6 ICC-01104-Ul~fl9-Cnr1f·Exp-An'l21, JCC..(')l/l~l/(~!O-Cut1J­ 
Ex~An.x~ Jnd ICC-OIJU4-0llO(H09.Conf-E'.\p-An).29. ICC-QIJ\}4-0111)6-4M-C(lnf·E:xp-Anx21. 
.and tce~tKH--Ol/Of>-1.09.Coof-E,p- .. \..ntll. tce~t,1).1...0l~JS.t-Cl•nf·hp- .. \.n,1, 1cc-01rcw-­ 
n1(\~JS.1-Gmf·Exp-A11xl.. ICC-Ol{fM-Ol/Oll-&09<nnC-E-..p-Anll.q, .lod JCC-OlltM.Ql~­ 
eonr-U.p-Arut23, lCC-lllJl»-01/(.16-384-Cont-El.:p-Am.4, ICC-tlltl»-01!06-4m-Ct•O.t-El.p--Anxlti. 
ICC ~lt ll}l-Ol,l)Q-1119.C.mf·li>p-Al» 18. ICC-0 I /1)4-0t R)6-I09.Conf·li>p-An> t ?. lCC-0 1 ~ l .W,. 
40?-Conf-E.\l>""Aru..21.l. and ICC-01/1>:14.!l~J-t:ont-Exp-Anili, ICC-Ol/04-0l o1)6..JlH-Cc.111f­ 
E.\.~Aruc.3, lCC-CHJ0.!.-1.llJllb.JSl-Cflnf.&,p-~. 1CC~IKH-OJ~384-G...,nf-E.\~Alu.b. (CC~ 
l'IJ/fM-Ol/(lt..409--Conf·E\p-An\.lO, and ICC-01/04-0l·Oi"i-4fl9-Con1-Ex:p~An'<.1 l 

ICC-Olj044JltC~:?J+Conf-bp. 

No. 01104--01/06 221157 29 Janu•ry 2007 
lfT' 11J1 11•i JI 

• The two redacted >l>toment.o. 1>f wita"5> [REDACTED) were disclosed ro 

the Defence ouly in redacted form pursuaru to rule 81(2) of the r<ule<. In 

r,c~ these redactions wore •utltori.00 by the Sia1;1le judge on 1 August 

20(ki in her Dec1s1D1i (•1i tile Pr0$CCttt,cui Al11.1:11d.td Application pur!-Wlllt to Rult 

for the ioll0\'1ing reasons: 

5(1 The Chamber turther considers that the first and second Jud~en1ents on 

Appe.il do not affect the redacted statements ot !REDACTED), Kristine Peduto and 

[REDACTEDJ, tho tronsaipt <>! IKEDACTEDJ mterview and the related docurnerus 

49. The Chamber also conslders th.it the First and Second judgements on Appeal 

de not u((ect the statements ni witnesses lltEDACTEDl. which were redacted 

pursuant to rule 81(2) of tho Rules, or any document> related the....io. ln Fae~ the,;c 

redactions were authorised b)' the Single rud~c ln her Dt•c.'i."icHt 1111 t11t 11ros1."cttlJ1(}t1 

AtttL'Hiled A111Jlt.cntuJU µ11rs1urnt t1• Rutt SJ(2)1:0. Irom which neither p.irty has sought 

48. The Chamber considers that the Hrst and Second Jud~<!lnenb (JO Appeal have 

no dk>ct un the statements ef witne>Si!> l REDACTl!O[, which were disclosed in ruu 
to the Defence in unredacted form. 

c, lrems included in the List of Evidence filed by the 
Prosecution on 10 October 200ti \VJ\Ld'I are not aJft.>ct\!d by the 
First 1.tnd Second [udgements on Appeal 
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'!:"Ibid. 
ICC-01~>1-IJl/(.,_514 
ICC-01/l}l-Ot/ll<>-~onl-u:N. 

""lCC-Ol,u4--0l)'l).-tll. 
M ICC-Ol;t).14Jlf(~~nf~Can 

No. 01104--01/06 

a, the redactions were authorised by the Chamber after the Impugned 

Decisions were rendered, 

52. The guldlni; principles set by ~'" flr>l and Seeoud Jud11ements nn App<.>l 

should however be applied to .'>()nic o( these ri...:la1..1ioru. for the fuUt)\Vinn reasons, 

51. In principle, the outhortsed redactions to the statements ol (REDACTED], 

Knsune Peduto and IREDACTEDJ and to the tr.in.script or the intorview of 

[REDACTED) and related documents ore not rubjeci to ~,. First and S..'COOd 

Judgements on Appeal, 

c, The redacted statement of [lffDACTED I anJ the redacted transcript ot the 

lntervjew (Jf I REDACTED) were disclosed to the Defence only in redacted 

form pur~--uant to rule 8 l(2l ~1r the Rules. These redactions were authorised 

by the Single Judge in her 2 Auh>ust 1CX}6 D«isiun 011 tilt f>rosecutiuu 

J\Jtteudtd .·lp1•lic1tllu11 pu.rstttlttt to Rult 81(2f"I and in her 3 Novanlk"r 2t'X>6 

c.,rrigl·nduu; td Dccisio11 011 lllt l'roSt·cutlon ;-1pplu.atiQu pursuhut It> Rult 81(2) 

1J/ 3 1'1l>Vt'JJJlh't 2()()6."1 Neither party has sought leave to appeal these 

dccislons. 

b. The redacted statrntent uf witness Krbtln~ Peduto and the rel.J~d 

documents were disclosed to the Defence only in redacted form pun.1Jolnt 

hl rule Sl!2) Qr rule 82(3) of the Rule>. These r.d.iction:. were •uthorls,..J b) 

the Single judge in her •foclslon of H)Octobei· 1llt.16." Nclthcr p•rty li.• 

~ught leave to .ippc.11 the decisinn, 

d1(1)~ and in her .5 October 2006 ~as.to,, 011 tltt Proseruliou Appliat/1011of5 

Clrto/1er 20IJ6." Neither f"lrlY hos sought leave to appeal these decisions. 
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o.: juJ,,•rirtnJ ~·n Ille' Pr1isn:u1ur'* Ap}'limti~lft /1"f E:r1toordiJll1.t't/ R.n•fcr..• o/ P~ TriMJ ClrtJ1•rMT J,; JI ,\Lu-dt 1006 
Ckds:11lrl ~"¥'",'( ~· t(l Aprral. rend«t'd fin 13 fuly :!OOn. ICC-(ll/l»-01/fl~ll.'8. 

No. 01104--01/06 24/157 29 Janu•ry 2007 
lfT' 1111 11:i 'JI I 

55. The appm•ch adopted by the Chamber not <>nly enables compliance with the 

requirement t.h.1t proceedings be conducted expeditiously but also ensures that nu 

prejudice Aows h'I the parues, With t't'!:pe!Cl eo the Prnseeuuon, the fact that the 

evidence aliected by the first and S....:ond Judi;cn1ents on Appeal ls not t.>ken int<• 

account oll thas sta.>;e has no bea1inK on us potential od.Jniss:ibilit) nt trial, Nor. ln the 

5·t The Chamber will decide onew upon the numerous Prosecuuon Rule 81 

applicauons which are allected by the Flrst and Second Judgements on Appeal 1inly 

if It is sousfled th.lt the '"sufficient evidence to eseabhsh subst...111ll.l..l ~rounds to 

believe" standard cannot be met; bearing sn rnlnd th.lt such a review , v lll take several 

months to complete, ln Lhis regard, the Chamber considers lhat ir in the future. the 

Prosecution filed dozens 0£ Rule 81 applicatlens concerning thous-ands ol pages, it 

would be difficult ror the Court to reconcile the application o! the Appeals 

Chamber's guid.inf!i principles with the requiremesu th.lt proceedings be conducted 

expeditiously 

almost three weeks • aner the conlirnlJ-tion heari11A,. tQ decide anew upon the 

numerous Pro~'"'tation Rule 81 applications. The Chamber holds the view that the 

requirement that proceedings be conducted expeditiously .. which, as the Appeals 

Chamber has stated. constitutes an aunbute o( thci right to a fair trial...:i calls for a 

prior determinauon whether the "sufflcient evidence to establish substanH.l.l ~rounds 

tn believe" standard had been met having re~;ird to evidence which had been 

admitted for the purpose of the L"Onfirmalion hearing. but which was not affected by 

the Appeals Chamber [udgements, 

53. In addition, the First and Second Judgements on App< -a J direct the Chamber, 

The applicction of these guiding pnnciples is sd out in Anne» l ol this dedslon, 

b, the rc.15Qn1ng underlying the said redactions- was some to extent linked to 

the reasons tor the Impugned Decisions. 
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u Ucepl documenb ICC-OIAA-Oli1J6-400-Cunf·E\~Ankl, ICC-OIM-l-()l/OfHCJQ.Con(-E.\.p-An.\13, ICC- 
01t1}Hll/Qb-4(l<>-.G.inf-EU:p-Anxt-l, ICC-0Jitl4-01/l'ltt-409<unf·E\p 17, ICC-OIAH~~nf·Eixp-An>.14. 
ICC-ll1,u.Mll/Ott·.3S4-C'onf·bp-Alu.l?. ICC4l l1\H411t06-384-Conf-Exp-An•l3 and JCC~IA»-CUMh-38+ 
C.uuJ-G~An~l-1 Regard.u1g docunlen.l'I ICC-Ol~tA)h-UIO.Cunf·E>.pt, JCC-Ol/f»-01~)(,...l{)Q-Cttnf· 
Exp13, tCC~lll)..l-(U/06-409-Conf·Ex~.o\n~l4, ICC~l/C4-0lft)(Hfl9-Ctu1f-Exp 17 And lCC-01/0-l..fll~ 
Cnn1-E.\.p-Alt.>C4 tl1e StourJ 0«.tS»lf •lit llh" Pro&t'Od.wtJ &:,7ue;UJ •tiJ Antt"1tdot ~um~ .fur RtdocJA'fU 

ltliJtt Rule SJ 1.•);prossly states th.al "'UOl\l' of tJ~ d,lCUtllCtU.s ~IO ka\+e Alt)' rott .. 'tUiillJV aadfl'lh\l)" 
1nfnrrn.;i1Jt1n. m1J thus the prop.Yoed redaction-" "' such J1"11:Un~"'fll!t do 1,ol 1.1ffoo anv 1-1'..'h.'tltli:df)' 
exculp.1l.1l1) tnroon.iuon·· (pp. 1.t-15) Furth~•rml)rc. rq;ardulg dorumenB JCC4'.llt(M-Olf06-384-Conf· 
E.xp-Anl.11. ICC-OllU4-lllA~JS4..Q1nf·E\:~Aru:13 JUld ICC~l(IM.(Jl~JfU.C,,nt·~~An~l:J .. 
pcrml.ss-kln to r1..trd3d afluwa.S n-nJ1r tl'td ronc~alment u( tl'k.• handwntt,on lrutlill; or certeht Prosecu:ttu1t 
wtmesses .. "h.ich wcee nl)I part or the origlM.I documeet, ln order to preeeru l~ said wunessee tmm 
being 1deotil..:od.. 
"ICC--Ol/(}l411/ll<HS3-Cot\l-&p. 
"'tCC-Ol,u4--0lfl).-515-C<1nf·E.11:p. 

ICC-Ol;t).14Jl/(~71>Conf-bp. 

No. 01104--01/06 25/157 29 Janu•oy 2007 

57. A.s the Chamber has alreadv stared: 

protect th~ir personal ~euril~'· 

\AJ\iV\AJ\V-t)(tJ7 • and that those three witnesses had n,,, bL>e1'1 lnlormed in order ro 

Wit11csses DRC-OTP-WWWW-0033, DRC-an'-WWWW-lK)JS and DRC-OTP- 

56. The Chamber recalls that in the Seco,u/ Dtcision 011 lltt Pros1.¥utlu11 &:qutst.s and 

AlltL'Htled Rtt1111'51S ~~,. Rolacffl.)tfS lUldtr R..ulr s1• and in the Dt•i:lidou ~LlllCl.'n1it1,'{: tilt' 

Pn~c.:11tu:Ju Pn-;rm;cJ Su1111unry EvidJ•ttO!,•s lt had ordered the Proseeunon to lnforrn 

certain wuncsses th.at it intended ti.1 r~Jy on their !otolien\enb., or on the reports of their 

intervlews, f11r the purµosc nf the he.iring oonct'ming the confirm.Jlic'.'ln n£ the ch.irge., 

against Thnm» Lub;uii;o Dyilo. tn ,, document Itlcd on 17 N'twembcr 2()(16,~ the 

Prose<'Ution inf11rmc..-d the Chamber thJ.t it h.it..l so iJ1(orm~d .iU wlmesses, save fur 

d, The >fX'Ci.11 case Qi Witnesses DRC-OTP-WWWW-0033, DRC­ 
Qn'-WWWW-lK)JS and DRC-OTP-WWWW-lK)37 

exculparerv naturt:-, no prejudice will HO\\' to the Detence. 

those parts o! the evidence tha]. the Defence hos lughhghted as being of a potcnHally 

view or the Chamber, is this approach prejudicial to the Defence, bemuse the 

evidence 1.1!ltttt.~d is evidence on \Vhich the Prosecution inrended to rely at the 

cont1rmotion heanng.v Hence, M lon.g as the Chamber takes into consideration only 

ICC-OllCM-01/06-SO:kEN l-1--0>2007 251151 SL Pr 



lfT' 11J1 '"' JI 

29 Janu•oy 2007 

• 1cc-01~>1-1u11lb-07 

No. 01104--01/06 

60. lmmedtatety prior to and at the conllrni.tloa h~aring, thi: Defence challenged 

the ndmt5:.1bdily of ;l number or Items lncluded in the PT\."'15eCUtlon L1st ()~ Evidence OT 

proposed by the Prosecution at the <.-.nnmiahon hearing, With respect to most ol the 

J. Cl1a.llc11ses II.If U1c: parttrs rtl11tu1K ta lire ~uJJ1ussibiltty and pn>bat'llst t"!t1lut 
"l llr.e i!ttid~nca• adurlll(.1-f for th~ J'UlJIOst of the coufirtuattou /1tarut~ 

the ln(onnatlon was not provlded to the said witnesses in order to protect thtnt 

ap-prnpriately. the Chamber considers Lhilt their statements and transcripts or reports 

of thelr uuervtews must be ruled lnadmisslble h1r the purp<'Se (')f the confirmation 

hearing. Accordlngly, the Chamber wlll in no Case." decide anew upon those parts of 

the Proseeuuon Ruic St ..ipplica.tions relating l\.'l these three wltnesses, 

DRC--OTP-WWWW-1)033. DRC-OTP-WWWW-0035 and DRC-OTP-WWl\l\\l.(XJ37 

59. ln the view of the Chamber, the fjrst and roremost measure required under 

article 68{1) ol the Statute and rule llli of the Rules ts to inform each prospccuve 

witness of th~ {act that a p.irty inrends to rely on h.is ur her st.at~mL'"nL, or the report or 

transcript of his or her Interview for the purpose of lhc confirmauon hear]ng in a 

specific case. Hence, lf, JS In the case before the Chamber, with respect tu \\'ILnc.-"SSeS 

aecordanoe with anicle 68 of the Statute 

58. The Chamber recalls th.it article 68(1) of the Stotute requires all Ol)l>JlS I)[ the 

Court to take, wlthin th~ .s.cupe of their respective Iunctlons, <1ppropriate measures to 

protect the safety, physical and pS)•chological well-being. dl~nit) and privacy uf 

witnesses, Moreover, rule 86 of the Rules stipulates that the Chamber, in niAking any 

direction or order, end oilier org~lb. oi the Court. in performing their functions under 

the Stauue or the Rules, shall take into .lL"COUnl the needs of all witnesses in 

Acmtdi.ng kt .uude ffl(4) of c~ StaWlf!. U1e ctunlOOr 1u.1y rule 11n m...._ JKl..n1b.illilil\· 
t•f the l.!\·lda\n! on \Vhid\ the parties. ll'\l.1..-n.J. to rul)' at tJw u1n!irm11ti111:i hcarins 
llll..ing Ulli.J olCC(IUnl utber f<KCOr!I in addjtiQn hi ruk>\'llt)W, prebenve vnhre .and 
prejudice to a fair trial or h"J .:i fair l'\•th1.llh1n 1\1 the tesbmcinv l"'lt a \Vilnlllil:<; .lnd 
lh.tl, in the -.:it.'\\ \ti l~ Chambl!r, ln J S(ftl.~rio like tlw Ont' described ebove, And 
m11s.kl~rinp. the llrnitt'd scope (I( the confimw.~ beanng, adequate f!N\tectit\l\ ~)f 
U'W' \v-ll:n~ on whom the ~nib> Intend to rely ilt ttw Q).flflm'l.11i110 hc.utng is nne 
,,r ~ adJ1tiotu.l fu ... to..,., ... 

ICC-OllCM-01/06-SO:kEN l-1--0>2007 261157 SL Pr 



II The items aftL'Ck'd b) the Defence h!'i{IK"SlS-ill'e 

a. Any ttems \\•Ju.ch are pact''' Ulc Stl-OlJJOO "TREDACTEDI documents": 
h. Auy Ile~ whid, otr¥ pan nf the- malt.'fl.lk scl2l.'d b)- Urub"U..i\·.in ~101\"UC forcee nn 6 

Soplemb<r 2003; 
C. Any items rropcMcd h)' the ~UbC'JI\ •& .:il!i'fl'lAUVI.'! evideece 1.-. items tnduJOO amnng the 

~fR[DACTEDI DtKumvtt"i" or among~ matenals ~ti)' Uruguayan ~101\"UC ferces (\ll 

6Scpt-.!mlx.'f 2003, 
d. Any ltmu ror \\ bJch no 1nf(\tmntinn relating IA' tJw chmn flt custody .md eensenseon h.:is 

het>lt prt1vf.ded by thl'. P"isecu.lJiJC\ !nduJlng • uumbl!r (.\( d11ru1N.UUa. \'ld~1 acerpb .i.nd .. - 
matl!i; 

e. Any Items or pans lht..'l'OOf contauung .anonrm(IU!i he.it.say evtdeece, ioduding (al lilt" 
t-stltu''"Y of Kris:une P°l'dut..t {bl tvp<11b of l'llltli;UV~mment.11 Ot&Jni~lons. {c) pn~ articii.~ 
Md media: reports; al\J •di nsia.."'tcd -SWtl!mcn.ts JnJ summarv 1:\'idl!lll..~. U l~ idel\tll)' of lilt' 
wt tness h.:as oot been d1&d()64.'d t.o the Oci..."ftee.; 

1. Ccrtifkat~ concemJng thl' st~ chlld SClldicf,. whcse cases art.> detluled 1n the Documftll 
U)cildinlng 1hc Charges under the h<.•adln.t; ''lncf1\1du.il C.B."'t"'. 

ICC..f'Jl/l'M-OIK)6.f)47. ~ ins.tructi111'5 were rcitcratN ;u the c ·onfirmillJOI\ b('olf~ on 
10 l\l)~'i!nther ~ (ICC-Ol--04-lH~T~3!·EJ'\:(ION<"!v~)bEdlt~ I, p.31.1, litle!i J~22). 

No. 01104--01/06 27/1:1/ 29 Janu•oy 2007 
lf?' /1J' ,... ,J, 

of [REDACTE:DJ. On 1 November 2(lll~. the Single Judge ordered the Prosecution to, 

snter 11Jin. provi .. le the Chamber with " comprehensive list of the hems Seized, .. On 6 

62 One uf th~ ow.in pl'UC'c1.lur.t.l lssues in thls case concerns th~ Pros-.-cutiun'!t use 

or evldence .illc~ed by the Defence to have been procured iJ'\ \lic,,t1.ition n{ CungoJ~ 

rules uf procedure and lntemistion.tll}' recognised human rjght~ At the o,:i1'lllrm.iliun 

hl!.lrinF,. the Proseeutoe relled nn evldence seized ('1the Items Selzed .• ) Fron\ the ho1nc 

II /Jc11L$ sciud from IR£DACT£D}'s home 

a, lssues raised bv tht." Defence 

61. Ci\•en the rcl.1tlonship that orticle 69(4) of the St.itutc <si..blishes between 

issues rcLlting tu the cldmissibility of evidence J.nJ. issues rel.iting h"I Its probaU\'c 

value, the Chamber will consider the parties' concerns ,.,,•ith regard to both sets (I( 

issues in the same seeuon. 

items, the Defence asserts, in the elternouve, that, even l! they were to be adnutted, at 

best, only llmited probauve value could be attached to them.~ Likewise, the 

Prosecution chaltenged the admissibility of some ol tlie Items included in the Llst of 

Evidence flled by the Defence on 2 November 2006 or items proposed by the Derence 

at the <on(irmJtion he11ring. 
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~ "Pt<l5L"l.-Utlon's further Rtsponsei W tht! O...fcna.• 'Rt.'lw.sl to c.ldude evidence obti.linl'\l In \'J,113.tiull 
or artidl! 69 (7) of tJ:ie Stillllle' .. , ICC-01/0+(ll/Ott-~nl 
~ ICC-Ol...f).l..(tl--Ob-T-47~EN{2il.\!(h ?flf'ltif..dirOOL P: f:tl, boo l2 eo p. &I, b.ne as. 

No. 01104--01/06 2!1(157 29 Janu•oy 2007 
lfT' 11J1 11•i JI 

Coo/ 

., ECC-Ol/U4-lll/lltl-6S9-Cn11f·An.U . 
., ICC-01,m--Ol~onf 
"ICC~lf0-l-1llltln-hi4 
- ICC--Ol/OHJl/llt>-67+Att'2. p. b. 
., tCC-Ol-M-Ol--Otl-T·)(l-EN(OS()\'200(;Ed1lOOJ p. ISi hru.• :?3 ro p. 151\ line 22o JCC4lllll4-0IA)b.726- 

65. 1n their closing sratemerus JL tht: confirmation ht!Jrintt the Legal 

Reproscntativ,-s or Victims a/lOOl/06, a/00021\16 and "111003){16 also obje(ted to the 

Derence KL"quesl on the growld, ult-er slio, th.lt the Derenee cannot rt>ly on the 

judgement of the I REDACTED] Court of Apf"'al because it had "M cffeci."" 

6-l The Prosceuuon CJbje-cted tu the Defence Request on the ground that it had nu 

lt-g-J.l basis." Furthermore, on 22 Nt')\lcntbot<r 2()06, th!! Prosecuuon i.ndie.Jt~d that, were 

the Chamber to rule that the ltems Seized were inadrmssible frlr the purpose ol the 

c:onfirmJtion hearing. J number ol Items on its LISI of Evidence could be substitu~d 

therefor and considered as supportive of its case." 

63. The search during which the itenlS were seized WJS conducted by the 

Congolese auLhoriUes in the preseoce of an in\'estig.ttor from the Office ol the 

Prosecutor (OTP1. In• decislon rendered subsequently, the [REDACTED) Court of 

Appeal stated, lntrr 1tlia, th.lt it would not take tlie hems Selzed Into eonslderouon on 

the ~ound that the search and seizure had been conducted in breach or the 

Congolese Code of Procedure, n 

Evidence t 1'Lh~ Defence Request"]. Ace .. 1rcl.ing to the Defence. numerous items were 

allegedly seized from [REDACTEDl's home while he was being deeained on the 

orders of the nauonal authonucs. 

November 10()(), the Prosecuuon fi1L>d the hst of leems S.Ci.z.ed,' with the Chamber and, 

on 13 November 10()(), it lnformed the 01.lnlber th.lt n of the documents tn its List of 

Evidence were among the ltems Seszed.> In a request fi1L>d on 7 November 2(K)6;""l the 

Defence had asked that the Items Seized be excluded Erom the Proseonion List of 
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- '1Wqu'-"9l fetr Leave to Repl) tn Proeecuune's further Response ", ICC-01/04-01/0n-72-'l. 
ICC-Ol,t).14Jl11~78 

.. The Chamlk.or nott.S th.it tbe Defuiro discuss...-">d this issue In i.u. "Dclenn- Brlcl tU\ matters the t:A•lma..""\' 
raisE>J during the 1."00.finn.tbt'ln hca:rin~-Ui;ial ObSt<.rV4liiiru. r, fiJOO on '1 Oerembl!r !006. ICC-01)0.(­ 
U!All).7!>1. p.>r.L SI 

69. Firs~ the Chamber observes that under artlcle 2l(l)(c) or the Statute, where 

articles Zl(l)(n) and (b) do not apply, [t shall opply H'""''"' principles of law derived 

by the Court from national laws. Hoving said that, the Chamber consrders that the 

Court is not bound by the decisions of neuonal courts on evtdenuary mutters. 

Therefore, the mere £act that a Congolese court has ruled on the unlawtulness of the 

search and seizure conducted by the n.JliorLJl .:authorities cannot be consldered 

binding on the Court, This is clear from article 69(8! which states thot ·1 w lhen 

68. In addition. the.' Chamber notes Lh<.H the Defence J:ltemati\ e r1..>t1u"~1 st-eking 

leave to repl~ is moot in so f;ir as the Defence had the opporrunnv ro submit its 

obscrvauons both nr.ilJy oJt the Cl)Jllinnation ~:iring and in "'riling in its briei Hled 

on 6 December 2(X)c,_:. 

67. Fin.~ the Chamber cnnsiden1 the Defence nbi•'<tlon to be unfounded because 

the altcm.ltivc uems -5.U~gested by the Prosecuuon in its ..,, November 10l16 ffJlnc; 

were .iJtt.ld_) incluJc-d in the Amended List l,f Evidence Illed b} the 1:.rusecu.tjon cm 

20 Oc.tobc.-r 2()06, even ii they were not used at. the hearing, ln tlns respect, the 

Chamber refers hl its- Drcisid!t t.!JJ tht' schi!,/ttl~ aud uuulttcl cif till! C1Jttfirn11it1011 l1Atnrfu,\t"-,, in 

which It held that uni~:. it had expressly ruled 110 itt.>111 inJdmissibl~ upon .i t:h.tU~not:o 

b) 1.1ny u( the pJrticip.,nts J.t lhe hearing, and provided that item was Included in the 

Prose<'Ution Amended LisL nf Evidence, the Chamber may l\'ly un it whether' or not 

the Prosecution decides to present iL 1.U the c()nfiro101tion hearing. 

tJlJ. On 24 November 20(16, the Defence requested tho! the Prosecutlon's further 

rcspon ... c;e to the Defence request pursuant t:o artlcle 69(7) of the St.itut-e be ruled 

inadrntssible or, 1n the alrernauve, thJt the Defence be gromed leave eo reply to iL' 
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• A~cordjng to one ccmmentator \)n the R~)me Stntuk', "There ls lhl!rcfnrc a dose UnL. between 
pa1.1gtn.~ 7 illnd e. \\'hcr(Su a \'101.ahnn rM Jntcmation.:iUy l'\"CogruaoJ hum.in ngh" U\ prtncsple 
qu.tllrle!. as .t g:rnunJ fi,U' t!iidustnn of e\'idcn.:1.1 . .t \'ktlallttn nr nat1..,1utl la\v~ on <.'\•IJ.si\~ dOl'S ll{IL The 
n_-ason ror 1h.lt ls that the Court ihould 1tt1t be burdened ~uh d1.'-"tilic:uli 0111n.1ttcrs1\1 purely nabon.J.I 
law" (BEHREN~ H.j_ 'The Tne! PrflCt't!ding<, u, 'f1tlo lttlt't'1Wbl111Jl. Criu11r1J/_ Court: lhl' ,\.l.11ldr1g Q/ lllt' 
Rt-It~ 5t.itult. The Hdf;Ui~ Klu"'t!r Lew lnle.nwk1n.tl 1999, p. 246) 
" Under lhis pR1vislnn, .. ~·kk>rw....., ubtau·w.'<I b\ mc.,ns nl .a \•inlauon uf the Sia1ut-c or lnti.!tnJ.tiunaU\' 
l'\.>ru~tsed Jwmiln ughts lS Ml adm1~ih1e if 11:) lile \110L1D11n casts substitnll..il d~1ub1 on the rulbbthl)' 
of O:w E'l.·idt!ft.w; flf b) I~ adn\lss•111 of tbe c\·ldcncti Wl)llld be •nbtluu.ial to .iru1 would ~do~l) 
dam1'S~ the tnt~t)' llf till! prtlre\.odi1lgs.. 
c ln Al\M"\ t uf d~aun1.•.nt 1CC~( ,t)4-01AM-7!6--CODJ. filOO b_, the Pr~lieU\ u ll> !il.'Uetl lb.ti lilt" 
se.an:h and eeteure Vo-lb conducted In the oontmt ol crlmin.:.l pi"(IC('i!dingro tor murder and torture. 
""ICC.-01/()4-0IJl~-4. para.. 22. 
""(CC-01,u4---01~74. p.ltJL 28 

ICC-Ol;t).14Jl/(lf,-b74·~~n:.2 
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72 However, rn deeermmtng whether there has been a vlolauon o( internauonally 

rccogmscd human rt,;hts, it should be noted th..:tt, in us 1ud~Ol{')\f on the 

unlawfulness of th• search and seizure, the I REDACTED) Court relied (or its flf\dlng 

on J. single precedent which, in addttlon to being more than 20 years old, 1s based, 

not on lntemanonal human nghts treaues as claimed by Counsel for the Defence in 

the above-menuoned appe•l.'" but on a breech of article 33 of 111<' Congolese Criminal 

71. Atcording to the- documents tJIOO by the Defence, the search and seizure" .:it 

IREDACTEDl's home was conducted by the Congolese ouihonues as p.irt or national 

criminal proc<"<'<lin~ broug-ht against IREDACTEDJ for countcrfeili"I\ monev."' No 

evidenoe has been brought to support the Defence .lJleg.:it-inn that "tht- search was 

motivated by discrintiruilion on political or ethnic Krowids".u or that .. it is lh~refor.:­ 

not difficult to suspect that thci local proceedings were merely il diversionary tactic.. 

which \\'CJe used to justil)' the provtsion llf the mat~ials ln qu'-"Stion to the 

Pros.:cutlnn.''"" 

7(1. .Af. thr Defence Rt.-qut.St U; based on article 6Q{7) ol tbc Rome Statuh:,•J the 

Chamber must determine whether the evidence was obtained in viul.-1th1n of 

deciding on the relevance or admissiblllty of evidence collected by a 5t.:ttl", the Court 

~ll not rule cm the eppllcauon of the State's n.>Lion.111.:s"•.''., 

ICC-OllCM-01/06-SO:kEN l-1--0>2007 30IJ57 SL Pr 



•St-".! .utld&" 31 1\I tlli! Cuns.tuuUor1 ol I.he Ckm.oa_.._tlc- Ri>pubUc f1f 1he Cong.it Jb:lopk'd iu'\ 18 Februat)· 
~006. Nn ~;in:h \\ h.lt!idl!Vt>t M.l\ btJ •UthmiseJ, ~ll.n-pt 01.s pA'1\.'-lded by law. JI slv1uJd aOO bt-1\tlb..'J lh.u 
Coogo rabfit:J lfw rnt1T1r.11tJ~•11itl Gx•at.lJJ/ ,,,. Ci'Nl 1tJJd Pulit,.;,11 RJs.l11t rn 1Q83.. 
,.. ln Gtttti'n!Jt.t.l 1•. Sli·it~rl/'tuJ., f;1r e'liJl.tnplo.!, the ECHR tkddi."tl I.hat Slab!s Wo1\' 0.10.c;Jdt!r it n~ry lit 
resort L() nle.isures1 !!iUch as 11Catdu.s of rtsiJmUaJ pecmees anJ wb:ures. ln order lfl obtain phy~caJ 
evtdenee (If C1'rt.aln nlfl!nct.$ The Court iviO assess \\tfu.•ther th"' re~1'1S adduced t...i ;.is.tit')' sud1 
mcaseres W1!«' rclevem .and sul.fioent and \Vhethn Ul~ >l.fl)re~ntkinl.~ proportion.a.luv pnndp.ko hlli 
beee Bdhen!id tu. 1 ... J Ult" Court must omsidl'f lhc p.;trl:lrub1 rurunbtantc!lo l'f eacb eose ln order to 
dcwnnine "lwUu.1', tn the concrete c-~ Ille lnlt"l"fl]('dlC~ in question \VolS pmportil)Nlte to lite aim 
pursuuj." Qud&6"mt "' lfi Ooccmbcr 1997. Appllabl'n No. lll..~3,. p.i.r.a...45). 
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75. According to these mremauonal instruments, the rt,;ht to privacy and to 

protection ago1.1nst unlawful interference and LnfrinJ=?e-ment of privacy is a 

tundamerual internationally recognised ri~hL However, it cannot be- viewed as Jn 

absolute ri$ht in SO f.lr GS these same instruments provide indkauons Of what Olol)1 bf' 

considered JS a "lawful" interference '"ith the lund<l.ffientJI righl to prlvacy.r. 

74. The right to privacy is enshrined in Article 17 of the Juttruntlcnutl Covauuu ou 

Civil u111J J>ollflcal Ri;~IJts, Article 8 oi the £11toµt'a11 GJuvt•1Jlfc>)1 ou H111111111 RJ'glils and 

Article rt Llf the Jntc'.r~A1rttricnu Co1frv.•11tio11 1J1t Huutan Rig/Jts. ln addluon to having 

ratified the \'&sdous i.ntern.ilional human rights instruments, 1nilny AJ.rlruri eouruees 

have also enshrined the right to privacy in thelr constitutiens." 

73. ThLL>,. ln order eo determine w hether there has been an iUt.t;J11ty an1ountin8 ro 

tl viot1tion uf intem.stionJ.JJy recognised human righb or merely an in£ringe.nl.ent of 

domestic rules of procedure. gujdance should be sought Irom lnternational human 

rights juri:;prud~nce. 

Procedure Code which provides tho! "ITKAN,LATtrn•J [Hjouse searches shell be 

eonducted tn the presence o( the alleged perpetrator Of the offenl'e and the person in 

whose home or residence they are conducted, unless they are not present or refuse to 

attend:' Accordingly, "(TKA>bLAnON J where Ll>e seizure ol the disputed item was 

conducted in the absence of the person concerned \Vh('I, being under arrest, was at all 

times Jv01.il.:ibJe to the prosecuting authorities and could rhererorc have bet-on t.Jken .:it 

aoy time to th~ premises searched," such inter{erence. has been considered unlawtul, 
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• Thls b "'h3l itppe.us to ett(!tgt> from tbt>Sl:ntcmcnt o!fREOAcrr.oJ ---.o Anru.•:-. I of J()..."Ument (CC- 
01~1/fltt-~-b-G)n(. p.ua. 8 
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at [REDACTED)'< home adhered to the principle of proportionalil}. Recent ECHR 

judge1nents confirm that proportlonalify 'is one- of the requirements for lawful 

interference with the.' right t·o privacy. In Afitrrl11t, For example, the ECf-LR observed 

Lhal "[tlhe seizures made on tht.- applicants' premises were wholesale and, I.lb\)\ e c1U, 

79. The Chamber will now determine whether the.' search and seizure conducted 

78. As J result, the Chamber !ind>, as <lilted in the I REDACTED] Court's d...Osie>n 

based s..)ldy on artlcle 33 of the Congolese Crlmlnol Procedure Code, Lliat the 

unlawfulness or the search .i.nd seizure eonduucd in I REDACTED!'~ absence was a 

bl\.'.ach o( J pnlccdur.:iJ rule, but cannot be eensidered so serious .1.S to :imnunt to J 

\'inl.aU,111 or internationnU) reeognlsed human right!.. 

77. There s.s n,lt:hing in this case to Indicate that the natlonal authorities aUt.-i;edly 

U.00 force, threats or any other form of abuse to 11•ln access to [REDACTED]'s home. 

ln fact. the OTP investigator who attended the seizure polnted out in his statement 

that IREDACTED)'s \Vife was present at the ume of the- search .. md seizure and was 

present throughout the oper.:stJon.""' This st.lh:-.ment ~ therefore consistent with the 

F.lct th.>t there has been no compiauu for Improper lruerferenoe by force. 

Trl!•ururl 4ft Griu1dt lnstartc't' o( Bunia in J bid to gather evidence for the purpose (H the 

crlmincl proceedings Since the judgement ut' the JREDACTEDJ Court contains no 

other lndication, It .lpp:-ari; that the order to conduct the search and seizure was 

~ven by the cOmp!tenL authorltv in order to gather evidence for lhc purpQse- uf 

lnwful criJnina) proceedlngs. 

76. Accordingly, m considering the recsons advanced in support of the search and 

seizure conducted at [REDACTEDJ's home. the Chamber recalls tha]. ut the time, 

criminal proceedings were being taken against I REDACTED) for couneerfesung 

money and, potcnti.lUy, ror murder end torture.i-11 It appears that the process \\'OlS 

inuiared on the orders of a member or the Office 01 'he- State Prosecutor of the 
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.- ICC-Ol,t).14Jll(~"r9-Conf~An.13. 
oc.Sralemlml c-C IREDACTUJ~ ICC·Ol,IO-l-Ol,1b.7Jb-C11nf~At\~I. para. 11. 
• 111 ... Ol.1mber ootes lb..lt \)nh 70 1)1 the hundreds of He-ms Sci.r.L'd wese indudOO U1 the i'rQ!!lS'.UtillM 
Amended Llit(I:( Evidcnc:c 
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82. AccordingJy • .illhough all vittlations 1>f procedural rules do ni.)l necessarily 

result ln a viol.ition o( internJtion;iUy r1..~o~nis1:d human rights. in this case. th.: 

Chamber finds that, in J111ht of ECHR juri>pruden<e. tho infringan...nt of tho principle 

involving hundreds 0.t lten1s.. Yl 

!il Ac«>rdmgly. the Chamber (inJs Ll>at the search and the seizure of hundreds oi 

docurnerus and items pertaining to the Situnli~ln in the DRC, conduceed in order to 

g.ithc.r evidence for the purpose o( J.OO\Cl'ltiC crimlnal procecdtngs in[ringed the 

principle nr proporjjon.Uity saneuoned by the ECHR, a..,,~ because the interference 

did. not J.ppeM tc1 be proportionAte tt' th< ubjl'Cll\'c ~liu~t l:iy the nauoasl .iuthoritit.-s 

and ~t-·conJJ)', because of the ind6l':rim.in.1t-c nature <•( the search .lnd seizure 

seizure, 

80. The Chamber cu1tside:r:s that In the i.nstJ.flt case, It ls. c)t;Oar fmm the llst n£ 

documents and Items seized by Lhe- CangoJest." .iutl1oritit:~ and handed nver to the 

Prosecution's lnvc::.Ug-.:ttor tJl.sl hundreds ('f documents were conflscated, includlng 

correspondence, photographs, lnviL1Hons; t~g:tsJ:iti(,Ml, reports, Jf.ariis and "personal 

in(orn1ation'":0 There ~ n1) means of determining the relevance. 1£ .. my, of the 

documents and Items ,..ized from I REDACTED J's home to tho Congolese dutl1oriH.,,_ 

However, the lnform.nton before the Chamber sug>;ests that the: Prosecution seemed 

just as interested, perhaps even more Interested, m the items in question~ and it 

appears Lhilt the Proseeuuon's presence influenced the conduct o~ the search and 

documents to be o! no relevance to their inquiries and returned them to the 

applicants ." .,, For tl1i.s reason, it round that the principle ol proportionality hod not 

been adhered IO and that, as • result, the right to privacy had been infringed and that 

tndsscrlmlnate, to such an extent thar the customs considered several thousand 
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"" A.:cnrdjng 10 &lm(' comn~1tatol'!o, "';;om(' dclt<gJ.ti.oru; wanted 4_\ e~dude evldenee obtalncd b~· 
~ans ()f a \'lQl..lbnn ot hUJl\.lJt nghL ... but uus rnrmulllt.M'tl\ was r~rdeJ 11s too bm.td." TOO dr>iftct"'i t)f 
th\! Statul.e opi....J for 11 rusrrm,·<itt !nrmuh. under \'•hkh ll'K.- Cuun "">lll hil\ I! IU tlli;ungulsh bet\, een 
mill(lr u1fn1~cmcm1s ol prooodur-111 saf('guar<l!t ;,1.1\d beevler viol.'luuns". Cnn.~lK'Hllv. "\ k1J.il1t)ns or 
i;:pedfic nauon.>1.I rules on tbe c1lnduct of an uucrros:atlon M th.:- li!w were n1"'l4 mcners upon. wluch the 
Caun lihnuJJ ~ • docislun i1n ctdu~nn. ,u:EJ-IRENS H·J ... "The Trial Ptoce«til1~-io ". in Tiii' 
1t1ttrn,1t1'(11r.il CrtnU1t.JI u_..,,, TI~ Al.ilio!( of ti~ R._i1t11' Sllihitt, The Hap;i.k.•. Klu\'i·er I.Aw lnh:m;iUon.il. 
19W, p. 1%) P.ltagrarh 7. un tbe omcr h.:ind, "sperifk.l.lly supuLlhs spccinc pn.xtk.Ht.?- ~'Yt.'tll!i. 
t~ardlng the m.uuter nC mll .. ..._-iion uf the l'.V~ .. nd dt""tti11u5lLlJ &>-ffi.x:rs on tlw lti.tl 11rn;ei5> whidt lf 
ch1.'\' are round lo edsi, Ju.sdf)> Clldw.ion. Nc\.!.!rthet~ the J.~tamll\JUDn of uw ~~~ld.'ltt lif thOM­ 
pf\.i(firoll? events or f'!fCCU N..'C\'IS!rit.:ltei. the CM'rdJ.e of evaluah~)n and. thl!'f'E'by, dtscreuon b\' use 
Court" P1ragoff. Doooald K. in GlttJll!l.'tJtMlf NI rlll' &m11 Sratul" o.f tht ltdt'1tbltMt1iJI CrJ1nJ.t1iJ/ CaurL OU1) 
Triffterer (~J.j, 'J'flmn!o Verl.tK.,;gescllschaft/8.)Jm--Bo.ldm, llJQQ, 1-l· 914). 
• Ibid., p. 914. p.Jr.:1. 76. 5'-1.' .il5o DEL\1AS.~1ARTY. M~ SPENCER. J.R .. £uh.l'-'tm CtimUwl Ph'\·6!1ms, 
C-'lmbrldgc Unl\ersJt,• Preis, :?l.llll p. M17 
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present case, the Chamber holds the view that the infringement of the principle of 

proportionality did not alfect the rellabillty of the evidence seized from 

IREDACTEDl's home on the ground that had the search and seizure been conducted 

85. The Brst limb ~f the alternative embodied in article 69(7)(•) of the Statute deals 

with the impact of the unlawful method used to g .. uher evldence on the reU.lbility or 

such evidence, because "some ((l(nlS n( 1Uega1lty or vtolattons o( huruan rl>;hts create 

the danger that the evidence, such as a. contcssion obt~lned from a per!l-00 during 

iruerrogatlon, may not be truthful or reliable M rt may have been prof(ered as a result 

of the duress arising from the circumstances of the violauon,?" However. ln the 

84. Tho Chember observes truu article 69(7) of ~10 Statut<> rejects the llotion that 

evidenoe procured in viol .. ,tion of internationally re(OKnist!J human ri~hts should be 

auromaticallv excluded. Consequently, the judgt$ have the discretion to seek an 

appropriate balance between tht' Statute's fundamental values in eilch concrete case." 

lights, the Chamber mw.t now determlne \Y'ht'thcr ~Udl a Violation can ju~tify the 

exclusion of the Items Seized. 

83. Having found Lll.ll the Items Seized were tlbt:ained wuhcut rt.-g.ud to the 

principle nf prnportiorulity and in vtelauon of mternatlonally recognised human 

o( pruporticnallty can be charactensed as a violauon of intemation.i.Hy recognised 

humnn rt,;hts. 
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lbi.:t., pp. 603-l>tO 
.,,. The- £0-IR li-.und tbilt the asses.srnfllt nl i'\11dmce '4lls esscn:tUUy under natinml k>gt.sl.llion. Ln 
&Nut i• S<r1b•rf1an,f. it deddl.ld that ii "c..lnnot l•).ciuJe it.!> u meuer ul pnnd.~lt! and in du.• Wtr;td lhllJ 
unla\1dulh· ot.\ta1ned evsdeoce f ••• 11u:iv 00 admis..ibW", anJ hclJ ll\al It had tu Jsccrta1n t'lt"lly wbetber 
th~ trio.I ;is a ·wh~'llt"! y,•,u, (iur Oudg.enw1\I or 11 July l~. AppUc.1.ti(ln NQ, 10862/K-&, parA-4b), See a!sl) 
Silundi:1 ... t•. Uuit..""l.t klngiJutn. ludgm.1e11I nf 1; 0...">i.."efnbe'f I~. Appli.::ntlun N\' 1916'ifJI. f;}mJr 1· u,ulaJ 
Kin,'<ld~·m .. Judgmlt!nl (\( L2 ~I.iv l(XX), AppUc.1llon No.3SJQ.&}97; .mJ Van i\1edlr'lttl do;/ ot}itts i'. 11~ 
"/'Jt<tiliTl.uhf,, Judgi'mml of23Apnl 1qq;. Apptk.tbon Nu 21~3 Thts rcasaning was also (o1Jo"'00 
by t.br: lnte:1'-Amt!ric11n C.uwt nf Huuun Rights kn thl..'. IN11.1.'t 8r1J11..o.tm1 ~. ludgemeru, 6 Februat)· 
lOOI. In dw llri.\lnt.' \'ein.-.,;.~ the G5t1lld Pde, L.t.bpJ Tu11t11,w .t.nd P.JnliJ"(UIJ eases, 

ZArPALA S .. Hunan P.Jgl1t• 111 /1tlt'fflil1'ntillf Ctimi111d Pr+\:MlitJjj:!, CbJord UnL~'l'Sll)' Pre!E. 2003, 
p. J4~ "The appmad1 OldoptOO 5(1 f.:ir h~ been to .lidmd Al1Y estden .. re that ma~· have prob.ltl\•e v>1Ju(!, 
w11«.s the admisSion of !t.Uch evidence is oot"'°l!lghl'd bv thll need w ensure e taJr tnal." 

Tiit' P.r.l:llo"Ut.,,. o, Rado;Jtw 1J1">l1miti, C~ No. lT-')9-~T, Dtci~i1>1J mt J}w Ot/0'11c' "'Olljtdi.•11 Ill lttletl:1'J-•l 
E"r-iifn•a". 3 oaober !1\03. 
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the lormer Yugosl.wia (ICIYJ undertook the same onruysis that the Chamber is 

88. ln 111t Pt'iJSeL-utor v. Radmlav Bt1Jn11u1, ·• the lnfemation.i.J Crimin.al Trlbunal lor 

87. Re~.uding the rules appllcable before tht• inlem.ltianal criminal tribunals and 

Lhcir jutisprudcnct.'~ she gen'-'rJUy eecepted solution "is to provide for the cxc:lusion oi 

evidence by judges c)nly ln ruses in which very serious breaches have occurred, 

lc.lding h.' subsianual unrd~blli.ty of th!! evidence presemed.r= 

dQCS not pertain bJ thl."' reliability of the evidence se:ized; rather. ii concerns the 

adverse ~£feet t.b..lt th~ admission of such evidence ceuld have on the lnt:egrity of the 

pl'UC'~d1ng~. The Chamber recalls th..it in the fjAht Jg.tin.st impunity, it must ensure 

an apprupriate bJLtnce between the rii;hts of the JC('USt..~ .ind the need to t'l.'SJ'l')nd io 

vicLLm.s· and the intern.lti(Vl.Jl communny's expectotlons. At."t:ording 11.l u eomparauve 

study of various European legal >)'St"'11;,, the Issue of tho udmlssibllhy of illeg.iUy 

obtained evidence raises contradictory and complex meuers ot' principle.,. Although 

no consensus Ms emerged on thi. ... issue in interru1jonJJ human rishb [urtsprudence, 

the m.oj<>rity view is th.ilt only n serious human rights Vlola.tu;m can lend tQ the 

exclusion o( evidence 

86. The second Umb of tho .tltom.iliw embodied In article 69(7)(b) 11f Ll10 Statute 

in full adherence to the principle o( proportionality, the content or the ltems Seized 

would not have been different. 
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• The point w·11s m'1di' tJ'l.11 •a:iJA\ltttng UJtigaUy C'Jb1;a.1ncd uul.'rropb cue t•••liJ~100 docs 1ll"t, m .11nd (It 

1tsdf, 1\t'\".li!SSatily .. n,,.1unt Lo .wrlnusJy dao.uglng the inlL'SJ11)' of I.he prnc'-.Wmgs. {thld prua.. ht). 
'"' TM Pn.o;.a.ut~' ro. DcloJIK ti nl .. Ca!K.• No. IT-Qb-21. Ord.ti1111 1.'¥1 tl1t .\ltitio11 t.J( JJl't' f'~ution /.Jr JJ~ 
AJ1uu....WiUh; uf El'lilin..:"- 19 J.muary 19(il!'l 
uo Tih· Ptl!:i«ltll!I' l". R..Wsllw Biddnltl, CaSt:' Nn. IT .QQ. ;,,_ T, 0.'(.Tul?ll t•u lbc 0.-fetli.t •t1f,J1."Ctu1n 1,1 l!tto!ti."i'J!I 
EvAilttt.:t", 30ctob\.~ ?003, p.sraLb3-67. See 4lbL1 U\c dooeon rendered Mt1Uy bv JuJsc ~la) ult 
2- Febn.t.4r)· 2000 Jn Tl1t P1'dm·uJn1 e, ktlrdii.' lllld Ci-rkc. Cast" Nu. IT-'5-14/?·T, p. l3bq4 of the tran..4Ctip1 
of I.he beenngs tn ~ hlch he finds th.lt "'f"ti oo 11 the- tllcgahl)' '"as ~tabHsla'd [.-I [wle bave come co the 
cvndlhk1n that ( ... 1 4."\·{deno.! obt11ineJ by 6l\~Jmppin,; on an ~em)'" ld.:phone raJJ.s dunng Uw 
COU(S(> or a war is<erUinl;• nt\1 wll.hitl the ro1'1duct whidt 15 referred hi in Ru!...• 05~ It's nl}t antithetical 
to .:ind .:crllunly '' ould not senously d.ttrutge tM fnti:i;n1' <if the pr"'~'>dl:ngs. 
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90. Hence, fnr the purpose of the eonflrm ... tion h~a.rlilg. the Chamber decides to 

.idnlil the hems Seized into evldence, Moreover, the Chamber recalls tht• limited 

5'.-··ope uf this heo.lrins. bearing ln mind that the adrmsslon of evidence at this stage is 

without prejudJce to the- Trial Chamber'« exercise of its functions and po, ... ers to 

m.U..e il final determiruition ill to the 11dmis~ibUity and probative value of the Items 

Selzed from [REDACTED)'s home, 

89. Ae<:orJingly, the Chamber endorses the human rights and ICTY jurisprudence 

which f()CU~ on the balance to be achieved between the seriousness 0£ the vio)jtlon 

and the i1.1im!O!:.~ of the tri:JJ .b ,\ whole. 

undertaking 1n the present case, tilling into consideration the vtews of l~J.J 

commentators. comparative law and the jurisprudence of human nghts ceurts.v" 

Relying on the precedent established in 111t P~JJh1r t'. Ddatlc,1111 the 1CTY Trtal 

Chamber recalled th.1t .. it would consutute a dangerous obstacle to the 

adrninlstration of justice if evidence which is relevant and or probouve value could 

not be admiued merely because of .i minor breach of procedural rules which the Trial 

Chamber is not bound to o.pply:•w Having determined th.it the evidence t'•t issue \\'US 

relevant to the case, the 8rdt1ut11 TriJJ Chamber admitted the evidence. 
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"" .. IRtenc~ Bril'f on a1'llta:!. the Oefmct> rais(_oJ Junns, U,1.! o._\nfirnw.tlfln be.-ulng-U'Sal ~n·iltl.om". 
ICC-OIA)l-Ol/()li·7M. p.Jm.52; JCC-Ol-OWl~T-41-EN(llllo:oY2006EdJK'dJ, p. II, tbu.-sil-12 
•ICC~l4Jl-Ol~T4J~EN£22.'l<i"V~fl06£dUOOL pp~ u-u, 
No. 01104--01/06 '.17/1:1/ 29 Janu•oy 2007 
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.... See [CC-OlA>4-01106-7lS..Cn.nl·Art'I, lCC-OJ/N-{IU~72J-Conf-AnA;"""' alSJ (CC·lll--O+-Ol·Ot.-T 41- 
IINl~oYEdiledt p . .8, (in..• II) top. 10,. line 25 

93. The Defence has requested the Chamber not to admit .my ltem in the 

Pr~ecution List nf Evidence Ior which no in!-0rm.:silon pertaining to the chain cf 

transmission has been pruvidc.-d.'"' ln the view nf the Defence, the Proseeuuon's Lld. 

of diligence in LIU:. ri.-sMd casts doubt on the authenticity <•f these Items, lt the it~n\~ 

arc nevertheless aJnlittlXI, the Defence r.:yuests th.lt they be corroborated by 11thcr 

evidence before the "reasunable grvund:. to believe" test can be considt'J'cJ hl have 

been s.iUsfieJ.1.-.. In th.b regMtl. the Defence ~ubmits th.Jt tJ1c Chamber .sht.~uJd euach 

,Ji) £vidertt•' on tlr~ clia111 of C'ustody and lnms1111ss10H ft11 wluch 
th~ P/"0$«JJli.o,, ha:: net prL>i'ldtd auy urfarutntlon 

9-L Consequently. the Chamber is not bound to ennsider whether tht• items 

origin.illy seized by Uruguayan MONUC forcos on 6 September 2003 are admissible 

under article 69(7} nf the Statute Ior the purpost! L,f the eonilrmauon hearing. 

93. The Defence has nol provided surt1cJenl evidence to lead l'o the conctustoo that 

the Prosecution list or Evidence includes evidence that W..\5.t seized by Uruguayan 

MON UC forces."" 

Amended List of Evldence """ origin<llly seized by Uruguayan MONUC forces on I> 

September 2003. 

92. The Pro~'"'tation assured the Chamber that none ot the evidence included in its 

91 The Defence requests th.at the evidence 0-riginall} selzed by Uruguavan 

MONL>C forces on 6 September 2003 and included in tho Prosecuuon Lbt uf 

Evidence be e"-dudc.-d.un 

it} llcms Si·r.:cd by Uru,~1a11nu A10t.JLJC farctS ou 6 Si•ptt.'lnbt'r 
2lJOJ 
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llll' The Defence polrus ._,ut ttwi1 ec 001.nre or dare is provkiOO fN to 1.llll '11 IS video Hens.. 
11• 1cc-01--0+-01~T41-ENl2?N(l\~2t)flf:IE..ti.tN~ p. 40, ltne Q to P 4J. line lS. 
'"" ICC-01 '1).l..fll/~75H-ConL. p.:ir.i. 52~ JCC~ll.o+()l-(l(J-T~l-ENf'22.~0\~CIOoEdltOOt p. t t, lmes ~I J 
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98. The Chamber notes thot in this case. the Defence did nothing more th.ln raise a 

general obje<:lion to the admlsaibillty of all l'rosecution evidence for which no 

information pertaining to the chain of custody and transmission hold been provided. 

wuhout addressing spt.-'Ciilc items or proviJins the reasons tor Hs l)bjl.oction.11" 

Accordingly, the Chamber considers that the Defence has not sufficiently 

substantiated its request that some Prosecution evidence be excluded or. in th.: 

alternative, thut lesser probauve value be auached to it 

97. Under the frameh'Ork t,_'St-.ibllsheJ. by the Stil.tute and the Rules, the Chamber 

notes that. Jt the staAe of the confirnu1tion hrarinK- the scope of wlueh is limited 10 

determining whether or not a person should be co1nnl.ith.'d fnr trial, it is necessary 10 

assume th.-.1 the material included In the partles' Lists of Evideaoe is authentic. Tbus. 

unless a party provides in£orma.tiun which can r~asona.bl} cast doubt l'tl\ the 

authenticity of certain Items presented b~ the nppt.'\:5in!) party. such items must be 

considered authentic in the context of the confirmauon hearing. This ls without 

prejudice to the probative value that could be auached to ~uch t•\!idence in the overall 

assessment of the evidence admhted for the purpose of Lhis conflrmatlen hearing. 

9(1. The Chamber notes Lhat under artit.:l~ 69(4), it has the power to rule on the 

admissibility 0£ any evidence and the probative value thcr"->ot Mort!Q\ er, nothing in 

the S1:atute or the Rules expressly ~t:ah$ ~I the absence of lnfori:ru.lion about the 

chain 11( custody and tr.uisnt.l.s~ton J!lt~ts the admissiblllty ur probative value n( 

Prose<'Ution c\1iJt·nce. 

re!auvely little probative value to any document or video ex(erpt•ir. whose 

authenticity has not been confirmed by J \\.'itJ1ess_J1• 
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1111 "[A>{en..:c Bnef oo m.iuers rbe ~func.:- ratsed dunng lJ\i'! confirmalktn he&1nng - L1.-g.a.l 
Obscrv.l1"..'ns", (CC-Ol~l/llb-75$-Conl .. para. ~<>. lCC-0J.()t.-Ol~T-41-E"112No\•~Ed.itedJ. p. 
31, 1ilW'S 19-15. 
Ill ICC-01 '1)-l..fll/~774. 

l(lL Furtherntort:1 ECHR [urtsprudenee evinces that the European Convention ,1~ 

not preclude reliance .lt the invbU()~1tion !stagi: ._,( crimlnal pn1c-eeJin&o on sources 

such M Jnonyn1t)U:> inlorn1.1nts. Nt'\ ~rthdc~ lhi: ECJ-IJ{ speciiio thJt the 

subsequent use ot anonymous :'!<t.lh.'!Jnenb as ~ufficient evidence to found J convlct:lon 

witness statements, ut 

IOl The Chamber also notes that there is nothing m the Statute or the Rules v~1htdi 

expressly provides that evidence which can be considered hearsay from anonymoua 

sources is in>dmisstok per~- Jn addition, the Appeals Chamber has accepted that 

h)r the purpose of the confirmauon hearingi H is possible to use certain items 01 

evidence which may contain anonynlous hearsey, such as redacted versions of 

.idnlissibilily of any evidence, ··wking into account, inter a/ta, the prob.lU\fe value uf 

the evidence and Jny prejudice that such evidence mil)' l".J.US-.! to 1.1 fair trial or ton falr 

ev.:ilu111ion of the tcstin1ony of .i witness, .. 

100. Under article 69(4) of the Statute, the Chamber has th" dlscretlon to rule on the 

9tJ_ The Defence submits th.at it b unable to have JCO..>Scf. ILt ~ soerees which 

provided the inl-ormntiun eoruamed ln ol number of items Included In the Prose..:ulio.n 

Lbt of Evidence such Jb: i) the redacted verslons ol wiu1~ statements, transcripts oi 

intervlews, notes .ind rcpt1rts 1.>r wltness intervlews prepared by OTP investigators.; U) 

summaries of evidence. iH) certain parts of Kristine Pt.-dut1I'!> testimony; iv) reports b) 

non-govemmerual 1.1rgru1isaHons; \'j e-mails, and vi) pres~ .lrti.:les.. In the' iew of the 

Defence, these items are .tn()nym()Us hearsay, and it C. imposslble kJr the Defence ro 

ascertain the truthfuJness and 1.1uthenticity of the tnfurmauon therein corualned, 

A1.:cording:Jy, Jt_ requests that the Chamber rule this evidence madmtssible or, in the 

alternatjve, thot only limited probartve value be .lttacbed to it.110 

iv> A11011.11,,tous J1au.say tttidt-'ttr:t and aLYl"SSibility f(I tlir s<Jum."'JI 
of 11rfer1uotiou ruutruucd 111 ecrtein nems of t!i1tdr:.uct 

ICC-OllCM-01/06-SO:kEN l-1--0>2007 391157 SL Pr 



ur K~l ti. Thl N.dJu·tlJJUd.s, JudgemctU llf 21.l NU\""l"m.ber I~. ApphrutlOC'I Ni>~ I 1454/S5. p.:i:r<t.44. 
111 ICC-OIJU.i-01/064.S:S. p. 10. 
Ill ICC.(U o\)-l..fll/~517, P· 4 
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evidence may pr.:St:'nl tn the- Defu.nc.: in relauon kl the FH.•sslhiUty of .i:.c.:o.rt.lining Its 

artide:.. v.•hich contain anenymous hl_.o-;irs.a}1 c' idence, W Chamber will detemune 

Lhcir probauve value Jo JtJ;hl o( {Hher evidence \\•hh.-h 'A'.lS atso admitted £or the 

purpose of the conflrmauon hc.tring. However, n1ind!ul of tho di!Jicullies ~iot such 

106. Rc~ardlng Kristine Peduto's testlrnony, NGO "'P"'"S. e-mails and press 

in relation lO U1e summery evtdeoce on .,.,.hiL'h the rms«utill)n is n.uth(Jris(.>d I~ rcly 
.al the o.-.nftmlJll:U'.lO Nsinng Jn the present d«iSuln, the Prosecuti(ln uumo1 ;i1 tOO 
c:unfir:m.atlun l'llMrlng relv un .tny 1.ufurmat.lon wh.SiO:h dlws nol Apptoar ln lb.> 
summarv evidence, such its. the 1dl!ntJh', po6ition Mld other iJeotif}•i.ng ft·atut;;_-s or 
tbe rcjevaru Pf\~uuon w1~; lh.ll moreover, mmma11• 1."•iJi!l'K'.JJ - a, 
opposed to eedaoed '-'l!"'un ... u.t "'ilJ'lt.!S.8 M•U~ent5. tr.mscripl:I tJif ,.,..j~ 
1nwnh~'"'s and 1n1testJgatnrs l'k)tes .1nd n_-p~H1s of witness lt'lta.~\\)t - I.; drafted 
by U1!!- Presecunoe, end tJuu these l . .xt()ts- !it\J.U Lh"'l:ess.inly have eu tmpact on tht.i 
prob.1t1ve valnc af tOO summcrv C\' ldence authorlse-d tn thi' p~lU doosion. •u 

105. Morecver, in the Ded.:.io" rot1c~rni'1~ th~ PrLIStt'ttlJ''" />r1~"1Std Sunruutry "/ 

Evid,•11,-., Liu: Chamber held tllal: 

Iha.I. ""'ht\oul prior ad'-'(J_UAte disdlll"Ur¥ hi Thomas Lub.mga Dy1l11. Llw rrn!lt.icutic1n 
c.mn01 reh on those parts ~f th .. · d.xwncnts. 1,t,-ltncssstatm~ iUKI transcripts or 
\'lllni-"sS lflmn·>ews f~-.r \o\'lud'I rod.1'ctlt'IM are aulhorued 1n the present dOOsion; and 
lha.t th'° p1ob.lh\.e value l)f tJ1c un!\.'i.locw.tJ parts l)f tJ1c ~d d001n1t<iUA. witness 
!>ti\h'rnenl5 ..1.1'\d transcriplS of \I. treees lnl\.'"'if!" Si mev be J'tminisht>J M; ol result ol 
the rod.leb11ns pro~ by lht• r~Ulll\ and .lUll'IOti5ed b)• th!! Clwml"Cru· 

104~ 1n its Se1."011d Dt•cJsn;11 tl/1 the Pt'DSc!iulr.0'1 ~qttt~st5 llH.d 1\.111t•11dtd Rtquests for 

l<l't1Rciiotts u.ttd,·r Rulr SJ, the Chamber held, in this resp....>ct: 

anonymous hearsay evidence do nru go to the oldntissibHity of the evidence, but t'lnJ) 

ILl Its probative vatue, 

103. Ac«>rdmgly. the Chamber rnnsido!l'S that objections pertaining to the use cf 

is a different matter in that it can be lrrecencllable with Article 6 of the European 

Corwention, parucujarly i! the conviction is based to " decisive e).t:ent on anonymous 

stat:esnents.11.: 
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11• OR.C-OTP~ll!~lO. DRC-OTP-0132.flOJ I, ORC-OTr--l.1132-0012 ORC-OfP-0131~13. DRC-OTP- 
0132-0014, ORC-OTP-Ol.l2..fl015. 
u~ ICC~l '1).l..fll/~759-Conf4E.N 
nl lbid., p..ira. lb 
u.1cC-Ol--O+-Ol-Qfr-T-J6.CON"F-EN(27Nnv2QfloEdik>dl,. p. 38. lines l+-15. 
u Cbld..1mes lb-l.7. 

110. The Chamber recalls that under article h9(4) of the SLltulc, it has the dlscretion 

to ruf.: on the Jdntissibillty .. md prob.1tive value (>f Jny ltein Included in the parties' 

llits of Evidence, in accordance \\'ith lnternadonally recogntsed hunl.\n right.:. .,!> 
provided for in .rtidc 21(3) "' tl'e Statute. 

109~ The Prosecurlon does not dispute the f.-:ict t:hat these "ccrlifirotes do not t'ully 

comply with Con~olese law, .. w but maintains th.Jt these attest.lt:ions of birth nre of 

some probative value since they were issued by the-Cont;ofese authorities.•'" 

a somowhat pa.raU~l pLlCticv has d~vcl(1ped in the IA"'lllnaatk Republi1: of II'" 
CoogQ wherdly 11nyon~ wbo d1"ft n(lf ~!> .n n.""COrd ~·'birth m.a.\ obt.un an 
.tlh.-sWlnn of blnll fl'l)m ~ d\·ll ~t.ll.u ... regl .. ear l)r th..!lr place of resideuee, 1 ... 1 
f-lu, .. 1....,'t!t, an att.cst.Ulnn 6 meroly a (Qnfirmab(1n of .a. !.K1 (It 11n oblif'.:itlot\ by~ 
thud pittty ftl' tbe b-.lt;;tS of SUIU"mL't'\t!i 111.ld~ IO 1h.n1 thud p;t.rt'.f- UnltW a .rec('lrd ol 
huth, an .. uestauen orbuth ha' no kogal .!iLJllli and r.:anJ'IQt hi!' .!>CC up ag;ain~ third 
~'\ilnles.111 

108 The Defence also rcJ~r!r to th~ lc.-gal solutlon used where a pen.on has never 

had n record of birth. In tlus respect, the Detence acknowledge> Lilac 

1(!7. The Defence takes issue with the admissibility and relevance of the 

att-estaliOM of birth lruroduced by the Prosecution to prove the age of witnesses 

IREDAOEDJ.1n A.ccording- ro the Defence. these auestations are in.ldnlissib1e and 

are invalid under Congolese )J\Y, g;ven t.h.lt under Law No. 2181/010 er l AugusL 

1987, the age tlf., person can be determined only on th.: basis o( his or her record uf 

birth." .. 

vJ AtttStatfitH'- rt.'l.atln.~ tti tit~ si.\ .:lu/1J ~hlu·rs ll'IWSI.• CllS('S art 
tJ.c•taiJ~d h; tlit Dunt1Ut''1I CiJulniuiul: tit~ Clt.11,~ts 

ll'uthfulness and nuthentlcity, the Chamber decides thot. as a general rule, it will use 

such anonymous hearsay evidence only to corroborcec other evidence, 
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115 Ae<orrungly, in light of Ll1e porticul.lr oituatlon <•f wuoesses [REDACTED], 

and because their oith.~taHons o( birtJ1 were lssued by the eivtl status regi.strar (>f the 

11~- Thu jurisprudence reflects the opproach that while blrlh cernficates issued by 

the competent outhortttes in accordance wlth domestic legislnlion are the best means 

o( proving D person's age, they do not oonstlrute the sole means o( providing- such 

prooL In the view or the Chamber, this ts because a more llex1ble approach lor 

determining Lhe admissibillty and probauve value o( such evidence is the only 

approach \Yhich is consistent with t:hc requirement to tuUy respect the specificities o1 

the- cul tu K'S and customs er the world's different peoples. 

113. More recently, in dc.itinJ'j with the ident-ific!ltion of victlrns who were to 

receive reparations, the lACl-tR held th.-.1 the 1.111er would be reeognised if they 

showed J record of birth proof nf resldence, ..t marriage certl!fcJ.tt! or any oth.:r 

document issued by an authority and mentioning one uf the vlctims.01 

not .1lway.!:. rie):;i.:.tered and in those cases wbere they are tet,ristert.->d, .:.ujficient d.itJ J!> 

not provided to ruUy document the re)Jtit'tllShip between petM.'lns.. Lll 

112. ln this respect, In its i.l<.'Cisk•n on rcpJration!>i in Alt.~l1l>l'.'h.'C' cl i.1L v. SuruMJut, the 

later-American Court or Human Rights (IACHR) Mt•d that m.irriage. ond births ore 

l l l The Chambel' cousiders that !or the purpose or ruhng on the admissibility and 

probative value ol evidence pertairung to a person's civil status, it must pay 

particular attt:.-nlion tu the c()'lttext in wluch the evidence was gathered, particutarty in 

1.tWtt of the fact th01t ln some countries, civil status records, such as at1est.ations of 

birth, marriage certiHrates or death certific.1tes may not be cvaitable. 
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u: In manv t.Vl.llHrih 1ndudins; lhc ORC. ll document t.sw.;oJ b)' tlw '-°Oll'1pet~l n.u:ul1'1o1I nutbenccs is 
presumed t\.~li.:ib~ .md the burden nr pt1.l\·1ng lh.1l 1t 1s rabe (\f tha1 its ccntems are ttia.:'\..1.1.t.1-ll' IS (ln the 
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statements.!" 

119. The Chamber takes note ol .tll the Defence challenges coocerrung children's 

stat:esnents and Kristine Peduto's testimony. However, the a,ambet observes that a 

large number or these challenges ectually proceed Erom matters of a peripheral 

nature which do not re:Jll_y g1J to th~ substance of the children's and Kristine Peduro's 

118. Relying on several grounds,"' the Defence chJllenged the credibility and 

relLtbiUty of the statements made by chlJdrcn and Krisune Peduio's entire testlmony. 

on which the Prosecuuon relied tu substantiate the charges against Tbomas LubJn)rd. 

Dyil<o. 

110 Dcfrirt~ d1dlli!rtSi!. t11 111.t crfrlibiltl,V tJ/ •:Juldreu ·_,. roidt'1ct aud 
krt~llni! Pedu10':. eut1.tt ttSllluuuy 

own statements. 

117. In this regard, the Chamber notes th.it the attestations or birui of (REDACTED) 

shO\'r'ing thar th~y were under the Jge ot fifteen years when the events referred to in 

their stJt~ments occurred. are corroborated by other evidence such as the children's 

116. In addition, the Chamber conslders th.it Lile probaiive value oi these 

atte1.t..ition.s. must be determined ob p.lrt vf the assessment o( ~ tot.tli.ty o( the 

evidence .ldntitted ft'lr the purp(be of the ccmOrn'l.lliJ in h~J.ting. 

town ol- Buru.:i.a:: the Chamber considers that these aucstauons must be admitted .-.s 

evidence for the purpose of the confirmoHon hearing. 
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rontrudictlnns. cl\ronk un~lnt}. eevere mt-oino1y l.t~. seriOUJ' ml;;:tales, iH "'t.'ll lllt an alannjng 
lack Cll \.nowledge n( ™' Wm-ling CO\'lft)nment .aod the geru.<r.1J background in lwri"', do nl)I 
necebi!rilV oilf.xt the truU\fuln~.;; Cll her ce:.tunon~ ~ .l n ho,I(!. 
11' Sei> ICC-l11J04-0l,,:)b..61;0 
t.:. In Thi• Pt'0l"Olt,•r tt. Chlm.:1lt Kln,ii.htf'lm iJ1tJ Ollfll R1ci,J,ilu1u1, Cil.tlC' 1\:1)_ ICTR-95-J, Trial judS'-!nwnl, 
l1 ~Illy l'NQ. II &Si stated at para.tJO tbar '"'fd)oot>ts about a rostlm<•ny c.in 00 relllO\cd with the 
CXltruburallon of tllhcr t1atlln'1nib. f-hH.,.~\•cr, cormbc:u11Uon nf t-'\•ldc11.:it l~ 11"t .i. k.-s.ll n.oquttetnllrlt lit 
acn•pt a te~tim,,ny ... 
ut 5£!1' Thi" PJ'(l'Stl_"Uf"r ''· C)e/,tlll: 1•t al.... Gtse Nn IT--9t1·1l, Ttl.11 Judge1nmt. 16 Nn\Tt.':O\ber l«NB par..s. ~ 
5Y7: "~ a g1;1nt..'f'..al pru1ciplc tl'll.! Trl.ll Chambt.!r ha~ auacbed pmbaliv..._ '.thk! rn thr l~hmc1n\• ur eech 
wtmese lUl(I exhibit .>OC<'fdini-; lo its retevance and a00ibi1lt\o. The Trial Oumb.!r ndtcs that. puo.uanl 
10 Rul<! 811 QC th!! R ulce, It u; 11C\t bound ~· 1.1n~· 1u.tion.tl rules er evsdcece ood as such, h.as beee g:w.:lcd 
by thi! lnrl'SOlng pr11lcipleti "'Ith .t vi~ to .i fair dl!tcrn1l11..ulun nI tilt.' b;su(S befnr..! IL Jn p.irtu:ubr tN 
Tri;il Ch.unb.·r nott..>f> lhi: finding In the T"'1i.f JuJgment Ul.:lt corrnbllratJon uf cvsdencc i!o not .1 
C'US(()ffiiU)' rule of i.nU!mJ_llc)Nl law, and oG such llhoulJ not be l'lrt'hn.ully required II)· llu.< lnh!ma.bon.-:J 
Trfbunal. 1 ... JThe Tri.11 Clurubet ~ ronsJdl!m.1 tile cirlll li!Stiruony Mor .. 11 in I.be fig.hi or these 
ronsidt!mlJons. Acmrdi.ngly. ll'ICOCUislt.'nCJe; ar in&muoldes tk.•twt.'\!l\ ti~ priQt staromcnt;; .md oral 
h!stimnn) of .:t \Vitnt.~ Dr bel-w«n diffcn..ont w 'bU:'8:SeS, arc rele\ ant [..Kton; 1n juJging w~1ghl but De\.-d 
not be, <if themselvi!S. a b.lsls ro ond the "·hole ,,fa \-vti:nc.'-S. a_...,.nmony unrel1;il•Je_ Theo Tri.al Ot.:.mber 
has attaclwJ_ probdtlvti vah.k' w latimonv pri1ntirih• on Uw bas.is of tlw !')fill 1MtinuM1\· gi\·m ln tlw 
courcnxun. ~s.opptr!iled lD prior st.:itt!mOOI.&. where llu.• denu•:incmr 4'f the r<!h.'\·,un witnt.'SSE"!i could be 
ol>St'!ned first h~nd by d'le Tri.a.I th.tmbcr And plarod ul th~ cootc~t of .dl the nthef'f'\ Jdmro befr.1ro 1L" 
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122. However, the Chamber wishes to emphasise th.Jl. ao._'\>rding tt) th.: 

jurispruJt!l'\Ce of the lCTY. less prebauve value is nlll necessarily auaehed to pans uf 

a witness blatt!ment that have not been spectriroUy corroborated, J.nd which do not 

VJ.IY from the t:.tatenlent 11S J. whllle.i:.- 

121. [n c~crcbing its t.Lism:-Hon and in accordance \\"ith the jllrispruJ~n~ of the 

tCTR.u" the Chamber declares tha~ it will auach ..., higher probative value tt'I Lh<hC 

parts of the children's and Mstin~ J?eJuto·, evidence whlch have been corroborated, 

as b apparent (ron1 several sectlons of this decislon, 

12(). Furthermore, the Chamber recalls t.h..ut in a previous decision. It held th..:tt .. in 

apphcation ol artlcle t>9(4) ol the StJtute. "the Chamber may rule on the relevance or 

admissibiliry ol any evidence, t.lking into account, inter alia, the probative value of 

the evidence and Joy prejudice th.lt such evidence may cause to a fair trial or ro J (air 

evcluetion of th~ testimony of .:i witness, in accordance \'1ith the Rllles of Evideu~ and 

/lrt>«du.trt."'1J? 
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126. At the cunfimlat.ion heJrin~ the Defence raised certain obtt.-">Cttons to the 

adn1issibility and probative value of the< witness statements tncluded In th.: 

Prosecution List or Evfdence and dlsclosed to the Defence in unredaeted form. nn 

t•1UJ 111,: prabattl't' valut' t~( ~1111u• of l/J4' tvidt11tt dt:;,dctSal to llu.• 
Dt'/t.JtL"I' 

lli. Althctugh the o1bo\ e-mentioned reports , .. -ere tendered by the Prosecution .tft-er 

the •xpiratlc•> of the time limil prescribed by rule 121(5) uf the Kules, the Chamber 

considers thot it is empowered, under articles 69(3) and (4) ol the Statute, to admit 

evidence presented our of the said time Jjmit, 1f.: l) such evidence tS necessary to rule 

on the merits of the l'5UC's considered at the conflrmanon hearing; lJ) the Prosecuuon 

could not have foreseen the need tQ present the said evidence nor could it have 

presented it within the time limit prescribed by rule 121(5) ol the Rules; and ill) the 

Defence hod the opportunity to chatlenge the additional evidence presented Jn th,. 

case, the Chamber finds th.lt these three conditions have been sausfied, and therefore 

decides to admu the said reports into evidence. 

12'4~ It also ~jects to the adrnlssion of an ex~rt report presented before the Cour 

d'npptl d~ Paris end introduce-cl by the Prosecution ;.lt the hearing of 17 November 

2()()6. Amongst other things. the report concerns the place where iln e-mail accourn 

was created and from which were sent five messages introduced into evidence by the 

De fen..:e. iJt 

123. The Defence- objects to thr admission \lf four report.-. presented b) the 

Pr~ecution at the heating of 27 J\\1vember 2006 on the meanlng of the term "hema 

gcgerc. "'UI! 

111i} /Jc11L~ not 111dudtd in tlu: l'rtJS«utiD11 Lisi of£i1iJe11ct 
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admissfbility and probative value or some 0£ the witness statem-:nts disclosed to It. 

13(). Accordingly, the Chember dismisses the Detence objections coneerrung the 

129 Finally, th!! Defence submits th.iit the probative , . .llLII." of the evidence for which 

the Ch.m\ber .-iuthori.Sc,_-d rt>d.11..lions is seriously diminjshed...l" ln th1s respect, the 

Chamber rcft.•n. to its Set.·oud D«i.:.trJtt t'U Utt J>ro:;~euJlu11 Re11uest.s i.1iid A1ttt<.ttde.d Rt.t/ttC~h 

.ftlr t~diJdWu~ un,ft!r Ruli• Bl, :i.1. qunted in the section on enonymous hearsay evldence, 

that statements, transcripts of interviews or summanes of evidence must be 

eonstdered as having a lower probative value. 

l28 Secondly, the Defence J.rgut.s th.ot the mere presentation df J sratemeru or 

written .. lep<bilion does "''t entitle the opposing pJrty to conduct a cross­ 

eA.Jmlnation. thu.:. din1inishlng the probauve value of the testimony.1" ln thts 1·~s;ird, 

the Chomber recalls tb.lt under artlcle 61 (5) of the St.rnue, the Prosecution "may rely 

on documentary or summary C\ idence and need not call the witnesses expected to 

l:estify at the trial," .Moreover, there tS nothin~ in the Shltute and the Rules to indkate 

117. First., the Defence points out that nowhere ln these statemerus taken by .m 

OI1J investigator is it mentlcned trot the witness took an oath, The Defence submits 

that before the inremauonal tribunals, J representative of the Registry is present 

when J deposition ss taken~u1 The lCTY proctlce to which the Defence refers and, in 

particular, rule 92.bts ef its Ru/rs of l'rtJctdUrt! niJd £Pidenr~ (on the admission of written 

statements and transcripts in lieu ot oral resumony), applies Lo the Ld.lJ phase, 

Accordingly, the Chan1ber tinds th.it it is not applicabte in the cont-ext n• .i 

confirmution hearing, 
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i.1cc-01--0+-0t~T-C2.CON"F-EN(2"!Nnv2t)OoEdik>dl 
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135 Although the above-mentioned reports and documents were tendered by the 

Defence after the c-xpl.rati()n of the tlme limit prescribed b)' rule 12 l{6) of the Rules. 

134. In addition, 0,., Defence based it> allq;atlons conceming the probJtl\ c value 

of chJIJ testimony on .1 study by the University 1>1 Calilornta, Berkley. entitled Ch/Id 

Wrtu~ nt ti~ Sp«ral Court fat Srrrra L.oont- At the hearing of 22 N1,1v~mber 2006. °" 
the Chamber asked the Defence to provide the study, it il felt it h'J.S useful The 

Defence then referred to rt m its closing subnnsslons.r" 

l33. The Prosecuuon objects eo th~ admission o( thci si~n1,._>d and dated version ~1r 
[REDACTED l's letter presented by the Defence nn 27 Novembcr2()(Jli.'" 

11/ ltClll> ""' /11d11Jru in "" U>t ~( £uid<J1£t fikYl /111 UU' 
Dtfe11ct ''" 2 1'11•Nu1tiu 2UU6 

132.. The Chamber notes that the Prosecution does not object l(l the adrmsslbllity of 

these items for the purpose of the confirmauon hearing, but only to their probative 

velue, Consequently, the Chamber will determine their probative value on ..i case-by­ 

case basis. i( necessary. 

fnllnws: EVD-001-0l'OOl. EVD-001-0Xl02, EVD-DOl-<XO.l3, EVD-001-IX)I.~, EVD- 

001-IX)l.105 and EV0..001-00006. The Defence stated th.it they are p•f"'r copies uf e­ 

mails sent by (REDACTED] between 19 July 2002 and 5 August 200:?. The 

Preseeutlen disputes th!! ..wlhenticily 0£ these l."~m.iil.., and Mlo.s that th!! Chamber 

atli.lcll no probative value ILi them.•~ 

l3l. At the hearing ol 27Nove1nbe.r1006, the rrost.-~Ution objected to certain pieces 

o( evidence presented by the Defence at th.: conHrn1ation hrarinK and numbered as 

11 !Ja,,~ 111.:ludtd in tlt1• Defru<~ Lt::t 11/ £uid.i!ttt"t JilCi.i "" 1 
Nur't'rnlicr 1006 

b, lssues raised by the Prosecution 
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notific1.1ti()n of "'ilhdr<l\v.11 of evidence" arguing. utttr' ali«; thut only the Chamber had 

the prerogative to decide whether or not to use material introduce .. i intn evidence to 

139. On 27 November 2006, the Prosecuuon orally objectt.'il to the "0ch:11Ct> 

or evidence", ~~kln,, lt.•.lVC f rem the Ch.-11nbcr to withdraw the St.Jtemenl:s and 

requesting th~t the Rt<gistry hi! ordered tn remove thc1n (r('1m the cCOillt >1•ste1n.lll• 

138. On 24 No•ember 21106, the Ddencc Bled J "Defence nolillcatiun of wlthdrowal 

137. In Its Ust or Additional Evidence tlled on 7 November ~()(1(,, the Derence 

included statements and the transcript or the interviews or I REDACTED), staremerus 

on which it intended to rely al the CQn/ir.1nation hearing {''the StJtemenh:i"').IJll 

iii) lssuts rt•lah11.~ lo the Dc'fruCI! rtqutsl to w1U1drartJ JU'\I 
s1111t•111r11ts froi1r Its List of £vi1lt·11u 

13(. Rrgarding the stud) by the University or C.illfomiJ, Berkley, althou~h the 

Defence offered to mtroduce it lnto the record Q( the case, it has yet to provtde J copy 

there ... ,f to the Chamber or the ProSt..~tion .. 11\e Chamber ll)erd'Qre declares the study 

inadnusslble for the purpose or the conflrmarlon henring. 

the Chamber considers that It is empowered, under articles 69(3) and (4) of the 

Statute. to 1.1dmH evidence presented by the Defence out o( the said ume Hnlit, iC: i) 

such evidence is necessary to rule on the merns of the issues considered ut the 

cont1rmotion hca.rulg; ii) the Defence could nor have Foreseen the need to present the 

said evidence nor could it have presented it wlthin the time limit prescribed by rule 

12J(6) ol the Kules: and iii) the Prosecution had the opponunuy to d1allenge the 

evidence so presented, ln this case, 1he Chamber finds that these three condjtions are 

s.ltisHed in relation to £KEDACTEDl's letter, arul therefore decides to ~dmit it. 
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rely on the l\\10 staternents con...:l'.rne-d~k? but th.-.t the Chamber had disallowed their 

inclusion in thci Prosecution Li.st of Evidence, in Li~ht of the Chamber's duty 10 

protect witnesses under articl!! 68 of the Rome St.1tute.Jo The Chamber recognises 

144. The Chamber also bears in mind th.11 the Prosecution had already SOU)\hl to 

l-0.. The Chamber's pos:itiou i5 consisteru with fts previous deeisrons \'In this 

matter, for lnstance, i.L. Ck'Ci:;fott dU tlu: J1nic.Urts uf \IVilu~ Ftuni/1;1risatiu11 ci111J ~\11tu~ 

PtnofirtR, where It noted Lhat '' -- witnesses to J crime aee the property neither ol the 

Prose<'Ution nor of th~ Defence .tnl1 ( •.. J ::hould tht!rchJrc not be eensidered °'~ 
witnesses tlf either f.'\.irty, but as wltnesses 0£ the Cnur1 .. «tu 

amfirmotion heJriais 

1-12 ln ibls respect, the Chamber censiders tbat such a determlnatlon would be 

undernuned 1t parties were able to withdraw evidence inihally mduded in thelr Lsst 

1>f ~vldence, but which no lnnxer met their expeetonons in bi;ht of the unioldmi; 

Lo be .sep.ir.;ite pieces of evidence presented b) the parties an c i become evidence Qf1 

the record. which the Chamber may use to deterrntne, pursu.ml to article hl(7) 01 tlt.: 

Statute, whether there is sufficient evidence to establish substantial f-!irnunds lo 

believe that the person commuted each uf the crimes \\lhjch he nr she is aUt.1!;t'd 10 

have commtued. 

Prosecution and the Dcfenoe Lists oi Evidence and Lists or Additional Evidence C(>-.lS(> 

141 The Chamber is oi the view thtlt items and documents included in the 

1-IO. Fin.~ the Chamber notes Ll1'll nC>lhlng in tho Stalilte or the Rules empowers 

parties to withdraw cvidt11cc included in their List of Evidence. 

ascertain the truth, regardless of whether the party who submined it wants 11 to be 

withdrawn,':" 

ICC-OllCM-01/06-SO:kEN l-1--0>2007 ..f9JJ57 SL Pr 



lfT' 11J' 11:i 'JI 'ff 
29 Janu•oy 2007 5(1(157 No. 01104--01/06 

l-lS Aci:ord1ngJy. th!! Chamber dismisses the Dc(cru.."C rt.•.._1uest bJ \\ JthdrJ\~ the 

St.itf.mCJ'\li.. 

that the proiecuve measures in respect of the Starements became pointless when the 

Defence gained access to the StJte11leJlts and added then\ to its List ofE,•idenre~ 
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l49. The vcrious criticisms levelled Jt the Prosecuuon's Document Cortlalnin~ th.: 

Ch;iri:;es may be summarised as follows: i) f.1cturil or legal vagueness of certain 

poragrophs; and Ii) orticulatlnn of useless facts for the purpose of buuresslng th~ 

chari;es brought ogainst Thomas t.ubanga Dyilo. 

Thomas Lub-.lnf;il DyOo ha!I ,1 ni;fll to be prompth tnr<1~ IJ( the n.nure and 
cause N tl1!!' dl1ugc. The rsnure of tbe charge rcrcrs to the pret'l!IC li.'&)-1 quahric.itiC1n 
,,r me unecce, •nd tlti..• awe ul 11~ ch.us~ t\'fers lu the t:h.b. uul.lt.!rl~·tns u, In tern» 
of the cause nf th: char~ llw Pn.lS«Ut11.;n mu~ pk-.1J all n'atc.rial fn<ts "·him, tl1 
the eeeu pMSibk>. should ~ndudti tht• idl!'lllil)• of the \1ct1ms. lhe place .and 
;1ppri1Jtimilti:> Jal~ ,,, tht! ih."t~ and ~ n1e-oll\i> b)· '"h£ch the i•ff..:areir were 

~'lnmJlted..'.,. 

I-IS. In an oppltcauon dated 16 October 20\lli'" and at the conflrmauon hearing, the 

Defence criticlsed the forn> of the Document Cont.>.nln11 the Charges transmitted by 

the Prosecouon, ACC()rdJn~ to the Defence: 

(111 The full n.irnc or the pt•rsrin ;U\d an\ other n•k"Yll1U 1de111if\·lu~ infoftM.tl.-1n; 

{b) A ,.iawrnent 1)( U10 f.;w:ts., lndudJng U~e ume and p.Lnce ''' tht alh.ogi:.'l.t crlrues, 
which prcvldee 4 sufficfunt Jq;aJ AnJ. fat'tudl basis to bring the pecslln M persun.s to 
trial, iJh:'luding relevaet fact) fur the l.!M'~ u( !UriMUctisln b)' du,• Court. 

(.:) A leg.it .:haractru:i5.atinn c\f dw fun. so aceerd bi."1&.11 \\ i1h thl• aln161U\Jer .u:ti.dei 
~ 7 or B and the pn.'Cl.se forn1 or p.utidpatio1) under ilrtid~ 25 end 28 

1-17 Regulatlon 52 ol ~'° Rcgulnt!M5 of !lie CJ!urt states that the document 

contJ.ining the charges referred to m olrt.h.~Je 61 shJ.11 include: 

Tb.: Pr(ll5(!CUl.nt stwl ptO\.'lde to the Pn.'-Triil.l Ch•u:nOOr .and the pc~n. no tater 
than 30 d..i)"li betcre th" do:iu.• <1t I.he ronfirm.11.tlt1n lw4rt.ng. c dt•ladt.'d d\.-'SCl'.lpllnn ol 
I.hie dlarg--.~ li,igelher \'vhh a hst nf Ul,, ..... •hieni:c \\·h.ld1 he or !ill!.! inl.el'kl.:. 10 present 
111 the tw.1rlnJt. 

1-16. \<Vilb n.,;-!l.rd to the document ront.1i.run}; the charges and the list of evidence, 

rule 121(3) or the Rules states thJt 

A. Oe(enc~ epplieetlon regarding the form of the. Document Containing 
the Charges 

IJI. PROCEDURAL MATTERS 
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lfT' /1J' ,,., 

'*See patug.rarhs 20-2..C o:f t11~ Oo.:umen1 G,inutmu1g ~ Ch<ltges.. 
se- See f1"'lr ecampte. d\e Dclooce challenge f{t pu;lgraph 2b of the Oo...lltnien1C(lnuunlng1h.e Ot."'lrgl'.!SI, 
\\'llich states th~t "lplnlV to l~ fi:tundatioo ol U1~ rPLC . .i.nd :-Jno.- 21:XH 1.1l l~ Iatest. uw UT'C act1,·ely 
h!Cruii..-d d1iJdrun under the- ag.: ol fifh.~n ~·1o1:;1.rs in slp.niflCilnt num~ .md sub-ji.."(tN tht.'n\ tit miHtiln 
tt;.u.nlng: tn Jt .. mlllt.uy muntng amp en Sou .1mongs1 other p1..tiCl'!S• 

No. 01/04-01/06 sin57 29 January 20()7 

132. Lo~tly. the Defence takes issue- wlth the Prosecurion for h.lvin>; included. r.icb 

in the Documem Contain.in~ the Chargb which, as noted b} the Defence, 'A~t'IUIJ not 

be relevant in the context of the oonfir1rutlon t'~r otherwise of the ch.ir~cs .lga.inst 

1110mns l.ubanga DyUo and should therefore not have 1-1 included therein."' The 

Chamber bolds the view that nothing prevents the Prosecution (ron1 mentioning any 

event which occurred before or during the commlsslon <1£ the ilCb or omission \'1ilh 

151 On the other hand, the Defence 1.ik1:!. Issue wnh the Prosecution for nc1t 

suftidently articolabn,g the points (Jf law underpinnlng certain parts of its Document 

Contalning the Chllr~ However, the Prosecution is under no obUgJtlon to 

articulate in the Document Cont.:iinln)!I the Charges us le){.JI understanding of the 

venous modes ol Iiability and the- J!leged cnmes, Th.:.t the Prosecution \YJS not 

inclined to overly arriculate this point in the Document Contaming the Char~es is not 

pre1udicial to the rights o( the Defence, since the various crimes charged and the 

mode ol li.:lbility coruemplared are clearly articulated.'> 

ISO. On the one hand, reg.>rdin11 the Jactuul vagueness alleged by the Defence, the 

Chamber considers that tlie Document Coruaeung the Charges submiued by the 

Prosecution meets the critena set forth in regulation 52 o( the RtX1Jla1ttuJs: oj tltt Caurl 

and as indeed " "detailed" description o( the charges ag.tinst Thomas Luba.ng.:i Dydo 

ln addition, the Chamber recalls th.:it the Document Containin$ the Char~ 

Lt.lrtSmitted by the Prosecution ts to be read in conjunction with the Prosecution List 

o( Evidence. Thus, there is evidence relating 10 t!.:tch paragraph 01 the 0()C1.11ni:nt 

Ointainin~ the Chari,"-'<. Nevertheless. the Chamber notes that. for the proper 

administration of justice. it would someumes have been advisable to provlde greater 

spt.-cificity in the Prosecution List of Evidence. 
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•• fn this re&JrJ, s..~ [J.:dsion ICC-011"!-01.'(~102 nr ICC-Olltl4-0l1~5Sl.Conf·lf:.N. 
,.. 5'."'l>, fnr example, the lirs1 day ul the c.onfir:ouuon heaneg. ICC-tll/0-l-t'A~T ~ 
ENIQN1n•2{l06EdJ!i!oltL •'~ l .. f.. Hnb 4-13~ "Tile-rt' aru t.HsclUliUJ\'l 1-il'thgdtlJ)lh 111 th*' Offia- uc th!!!' 
rt()!oe('ulot unde-r Jrhdl' 67(2). pot..mtinJJ~ c-\rulplltOr') matcrlat, There .in: dl:Scln~r~ obUf;ithnns 
j'IUJSU.mJ 1t• nrbdo bl("3)(b). incrimiruUO') e\.id ... onre fur the purposa nf l11-... c,mfirmanon hlslring and 
tht.!re'lll an nbligdlic'.n u.006 rule T7 i.' pn1i.·iJc for i.rupt>ctlon nI Cl.!rlal:n nl.1Wti..t6 and lhf! Office <ii tN 
l"rolSerulur l'l.l~ lul/i[k..J ib J.Isd05uro obbgJ.tK'lns \·er>, much tu Unc wuh l't'Spei:i to tl'b:. nrder- N the 
Sltlgl(• judge. The Offk\s uf the PnMoeattj)l' went bey\1nJ us k.-ga1 dutie..'"' C'lf (CC-0111}4-0/\16-T~l7-Conf~ 
EN!~pc2()fl6EdJk>dL P ... 0, lin15 11--11 R-Ogardl:ng the dlSdomre f'fflC\>Sb tor ma.t~is whJdl am 
potcnunltv c.).CU)p..ttor\' or t'ltlwrwisc eecessarv f\'\r tlw preparauon <1( ~ OOIW«', !ll'C, tor c>..unpll'. 
ICC~l/llof.Ol/t>fl·T-l3-Ctlflf-ENl24...\u.j,~&Uted). p. 2'1. Un..• 17 ltj p. )(), une 15. ond the h\1; 
anne.u~ nr dorument JCC-OIJO+(l 1Al6-61 l~onf fl.Jtd ~the ~llloo on 15 October ~)to. 

No. 01104--01/06 '131157 29 Janu•oy 2007 
lfT' 11J1 11•i JI 

154 The Defence ••lieges thJt the Prosecutlon did no! disclose 10 it oJI exculpatory 

evidence or evidence matenal to 1hi preparation, The Chamber rec.lils. that, prior to 

the conflrmarlon hearing. the Prosecunoa's obligation \VJ:S solely to disclose to the 

Defence the bulk of p<>t<-nliolly exculpatory evidence or evidenoe which could be 

material to the preparation of the Oc:-t'ence.1"" The Chamber held n1.iny status 

conferences to ensure that the disclosure process between the Pr1..\S4...">CUtio11. and the 

Derence \VJ.> properly conducted, and notes 1hat 1he- Prosecuuon repeatedly stated 

lhJt it had fuJfUlt.-"CI Its obligtHlotlS and h.ld eff~tivch• disclosed to the.' Defence tl1.:­ 

bulk of potentially exculpatorv evidence or evidence wluch could be m1.1h~riJJ to Lh.:­ 

preparation ~-.r the Defcncc.1,,. .Morec>\•cr~ nothinH has been presented to contradict 

these submlsslons, 

B. Matt('ts relating to the disclosure process ior potentially exculpatory 
evidence or evidence. which could be material 1.0 the preparation of the 
Oe(ence 

153. On thL' L»t poin~ the Chamber can only regret ~1Jt the l'"""·'-·ullon did not 

sec fit to plead wuh greater spt.'CiflciLy the context in \vhich the crimes with which 

Thomas Lubanga Dyllt'I b charged occurred. 

which the suspec! is charged, especially ~ thot would be help!ul in better 

understanding the context in which the conduct charged occurred, 
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l• ICC~l/('.4~11~752 
IQ lCC-011(~~78 4nJ ICC--01'"!44.11Jll~743-tE.'i 
•'!:: ICC-Ol,rn-Qlf{lb-779-Conl~ 
w.11l~ Defence lndl.crtJOO lh.lt the d(l('.Umcnt "'A.i> numb.•rod ICC-01/f)+(ll/l>b-77t>-Conf-tEN. Since the 
doruJn.ml wu filed as c..m/identi.tl m pro~Jng» bcli.)r<' the Ap-f"-...ils Ch.unb\...-, H '!ih1,uld be Mt~ 
th.lt thi! Cb.:unber Ms cccees cnlv lo tbe publk redacted ve~in numOO-nod JCC-01J0+-01/06-i784EN 
,., ICC-01 o1).l...fll/Ot~7Sl~ConL 

No. 01104--01/06 5-11157 29 Janu•ry 2007 
lfT' 11J' 11•i JI 

159_ The Chamber notes that the report was referred to in p.ragraph 1(11 of the 

Dt•o:-10,, o,, 111~ 11Merutrot(s .4pµli.:.1h·ou for o \Varrdnl c>f Arrest. Arlitlt 58, rendered on 

158.. While it dJd. not object to the reques], the l'ro~'1tion nevertheless requested 

trut the Chamber see], the views of the above-meruioned NGO;, prior IQ decidln~ 

\\'htthcr to dlsclese their report to the Defence .. ~ 

respond to those submissions. 

157. On l8 December 2006, the Defence Iiled 4\1'1 urgt.'l\t request i:ieeking access to <l 

report by the NGOs Human Ri~hts Wotch and Redress that was registered In the 

record of tlle Situation in the DRC on 30 June 2005.'" The Defence stated that it 

required the report in order to respond to the document entitled "Submisslons by 

Victlms •/IKXll~ll>. il/00()21(16 and a~•l03/06 further to tho Appeals Chamber's 

Declsion of 12 December 2000.'""' TI>e Defence had until 2() December 2006 to 

D. Defence request (or access to J. report registered in the record ol the. 
SilwiLion 

156. In this re~ard. the Chamber will limll itsclf tll recalling its two previous 

decisions on the subjt!ctl~ and to stating that it will consider only Issues th.:st were 

discussed orally by th~ partjt:J,o, at the 1.:~\nllml.:slion ~a.ring. 

155. In • <"CfUest filed on 4 December 2(1()6,'" the Defence asked the Chamber ro 

order the Prosecution to re .. Hle Its '' rtuen submtssions .iftet !i.trlldng out certain 

para)\raphs. Acoording lo the Defence, tlie Prosecution could not address the matters 

dealt '"hh in those passages, 

C. Oefencl> request to ex-dude certaln parts of the Prosecutjon•s ftnaJ 
observatlons 
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•"" lCC-01,uull.J(l&-.S-llS-Wrr (r«la!;s.itlt.-->d as public pu~uan.t hl Ot..'Cision JCC-01Al+-01~3JJ. 
1• 1CC-OIJU.i-OIJ~5&)-tE.'l 
e•t lCC-01 o\)-1..fll/-Ob-lf)J, r--L 
No. 01104--01/06 '55/l:I/ 29 Janu•oy 2007 

lfT' 11J' '"' 'JI 

163. The Chamber recalls thi.ll in its decisions ol 10 February 1006 and 3 October 

2(K)6, It ruled tha.t the instant case fell \vithin the jurisdiction uf the Court, ll funhcr 

'rbe Ceurt shaU s.1tlsf'\• ilSt•U th.JI It lw juri.'odktii)n in .:iny ~a."" brousht bcfor~ iL 
Thv Court may. <1n ib own mouon, deseentoe the .admlssibiJlt) of ii case m 
K.:-Clrdancl! .,\Ith .trtick• 17. 

16'1. Article l~(I J 1>! the St.ltute provides that 

E. Jurisdiction of the Coen and admissibility ol the case of 71r~ Pr'ostoeutor 
v. TI1otnns Luba11gn Vyilo 

163. The Chamber therefore rej<'Cl.' tho ur~ent request IJIL-d by tho Defence cm 

IS December 2006. 

162- In the Chamber's opmlon, the Defence has accordin1;lr foiled to suffloently 

explain why that particular document would have enabled [t to address the 

altegauons made by the vicums in their submissions before the Appeals Chamber. 

l6l. wuhout specifying thJt the victim::. had cited the rcpnrl in th~ir submissions. 

the Defence merely explalned that the vtcums were JUeJ?;in~ lhril certain threats had 

been made a~ainst the witnesses, but gave no details whatsoever about the substance 

o( those aJJeg.:aliuns. 

160. The Chamber also rt.'Glils th.it in order to have access to ·' non-public 

documeru ln the record uf the Situ.:1;tJon in the DRC1 the Defence mu.!rt:: i) identify the 

speci.iic documem and ii) provide the reasons tor requestin~ access to iL1"° 

iheretore unwarmrued. 

10 February 2006, 1~~ and thilt reference is made to the same paragraph tn the Dc_yisiou 

0'1 U1c: Ap1-ilicat1011 far Liit:'. interim rdease of Tlto111n$- Lubant\"" Dyllo .. rendered on 18 

October 2006."' 11>e urgent nature of the request flled by the Defence on 

18 December 2006 seeking to obtain the document prior to 20 December 2006 ts 

ICC-OllCM-01/06-SO:kEN l-1--0>2007 551151 SL Pr 



lfT' 11J' 11:i 'JI 'ff 
29 Janu•oy 2007 No. 01104--01/06 

1611. The Chamber note. that in ns Document Centalnlng the Charges the 

Pr~ecution did not alter the temporal, gcLigr.-iphic. material and persooal 

jurisdictional criteria articulated in the \\'Jrrant (')f arrest lssuL.-d .igain:.t Thnmoi~ 

Lubai'O" Dyiln. Jn otdLLitiL1.n, nothing nl!\\ has been submhted h'I the Chamber in 

rt!Spt!Cl l')f jurisdiction J.nJ .idn\isslbility in the lnstan! case, 

recalls that in the decisron ol 10 February 2006. it ruled that the Lnsta.nt c.\SC was 

.ldn1iss1bte pursu.onl to arucle 17 of the St-..ltule. 
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1111 DRC-OTf'4Hns.tXl'l8, ftM..l!i.. ;s .and 88 itnd ORC-OTl'.\lll.:J.flMl, paras..-4~ ru'ld 48 
1• [REDACTED] w•=- one of IRIDACTEDI'~ bu.JvguAnU. (SL11..c1noo1 ul IRWACTEOJ, 
O~C-OTl'--0127-<mO., r.ua.45); he l11tcr became 01 [REDACTED) 111 the Ure [R!:.UACTEDI in Bunl.ia. 
o~n [REDACTl!Dl (ORC-O~-Ol27{!0Q{l, polti».. Q9 .lnd 100), .:ind (RIDACTEOJ (DRC-OTP-0117-0)QI 
tlJ ORC-OTP.C>l27·0('°'4) 
1111 DRC-OTP--0105-0..199, p.Jras. 7n-78: (RIDACTEDI, para>. 5().53 mi.I DRC-OTT'-Ol!i~i'8. p.tr<L .30. 
,,.. Statdnl!nt {I( [REDACTiiDI ORC-OTP.(1105-00')8, p.1t.a. 7.l 
"" (RliOAcrEDJ. para. 57 and fREDACfEOJ, p.ttti. 58 and 511. See ;also d\t."' 'Ad.- Cll(b/ltutir 
(CflllitltutlnnJ uf the UtJnJll d6 ,iatrwl°"' um,~ m.1de ln BunLs pn J5 ~pi..-.1nb& 1in>. DRC.crtl'· 
00!'!-01.S. 
'"'[REDACTED}. p.u:n.6011nd IRliDACTEOJ. p.tt.iLf\1 

No. 01104--01/06 >1/1:1/ 29 Janu•iy 2007 
lfT' 11J1 il'l JI 

168. JREDACTEDI explains that the UPC was created in complete secrecy on 15 

September 2000 at Richal'd t.onema's borne in order to counter the KCD/K·ML 

(Rasstr11blt111t'"' ctJnsoltHs P"ttr /JJ 1ltruocrntit!IK;sn11s1u1i ... J\1ortt't.'u1trrl di.· f1l>t,11tio111.i) and 

thJt it was to receive n\ilitlry ~upport from the July 2000 Hema mutlnc."Crs.'i.? 

According 10 IREDACTEDL Thomas Luboni;a Dyilo, who had been appointed Ul'C 

spokesman by reason c)f his polillcal experience and contacts, was tasked ,.,,ith 

explaining the UPC's gt"1.ls to the Ugandan authorities. However, once the leadership 

o( the RCD/K became aware, ThOO'l.'lS Luball);;.1 DyiJd \\'JS placed under bouse arrest 

in UgandJ sometime in late 200().1"'1 

167. iREDACTEDI smce earl} 2000) and JREDACTEDJ stated th.lt the UPC was 

ereated as J. result of the July 1t'XX> mutiny nf Hema uffJrer~ and soldlers in the Arn1k 

du 11tuµlt Cou1~/ai£ (the nlilitlry \ . .,,ing o( the Ru~11;/1Je11u•ut Cvugolnlf pour /11 

0.1111om1/ldl&a".~a111 (RCD/K) led by Wamh<I dia W.uuba, the then Governor uf 

!tun].'" Acxording to both of them o; well as IREDACTED],''' Thomas Lubanga 

Dyilo, Chief Kahw• Pan&" \l;uidro, Fluribert Klsernbo, Bosco Ntoganda and 

Tdt.lllgon1...i all partielpated in the muUn} in one \v.iy or .anolhcr.1""' 

a, Fmin St-ptembcr '.!flt)U to fate Augu>l 2(Kl2 

l. .4.unlysJ.5 of tl~ tt'Jdtuce relating 11) the a1sJe11« a.ud nature of t/Jt arn1t<I 
runj1icl 

A. Existence and nature of the armed ronflicl in Jturi 

IV. MATERIAL ELEMENTS Of THE CRIME 
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''" DRC-OTf'-tHilS-HIOI, par01 .. "i1. 
11• IREDACTEDL para h1 
•• DRC-OTP-OIDS-01111. f'>"l!il. 91 and IREDACTEOJ, p..uil, ft.I • 
...,. [REDACTED], paras.1)3-1)5 
- IREDACTEDL par..t:.. S8 11nJ OJ. 
1"" DRC-OTP--01(.b.(llJJ I, p.m:is. 45 and 46 and DRC-OTP-OOM>.(IOL?, rJta!>.-U 4.nd--lS. 
c-. [RfIDACTEOI 
f1'I ORC-OTP-tlll7-0(rnJ, par.tti.. 31·.ll. 
l:!'I ORC-OTP-OICL\-OilQ9. p..tra. ;tt 
r-r IREOACTEDI, p<ar.JL 5J <lnd !REDACTEDL ('tra. 5-t 
"[REDACTEDJ, parn. 55; JREDACTEOJ .OO ORC-OTP-llll7-CIC'711, p=.14. 

171 Accordsng I<> [REDACTED!.'" (REDACTED},'., [REDACTED)"' and 

IREDACTED],on the mutiny ended when the insurgent officers were sent to the 

mllitMy Lrainini; c-amp in JinjJ {in Ug'1Dda) and the rest of the mutineers to the 

KyJ~w.mzl can1p (also in Ugond.t). At the en.1 of their miliw-y trJinin8, the 

mutineers ~rmr:d the core of the Simb.J Bail.llion, whlcb V\1J.S d~pJt'lyc.-J to the 

EqLJ,,..h>rble Province .l~ pan 0£ the military wing or the FLC..r,. 

17(1 [REDACTED] polnb 11ut that 11>••"'"-' Lub.1n0• Dyilo did not offlci.tUy 

announce the creation uf llie UPC unlll 9 January 21)()1, afrer the founulng cf the FLC 

which, under the duspire:. of tht: Ugandan .iuthc1rib~, bruught tog...:lher Jean Pit'rrc 

Bernba's MLC and Mbusa Nyarnwisl's R(:O-K/ML.''-' In their statements, 

I REDACTED)'" and !REDACTED)''" also refer to the creation or the FLC. and the 

appouuroem of Thomas Lubanga Dyilo as Vice-Mlruster of Youth and Sports in the 

fLC Government .n lturi, '''luch lasted only a (eh• months. 

l69 According t" !REDACTED)"' and [REDACTEDL"' wlule Thomas Lubanga 

Dyllo was detamed in Uganda, the conl1ict between Wrunba dra Wamba (Presiden! of 

the RCD/K) and bis two deputies, Mbusc Nyambtsi and John Tlbasirna, escalated and 

[REDACTED) had LQ Ilee from Burua and take refuge in (REDACT£DJ. The Ugandan 

.. urhoriues then encouraged the creation 0£ .:t plJLfonn c-alled fro'11' lfl'"' la Libl!rab·ou 

d1J CottRtl (FLC}, presided over by [ean-Pierre Bemba and bringing rogether Jean­ 

Pic-rre Bemba's i\<htJJt~rr1-.·ut paur 111 Ubr:ralillJI du Co,,Kt-1 (MlC), Mbus.l NyJn\bisi's 

RCD-K/Ml and Roger Lurnbala's RCD/NJtio1101L1 ... 
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n DRC-0Tf'-l11'161Ml(U~ par..ls..-tl:l-51 
~ JREDACTEDl para &!! 
1- DRC-OTP~lllS-01112. J'>"l!il. 93. 
r. £RCOACTED) ~ also lhe SL:IWn'la\l of £REDACTED], ORC-OTP-0127-0779, p.)t.l. 35 ond lilt" 
St<tto:n1m.J of [REDACTED], IREDACfID], par.as., q,.._100 
l"9 IREDACTOJI. 
•• DRC-OTI'41105·0102. p.:ita. 95 to ORC-Oll'·0105..fll(l3, para. ICU 
••1 (REDACTED}. p.u:as. ~71 
1a IREDACTOJ~ paras. 60~7n. 

On 17 .Apnl ~z. the UPC"• polUtc...J moor drcl~ lsslred an ~)fh....iAI "'t.ltl!mell.l 
• .1.nnouncing lh.: 1:1fectiv~ t.ransi11.nna.th..--.i. ~lf the UPC lnto a poUtiol/n1dH.an· 
nlO\'cmmi ( .. (Tilt- ~mt o( ti April 2002 1oOria5 sigrwd by !he UPCs. ~en.ifJI' 
po1itical f){fk:1.l.U;, j.e, fR£0ACTEDt LUBANGA .tnd ten or so other people. l···I Al 
I.hie II.me t1r ib. official fe>rrnatl.oo on 17 Apri1 2002, liw urcs srmv had men, 
wto:apuns and .>mntunition at i~ disposal LUUA1'GA was tben the RCQ.X~fL'• 
m1nisl4':r 101 dr4c-1'.ICE' 40.d lhe UPC's MIJ1ttS: .J.U .:ame uom the AJ1('_ wbcn they 
jou11.!d th&! UPC ti....,.· br,1ughl wi1h I.hem Lhar gun!' antt .anunu.nillon. At that po.int, 
our pr1.m.uy obj«ti\·e li\'M tu oust the RCO-K/,._tL l>Q 

174. According hi !REDACTED]' and rREDACTEDI,'" these events led to a 

confrontation between Thomas Lubanga Dytln and ~1bu.sa Nycim .. visi (President uf 

the RCD/K-ML) and, subsequently, to a declaration OJ\ 17 April 2002 by which the 

UPC broke "ill> the RCD/K-Ml. and effecuvelv became o polltjcal-miliicrv 

movement, As explalned by !REDACTED] 

173. IREDACTE.Di c>pl.iin.'. how, .tfn-r the break-up .if the FLC in 2001. the Hema 

mutineers - ::trt.)Und 350 men und~r the eommand of FJurlbe.tt Klsembo - were 

redeployed to Bunia as part of the APC. r.. On their return tu Bunia, prubli:m~ .ll'\)Sc 

between the Hema mutineers and the APC's N.:indc oificers - problems which 

eventually led to the murder of Claude Klzo, APC Chief of StJff, In AprU 2()()2- 

Thomas Lub.:ing-~1 Dy-Uu. 1.U the time Defence f\.tlnjstcr. backed the Hema mutineers.!" 

172. According 10 !REDACTED),'~ IREDAC.TEDI'" mid IREDACTEDJ,,,.. after the 

break-up o( the FLC, its member parties regained thei.r autonomy and, as early .ls 

November 2001 at least, Thomas Lubonga Dyil<> was appointed Defence Minister of 

the RCD-K/ML Government 111 hurt, 
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'"' raE0Arno1. 
1~ DRC-OTI141Ul5-HI03 to ORC-OTP-t110541t<H 
1• IREDACTEDI •nd ORC-OTNl105-01(}.l 
•• DRC-OTP~l27~lf:4.. p.."ltil. b6. 
l'C' Staldn•!lll of [REDACTIDJ, ORC-OTP-0105-0100 to ORC-OTI'-Olo.>-OllH.. par-a. 105; see also lilt" 
Stato:n1mJ of [REDACTED], IREDACfED], paa 97 
'"' ORC-OTP--0105-0104 hl ORC-OTl'-OlllS-011'17. 
, .. DRC-011'~105·0105, p.:ira!i.. 115 .aod l lh 
t 'ORC-01'f'-tlll7-0(J8J, pa1>1. 3L 
Utl DRC-OTP-Oll7-0tl81, p.tra. 50. 
l'l'J ORC-OTP--006tt-0019 In ORC-OTr.(l()(i6-001.a 
1-n ORC-01'f'-tl10>0107 to DRC-OTP.Ull~lf>) 

No. 01104--01/06 f1Jfl57 

177. rREDACTEDI"' and [REDACTED!'" refer to the loint Usandan People's 

Defence Forces (UPDf)-UPC ottack J~ainst the APC in Bunla in early August 2lXIL as 

A:s f;ir as the militan• tT;unlng "'-as coru:crnr:J. BOSCO \\·i\s essisted bv sorrebodv 
~Jll?d SAFAR! who was a R\\•.Jndan k)ldi« \•!ho Cilft\~ to \'tsll the ~p iau1y 
,,ften. I GU\ rtomcmbt.>r the toUowang mlhtu1· l.:ildcrs lwu1s pres1nu in MA.J\'DRO. 
KYALlGO.N7.A, RASAt\'G1\Kt, KISEMBO. LOBl·IO Des.1ro. BAGONZA and 
Rwandan..~ !Slid\ .i~ OESTO '1JE0E'". RAFTKI ~iUGABQ AU MBL'YI and TIGER 
01\:£. AJJ these- pl'(lop1~ "'nukl bl.Cr have hnporuuu ~'O!lltio1w \vllhln the UPC ermv 
when ll~oi.t.ed control nf Bl."".NIA.'~ 

In additlon, regarding [REDACTED] st•}' [REDACTED] says that 

Kahwa coocermng the receipt of arms and cmmunluon from Rwanda .it the tio1c.J·j11 

176 In IREDACTEDI ,wtem...n~ !REDACTED] descnbes the nulltMy assiseance 

(.lrm:., ammunluon and uniforrns] received by the UPC from Rwanda vla Chief 

Kah\VJ. ln June and [uly 20(}2.l11"' \\'ith the recruits trained at the Mundro trainino 

c .. amp, nnlongst others, by nulhary Instructors sent rron1 Rwande, 1"' the UPC was able 

to attack the Al'C in Bunla, In this rei;ard, I REDACTED] Bosco Ntai;anda and Chief 

173 IREDACTEDI"' .md IREDACTEDI'" describe the two meeilngs held 111 

Ugand.1 in April 1ll02 (Kosese) and June 2!K)2 (Kampala) ol the request of the 

Ugandan authoriues and attended by a UPC delegauon headed by Thomas Lubanga 

Dyllo and an RCD/K-ML delegation. According eo both of themw as weU as 

!REDACTED!."" after the second meeting. Tho= Lubange Dylln and other 

members ot the UPC delegation were arrested by the un~1ndol.n authorities and sent 

Lo Kinshasa. where they were detained, Hrst at Lh~ DEMlAP unLiJ August 1002. and 

subsequently ~1t the KinshaSi'l Grand Hotel and the Hotel Lolo la Crevene. lir- 
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,.,. IRIDACTEOJ refers to dl.SCU..<;;ft.lt'nll \.,.Ith the Ugandan authoritie!I on .s..'Cllnty nt.ltli'!A and 
"'(•rgant.ilng !:PDF/UPC p.itro1~.'' (DRC-OTP-llflllM-02(;, pil.t..il. 117). H.~ poinu. uut tlut (REDACTED! 
lnfonn\.<d lh.it "'L1"C forces were tul.UV; up j"l!iitJon ~hlM ilic UrDF's p..l!>itinns.• (ORC-OTf'..flOM­ 
(Y.!1~ 
t .. ORC~lJ'TP-()(~). p;tll.. q!, Corre,pc1rw.l1!1'11'e 00hH .. 'Cl1 I.ht: £REDACTED) >lddrnssc."* (REDACTEDJ 
al!it:> rof&.s ttl the nm\'al 1n Inrrt o.f a culoncl fR•m )...'lnsholsa .a.round 1nid-Jul\• 41\d the m1Uta11 parade 
orgarused uptln his am\·a) Jl the Af'C can1p In Ndi'HCJn1i,). (~. i.n pouticulilr, ORC~001~14\()(18) 
''I REDACTED), line. I lfil-1168 and IREDACTEOI. 
'""" DRC-OTP-0..1(.b-Ol]'.?7, p.tra. l~. 
••(bid. 
•..,-REIJACTEDJ. pa1>1. ~ 

No. 01104--01/06 

Also, (REDACTED) of the fkclardtiott PtlUtiqut du J."t11ttl I"""' la ReL·1.n1riliah'u11 ,•t Ju Psus, 

he CAplains that, •n11 was .Uter we were inJonn"-..:t that BuL"1l01 bad been captured b) 

our soldier; !hot [REDACTED) 1(1 draft the document, In tho document, 

I REDACTED] the FRP hod seized contrul of Buni.1 wi~1 the support of the APC 

179 However, IREDAC!'EDJ slates that, whil" JI the DEMJAP (D'1tclitl11 111/11tairt 

dts artivilb m1li-P"lrk), Thomas Lub.inga Dyilo end the other detainees I REDACTED) 

did not have th~ right to reeeive vtsus or to communicate with the outside wurJd.'.,. 

- in c..irly Au~u.5;t 2002- Thomas Lubang.l Dyilo( "'lthuugh held in detentlen in Buaia, 

(l) w.1,, in direct contact wi1J1 the Ut'C f1<Jlilical and military leadershlp in Buaia, 

including Richard Lonerna, Daniel Lltscha and Floriberl Kiserubo, and (ii) approved 

thi;0:ir Jctions. and encouraged them to corulnue.r" Additionally, .,~ the same time, 

Thomas Lubanga Dytlo was preparing the Dt!dnrat-111,t l1ol111qut> du ;tout pour la 

Rt((lnCilU1tfou et lo PaJ'x, whlch was sigrlt-.--d by nU UPC members detalned ln Kinsh.lsa 

at the Hme, and lD which the Front /)')ur to RtroucrUn/JOn tt la l'aa (the name intended 

to replace "Ul'C") claimed to control of Buniil.1~ 

178. Accordlng 10 iREDACT!:Di. •t the time the UJ'DF and th" UJ'C attacked Buni.l 

Artutc.~ Co11gola1SC"S, inclucUng a cert .. ,ln Colonel Aguru, to lturl.1"~ (R£DACTEDJ also 

mentions the UIJD-r: att.1ck in early August 20(l'.! on the residence or [ean-Pierre 

Molondo Lopoodo, RCD-K/Ml Governor in lturi, and the withdrawal of APC troops 

rrom Bunj.l)9'1 

result of which the UPC rook control of Bunla.!" Aecordmg IO [REDAC.TEDJ, the 

UPDt att.'lcked the APC m Bunia because the Al'C had invited members of the I orc<S 
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-rREDACTEDl, par:oi IM • 
.1t11 IREDACTEDL par...._ res. 
llll !REDACTED~ paras. l)9..l.J1. 
Jin rREDACTEDJ, par:oi 110 to IREDACTJ:D). p.1ra. 125 . 
.11~ IREDACTED), pati11. llh eo [REOACTEOt pil.lOl- I.JS &:>e 01lso IREDALrEOJ, pam. l52 n•hcro 
(REDACTED) Mt!fi. to ti~ fiJSl Ul'CJRP decree pt~llUulSiili--.d 1n i!ilrl)' S'-'Plt->tnbet ~ .a1\J. stale!i th.lt 
the deeeee- Md l'll-"l"n pr1..-parN b\· ll•Om.lS Lubang.l In ~"onlunchon .... 1th 1he milit1tr'\' ptt0ph.1• 
•(REDACTED}. pa.r...i.. l1a.. 

No. 01104--01/06 62/1:1/ 29 Janu•oy 2007 

182.. fREDACTEDI also stares ~»t the first decree of th• new Ul'C/Rl' executive In 

e.irly September 2()(12 was prepared by Themas Lubanga DyUo "in conjunction with 

Bcf11re ~ mcml'ld!I of the e..t."Cllth I.! were 11ppcwn1cJ1 1.1 cunseMU!l ~\as n.<>ach.-d th.ti 
Thnma.'> l.LTBANGA be i1ppoint~d presideru or the n1tiwn1cnt A11hough this meve 
w .. s nnl "'holly cnnsa~ti.-'llt wnh our mm.e1nmr's l.'OftSbtutlon - ln that an cloctiCln 
flughl re.:ally rn bave been hcld - e'·~· 1100 egreed lhllt he- be apJ'l<"LltOO"" 

Camp, where they agreed {i) to replace the 11.JO\C UPC wnh Union dt'S ratrlOtl'S 

Cou,"\olaJSIRtr,>tt<'iiiaJwu el I1i!ix (UPC/Rl'); (ii) to unanimously appoint Thomas 

Lulianga Dyllo President of tt.!- 0Y1vemcnt and (iii) to designate the members of th.: 

first UPC/RI' '"eculive.>u I REDACTED] adds that 

181 JREDACTEDJ stares tha~ upon their return to Bunin, they went to ~'e Mandro 

b. From September 20(12 to June 2003 

180. JREDACTE.DI'" ond (KE.DACTE.Di>u cxpl.tln how Thomas LuballXJ Dyilo and 

the other U-PC members detamed in Ktnsh>lS.J were freed at the end of Augus.t 2002 in 

e.xchangit ror the Congolese Minister Ntutn.ba Luaba, whu had been wken host.J.ge in 

Bunia by Chitt( K.Jh\\';J and whose release the Ug-.1ndan .iuthori.tio lmmedlately 

undertook n~got;a-U(lllS to secu re. 

dissidents th,11 had rallied to Thomas LUBANGA. !REDACTED] their action on 

behalf or our group led by LUBANCA.""' (REDACTED) also explains that Thomas 

Lubanga DyfJo signed the declarauon in his capoclty as "coord.inator" - and not .-.s 

"president" - or the I ront P""' la Reco11cl/Mtton el la Pmx because "[REDACTED] ask 

hirn to sii;n it as the president because (REDACTED) needed the agreement ot our 

tollowers, "::il 
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-r_REDACTEDI, para. 152 . 
.,,. ~tONLC.. SJltdill ~l•'n '""' llJ~ [tv1us 111 llun, faJlJIC'Y 100!·Ck«.ml1t.•r 1003. ORC-OTr~tN-0351), 
para. 52 tft ORC-OTP-Ol:?f.J-0352. par...1. hi 
lll Stat.:rm-111 of rRIDACTEOL DRC-OTP-Ol:?fi·OIJ.9. p.ua. 65; ~ION"UC. S/>tciill lkpt1Jt 011 lllt' £:'1'.Jtt, 111 
fl1i1rt. /11.iu1ury llK12·~11tlc.•r 1003. ORC-OTP~129-036?. par.i 101 to ORC-OTF'--0129-0302 p.)t.l. 10?; 
Huot.an Rls}Us \\'at.ch,. lhul "GlrnrJ m &._•._\/' E.tlttiiilfllll Tilt~·r..U V"Nlktl« u1 N1•rtlt..'lbk11r OK Cot1S"• 
ORC-0Tr-0Jb).(lll9; Sratemcnl c-t [REDACITDJ, ORC-011'41105-0115, pJ.Ta. J66. 
ll• Human Ri.ghts \Vatch, 'T1kt C11t~ wf GolJ. ORC-011'·01()3-0398; see alst) t11t• SLttll'~nl n( 

IREDACTEOI. DRC-011'-011'6-0I t•. p.m. 185 
"" [REDACITDJ. JRIDACTED], para.. l35 .ind t36, JREDACTIIDI, p.m>. t'.\7 .md fREDACTEDJ. 
p..na. 153 
UI (REDACTED), 1100$ 2421·2«7. 

No. 01104--01/06 

185. !REDACTED! rerers to the tonsions among FPLC officers as • result 111 the 

disagreements between Thomas LuNnt,-a DyHo and Chtef Kahwe l'an>;a Mandro 

SLlrlmg in ea riv October 2002."' wruch led h) the expulsion OI Chief Kahwa l'anga 

184. IREDACTEDI states that the UPCJRP executive was reshuffled '"' II 

December l(XU, dl..1oses brought about lneluded 1J1c climinatior1 of Lhe pL'liiition of 

Deputy Ncitional Secretary for Defence (untll then held by Chic( Kahwa P~nt;a 

Mandro) St.1 that di:fencc 1nat-td'~ came within the remit of thi: Offi.ci: oi the r•l'L-Sdcnt. 

and the replacement of fornler lturi Covernor Ad~li: LobiOve.:w 

183 Ae<:orJing to tho testimonies of I REDACTED), as well as MON UC and 

Human Rig.ht"fl. Watch (HR\o\1) reports, there were !><':Vt-r.11 miHhlr) operauons, 

allegedly involvin:; the FPLC in huri between September 2()()2 and late 2()()2_ The 

operauons included tho ullei;ed .ttlilck by the Al'C and N1>itl iii;htt'.l'S on Nyankunde 

in September 2()(12,"" the alleged UPC attack on M<>n11bw.tlu in November 21X)2, > 

and the alleged UPC att.>cl. on KUo in December 2()(1:?.•• 

tlw ol\h f'C"!''inli in tlw oxt.\ruti\·o.: thil!t coulJ have had 11 llirect reL1tionshJp wnh thd 
Fl'LC i0ld1en were t•n:os•dcnt Th"'lm.l$1 LLIBANCA and Ouct RAH\'\'A f•ANCA 
1titA.'10RO. tbe deputy natil\llal ~....:rt•Llry fnr i.lclt.!nru. I .a:m awnri! U\al lhe rr.'!olJent 
wes ko;opt extrt!ITlt.>l\ bu.s.\• b) his pn111ie.LI octlYitif.'\!I 1100 so lt.'ft h to KAf-l\VA tl' 
m.uuge the miJiwry 5Jd?of things 

the miHtary people .. and th•t it dealt with tl>e creeuon (>! the fil'LC as the military 

wing of the UPC/RP.21"' He states thJt: 
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iu ~oo ~Do:t'tt 1r dlolUPC/RPlCABrPR£SSl:!CM! 1tu rnl'I! di' Dtu-m~rt' 1002 1•~iarH ait'fUS1fM1t ol"ut1 
:o<nfl,urt 1u1ilmt.1I iWl'Hr1t 1tf ~1111 adu.•iott i(11 ;1nN1t!t'1111·11r' (ORC-OTP~-0057}, <tlgnt-'li !.')' 11,11m.l" 
Lub3:nJ;•1 0\•1lu in Bunl:i 1>n 2 O...>e~mbcr 21)02. ~·htort.'bv Chief K.d1\.\•.:1~ ~·hit \\.•lS DJpuh• fir,;abon.il 
Secre~ tor Deteecc .-.r the time, "'.-JS rcueved qc his dub(!S .ind apett<'d 1rom the UPCJR.r 
.n..- ORC-OTP4110541110 tu DRC-OTP-01f6-0l.ll, par.1. IQ8. 
n• rREDACTEDI, hmos 1332 •nd 1333 and IREOACTEDI, ll1'1i?!>421-427 . 
.1-1! ICC-Ol..fi.t..01-t1b-T-39-EN[2L'1f.1Y2flOVEdl!OOL p. SS, Hn1."!I 1-25 and P- Sb, lines 1-10 
~ ORC-OTP411054111J, f\lliL J\l.L 
:n" IREDACTED~ U~ 1930-1933. 
n• rREDACTEDJ, linc-.-04 anJ -05 
:J• (REDACTEOJ, Unes -07-144.. See al5" r..tONlJC SJ--i.r..d '"""1ft 11t1 t}1f £v1:tl!.i Ill lir,,r, }1UU1JWy 1001· 
Cku-tnbt.'f' lOOJ. ORC-Olr-OIN-ill7fl. parilit.. 133--llS . 
.!lllJREOACTEOJ. lines 1701-1719. 

!So. According to I REDACTED), CencrnlJerome was the FPLCcommonder of the 

Korth-East Sector in the Ilnal months or ~(l02."' until he proclaimed lus 

independence rrom the UPC/RI' and FPLC in ).lllUOI) 2(1()3."' He tllen founded the 

Hircts Ar111«5 du l'~upltt C-0J18ala1s (F AljC}, \vh.ich .J number o( FPLC members join~J 

and which controlled the Aru 1\-truU>Ki sector.'" According to [REDACTED], botll tht> 

FAI'C anJ PUSIC were ioundL'd wuh the backjn~ o( thci Ug-and.ln ouLliorities.lll 

That ls h1:'IW come KAI l\YA went to Lall with KABllA ln °'-'-"k'mber ~ b..bt.'tUl 
establ&hing a new f-5t:m.l gt(lup h .. • dest.:ihllise.!!nd wro1u!l\ lh..- UPC. KABlLA gavo 
hlrn L:SS23(),Cll\O ro !illlrt up hls new party \Vtth the mooi_'l\', KABILA wantl.'.'d tn 
cro.).t._• 11 ooahtiwl ll\.t.t oouJiJ btmg l(lg....•thi!t tht.' Alur.i, Hem.ti anJ L..'!ndus Jn ordct 
ttt desl.lblll:;e LL'DA.'\JGA. n• 

Mondro from Lhe PPLC in early December 21Xl2.''" According to [ REDACTEDL" 

[REDACTED), and [REDACTED}.'" Cllcl Kahwa then proceeded to establish i'USIC 

before the end or l(XJ2. [REDACTED! states that • number of ~PLC members joined 

PU~IC which, accordinJi? to the testimony C)f Kristine Peduto, was said to be in corurol 

of the Mandro sector.'" Rei;ording the rounding of PUSIC, [REDACTED] points out 

thJt: 
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zn ORC-OTP411054111J, }'\lr°'""- '1% .uid Jll7 
:m DRC-OTP--0105-0111, p.tra. 1%. 
.m. DRC-011'~105·0116, p.:ira1 '.U?aod zza. 
:n ORC-OIP-tllfl>OUO. par>i, ~ 
!l." DRC-OTP-0105-0117, p..m:is. lli-m. 
a. ORC-OTP-0105-0120, p.:ira. 137 .. 

Oto!ipiW Uw goc'lti intcnuuns bd1i:nJ uw i.'R."J.lKln l\f thi.- nrJ. Ulc.' 1111.)\t'U\l.it\l did OOL 
Wt very 1ons. AJi I h>1vealtrod) exp1.Unl!d. the FJPJ \"'" a\1.8100 because th.at"'~ 
what Pr~1denlti ML'.SEVE7'..'1 and KA.BlLA \Vwntcd. IL'i creation 1v.t5 meant not onh 
lo try and (or<!\! LUBANGA '-; JynJ i.nl\1 lallng part 1.n the IPC bulalsoo Ill dn•id~ the 
f-Wma communitv b\! pitting the No.>rt.11iem ond Soutbe.rJ1 1-1~ ag.tinst orrt' 
4nolhi.•r. One oft~ re;isons th•t Uw coolltion dld l'IOt suevrve tC'ir \'ery tong was 1bt.i 
fatt tb.lt th~ gmu~ m.lk.iag up th...! uµllUon lail1.-J. lo "Srt.~ nn .1tpptunnng ll si.nglt< 
p~dent a.nJ two vln.~preilik!nts. :i. 

188. I REDACTEDJ adds that ln late January/early Februa!") 2(K13, PUS!C., the FNl 

and tlie l'PDC founded the Front. pour l"lnltRrattotr " la P= en lturr {FlPl)."' The 

Iollcwing day, the Uga.nd.ln President, Yoweri ituseveni, received the presidents of 

PU~IC (Chief Kahwa), the FN! (Plortberr Ni>agu) and tl1e f PIX (Thomas Unencan).'" 

A few days later. they were also received by DRC President Joseph Kcbila firs~ in 

Dor es Salaam, then in Kinshas.L"' According tc [REDACTED): 

Tbe mo\•ementi. haJ been ()ffid.:ill) set up while IREDACTIDI. The mi.>\'l"ilnt'Jt~ 
were ~olh .. >d i:n KAMJ'ALA \Vilh l~ b.:iWng (I( Lhl! Ugand.An olUlh.i)tibus. 
!REDACTED} th.i'.11 d\t."' PUS.IC Wl)S ted by Ollcl ){AH\\'A bus fREDAcrEDI rt.' 
names u( uw aUh•t nk.l\'lmdltJ' l~ddeB IRaJAcrrDJ tn or~r to found"' hat W'1.ll 
tu~ lh1.1 FIPL= 

[REDACTED): 

!87. IREDACTEDI <Lltes tl1at other political-military movements were estabhshed 

in December 2002 or [anuary 1(103, Including the Front i\latioual lnltf:rntiou,u.:>h' (Ft\11) 

and the /:ofces Populntm flOUT In Dt·uuxmllr: nu ConRO (FPDC).lll According to 
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lZJI IREDACTEDI, une l.'150 to I REDACTED], hne 1809 • 
.ts IREDACTEDJ., lllW!ii 1881-1888, IREDACTEDJ, Unes lsg()-1.89-4 iind IREDACTEDI. lule!i t.86 .:ind 6Wi, 
m ~tQ.'IUC. Sptdal Rt/tttll l1" tlw EN"nt.. m JJ1ut. /11/Ut/JTI/ 21)QJ.t:>tambt·r 1003. ORC-OTP-0129-0338. 
p.;lr.t. is .1n<1 ORC-OTP-0129-0343. f"lra. N. 
m (REDACTED}. p.u:n.. 115. 
~ (REDACTID(. 
ne ORC-OTP.fll{)S-01 I J, p.:ira. l+l. 
er. ORC-Ol'f'-1.IU)>J 18. p.1ra. 177 

No. 01104--01/06 

m (REDACTED( 
.::. rREDACTEDJ., luws 11)61· 1665. 

LUBANGA -'pparontJ\ l\aJ absc1futl;! Pfll\t'.C \toith~n tht! UPC. but It wes uul 
ne\.""Wsaril)' he \\.ho made all ~ d"-"Ci<>hlru.. Fmn\ rREOACTEOJ "'ilh f~r 
01l.!nbe:n. iinJ :c>ntn.r 11Cficlills. uf llw UPC. IREDACTEDI Uul '!.llltne nf tilt! UPC 
~"C:•llC)· end stralt.•S) d«W11fb wcee m:tdll.' with tbe agroomcnt of the R\vand11n 

!REDACTED)"' and as mentioned by !REDACTED) in !REDACTED) statementP' 

Thomas Lubcnga Dyilc was pankularly dose 10 Kalllu Saba and BoS<."O Ntag.md• 

who were Rwandan-speakilig Tutsis from North Ki\•\L I REDACTED] also states thar 

"Kisembo conlirmed [REDACTED) that BoS<."O [Ntaganda] received his orders cs 

much from Kigali as from lub.tng.i,":J";. and niaint.lins thoit 

190 On tlus polnt, IREDACTID) stresses that relatiens between the UPC and 

b. Thomas Lubang;1 Dvilo hJd ..:re~Hed Jn alliance- \Yilli tht- RJFsst111blttt1(ttl 

c11,,xcdlliS pour 111 Dt.'lltdmltf~ - Co11111~111 which, Jcrordin~ to the UN report, 

had very elose ties \Vilh Rwanda."t 

a, Irorn August 2002 hl March 2003, Fh)ribert Kisembo .ltt"e1npted to org.tni!IC 

the Congc1Wsc, but the .t..rt.'J was under tQlJJ Ugan.1.:Lln C\1nttoJ,2:fl J.nd 

problems with UganJ.l. surfaced \Y"ht!n hf' attempted h'I n..-,1rganisc the 

a.rn1y:m 

!89 IREDACTEDI two sets of reasons why Ui;Md> which. until then, had been 

supplying the Ul'CIKP and the ~!'LC with arms atter trnining them and working 

closely with them,"' changed its approach and ended up chosmg eo ottack the f'PLC 

rom>s in Buma on I> March 2!Kl3 along with the l-Nl: 

ICC-OllCM-01/06-SO:kEN l-1--0>2007 661157 SL Pr 



rw DRC-OTP-11105-0J 12. p.11a. 15£l 
rr (REDACTED}. par&t. 177 
:. ORC-OTP41105-l,1119, j\ll"L ~40. ORC-011'--0ll\5-0ll2 .and DRC-OTP-0105-tllJJ, pu1257 
~ ICC-01..fl.l-OJ~ T-J8..-ENf~'fl\ :?OfHiEditOOL p. 140, bees IS.20. 
·~ ~f01''UC. SJ-'('i:tnr Rqt(Jff l'll lh.! Ervnl·• '" ln~ti., /•HUJar11 :?001·0.WJirl.'ltt 200J, ORC-OTP{lllQ-0355 and 
ORC-OTI'-tll.~O:l~, para, 13. 
:iu IREDACTEDI . 
.:.c rREDACTEDJ, l1m.-..488-4qL 
.:n ICC-01-0t--O I~ T-)q..EN{2 lN<i"V~fll)6£dJ.100L pp.. Jl~li 
1uStJldUci\l \!f JRIDACTEOJ. lREOACllD~ p.lfil. 168. 
'"' ORC-OTP-OICP-0136, p.:ira.172 
...., ORC-01T-tl10S-CU35, par>i, 171 
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1~3. Also, the Luond.s Agreement had been sJs11od in September 2lJ02 b) the 

g:r1vcr11mmt~ of Ugn11d ... , J.nU the Democratic Republic of the Cnngo.'" The 

agreement, including us amendments !Jgnt..--d in February 20()3 in Dar cs 5.11.:tJ.nl, 

provided, uner 1tlia, lor J politic.JI p4>dfic.-stion proc~ in lturi and th~ establishmenr 

of an lturl P.scUication Commission (IPC). According 10 !REDACTED!. whu 

reportedly held th" p(isltl~n or IREDACTEDj,"' oll the armed grnups in lturi, except 

the UPC, were members or the lt'C."' However, [REDACTED! states ~»t ~w UPC. 

•[ ... J [REDACTED) scattered ... j ... J [REDACTED) ldt with some soldiers and went 

into the bush [REDACfEDJ safety 1 ..• 1 jREDACTEDI 12 May .20()3 [ ..• J".'c Thus, 

when Krisune Peduto visited the Rwampara n1iliLll)• lrJinh1g rao1p in mid-March 

1(103, she was accompanied by General Kale, who was a member 0£ the UPDt·, and 

h.is second-In-command. Commander Felix . .!0 

192. IREDACTEDJ explains IREDACTEDJ from Bunin on b Murch 20(13 "because 

we were chased by the Uxandnns:'w Speaking of wh.lt happened .1£ter the joint 

UPDf-FNI attack on the UPC/RP and the FPLC m Burue (ln 6 Ma.rch 2003 he states: 

191. According to !REDACTED!,"' fREDACTroj,"' Kristine Peduo1"' and 

MONUC."" fighting between the UPC and tho IJPDF forco1., which wore backed by 

the FNI. reportedly caused the L'f'C to pull out of the town of Bunia nn 6 March 2003. 

gc~·l.'mOli..'llJ •nd tN SA VOs. For ln~LUXI!, LUBAJ'lr:GA dld 1'101 h • .l\ I! lhtt ;J.Ulhoril\· 
In J.i!ln\ba NTA GA l'l:DA "'-'thnu l Kl gall tlf the SA VO fain fly .lgrrelng. n. 
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ic LREDACT£0J, parL 172.. St."!e .aJ.,n ~oi-...t11•-" d'1!11t·.:.1tutt _,,if1•1uttll1 •'"-" turrwu.a: 1/J1 or11ut11 rfrill'. 
ria!r1.:iU01ti.J1r 1'1 l""'i(mrlitJf.l fCVRPJ ,,nr sc111 Ol.'1'.Ua1ct ,\~J'1:ill"Ur I~ PJ\.•1;i,t.--.ul ~ ruPC.'RP. 1\-t TI~Jttt.b 
Litb11t1,~.i1'", 01 13 NO\'anbet, 2003 (DRC-0TI'~.ol7-0332) tog<>ther wub th;> .. Di:r<ctJN di! Jon uo.•Ikru~ 
.\h11Jilt'i1r II 5'-l-?4'1mtt Vlfli.wwl /J Is P,;>;1(JG1ti.11111 "l-'11t1dliil.t1rm A 1'«t:Jm111u1•i~I111.!!to11l,,fi,m otfiritlL· 1tu 
CmriiU \'t:tiii. P.11u er Ra:o11~"1lffl.tio1J" ;lf:Jled bv l~an de Oloi!U nnal\l.llbo zcrem .. lnl (DRC-0Tf'..flll9~ 
(lJ 37). 
~ .. IREDACTEDL par....__ 173. 
Ji' rREOACTEOJ, para.. 17?. 
CPIREDACTEDI, par:oi 177. 
""5ieoe Jl/1)h: •litWJ1tiq1t1• ,.,,, ilif.l l'k In pNIJrl.urc·d.issw lh1ri. Rcl. R!\IP N<1 0120.Ul !l .mJ 011111\'BT/2ro5 
(ORC-OTr-Ot tS-OU?j. 
l~ DRC-OTF~lOS·Ol-12. p<11a. 302-anJ DRC-OTP·OI05-0L'18. p<1ta.342. 
m t>.IOl\"L'C. Sptrinl ~pot1 ml tht £rv:ni:1 Ht llun, l1mu~ :!Di.>l·D«nr11'fr .!rXJ3, ORC-OTP-011<41357. 
f"lra.. 77 to DRC-OTP4:11?9-03S8. p.lnt.. 83 • 
... ~ MON'L'C. Sptriit .ff.'J.li>rl 1.111 tJ11• Lt'l'.lll~ In llurl, )omtafll UJ01-D«rnil'tr 2003, DRC-OTP-0129-0.354.. 
para .. Otl 
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operations carried ~)lit in Buni~ in March anJ Mcv 1003, a number of other operations 

in which the rLr~c was reportedly involved were reportedly carried out in lturi 

during the first h.llf of 2003. Tbese included the itl!l:;'~d UPC attack 1)11 Nyanx11rJyt!' in 

[anuary 200J~:st thi: .illeged I-NI attack 011 Bogoro in Februarv 2003.$ the alleged 

196. According to !REDACTED] •• well as MONUC reports. in addition to the 

193 According to J J\1oit Syttoptique eur /'t'ldl dt· In 11rot·~llurr -do!i.sla IJurt. signed on 

10 August 2()(15 by Bri~odier Cencral [oseph Ponde lsJmbw•,"' I REDACTED]"° and 

MONUC,"' tho UPDP withdrew from Bunla on 6 M•) 21)03, and the UPC/KP and 

FPLC then launched Jn attacJ •• (')n Bunia, Wling cnntru1 of the town. 

19-L Fin4llly. these pea.re comnussrons were dissolved by Order No. 

(I02/ROC/UPCf.>NPR/JTZl2lJ03 of 10 )rum•!') 2003, issued by Jean do Dieu Tinan?.Jb..1 

Zere1no.ni.-:w The work G1f the C\'RP was subsequently suspended foU.o\\fin).; the 

takeover of Bum> by the Ul'Df in M•rch 2(103.'"' 

Peccc commissions h.:.J been set up 1n lots of viU.1gi:o:s m tmrt, anJ p.trtlro1arlv in 
O)ugu terrirory. either In ruder Ill pre\'ent IUu:!ly >'ltl.olds or i¥i a result er -'tmcks and 
.Kb r1f \'if1lc11cie !Jut tuJ 1iaum'fl in llw Ar~ I would say. tlwufi)\ th.:it lhe ~ 
~onunJssi<1M h !.!re moro Ilk..- \\'ilt comm[;;eli11tu, because ihcv also oversaw lh,• Jncal 
di.\fcnce militias thlll JW St!t up in th;,> \'Ula~.-- 

ror its part established J. Canute V~nu, PnlX ct Reca11cll,.1t1.o,, (CVRI') by Presidential 

Decree No. (!06/UPC/RP/CAB/l'l!ES/2002 of 3 September :!()()2, ,.- Jddlng th•t 
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'- t-.lOl\"L'C. Sptrinl RI-port ml tht f.i't'tl.l::i Ht llu.tt, l1m.u~ 1D1.>l-D«nr11'fr .!rXJ3, DRC-OTP-011<41353, 
f"lr-~ b-1 MJ h5 lDRC-011'-0074-043.3). St.I\! a&"' Lt t1jr1lnu:t ulhk/J. ilu dit"'>f" dJuli171u·. p.lnt. I, ORC­ 
OTP-oo43-0ll05 and I.hi.! Statl!Lncnl al IREDACTEDJ, ORC-an'-0105-0132. pato1_ l54 .lnJ 257. 
~ t>.IOL\"L'C. Spmnl Rl-pot1 ml tht f.iYlll::i ,,, llu.n, l1m.u~ 1D1.>l-D«nr11't•r .!rXJ3, DRC-OTP-011<41354~ 
I""' M. s._,, .oo '""SL>"'""'"" or IREDACITDJ (DRC-OTNlll4-11Q23, !""'· 4(1), IREDACITDI 
(ORC-OTf'-0~7?. pat,., 39) 1111d IRIDACT£DJ (DRC-011'-0108-01.ll. fUra.-0) 
09 St.ntcmftlt 01 [REDACTEDL DRC-OTl'--tll0>0L"2. para 2.i-L St.>c- ill'W\ I.ii r'oknc~ 1u1"'11:/J d" d1rogt 
dlUri-Jlu', ORC-OTP-(X).ll-O(I05 anJ ORC-0-W.(l().I~ p.i.nt.. ~ anti thti \JONUC .S,.'t'Uul R1711•rt •'" ll,., 
EMIZ.i i11 lfur1. /:1tlUJ1yV 1001-Dto•ritlJ~t 200.1, ORC-Oll'-0129-0355, par- a, 72.. 
°" :\ofONLC.. SJl(riJI IU'./titrt '""' tbe f..tv1us tll liun, faJtJIC'Y 100!-C:ktt.ml1t.•r 1003, ORC-OTr~lN-0359, 
para, 88 ~l' also rbe suwn1ent {1f fRIDACTEOJ, DRC-OTP-1.1114-0024. para. 4-t 
~ UN. St1.'l).11J S,.vc1~ Report •ii' tl1e Sn:Nt~111f-{k11ttiJI 1.llt tilt' Lltult\/ N11tio1t.Jt Or~iJtu:alU»I A IHs-,i-,, ut JJ~ 
Ot!rJ1t1r1nt~ Rq•ubl1coftht C1.\IJ.\'O· '1'7~1a)' 1003, DRC-OTP-01~0005- 
~ tl.tONUC. Sf'«.W &7""'""' J114" &"t"nl: ltt llurl. fi.1uuunr !fHll-J:k.:.l.'ftl'h.-r 2MJ. ORC-OTP-01~ 
J•J f1nirltl'MIJ1 Rtl'"t t•( 1tu• Sn:u•Utv-GeotrJI IJ.tl lJir U11it~ 1\';1flilt1,. OI:J.olnC.i.1011 A<l.b.;isr;11 '" IJU' Dt•11.walfiu: 
R.i•r11t•llcrt{tht Ci.l11.~I'.', DRC-OTP~ll()-0409, polra.1.. 
Al Aeceedlng to 01 Human Rlghb W-.uch report 'ORC-0Tf411t.:J..tl.l(~), the FNI ~ a prodomkn.:&ntly 
W\du arm.a.I mo\•ement. (.reit.fo.oJ i.n la.le 2002. Tht! enovemeet "''~ k>J by FJ11rlbert Njabu l';&'hu end. 
ecccrdmg IQ tile- lntilllliUJ(m.ll Cruts: Group. it WJ$ ~Cd bv Ug.:andd {ORC-OTP-000.1-0438), 
Aa:oi-Jing to the t-.-lONliC t('f'OI\. the m1)V·ement appeared ft'l ha\·e .a \~~ll~structurc-d mllltllf)I 
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197. As early as 23 April 2003, a contingent ui Urugu.iyan guards began deploying 

in Bunia, notably with the task ni guarru1~ng .i presence at the Bunla .lirficld and 

protecting United N.itlons personnel and facilities, and IPC m""ting places in 

Bunja..D>• On 30 Mdy ~(103. the United NJHL•ns Security Council adopted resolutlon 

l.IB.1 (2003) aulhorl.stng th._. deplovment o( an inte..ri.n1 muJUnat.iona.1 c.incrgen.:y force 

in Bunla until I September 2()()3, to ensure th" seeuruy and protection of civtllans, On 
S [une 211(13, the Council of the European Union authorised Operauon ARTEMIS. in 

aecordanoe willt Jl1e mandate under Serurity Counell resolution 148-1 (20H3). 

Opcrati1m ARTEMJS began on 12 June 2tl03 under J Pren.ch enmmander, Gencr.il 

Nc\'ClJ~ .-.ci AcwrJ.ing h'I MONUC'::. Seeretary-Cenerul's h.'IUrtee11lh report, the arm"-..:t 

Cl)nflh._'t in lturi C'()Ulil\Ued despite the dcplL"'I) lllcnt_>t From JUl\C 2D(l3 10 December 

20(13, the Ul'C, PUSIC JnJ tho tNl, amoni;st others, wore cngai;•d in conmct. "'' 

e, From June 2003 to late December 2(X)3 

UPC Jttac~ on Lipn and the surrounding areas m February 1lX)J,"" the alleged 

~Nl/FRPl attack on Mandro 111 March 2(103,"'° and the J!leged fNJ othlek on Katoto 111 

J u ne 2(103P' 
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hterar.'."h~· {see DRC-OTP-Ul'.!~. pitr.i.. Ob> and launched ln&\\' attad.::!t on ltun between lune ~ 
and [A;a>n)bo.·r2003. 
• Statemem ol !REDACTED(: DRC-OTP-0105.fK).!l;, p.:ita. l87 f.;10!\'UC Special Repon. DRC-OTP­ 
Ol~O-Ol&l 
n; Statemeru t'r (REDACrEDI: DRC-0111-0105-0123. para. ?OS, MONUC Sf"--.0.tl Rcpon. ORC-OTP­ 
UJ '.!Q-03$0; f-(R\V Repart. DRC-OTP-ooi~; 
.-. Slltten,1..-nt vf IREOACTEoi ORC-OTP-01~. pat.J.. 20?; ~101-:UC Sp.ml Ri!porl an Jn.u'i, ORC­ 
OTI'-0129-0243, paril. :?8 
- St.unm..~nt Clf fREDACTl!DJ: DRC-01T'-01(l'4lflS5. par .. 1 2:\6; Amnesiy lnli'f'l'lilD()ll.111 rep('I~ ORC­ 
OTP-0163-0242- 
:w ~ ICC-01/{).i-411/00-348-Conf-tEN. Sec also thl.' Oeft:"l\C~ al11.•J;iltk"ln!o (ICC-Ol--N-Ol-~T-3l- 
11NflONo\•2fl06Edi1NJ. p. 51, nee 17 ltl p. Sl. Ime IJ otnJ the fact I Mt Lbe rrt)6e..-,,iJ.ion did nul il~i)t II) 
t\'fule the pctru •nd Itself 'Jolah .. 'C.l I.ha! 'rbem .. 1s. L.ubo1n&1 ~·.ito "'>l!i Ind~ re!ii.ding [11 li:lnsh•sa in 
No\•embi.'r 4nd o ec -cJ.nber 1ru3 (in this tt•gard . .see JCC-Ol-OUl1~T<J.~-ENll4N1.)V2006C'Mr), P 19. 
tirws l l-l3} 
.,... ORC-001-(X),11-0032 tc ORC-001~1--(ll)-O, see. In p.trtu:-uJar. ORC-OfH-O:IOJ-oo43. 
-IREDACTIDl- 
l,, DRC-OTP-OIQS-0118, p.:ira1 178-161 
M fREDACTEOl. f""'- 19'1. 
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1119 Alth(1ugh Thomas Lubango Dyilo was placed under house arrest in Kinsl»sa 

b) the Juthoritl<> of the Democrauc Republic c•f the Congo from 13 August 2JX)3 ro 

the end of 2(X)J,!n .. he "'3S one (I( the fir&t s.ig.n.alorics ot the Pruj~t de .soci.!tl" presented 

on 15 November 2(X>J by the UPC/RP in Buni>.,. Al>O. JOC(irdin0 to (REDACTED!."' 

!REDACTED)"'' and (REDACTED)."' the C()nilict wluch opposed Thomas Lubanga 

Dyllo Jo October and November 2()()3 to Daniel Litsha (National Secretory lor Spccml 

Matters rn the Office of the Pn:,ldent), Victor Ni;ona Kabarole (NallonJJ Secretary for 

releuons with MONUC and the bodies establlshed under the IPC) and Hortbert 

Kisembo (PPLC Chief ol General Swf) led to the signing of• p<tlitical declarouon by 

Daniel Liesha, Victor Ngon.i Kabarole and Florlbert Kisembo, omonjlSl others. on 3 

December 20()3, and to the suspension of these persons Ircm their ofiici.11 positions 

198. According to I REDACTED I, PUSlC was founded towards the end of 2001 and 

was led by Chief Kahwa untll the end of 2003:"'' He adds thot PUSIC, a politlcal­ 

military movement opposed to the UPC. consisting mostly of Southern Hem.o.ls.-.:"' was 

backed by Uganda, which supplied it with orms."" [REDACTED] stal1'S that from 

June to December 2003. amongs; other areas, PUSJC .iUe~dly controtled Tcbomia 

and K.isenyi.:,,,,, t\VO towns close to lake Albert, the opposite short." oJ which is in 

Ui;ando.. 
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202.. Under article 61(7)(c)(ii) of the StJtut.; the Chamber is required tn adjoum the 

hearing and request the Prosecutor to consider dm....ndjng the- ch.1rgt>s If it Rod:. th~t 

ltfh~ ronduC1 l1X'tl ptace Jn lh~ conlc,l l>f an.d h'.b .b]l;l1d.ated wuh .m inLL'tlUtlinn.ll 
armed <-'onOlcl;. or th.;> conduct li1ok placr tn llw cootC').t ot and \\'llS assnd.Jta:I \to.Ith 
an armed mntlkl n~>l of an 1nli.'"01.tl1nnaf chnrach.'f. 

201. According hi articles 8(2)(bl(xxvi) and 8(2)(c)(vjj) nf the Statute and the 

Elenlcnts of the Crimes in question, con.scriplin~ or enlisting children under thci "I* 

o( fifu."en vears and using them to partlcipote octively ln hostilities entails crimina.J 

responsibility, If 

case-by-case basis, ln her ()pinion. rcgardl~~:. of the type of armed Ct)nOjt't, the Staune 

ofter.. cxactJy the :dMOL' prnteetlnn, .iUding that the UPC h.1LI set u-p at quasl-stau, 

structure which could be described m. .l "nauonal arrned 11"-lrc~",m 

Congolese Cllnflict, incluiling in lturi, was a matter o( 001umL1n knowl e -dg~. She 

added, however, th.JI tht.' eharactertsatlun n( the armed ronfiict had to be done llil J 

Furthermore, in her closing statement Jt th~ confirm .. uion hearing, th ... Represeruauve 

o( Victim a/t)IOS/06 asserted that the invotvemem of Uganda and Rwanda ln the 

2(KJ. In his Document Containing the Charges, the Prosecutor considers that th.: 

Jlleged crimes were eommltted in the context nf .,_ confUct not of an internationa.J 

char.l(tcr.::'1 The Defence eontends however that eonslderauon sbould be o,iven In the 

f.lct that during the relevant perlod. the lturi rc-~ion was under the control of UgandJ, 

Rwanda or MONUC. ln the view l'lf th.! Defence, the Involvernent of foreign 

elcrnents, such JS L1~ U PDF. could intemalionilli.si: the armed conflicl in lturJ.=~ 

within the UPC/RI' mid the PPLC by u decree signed by Thomas l.ubanga Dyllo in 

Kinshasa on 8 December 20ll3."' 
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206. Common Article 2 of the- Geneva Conventions, whlch L... "'PPliL"ilbh.· to 

intt!matiotwl armed cnnflicts, pn-.vide:!i th.lt 

provide .1 definjtion of an mternauonal armed conllict tor the purposes df artlcle 

ll(l)(b). Only footnote 34 of the Elements of Crimes states !hot the term "international 

armed confhct" includes mUitruy oceupauon, Accordtngly, the Chamber Ands d»t, 

pursuant to article 2J(l)(b) o( the St>tute, and wtth due rei;.ird to article 21(3) of the 

Statute. it is useful to rely on the applicable treaties and the pnnciples and rules of 

iruernanonal law, Including the established principles of the iruematlonal IJ\\f of 

armed conflict. 

The Clamber observes th.at neither the Statute nor the Elements c)f Crtmes ,n­ -"'°· 

a. From July ~()()2 to June 2003: Existence of an armed conrhcr of 
an intcrnauonal characecr 

Consequently, the Chamber considers th.lt it is not necessary to adjourn the Ile.iring 

and request the Prosecutor tu amend the charges. 

same a.1nduct, whether it 15 enmmitted in the context t>( 3 cnntllct of an internatiQn..:t.J 

character or in the context of a conflJc.:t not nf an international character. 

204. 1n this CMt; the Chamber con.curs wuh the Representative of Victinl 1.1/JOSA)). 

lhJt the.' protection arfnrdi:d by the St.:itute ..igainsl enlist·ing. rons'"ripHng and actlv.:­ 

participauon in h<\Stilities 0£ children under the .ige tlf fifteen years is stmiJ;ir in 

SC.>pL'. re~..ircUcss ef th.: characterisation ol the armed ronfiicL Thus, JS \Viii be 

discussed below, articles 8(2)(b){xxvi) and 8(2)(e)(vii) of tho Statute criminalise th~ 

203. The purpose uE this provision is to prevent the Chamber fr-01n t."Qmmittlng a 

person for trial tor crimes \\•Wch would be materially Jlfft:rcnJ Irom those set oul in 

the Document Cnn.L.lininfi the Charges and for "'hich the Defence woulJ not have 

had tht.' t'~pportunlty 111.submit nbservauons Ill the cx1nfirmatie1n hearing, 

the evidence be/ore it appears to establish that J crime other than those detailed in 

the Document Contalning the Charges hes been commuted, 
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210 Rei;Ardmg the -econd alrernatlve, the (CfY Appeals Chamber hos specified 

the circumstances under which armed forces can be considered to be acting on behalf 

of u foreign Shltt-, thus lending the armed conflict an i.nternation.11 character. ln TadJf, 

the Appeals Chamber set out the CY)flStituent elements of the "overall control" 

exercised by a lorei~ St.>te on such armed forces: 

interventlon]. l:ll 

209. The Chamber considers an armed conflict to be intemationaJ in character if iL 

takes. plece between t\\'O or more Stat1.-~; this extends to the p.i.rti:il or h)lil1 occupation 

of the terrih)t) ot another Stat~. whether or not the said O«UpJfion meets with urmed 

resistance. In addltion, an internal armed con.Aict that breaks out on the territorv of a 

SLJte may become- intrrnationJI - or, depending upon the circumstances, be 

international Jn character alongside Jn internal armed cnnnlct - If (t) an .... Hhcr Sta.te­ 

intervenes in thJt i:onnict through it:. tn>l')ps (direct int~rventinn). or if (ii) some of th.: 

participants in the internal armed crmfllct act on behalf oi thnt ether State (indirect 

2fll. The Commentary on ~ Ceneva Conventions stJ.l'fS that any diI{erence 

arising between h'+'O States and leadlnH to the Inter\ ennon of members of- the armed 

Forces ts an armed confllce withJn the: meanin~ of Article 2, even lf one oi the Po1rtics 

denies the existence of a state oi , ... ar, lt makes no dilierence how Jon>;. the confhct 

lasts, or how much slaughter tokes place. The respect due lo human personality is not 

measured by the number of victuns.L'T- 

ln .:u.ldltlinn lo I.hi! pntto•isil'M lVhkb sh.ill be imp11!tl'lef1b .. 'C.t in peai.'c urue, Ll'k' prost'.'nl 
Cot\\'dlti11n WU apply to '1ll cases uf decteeed war cir \11 '"'> 1.tther ;.'1Tm1.'Cl mnHkl 
\~ hi:ch may ar+se OOtwt"-"'n two or more tlf the His)i Conll'acling Patti~ even if~ 
~;iie at w.:ar l!i nnt recogruaed by one 1.'lf uten, TM CnnvcntiCJn s.Ju.JI >11'4'.l llppjy tn 
..JI cases uf partial t.'lf" t:ot.tl oo:up.nm.n of Ll'W terruerv of i1 J.U~h Cuntracting P&rt~·. 
t.>:\•1."l\ if tbe s.1ld occupation fn(.l\'_t: ..... ith no arn11.>d res:isLlna.•. 

ICC-OllCM-01/06-SO:kEN l-1--0>2007 1J/J57 SL Pr 



lfT' /1J' , ... 

r- (hid .. , paroL 137; see alK'I nit P"IMOd4'r t•, Dtltiit Kw.fJ1' Jhh-1 A-rJtri;.1 Ct•rlc, US(> ~I) rT-95-1.jf!·i\., 
Appeal Ju.dgeuu~nt. l7 0..'CC'l'llbc-! 2f(H, par.L 29Q 
l"ll AnN61 Art1t•itk•s "ti fir¥' T1rrlt1-1~ "' tlu• Cvtt,!l'J (Dc-Jrk\(filt.11; ~rut!Jlt of I.ht G.!if.'<IJ v, U,"aJJ.t.1,, Judscmtml.. 
19 Dec.:n1hl...'1' 2(n5, 1.C.J. Rl'VQrt!> ::!005, p. 59, para 172; see .UfO &gal C11nx"l'/L11Yh'O \•(th.• G!rJslt11Cllu11 uf 
11 W.11'J i11 tJ1t D«uplitJ Palbluliifll Tt.7rd1?ry. A•h-.sory OplnJon (I Jul) 1004. l.C..J Reports 2i'lfH. p. 11;17. 
f"Jfit. 78, and p. 172. ~'1/a.69. 
~'° ArllN'•t Adit•iljell' .iu drr Tt>rrit,1ry CJj 1111 Cm1,~11 fl>m11•autic RrJ•u,.Ji.' of I.It.'. C1•u~o \ U)l•ttl•fnl, Jud~nwnl.. 
19 December !005, LC.J. Reports 1Q:J5, p. 39, p.tn. 171 
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2.13. 1n order to reach a conclusion as to whether u State. the military lorccs 01 

which are present on the territory oi another State as a result ot an mtervenuon is an 

c)C\._,_.pvtns Power, the JCJ heJ1.l that it would need to .. satisfv Itself thJt the Ux-andan 

armed loroes in the DRC were not onlv stationed in particular locations but also that 

thi:y had substituted th~jr O\Yn t1uthority For th<.H of the Congolese Go\ emnlent."a• 

212. The Chamber notes th.lt in the judgen1ent rendered on 19 December 2005 in 

the case of the Dl•tuD<rutlr Rtpublic tJf Hu• LI>n>;o v. Uganda, tht lnternatlonol Court uf 

jusuce (ICJ) observed lhJt.. under cu:-;h._unotry internatlonal l.i,, ', as reflected in Article 

42 of the Husut Rt;,~ul.utuJHS of 1907, territory is. consldered lt.'1 be oeeupted when it is 

actually placed under the .authority cf the hostile army . and the oecupation extends 

only to the h.'!rrjtury where such authority h.b been estabUithc.J and can be 

21 l. The Ch.lmbcr holds the view thou where a StJte Joe:. not btlcfl't.nt• dttL•ftly cm 

the territory (1f anerher St.-ite through Its own troops, th~ overall control ti.st \YiH be 

used hl determine whether armed for~~ ere acting on behall of llle first State. The 

test will be met where the first Stat.: M:!. ·' role in organising.. CO·tlrdinating or 

pl•nnlog the mUitory a<tioii.; ~f the mllitary Kroup, In addirion to llnanclng, lrainin0 

and equipplng tl>e i;roup or provldmg operauonal support to It, 

[CJ,1nrml bv •Stale t•\.-et ;.ulfi'•trliJtdll' urm~J /••rco 11r 1niliti.b .,, pi1t1ttruld1t.l''( uufL 1n.1\' 
be '11 .:in O\•erall character (Md must o..~m~,r~ mnre lhan tbe nlcre pr<l\•blnn of 
liM.naal assi!iu.nre or mihtarv equipm..111 or tr.lining) I .. 111""- cemrol required by 
lnicnutJon.aJ lnw· ma)· be d('(!med Ill ecst when a Suk> 1-1 J1JJi"' ''~ '" Pr>,,>otd.Jl1.11s. 
bh)r1IJulliiu,:_ l.lt pLx1ut1ns, lftt 1tUJHllf\l 0&.'tw.tu uf the mUUIU) groop, Ln ilddJtlt'n ll,) 

flnnndng,. 1r:ai1\lng ilrw.l equipping or pro\'iding oper:atii.\1'1.11 ruppor1 co llu1 
gn,1up.rt 
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.ic A.111h'd A£flt•tlk'9 ,.,,. lht' Tt:fflf,1ry ,,, th.• Cm1gi' (lX./m:JtrilUC ~pul!li< '" 1ftt C1'11~'1 v U~1ttJthJ, JuJS'lm1..'nl., 
IY ~inl"t!r Ylll:;:, LC.J. R'"'V"'1:i 2(ll5, p. 3CI, pM..il. 175. 

;JO Ibid., p. 68, pt1r.t. 209. 
~u ~fONUC. Sp.trlill ~ti 4Nt rN 'etiillU m lti;.t1, /rUUJ.11rv 100~-D..c£nlhrr ~003. ORC-OTI'-0~:\3-1 b) 

ORC-OTI'.(1129-0..lli, peea.e 
J9 DJ/~rt·1t~ ~Lltbl~ t1.1 Jmmu11ll11 /nmJ ~1 P10ti'1>S j)f rJ. Spt•cW RappvtUw uf tllA! CwtunklvrJ ~vt Hum.01 
Ri:;ht•, AdvtsOI)' Opifflon. LC.J. ~polb lexl9 (J). p. 87, p.1r ... 1.. 62. &.""'° else \ttJN.oJ A,,_·t;vUi.s •"'" d!i' 
Tt'ffd"') .,(1111' C.mS" fDfJ11ooat.tc Rqt11NJC of lhl c.,,~~" v. Ugmr.dl11, ludgcment, 111 Oc~r 200.5. 1.C.J 
Rcpom ?005, p. &il, f"U'il. :?IJ.. 
., ArJJN'•' Adit•itks .i1.1 drr Tt>rrit,1ry CJj 1111 Ct•ll.\'.•t fDm11•autic RrJ•u,.Ji.- of I.It.'. C1•11~0 \ U)l•ttl•"inl, jud~nwnl. 

19 December !005, LC.J. Reports 1Q:J5, p. IOI p.ira.:45 
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217. The lCJ finds sn its disposition "that the Republic ol Uganru, by eng>ging in 

mJlitary acuvlues •gamst the Democratic Republic of the Congo on the ~itter'• 

territory, by occupying Ituri and by actively extending rnllitary, logistic, econcrmc 

and lin>ncial support to irregular Iorees having operated on the territory ol the DRC, 

vio)JtcJ the principle- er non-use 01 force in lmernationat relations and the prlnciple 

o( non-intervention"• and that it can be- considered as an oecupylng Power . 

2 lfi. The lCJ considered thdt the conduct of the Uf'DF as u whole is cli:arl} 

attrlbut.ible to UfiandJ. being the eonduct ut' .-. State nrg-.m, and tha.t "the conduct uf 

any t,)rK'"' or a State must be ~.lrded as an J.Ct L"lf that Swte.":s:i 

215. The lCJ considered "th.1l there b also persuasive evidence th.1t the Uf'Df 

in.cited etlmic t:onflicb and tool no .icticu1 to prt!\;cal such conflicts in huri t.listrii.:.L''3U 

In this "'i;atu. the lCJ rcUod, amongst other documents, 1111 • report by MONUC nn 

events 1n lturi between Ianuary 2()02 and December 20()3 whidt states thJt ''UganJ.ln 

army commanders already present in Ituri, instead ,'ll trying to calm the !.ltual:lon, 

preferred to benefit Irorn the situation and support alternately one !.ide or the other 

J<.-cording to their politic.ii and Ein.anciJI interests,">' 

114 In the opinion of the !CJ, the fact that General Kazin, commnnder of the 

Ugandan forces m the DR.C. appointed Ad.!le Lotsove as- Governor ol the new 

province of Kiball-Iturt in June 1'!9'! is clear evidence of the fact Ll»t Uganda 

established and exercised amhcrny in lluri as an occupying P-0,,rcr.J11J 
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., IREDACTEDI :>1.-"'ab'°' the! l:r.:ulioipt Df th.: u11ervil.'v. o(JREDACTEDI. 
• [REDACTEDJ 

ORC-01'f'-00t-t>-fF26. p.1ra. I 17 . 
..., DRC-OTP-0\.1fib.001, para. 97. 
,.1 IREOACTEDJ 
•[REDACTED! •nd IREDACTEDI. 

No. 01104--01/06 

22t. Simi.l11rly. some of the evidence admitteJ for the purpose of the Cl)llfirn1ation 

·hearing bears on the role of Rwanda in the conflict In lluri 1.lfter I july 2002.- and 

indicates that Rwanda backed the UPC and was parliC'Ularl}' Involved withln th.: 

22.(L On the eviclence cdmiued (or the purpos~ of the i:ontil'.n'l.ltiun hearing, the 

Chamber considers Lhat there Is sufficient evidence tu ~t.abU.sh substanual grounds 

tu believe th.it.. as a result uf the pr~~'lcc of the Republic of Uganda as an oecupytng 

t>ower. the armed cnn.flict \\'hlch occurred in lturi G10 be eharacterised :i.1. oln armed 

Cl)nfliL't nr oln inte~U,tn.iJ character from July 2002 to 2 June 20(13, the J01te 1,.1f the 

elfttti\'~ V\1ithdt-'\"JI l'lf the U~01nda.11 army. 

219 In oJdWon, the Chamber recalls that [REDACTED) states that from August 

20()2 to March 2l•l3, !REDACTED) the Congolese, but thJt the ore,1 was under tt>lal 

Ugandan control~• lndeed, he adds that the Uga.n.dotJb supplied them with .lrm!> 

after tr.linini; them and !REDACTED] with the Ui;.mdons when !REDACTED). 

Accordlnll to hun, it w as I REDACTED I restructure the army or the Ct,mi;oleS<- tll.lt 

problems MO,. with Uganda wluch led to the UPDF attack on Burua on 6 1'1.lrch 

1(}03.~J 

posiHons·•.?.1111 

218. The Cb.lmber further notes !hot in his statement, [REDACTED) refers to the 

[REDACTED) nulhary tralrung IREDACTEDJ 37 !REDACTED) also rerers to the 

tJkin11 hostage of Thomas Lu bang• by Chief Kahwa and to the foct th.it !he Ugondon 

authorities immedlately iruucted steps to secure hrs reJ("Ol5e'.,.. Slmilady, in tus 

statement, iREDACTEDJ refors lO discussions with the Ugandan outliorities 

rq;arding security mauers and the "organlslation uf) UPDF/UJlC patrols, ".>¥ H<" 

states th.lt iREDACTEDJ "UPC forces were taking up position behind the UPDVs 

ICC-OllCM-01/06-SO:kEN l-1--0>2007 761157 SL Pr 



~[REDACTED[. 
"'lou-m.llion:il Crsi.s Grt'Np. Ajrk'll &1ior1. Congo Ctrs.N_. Mitd.J'!( IHlmYlllllHt ,,, Jturi, ORC-OTP41M3- 

0437. r 8, ~fONUC, s,.,-._w Rt-'J!(!rt ••ti lbt Et'o.'nl• ot fturl,. taJwury 1001-fX._.:ml!ct :fHlJ, ORC-OTP-01!.Q· 
0.l-1'.li. p..1ra. l9; Human RIJ;h~ Wllld\. Thi• Cun< 4'f Gof,f, ORC-OTI'-()l(U..(llc)S. p. 2.: Hum.u1 RIJ;hts 
\V.:itd\. IJJut C.:1o'fd 111 BIMI, DRC-OTP~163-IX'CJ4. p 11,: JOHNSON, 0., S(Uft111:..: S411;1!f: Oil &pltmrJJi1n 
1r1 lbt Rift \·'afJC( w.rJ Urt" G.1.ngtt G.!oftid. DRC-OTP·(l(M~lb. 
:!'9o JOt-L'lSO~. D .. S/11/ht1jl 51trllk Od £.tP:.,.nttll'1t lit lllll' Riii \·'aUt.'V 11tJJ Jlw GJ'•)(~• Cut1/fJlJ, DRC-OTP-000- 
0036, p.ll 
> StatemenJ ol IREDACTEDJ (ORC-OT1'-0lt&OO'l5) An-ordlng to fREOACfEDI ~tall."'nl~nts., rhis 
witnesa f R£DACTEDJ lDRC-OTr-OJ05-0L 16 ;.lnd ORC·arr4.110S.OJ 17}. 
~ DRC-OTP-010>118, para 177. 
- ORC-Ol"f'-tllOS-133, J).)tO.. 25lil:. 
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g:utten orders Irum 111urnas LUBA~CA, and nn the ()thcr h.lnd he had guttt'n orders 

from Kill>IL•"· 

223. In addition, the Chamber L>l>Ser\es that awmling tu the same (REDACTED). 

"Bosco (Ntai;andal had more ui a hold uver th• lfPC's Rwandan-speaking 

mllitiamen. iREDACTEDI cmflrmcd h.> !REDAC!'lilll that Bosco [Ntaganda] 

received his ordt!n. ollt much from Kig.ili J.s frorn Lubang.i."1~;- from hi~ statement, it 

would also seem lhilt during th• fighting in Bunla In o\1.lrch 2003, Fl~ribert Kisembo 

bintsClf "received ronuJdictt)ry orders uom his l\VO masters: on th~ one h .. and he had 

222 In this "-'l;•rd, [REDACTED] pr.sonts • dlagram summarislnj; the "chain 11r 
Cl)rum.nd l -1. "r •t least 1 ... J the P<)WCr II""'"" played out in the rcbtion> that the 

Ul'C'; m.tln players had with the Hema. ccmmunitj and tho UPC'; main ally, 

R\vand.i.,.''"" The di .. 1graru indicates that orders were Issued, directly from RwandJ 

through its Presldent and the Hco1J communny. 111e witness seues that 

I REDACTED] understanding uf the UPC chJin ol command Is based exclusively on 

the "'J>lanations IREDACTEDJ. 

There Is also substanuat evidence before tlle Chamber l(l the effuct th.it Uganda 

stopped backing the UPC .1S a. result o( the UPC's aJliance with R, ... anda, ~ 

UPC. It would seem that Rwanda was suppJying not only ammunition and arms to 

the UPC. but also soldier<."" The evidence admitted for the purpose ol the 

cont1rmotion hf'.'lrlng also i.ndudes lndlcarlons I.hat Rwanda wos advising the UPC.~• 
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1"' DRC-OTP.fl105-l05a.nd ORC-OTI'-001~1()6. 
[REDACTED I 
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Pdr~raph 2{e) llpplics IQ arl'nll>d contlicis nat 1\f an lntem.J.ti()nill d\ar.1ctt..<r and thus 
d~ net apply to gtu.ibOns c;af 1ntern.il dlSCUd:iianc~ .md IC!l'l<ik'in.i>, such as riot:.. 
isu.l.1k>J and ~pnradl.c .u.b or vtotence tlf other .Kt.., nf .i. slmllar OAJu~. II applie; tu 
Armed .:onflkb th.al L!lk"' pl111~ in tJw territory ol a S~h:· \\'~' there ts pr.:1craC'lt.>J 
armed .:nnJbcr between g1)Vemmcnwl authoritJeti and l'ltgtl.luud aemed groups (\f 

L~'"~n such gt'lup:> 

229 Article 8(2)(1) 1>f the Sta tute define; "cenilicts nol of an intcrnalion.il character" 

For~ .. purposes of article 8(2)(e) of the St.ltute, and provides that: 

228. ArticJ~ 8(2}(c)(vii) of the St.:itute deals \\•Ith .. other serious vioJ,1tions of th.: 

laws and customs applicable in armed ronOicts not of an intemation.ll eharacter." 

20(13. 

necessary to review the events th.it occurred between 2-Jwie 2(X)3 .:t.nd Jate December 

227 The Document C~lntainln,; the Ch°'r~ filed by the Prosecution on 28 August 

2(J()(i, sl.lte::. th..lt Thi.lm.l!I Lubang.i Dyi1."I eummitted \\'M ertmes under artlcle 

8(2)(•)(vil) of th" Statute between July '.!fl()2 and December 21)()3. It i> therefore 

b, From 2 June 2()(13 to December 2(!03: Exlstence of on armed 
oonOict not of an internjtionaJ character lnvolving th~ UPC 

226. However, in Hohl of the paucity of evidence before It, the- Chamber is not in .i 

position to find thar there is su(ficient evidence to establish subsunti.ll grounds to 

believe that Rwanda pl.ly~d a role lhJt can be described as diree; or indirect 

intervention In the armed c:onflh::t in llurl. 

the fore again !!tlilttin~ Ul late 20()2. lf~ 

225 In audition, the Chamber recoils U>ill fREDACTEDI points l}Ul in 

I REDACTED] ..,,,limony thol rc~1lions between the Ul'C and Rwanda would come to 

12~. IREDACTEDI also refers to nuluary assistance from Rwanda, wluch supplied 

ammunition end arms and sent mstructors to Mandro Camp.' .... 
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..,, lnto.'!tnaborwJ Commtuce of the R£'d Crt"165, Cum111t11t11ry 1111 tbi:" A.1blitMNtlll flNtilO!li. uf Sf 111~ 19:- to llli" 
C..·nt't'a 01nnitn.m. of 12 Au,vw.t L<4.!I, G!~v.i, 5.lndi.>.r., S"lnan.ki And zfrnmcrmarm {N.s). 191:it,i, 
f"JTdS. +4634470. 
u 77J1' Pta.~li.lf t•. Ou.1.to Tn.1i(, Ube- Ni.a. IT~l-AR1S, D~i.~itin •"I th( O..·futa• J.1vti"ll kir l1do'l'ro.::ut1V'I/ 
Af'fwl t)ll ft..rlW.ktNwt, 2 Od~lbcr 19Q5, ~fll- ill 
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international characeer exists whenever there is a resort to "protracted armed 

violence between ~overnrnental authorlties and O'b~niz~d armed t;roups nr between 

such !,"Toups within a St.Jte!'WJ This definition echoes th~ two criteria of Protoco1 

233. The ICTY Appeals Chamber has held th.IL on armed C(ln0kt n(1t ol an 

have reached a certain degree or lntcnslly. Article I. I of l'rot(l<OI Additlonal U 

provides tl1at the armed gr(>Ups m11>L: I) be under respcnslble command implying 

some dc>i;"-'<' of t>rganis.ulon of the armed S"'"I"'· capable ol planninl;\ and carrying 

out sustained and concerted miJitJJ')' operations and imposing disopllne ln the name 

of,, Jt /new outh<1rlty, inclu..Uni: the lmplementatien ••f the l'rt>to«>l; o111t.l Ii) c'""clsc 

such c1.11i.Ln,1 over territory ob t-<' enable them In c.ury out sustalned .ind concerted 

milltary oprrilliclfb.lln 

232. Thus, in additlon to the requirement Lhat the vtolence must be sustained and 

231. [n this ct'lnnectjon. tJtc Chamber notes th.it Prolvc(!/ J\Jl.dllW1utl JJ tt.1 tlu.• GcJJt't'd 

Cotrrulluiu~ uf 8 June 1977. which J.ppUe~ tc- non-inte~Uon.sJ armed ct'lnl1lt..ts only, 

s~b. nut e:ritcri.s for di5tingubhing between n1.."ln-lntemistion..il armed a)nOj.:t.~ 01.nJ 

situJti()ru. o( tnt-em.ll dlsrurbances and tensions, According to its Articlt J_J, Protocol 

Addition>l U applies to armed «inrlkt> "which take place in tho territory of• Hli;h 

Contr.Dctino Party between Its armed rorc~ and dissident armed forces or other 

organizOO armed gmup!> wluch, under responsible command, bl'rci.!it such control 

over J part ol Hs territory as to enable them to carry out sustained and concerted. 

nuluary operauons and tu implement th~ Protocol," 

23(). In oddilion, the tmroducuon to the chapter ol the Elements or Crimes de>llng 

with thls provtsion states th.lt "l tJhe elements (or war crimes under artlcle 8. 

porn11r"f'h 2. or the Stature shall be interpreted within the established framework of 

the auernationat l .. 1\V or armed conffict:.'• 
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so 1YlONUC ~St-~ &·1~w-l '-''' t/1.· En:ufJI IJ' lturi. f11Jtuar11 :t:OUZ·Di¥1~rJ!M 10(ll (ORC--OTN'!l.29-0JY.-) 
mentions the !nlltl'\'i.ng atla<~ IU lune 1003~ Lendus au.1d Nle1Ll, JI lune ?003. Lcndu and Nglti 
militias 11tt<K:k K.isenyi: 6 and 7 july 2fl03: U*ndus Jnd Ngibs- au.ad. A.n1be .tnd 111~ -;um)unJJng areas; 
15 lu1v 2003: lhi.'! .same mi.Utl.lS atl.lek Tchom14 kUUng ten (moro tlwn ti() occord1:ng to lhe luirr1111 flfJ'trl 

(1( dtc Spcrlll Rap;lt)tlt'Ut tltl Utr •itu1.llJt)JJ ef J11111t11n t (~ll.s in the Ckt1wc1attc RtyH1f-lic of 1/11 Con,\'t\. ::!4 Oct:nbe-r 
2')03. ORC-OTP-0130-0283. p.Jr.:1. 41); 19 Jul\' JOOl; F!\:I .lnd FAPC alt.ld f,uaki; l3 Jul~ 1003, f\g.itl 
millttil alud. KaSt!)"1l1; 5 Augu~t ~(lt}J: FNI o'.l.nd FAI'C i;i11.l£k F.1tald; 22 Augu~ ?(1()3'. rel-"(lfb ol 
ma.s5.1.!t'e in G(ibu, Llll" Augu."'i~I>• S.,.ptc111bi·r 2tnJ: n'J)Ort!i or 1"1Cw .tJt!Kl..s agi-'Un~ the population oi 
Fatali..i; 6 Ckkilx>r ?003: ldW.lu lnrcies atlll£k K.w:hCJ('. see al!.o UPC oUL)d. ce M(infj,b'\l.a.lu on 10 June 
2CKll. n1'M ment1on«i ln t~ v.on(lUS Unlt<.'11 t\.;annns report:... buc d~1lx•d ""'lth some preosmn ut the 
Hu1ndn Rtghb \\latch roptlrt, ·n1.t Ur.w 11/ GiJUI (DRC-0Tr-UJ63-03~ hl DRC-OTP.fU6J-04<X)) and .tl'ilt 
1oontult'IE!J m lh1 .. • Sf;)h!ll\et\t llf IREDACTEDJ{ORC-OTP-0126-0139. p.lra. liS ff).. 
...,. AcrordJng ti) MONUC's Srt-:i.d Rtpi>rt "" tlir El."tl!.1!1. 111 ttun. /1nw.uy !Ol1!·Di.'fa1Wa 1003, the ebove­ 
llll.!ntiuneJ 4ltad.!o caused "'flPrQlClllUll.Cl_r 4011 d~ Fw1lwrmu1~. !flt I.he "''hole of 1.h~ pcrlnJ: in 
quesOOn .. Lile hi)"ttlilies ln lturi caused I.ht.! di.spl.:.anoonl Of h.'fl~ of lhnosands of pt.">t1plt!. Si;~. for 
ex.imp~ p<1r.agr.ipJ181 of llw Speciill Rt.!po:rL "ltlh1.• 1t>UI of tht.J lle\V 1n?i"tM.ll)' di>plxOO person& as a 
1bult oi th£! M"\T O\'etUS ln 1Juub1 ,., . .n. r~portt.'Cll)· lfll'l,(XX) pt.itw1n;.. lDRC-OTP-Om-OJSff). 
. ' 5el.> S..."('Untv C'.Duncll rcstll.utlt1nS/RES/1493 O( ?8 Jul)' 1003~ "Dt.tJ!llJ OHuauro by the Cl.V'ltinUJtion of 
h.lStilihes in the l?lt.~m part ot the Dl."!mocrabc Rcpublk ~lf I.he Cong<.', p.ntiruLlrh• in Nnrlh ~nd South 
hl\-u iUlJ ln Jtur:L nnd by the gr.\\'C ''i(llabons (If hum.m ngh~ .lnd nl lnt.cm.1tlon.at hlJmAOjf.ln.m Ltw 
th.it acrutnp.uiv them", the! Secunty CuuncU "lu/1t.thi:11r.A1 MONUC to w;co all lV'ru!oS.Jty me.ins W fullil 
irs nw.ndate in tJ:.c lturi distric1 l--l lr)o1auM~ the Secretar\'-Ct.on.eral 1(1 dl"ploy ln the lturi clioitrict. .ls 
liOOO .b pvss.Jbl-e. the iactical bnsad~ f~'\n:c I- .) h) m1d·Augw.t 2003" (ORC-OTP-0131....fJltit, 
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degree of intensity and ~xt-.-ndin~ rrnm al l~~st June 2003 to December 20()3 existed 

on the territory or lturi. In foe~ many armed ouaeks were carried out during Lhnl 

pe·ri()d,S\"' causing nl<lny victims, '"~ 1n addition, at the time, the Security Council also 

adopted .t resolution under Chapter VU of the Charter of t~ United N~'lllons and was 

actively seized of this matter during the entire period in question."-""' 

233. In the inst.Utt case, the Chamber finds tha.t an armed conflict of a certain 

234. The Ch.11ub~.r note.!. th.1t article 8(2)(() of the Staune makes r~:fcr~n..:r io 

"protracted armed ~anfficl between 1 ..• J l~rg-anizL-d armed Kl'\lU~)"' ln the opink1n 

of the Chamber, lhis rocuses (lll the need, Ior the armed groups ln question to have 

the Jbility to plan and carry nut milltary oper•tll,ln> for a prolonged period of tirne, 

Addiuonal IJ, except that the oblllty to carry out sustamed end concerted military 

operations is no longer linked to territori~ll comrol. It (ollO\\'S th..1t the involvement of 

armed groups \Yilh some degree of orga.rus..1tion and the ability to plan and carry out 

sustained military opereuons would allow for the conflict to be charactensed as .m 

armed C\1nffict flt)t Of an international character, 
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PT~~a.rnb1e dnd p.1-fd!L 'lb and 17). See .tl:;n the f"OurlmJlff &-porl "'11~ 5l'¬ rt.t.wy.Gtuuitl '"' ttw u,ubr! 
.i\'.lltil'fl.!o Ortu11i.:.-dltlit Alir.;.<:l11ti it1 f~ l>t't1hlC'.t.ttii: ll.epublt1.- a.f Jiit' C~ll~"'- l7 Ntw~mber 200.J. S"--003/1098· 
"th':spltt.' the hi,.(orlc ,;tJ,·anct'S made In tbe fortn11Uon llf th\! Trnn.!>i(lnna1 CcJ\"'\'mmeul in Kinshasa, 1 ... 1 
f1ghnng and conflict cnnUnucd in trud 1-1· .. {ORC-OTP~ll~{~, p.ud!L 1 and 3) 
.- 51.'l! \ .triUU!I 11wcb carrter Mil by lhi.' FNI Ull!lltionOO in MONUCs .Srr,_'l.16/ Rl.'Jh-•rt .iu lhi' E:t't'.!lh lt1 
lturJ. /auJ1ll"' :?Cll>?~IJ(ctmhl't !OOJ. 
- St."' Human Righi!. W 111dt, Thf" C11rs.! uj G&.-f tDRC--OTP-0103-0410): ff Afli.:r the Ugi1ndan f11rres had 
lt!ft in ~1u\· ltXll, l~ Ure rutuc1l t>.fru1gb\\•Alu ,.1n fw~ I(}, 1003. l···l The UPC 11.-0kS ii.hie to holJ lN 
h.•Wn for onh IDrtr..eI5ht lhlUts before being pu:Jwd Ncl by the fNJ ootnbat.uits ueder the command 
of ~fatesn Ninga~ See also the SLll~ml nf fRCDACTEDJ (ORC-OTP-0126-<ll.Z!). who. afh.•r 
n.--rountrng the captwe ol the sown 1'lf Burne ln ~lay 2i'I03. 1olJUed that ••ltlhe nat we-eb were t!.\.lrctn~ly 
frmche. \.Yc1 lniliult""1 !l campalgn to rot.Jl..~ tl'it' U.+ndu \•tUai,'\5 rJf O,-ugu Md espt-,'i•lll) ~lmgb\\•alu 
unJcr the orders of C('l111m.:iudcr!t DOSCO, KtsE~tBO and SALL~lU ~1ULENDA." {DRC-OTP-012~ 
tll39, p.:ira M). In U~ p.:imgraph!i that fC1ll1'l\\ lhe witness dt.':fl01M the UPC d~le, thus 
CX1rrubura1tng 1t.._. Hum.in Right-. \Vatch rop1rt. 
•Set- r.._,o.tnotc 303 
- D«htmtM11t l"ifiiJqut' J~ r<'llpO~ 1'1bliJlll'11 •'I mdJJ.1111a Jr 11tJu1,, rtJJms cu o."Jcn1.1Jum d11 lb .1u 1- 
•1i;f ~00.3 .i k.b1!!}1.hll !DRC-OTP-Of~l-OSI~,~ See a~\ th.t Human RJghlli \\I.ltd! !Vf.'\)M whh:h repurt..-d 
th.:it lh~ statt.!~nJ w11s ~igncd in Augu~to see .t1S(1 two JRL\i j.)f\!SS rt'J)tlfts lndudln~ an lnlt1n'it!w whh 
Tl'l)nlas Lubanga Oytlf1 (DRC-011'-0J5q..()27tt >lnd DRC-Orr-007~-001£1) 
m Sa> St11tL'nlml <1( IREDACfEDI (DRC-OTP-tll~.:;. polr.u. 178--lt\Oj .i~ v.cll .Ml • nuiW by B(lbOt 
Ntl~nda da.t~d I N1'l\·etn~r 2003 (DRC-OTr-0()14-0272). .md the funeral ..,rahon .ilk-s:cdh· a'ild out 
foUtl\\'u:tg lhc droth of <l !idki.Jcr on 31 Octuber-2(Xll 1n Tl·hoo1Ui dunng .an attocl .:igilllbt rtf51C (ORC­ 
OTP.OOli!-fllnJ. 
ui ~iONUC~ Spt'CMI &>porl <»i llN< frconb bt lt1tri. /attu..it,I/ 1002·Dtt:t11Jl__.r 1003: "ln O&:ccnbd' 2003,. lilt" 
Cllild Pmt«tit.tn Section \1isib!od lhe KiltrEtat and rgii B..1.rriere/Ni.a 1ueas. "'bt.'ft! lhcre a~ golJ fk!ld.'l, 
the Ltu~r conuollOO by LTPC mlliu.:i and the fr1rmer tiy FNL lo thl' UPC-controlW lga Bamcre area. tl~ 
fi'lm~r l~Jquartim of tht! Kdo MfM,l .\.llnJni; Comp.in)'. tht1 S...--cuon !lt.itf sa\11 thal three qu.3m!fi Clf a 
mine pil IC.lm 'v-..re under 18 )'\?.:us ot ;ige, mvsi brin1'\ 001\v-een I I iand lS. Sources at lhi.> sl.w &!IJl.;>ged 
1h>11 the diOdren ~-.rea.>nt In the mnw n•ere ilU OC(j\ t) nr t(lffl'lleT dilld ~·1ldien." f DRC-OTP-011<1-03;'7. 
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controlled the tu\vns of JgJ. Barriere and Nizi at the very least in December 2(Xl3.111 

the gold-rnhung' town of Mongb,,•Jlu;,.,.. that various auacks were carried out by the 

FNJ in ILuri during this period;•• t:h.-lt n poUtic-al staterneru was sign"-"<i in mid-August 

2003 in Kinshasa by the main armed groups operJtin>; in lturi ca.Hin); on the 

tt.lrtSitionaJ governmenr 10 organi~ "IThA~~LATIOl\) .i nleeting with us. current 

politic.ii and military actors on the.' ground. so as to nominute by consensus, new 

administrative nfEicL.1rs for appl)intn,cnt•·w that .Jt the very bc~inning of November 

2(Kl3, thci UPC carricJ out a JnUitary operation a~illst the town nf Tchomja, which 

was then under PUSIC ("l1ntrol;)lo and .. nnally, that th.: Lrf'C/FPLC armed forces 

™ The Chamber also Hnds th.11 thore are substantlal i;l'l)Uflds t0 believe thar 

between 2 June .md late December ~. the armed confljl'.t in Itun involved, crrfe'r 

1J/1a, the lJPC, PUS!C and the ~Nl>"' thllt tllt' UPC and the FNI fought over corurol of 
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P.."''- 155) .. see .tlSll n~1..'0tlh Rq.\.•rl 11/ J)lt.' S«,d11n,-Cef11.llll' .,JI J)1~ U1tdr.1 NJltib1i. O(>,tJl11:.1lWtJ AfJ:>!li1111 /11 
lift' Da:mocraltc Rtrr.dilrc: OJ llw c,,,,,~: "tbere luVi" been somr 20 K>paute .-.tlllelts on lbt· ~1.iss1011, 
lndudJng ;10 lb .ii.rtr..Ul AnJ p.uruls in K.tsenyl (It. Jarw.i.ry' and neae fg.i Dilrril-.~ (JU arwJ 11) Ji!nwr\•J. • 
This report .11;K• sUtl!S ih>ll .1 t\10).iUC statr member WdS killed bv Cl n)t!ll\bt_., oJ tht.! UPC·L lURC-OTP~ 
0130--0461. par..a..15), 
JU tl.tONUC. Sf..'«.W &7""' tttt JlW' &"t"irl: ut IJtJrl. fi.m . .uunr !fHll·tki:.l.'ftl'h.-r 2MJ. ORC-OTP-01~!.Q 
11" lCC ~ 1-0Ull ·Ob- T-43--f'R ( l~No\'2006Corrl J;l!e), p. 43. -wen, tilt' UPC 0.'61 tm1l1.-id 111u.• pJn - fU:ot one 
p.;111 nf fou1 flf the terruenee cir nun, .tnd the territory of Djugu. ~fab11g1 Aru and trumu 1 ••• 1 lt !lh(luJd 
N sdded to IJ'W.t, to be mmpl"ti.>lv pl't.'Q!;C here. that lhl~ sl.luatJC'n wee oi s.ltw.tl(ln whJd1 tasted t"'nl)•J 
w1til N11\1ctt1.bt:>.r 1'X.)!.. because from Nevcmber ~ tht1 a;IC\U-1.'l C'lf th...• g(Wcnun1.•nt -land u( dwl FP'J..C 
WJS vee, st<rioullly dlminishi.-d b' t.bccwab(11' ol the mUJtia, \1.'hich r,·\! it.Lread)· 5pokcn about Th ... fin.I 
wu PUS.IC\\ 1U1 Ctucl Iii.ah\\ .:t. [tJ:ien) the FPDC and I.be Fl\J, 'u."' f(I n1Mbon a f('l;'I ol tho-m." 
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(d) Cltlw:r ..eorirt1&' vW.Ulons 1tf llli.· la\\·s and cus(otns 11pplh:abtL~ In .umed 
ounftk13 l\llt n( an 1ntcrnatl.-1nt1I dl.\t.)d.t!r, ~ uhm 1hc t..'Stabfish(td frame\\ 1lr\. 
ru UUl.om.tbonal la\'+', namcl). an~ of tJ1~ frillowu'S act..' 

1-1 

(~.\·it CoOf>COpbng or enlishng chU.tr~'l'I under tJu~ age o( fi.ib..~ ymt!I jnJn 
the n.nional ~nn('d loira.s or us..ng trum ftl partlap.11(> acUvely In bn~.tlbJ:i(S; 

1-·I 

(bJ Other scd()U!t viol.itlons of tb¬ ..> l1h'l'S and customs appll:cl)t)la 1.n i.J.ltl.'.'m:ttiun.tl 
..ums:-J <.~inflict. within liw rsbhll<iht...J fmnw\\ ori. uf lnWrn.thoNJ jaw, 
nllftU.-1)', iln)' o/ !hi.' fuJlt}~\1lng, iteh: 

!. filr tl'it' ~tlf tJUsStiltutc. "'v,•.urnn\6"' nt(!.).M. 

239. The releveru pMt.s ot article 8(2) read as foUO\\"S: 

prcJjc.it~ Up(lt\ a ~)l0\\1ing that the offenc~ JS such h.-.~ been ctHnmith.tl 

238. The appltcarion of .rUcles 8(2)(b)(u,·i) and 8(2)(e)(vii) ,,f the St.>tutc is 

B. Existence of the olfonce under ortides 8(21(b)(KXvi) and 8(2)(e)(vill of the 
Statute 

237. The Chamber rinds tl•at there ore substanual grounds to believe tl1ut these 

three armed groups were in fact organised armed groups wulun the me.1nin.g of 

article 8(1)(() ol the senuee. Thus, it seems dear tl•at the FNI was capable of carrying 

out large-scale mHitary operauons (<;>r"' prolonged period of Hn1e.uJ ln .ldditio.n, none 

of th~ participants at the conarmauon hearing ::ippear to dispute the fact thar tllt..'"SC'" 

were indeed organised grQups. TI1e Defence itse.li stated th..1t very soon after their 

creation. PUStC and the FNI sucee .. eeded in ~~ining fastin~ corurol over territories 

previously controllcJ by the UPCJfTJLC. nr 
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The Par11i1.-., 10 the connta !ih.lll 1.ilt> an fl'as1h1e n\easute!> m order Lh.u clUldrl!D 
w"h1) beve n.oc ~tulru_"'IJ ttw age <it nrteen yan. do Ml tillu:o a dtrecr part In bosrlllties 
and. m p.>rhcu!.:a. U1a• ~all N"fraln from ra-nutlng them teto their ermed !orce5. 
ln recrultinjo; amo~ lh~ persons \\•h(1 bave au.lined the a~ l'rl Ilfteen yrors bu1 
wh1) bcve nol Allillni."d the age of elghh>\.>n )Cilf!i the Part.lQll fn the confijct WU 
cndt.!.t\ ncu l(• glve pnuriry to thu~~ who .:iro f)l~ 

2+3 In lhi> r<'g.rd, tho Chamber recalls that Article 77(2) o! Protocol Addlrlonal i 

which .ipplies to lnternational armed conllicts, provides th.lt 

Geneva Conventions. 

242... The (OOC('pt ot children participating in armed conllicts emerged in 

intcrnationill lew in 19n durin~ the draftin~ o( the Protocols Addjtio1"1I to the 

1. Eu/islu1s or roust"rtµlut.~ cl1lldrt•u tuuler tlit a:;t l1/ fiftt•t•11 ,tttnrs 

the concepts 0£ "natlon .. 1l armed forces"' and "armed force or xroup" 

2+1 The Chamber will first analyse the.~ etemems th~t are common to the crimes, 

whether comrnlued ln tht- contt."'.xt of a conflict 0£ an intem.sti()tl.ilJ character or ln the 

COIUitxJ of u C()nfllct nol of J1\ internatlonal character, It \.;JU then tum its attention ro 

L TOO p.Ypctr.itar conscu~IOO nr enh'lt'->d one or moee persons mt(l lb!.! OAtiinml 
annl?d fu.n:es l•n .i.nnt!d fnn-~ ur groop} ur used 01~ tlt mdre per.son~ t~• 
panlci~'Olh.• ecnveiv In hnsh1iriC!!I. 

!. Stich person er pt!l'Sf)n5' were und'i>'r the .,g~.if 1.5 )'1.'.415i. 

J. The JX'rpclr.uor 1- .. rew OJ shouJd h.;ne lill.1v.-n 11\(.11 su.::h pcr_,.,ln or per..,\1\5 wero 
undtlr 1.he.ogt:iol l.S"c..t~ 

-t Thi.! 1."\>nJuct rool place m Lh1.1 contl".,t 11t .md ~·a> J!'lSOO.tWd wub en 
1nr.:>m.1n1w111J armed amUkt ten armed conJ11ct not Qf an 1ntematij,lll.1J .:h.lracl~r). 

S. Thi: f""'fk'lr.ltl.lr \\as olWaw <•t iDctuaJ clrcumst.MCI'!I that 1.-~wblin.J U\o.: 
e~'t"lce oi ;an ermed cl.lnflirt. 

intematlonal characeer): 

2-IO. The Elemenb. of Crimes pertaining to these lw<> sub-paragraphs of ortide s 
read J:S folJcnvi,, (thr text between parentheses relates to armed c(mflieh. nol 0£ an 

(\'ii) Gmscri.pbng Qr enlisting c.hiJdrl.!ll undt!r the age o( iJih.~n veers inl'1 
a.nncJ fonu. or groups (Ir usmg tbem to p.attidp.u.e oct11r-.:ilv u\ h1'6tillties* 

1 .•. 1 
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tH lntem"tlnnal Committee o( the IWJ Ctr6S. OimJJtt:11ta.ry un Jlw Adl.lJliol'tal Ptuhi6>h of S /1utt l>JT t» lJlt' 
Gl·ttft"'.r Cotn-n.ttfuus of 1? . .\.i1s1.1£1 f9"'9. Gt.onc\'a, San.doz. Sv .. i1urs.ld and Zimnic:rnWln fed!.). 1986. pp. 
024 And 925, para. 3184. 
\.I" tnt£!nl.ttinn.tl CommiUt.""'1 of the Rl'l.l Cr0t..o;, Ct1t11t11rut.try 1!tl th.! A;f,fit•nt;1/ Ptl'blt'.t.ifli o/S /1111¥' J.il-; t11 Jlw 
Gl·ttft"'.r Cotn-n.ttfuus "' 1? . .\.i1s1.1£1 t9"'9. Gt.on"'·a, San.doz. Sv .. i1urs.ld and Zimmc:rnWln fed!.). 1986. pp. 
13q1to13Q3, rar".4537. 
·1• Artidt! :\1\nr the Ci.1nrt.nhl'n m1 lllt' RtgJ1b 11f Jltt' Chil1J (UN Onrunlct'lt A/+IJ49 i lQS91); Artidl.' lluf the 
A.frla111 CJ1#rtcr vit l/Jt RJ.1i;ld.• 1t11d ~\'ef.'anf of llw Ch1I.-f tCABILEG/2-1.914~'); A111deo '.? .1nd 3 .,r thi.• Op11tn11,l 
Pt1. n tarot /J tht Cl'11M1f1t111 on tlJI' RI~'"" of tht Ou/.t, on the 1n\'1)h·e1nau ot children m armed ccwlf!Jct; 
oirtlde J Cl( U1i> ~\<·1~t r't.!rlJU ~(Cb.ad ldl.\:!UJ C.OO&'t1lJ'1tl {082) • .i.durteJ l'ly lOO lnl~mAUotul l....AOOur 
Organisatl.-,n. 
't" Rclcr'l.'ooo es made to '"compulsory recruumenr" (Artide 2 ol tbe OphotJul Pwt«"i•f ti'! du Cmu1tnt"in 
.:!IJ thl' Rtghb ~11 the Ou1JI) aru.l ·vnJunt.:uy recrunmeot" (Aru.dc l i•I ch~ Upti1:1mll P11•r&"l'1 t1• JI~ 
C.,;n,•t1liot1 ,,,, lllll' R1,'(hb 1t( tlw Gild); lhts dJch<ili.~•ny ls also reflected in the 1.."'1nduJJng observ11uucu tlf 
the Ccmmutee on lM Righli etf the OuJd: '"dtildren nave b..""'\.•n rmcibl)' recruited .. tBcllr.e. UN 
Document CRCJ('/15/Add.W~ "Hllunuuy or fl)TIX'd rocruHmmt" t~1ozamb1qa~. UN Ooa.lll'.llenl 
CRCIC/15/Add.Jn). 

c .. an be drawn as to the very nature nf the recruitment. that is to say between torclble 

and voluntary recruitment, Jr. 

245. Nun1ernus internallon..il instrumerus have slnee been Jdoph .. ed, prohibiting the 

recrultment of minors of a rertain .lgt".'1111 A review of these internauonal lnstruments 

and the hvo Prnrocols Additional tu the Ge.nc.\ .l Convenuons she•'"~ thot J J.lsti.ni..'"'tlon 

makes clear th.lt thi.., principle "';also prohibits acceptln~ voluntary ~nlistment. ".u.~ 

Rome Statute - enlisting and conscripung, Whereas the preparatory work of the 

Protocols Addition•! •ppe•rs to consider only the prohibition against rorcible 

recruitment, u.1 the commentary on Article -1(3)(cJ of Protocol Additional If refers to 

"Jtlhe principle th.>t children should not be recruued intO the armed roroes" and 

244. The term used in this .ir1.1cJe - recrunment - differs Irom those used in the 

Otlldn.-.1 ~h.tll be pto\·kJal wltb tM earl' and aid lh~ ra:iwre. .sod in partH..'\ll.u:. 

(c} chddron "'hn bave 11ctt euamcd the agt• o( tiit;......-n ye.ors sh.all neither be 
1t.'0Wb.'C.t In lh..t armed forres. flt gruur' n1u aJJnweJ lo l.il~ part in 
l'11,'5tltit~. 

Arude ~3(3) of Prorocol Addtuonal ll, which applies to non-tntemauoncl armed 

conllicts. provides tl"'t 
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1.1• The Rl'Jtofl •if tho.• PttJ•4r.!J,1f\1 Cu11u1uure 1m ilrt! .~tilblhlrn1r11t •If 1m TntL'tt11Jtli.!IWT Cri111111ill CoorJ 
(A/001'."f J~t?JAdd~I) prop<b«I the f()lkn\ tng anemauvee to thbarttd(!: 
Optirnt I. fordn~ duldn.'fl under the .,ge or fifk---en years lo WM:- d:iret.1 p.trt in hnstililie; 
OpUOI\ 2i n.-aul.ung children under Ute age of filtl:kn )'''.an 1nro amH:>d forces er usln); them l1; 
pernctpate active!} in ho!.ullbcs. 
Option J; i) rocnuting dllJJl'\'n under the ag~ vf fiftt.~ ~1!..tB lnJo .irma.t for't':-1 Qt gtl>up;.; pr iJI 
.tllu\\ ing them m lai~ pa.rt in ho£tililies. 
''" A.rb.dl! 4{c) or the Stlf.ttJJt ''' tlM S~oteW Coo rt ti1r 51t'rru Ut-t.11• was !ld1lptl.'d in bgtn o( the f'O')\'l•lOns tlt 
th" R..ln'lir Swtutc. See tester J•Ued 22 D.to!Lubcr 2000 fn,u1 tl'll.! PralJa\J of the S«unty CoundJ 
add~ssed to the S..x-n>!:.llrv-Gcrw1aJ (S/200()1113·0. which stat,s "~follows: "[tjhe ml•mbc:rs iou~~ rbe 
t0Uow1ng further adiust~ts.-ot a K>d1ruc;tl or dr.Uhng nature hl the Agh.."etllfllt I· -I lo arbd'-' 4(c> tit 
th~ Starutc uf I.la Gnarl ml'ldilylng n !11.l as kl et-.nfrinu u tu b st.lli!W~ll ot lhe taw extsung ln I~ 
dnd .\!i curronllv accepted bv rbe inli'nuln)n.d a1n1munlt\-". 
m Thr PNIM'nri1lf r. Stint Hinga ,\'1•1nu11t, Use N{l.SCSl·loo.1--14-ARn(E). 01'Culf1t1 llh J'rr:linllnJJn; nrolh!fl 
lsbul iNI !Ml: 11/ ;uris.Iictimt ((lr.ild t«.r1Jtb1u•ntJ, JI ~-tly 3'>1H. ln hb separ.att! opintuo. JuJg~ Robt!rbo11 
l'mphass.51.'l.l tl\Jt "thh crime o( dtild tt'CJ'tUtment .1S U W.J.:S fi.nalh fnrmulated In 4(c) Ill tJw Statute. 
mil)' 00 rommlttOO Jn three quite diffc-rent "'•'Y§:: a) by a11rM~riJ11irlg children (which implies 
oomputs.on. 11l~t ln ~ Col:ioeS tbmugh fnroo l'I( liln-); b) b)' rnI1stJr1,~ thcot (Wlllch merel) mt.\l.ns 
iJcccptmg 1tnd cnrolh~ thcnt wild\ lb!~· \;Ohtnt~). l\t c) by .k'1Jt,y lltt"m t() ~'\ilrtlopa~ .J...U.1'l'-ly lll 
hostilit~ (i.e. l.alJ.ng U:w more ...e-riolb swp. h.i.\'ing conscriptN 4)1 cnl.ls.tl•d lhen1, of puning thi'ir lh>\..'S 
d1teetl)' Al ns1.. In contb.lt~ • 

248. Finally, tt.!- Chamber considers thJt the crime of l'nlisthl~ and conscripting is 

an offence of u 0,111tinuing nature - referred to by some courts as a "continuous 

erime .. and by others as a "permanent crime ", The crime of tnllstin!) or conscrlptlng 

children under the .l!)e t)i fifteen years continues tti be conunltted as lt1ng as the 

2'47. It FoHo"'s therefore that enlisting i~ u "vohmtary" ilct, \Y'hil:.t con~riplino i~ 

rorcibll!. recruitment. In other words, the dlild'~ consent is not .l \1.JUd defence, 

2-U:i. The Rome St.Jfute prefers. Lhe terms "conscripung" and "enlistlng .. 11• to 

"recruitment" In light or Lhe fofe1;:olng. the Chamber holds the view thar 

"conscripting" and "enlisting" are l\-O:O forms ol recrultment, .. conscnptmg" being 

rorcible recruitment. while "enli~llng" pertains more to voluntary recruirmeru. ln this 

regard, the Chamber points out that this distlnctlon was also made by Judg<> 

Robertson in his st!parate opinion appended to the judgement ren .. tered by the 

Appe .. als al.lmbcr OJ the ~peciaJ Court for Sierra LL'"Qne-U~ on 31 Mit)1 2004 in the case 

o( Tltt• Pf0$('t'utor v. Snut H;ugn t•lt>r111a11. en 
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1:..1 ~i~Te..i\'et, .:is Sl.iltrd 111 the iJa:1dwt IJl'I '''" P1us.!tlltM1n s app1illl.tMNt fi•r It murmrt of""~'#. Arlldr 58, 
l!aCh lni.l.il.na..• 111 inl.llv1Ju11l cnllstm...cu .1r ... ubalptlou knl.u u na.liuml Oltmlod foN~ er ;inned gtuup ur 
use Id p.:i.rtkipat~ <Kll\cl~ ln hostllJtfes ef ctUldron under i,ru, age u( fifta'n ceesnnnes 11 crlme wltbrn 
the jurisdicb1., of tbe C\'IUrL f-L)Wevi'r. 1h1.• Chl!mlxot considers lhal U is ad\'i$.lble to trecr I) all 
m!J.1nces of alJLt;JJnoot 1.ntet a n.:itlon.tl armed fon-e or armed gT\lUp. 11 all inSIAOCCli of corucnption lnti) 
J nall~Yl.i.l cnned !<1rct.' (Ir .annl-d group, anJ JJ au insta.na..""E!S nf use- to pcrnopcre .tct!\lelV l.n hostilJtb 
or childre11 under tbe ege of fill"-"!!\ years, as .:i contlnuou':I Will crime (ICC-(lll(M-Ol~l-U>~~<1rr •• 
para. JOO) 
0 \10N"UC. F1nlll ~'pi•rl ol tl1~ A IONUC SptrW lrir~ll:ful1~•fl 'fl'Mm 'it tlv .. tb1.1JO Grt}ltt1iflr.1/ Jt1 ttun /11~m 
/.u11111111 t# M.iri'h 1003, ORC-OTP~152-031(1, p.trOL Ql see aleo Statemml ol fRrDACTEDJ in "'hicl1 
fRIDACTEDI mcnli<'r:w (REDACT'EDI forohle abducb(,n by UPC mi!lb.tmcn 1n eGrly 2ll02 CDRC-OTT'­ 
OIJ2-ooB2. para 20) 
i=- J lum1.1n Rights W.itd\. I11Jri: C1WCr.·,J u1 BJ"""'' E.1l1111m!1¥ Tmxi'f~'tl \'i...1lt'11i:i: in />..'11rJJ1tllbrcu1 DR G.m,\'t.l, 
ORC-OTl4U63-(644., panicul1trtr the la$1 pMag:raim on tbts p.:tgi! ("h• Jct ~ are rrequm1 repnrb t.ll 
tht: Ionibh.• recrunmeru \,f children b) I.he UPC. On N<1\-.•1nhvr 8, ~ ilt g'.U(l .un.. I.bat UPC l'l'p<lrll&)· 
llntl.'r00 the &-ill\" rrlm"'in_• of ~1udzl ~la and Cnrdbl}' roundC'J up thl! eenre htth ~radl!, some rorty 
dlildtel\ far miUIA-ry service. A gmdar (lpC'tllllOn "'03 camOO (IUI 1n SaJctngfl where t~ urc 
sunHww.letl A nclghb1,ubuoJ .. nd lh1..-11 .ibductetl all thtt dtlldn.u lllli)· could fin.cl At lh•' end ol 
No\•emtx-r • .i ~hQt'I dirt..'t1('1r complained thal h.ttf l'f hls student. had b..."'t'n lost .and spt"\i..c ~ly 
aga.in.;;1 the fl.)rdhle m:::ruitm1.•nL Tih'.' MC'tl'w.•rs rarum of Huri cnmpJ.uni.'Cf 1(1 UPC Pres.1&.!nl Luba.nga iu 
Ltw ?fl(!? .abcu.ll 1.he rcocruJtmml llf children, Thi.'! UPC opt·"'--'1.1 a struLU dcmobUi.LlllOO Cl!nlre,. bul, 
ili..-cordlng ll\ ll'ICAI pl't'lp!l!, tills- WJJJi .a. mtn1 publk rel.itlons glmmld .. ; <M n"O'Ui.tment ol. d\Udr~l 
C(lntinued:") MO~UC. Sf1ttSid R.~'V')rt .itl tlJc £totf1h ill Jluri, }1V1Uitl'V .?001·0.~rnth.'t" .lOOJ; "U'le1\! Cill\ be- ni• 
doobi tlwt .i.11 of the oirmOO groups h.ol\'-' li)-S.tnno1Ucall' r\Xmlted 1-1 ch[ldn::n - ranging frllim 7 I() 17 

No. 01104--01/06 lil>/1:1/ 29 Janu•oy 2007 

250. Indeed. the Chamber notes th.Jt some evidence admitted tor the purpose of the 

confirmution hearing shows that, even prior to the row'lding of the FPLC, the UPC 

allcgc..--dlv enlisted and conscripted children under the a~c of fifteen yeoirs.ll! The 

Chamber observes thut nfte-r its foundlng in early September 1002, the FPLC 

continu'->d to carry out this tv}~ of recruitment, tll..1t this , v -as a systematic practice 

which was known to the Hema pllpulalii)ll and whlch targeh.'i.l .,_ large number uf 

chlldn>n."' 

conscripted into the lfl'C/FPLC f mm July 2(J(l2 ln 2JUM 2003. 

grounds t~) believe lhat chlldren under the at;e of 6itet"n years were enli.:.tOO and 

249. The Chamber Iinds lhat t.lX're l.s sufficient evidence to establish substantlal 

•- Co-=rlptin~ .md enlisting children under th<' age f)[ !ift&>n 
ye.irs by the UPC/FPLC between July 20<12 and 2 June 1003 

children remain m the armed groups or forces and consequently ceases to be 

commiucd when these children leave the groups or reach age flJteen. m 

ICC-OllCM-01/06-SO:kEN l-1--0>2007 86/157 SL Pr 



\.~ llld- lhniughout the district u! tum" (DRC-Olr-0129-{1373, para. 138) aed 1r}ecn.11tntCL\t ln1,1 all 
annC'\1 gsdups has been h..1"1h .. voluntnl') ... and lhmugh abduclic.)n, often as ~ chiklrrn \V'6e in lilt" 
marfr.tiu or In 100 streets whcru the\' were t.circ<'d toga lnlll trucks ond Ltlcn a"•ny UPC recrnltmenr 
dnves k\l.l\. place regula:rl)' lhn.'ughoul ~And e.u1y :?003"' (ORC-0Tf'~l:?9-0373, pariL 1-0). fn this 
reg..>rd. see lll5'1 Kr~tirw.- f\.~Uiti's testin\~iny: ICC-01-0t.-(ll~T-37-Ef'\(JSNcl\'~Edi.tcdj,. p. 03, lines, 
3-Sond P Y-4, lloot.~5 The lndl\'ldUill ~ presented "I l~confitm.lbC'ln l'ICilrlRg b~ the rmsecutl<"O 
corroburat.~ lhb cvtdeeeo. see Statt.omt.inlt. (REDACTlID) {ORC-OTr~IM-Oill, para 21), 
jRIDACTEDJ{DRC-OTP-OLU-fltS8. p.ra. 21) .u>d jREDACTEDJ (DRC-OTP-Ol2t>-0l21). I""'- 24) 
iu Statenu~u oflREDACTEDJ, ORC-O'TP~ll1n-fHlo,. par.i. l3); St.ucn\cnl or IRED.ACTED~ ORC-011'· 
0121-'Xl!il paras. 6(1.tnd 61. 
'"' Statl!menl IREDACTEOHDRC-OTP.-OlM4JI?~ parit. 19 J.Hd DRC-OTP-Ol~lli'. p.1-rn. 21) .md 
Si.-ucmMf [REDACTEO)(DRC-011"-0H1H-O('l6]. paras. 211.ind ?2) 
ASr.k'mlmt IREDACTEDJ, ORC-OTI:t-OJ_u..n15R, p.ar•,.. ll illl.d ?2. 
in ~·101':UC: fimal R.tl)l.•rJ 1.1/ tlit A10.NUC Sp««irl ltwi.,;t1-;.:iJl1d11 TNtlt 1>n tlit Aloi•~• Cutn,,titt~il Jtl ttun (t~'Jll 

/dUlliUY IP &fordr 1003. ORC-OTr-0151..0310, par;a. Q(l, 
mi \10.'1UC. Hb!11im. 11.tdirJJ!«'.IJ.:>·Buniu lllrJHI &1(.JJt!r-S'1datli 1.tlt'llJ/1fltll (ORC-OTP-OLP-..0277 .tfll..l 

DRC-OTJ'-0152-02191. 
-ia ~!01\'UC. Firtnf Rqt(Nf nf rht Ai0!1t'UC Spt'.:6ll ltrobtl$llih•t1 Tt.utJ \!ti 1ht Abtiitw C • .unttultnl 1t1 1UJr1 frv"' 
/111ui11~ t1l .\.l.11'Tch .!f(U, ''h,C'I mloo~ reported pubbc g.ithcrlngio dunng v.hl.ch f.:am{UC\l were .lSked to 
p!1..•\'ide hum.1n. forces. ln B1~om. the Clla..'i cit> Co[lt...:ll\ill.C tvl Mugtmv a:nJ Uh' OwJ do wuu~111~l t>.l 
Benjamin \\.1.'.ro ~portN .llS ha\•it\g called l>n Uw l"-1pu.Llb('n to St!UJ \'Olunh..~N.1 lo the UPC"(ORC-011'­ 
tll5l-03JU. para. W>, ~10.NCC HWaJn"ii l1Jofi.i•Jd1u~l.r,.8tr11111 rl1ur1I £1rfiantrScl1l11b. ?6/llJf'J)l)J (DRC-011'· 
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252 ln addition, Other children under the a-gt! of fiftet.-"fl yeJ~ "voluntarily" joined 

the ranks ol the FPLC or were made evadable to the FPLC by thelr parents. m 

particular alter catls f1Jr moblhsauon dlrected ot the Hema populatlon: others 1oined 

out of • deslre for revenge after tbe loss of • close releuve allegedly kllled by the 

militlas fighting ng;unst the H'LC."" 11>e f PLC' •>lli'gedly •ccepted them, thu• 

Implemerumg an enttssmem policy. no 

251 On the evidence admitted for the purpose o( the confirmaticn hearing, the 

Chamber linds Lhat AS part or this recruitment policy, many children under the cge of 

Of teen years were •ll"f,odly tcrced to join the PPLC, that the l·l'LC •ll•sroly forably 

recruited groups o! children m several localines in Itun such AS the areas 

surrounding Bunla in August nl2. JlA in Sobl ill the- beginning of 200:3~ and in 

CentraJe.n. Furthermore,, on the evidence admitted tor th~ purpose of the­ 

confinn.ltion hearing, it also emerges t.h.at these torrible recruumems were allegedly 

carried out by FPLC oommandcrs-t:: and that Thornas Lub..inga Oyilo hinlscJf 

allcgc..--dlv partl(.ipated on .11 least one occasion In the conscriptlon tlf a grnup uf 

children. some of whom were under the age of fifteen years.ns 
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0152-0lJ~. p.trn. 19J; 5Ee .11~. "'ORC: ~1.0i.'\Jl!C JcrwlUl'K\_">$ recrultmi'nt or child 5oldicrs by Lub;u-q;;a·s 
LTC/lW"" 1n l\lluch u 1& stated ll~l '"'Radm Ol.\pi. run hy the UN ~1W.1on 1n the ORC (~fONUC), 
1\'pnrtl->d th.IL Luh.ango1 had dl'Cfa>J th.lit eacfl tamn\ In I.he .U'-"'l und~ lb runtnil muat u\nttlbule tn 
the \\'tit edort b)' pr11\'ldmS ..i l"OW, mruW"~·. or 11 child fnr uie UPORP's MJcl militia.." fDRC-011'~7+. 
0003); see alsn Humiln Righb \\!zitch, lturi. "C.X'f'11.\1 it1 Blrud- £11witnll_lf Tmi,d.N \'Wn.-:t it1 Nuf'JJ1N.~tm1 
DR Cf'n8f! {DRC-OTP-41163-0.l45}; .utd al<oc."\ !Visb.n~ Peduto l.O Mr tl!abm(ln}' mentialb 1n~trucbllns 
iilut.-od by Thomas Lubanga O~·Uo hl hi!! otflrillb ti.1 the efk--...-i '"Ch.ii ro.::rultn'\Cnb [should taL.-1 ptace " 
{fCC-01-04~1~T-37-ENLISNc'''~Ei1U<.>dL p. ')5, IJnL-s 9-10. p 79. uees 1-:=;: and p %. Lule l; see 
eiso ICC-Ol--04-t>J...C)h.T-39-EN{21~wlOfloEducdj p. 81, ltni."!> 1~?5 and p. t12. line• 1-1)). Jvlon-..,,,,,,cr, 
some chJldren ~lbli.'d ~ urc mlfiU.t. fnltowo1_s the I~ ~ f.mulv fti.!.lUbcr.t or out of 1-t Je:!.lr~ for 
rO\'m~ see Statl!n\CllJ [RIDACTEOJ (DRC-<Yl'P-01 L~tQ. p.t.r~u. !I .lnJ ll),. and U\e ~10NUC 
report. Hlf•ffltffl l11t/Jr11fudJ<'.j-Blln.hT tlturn £J~/a11ts-S..->tl1u.1 2M)3/2003 (DRC--OTT'-015241?74, rar". 3; 
ORC--OTI'-0152-0275 co ORC-OTP-(1152-027(1. p.int. 7 and DRC-OTP-(1152-0280, p.:1111. 2o) .ukl Kd5ttne 
f\.tduto's ll>stim•>n> m\!ntioning ti~ diffcren1 a>a!l<)IO~ ll'll)lt\.".tht~ tfll..• childrom to jnln the armed ~rdups 
(fCC-OJ~ll~T-37-ENL15N(l\'1<X~EduNJ. p rn, lin.es7-'!S.md p. I 14 Hnes 1-111). 
QI ,..toNl .. 'C. HiJolto lmficidJ..-_tl6·Bunia tluu-lJ Et1f.ull:r-S.il.JaJ .. 2N03fl(X13 lDRC-OTI4'/l52-{1214-. 
p..lr.t. J; ORC-0Tr-OIS2-027S to ORC-OTP-Ol!-2-027~ p.trn. 1 and ORC-OTP-0152-i~SO. p.1r.i.. Y,); 

Sl.lh~mt!!U Clf rREDACTCDl URWACTEOJ, par.t. 184-); see etso tJw Human Rishts \V.:itch n..--pon. lJ11rL 
"CnwnoJ ur Blrud" E.rfttuadllf TJJJ}{dAI \l(-,/,.1t1:.t ut M'rtl'~"':;t.:m DR C .. •'I;\"' {ORC-llTP-OlbJ-0345) 
"' Stutl."lncnl IRCDACITDJ(ORC-01T'-4,112t:i-tl158. p..u-.l. 22> and IREDAOl!DI 'ORC-OTP-Ollti-Ollti. 
p.;lU_ '.?3): ~ also the Sb.1 .. •n\Cnt o.f (REDACTED)whic.h stttL'!i thal "[h}aVUlg seee 11: number of tbese 
child.ren who were to be demQbills.ed. I rec.llJ that some <ii them m.:t\ h .. ve bc..--n fen y&r> old or 
ebove" QRIDACTEOI. p.t_r4.. IS7); th~ 1li '-'-'rrthtrah.!J b\ Krisdne (-\.>dull' tn hes tes.umon)' flCC..(llAJ+- 
01~T-37-E1\(15Nov-Z(X)b.EditedL pp. 23 anJ 14, in particuJAr, lines 2-1 .lnd 25. p. lt)fl, Unes :!1·1") and 
the S,..~'W Rqtrltt ~·" t/ti: En:t1tto r11 tturt, /mu.1J1ry11001~Do:nntv:r 1003 CDRC-OTP4Jl29-0.l72 para. l~l 
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2.55 In this regard, by J decree dated l June 2003, Thomas Lubenga Dyllo, in lu• 

c.iPJClly as President e>( the UPC/RJ', ordered the demebittsation lrom die ~PLC of 

aoy individual under the Jge ol eighteen years . He tasked the National Secretary tor 

~ollow-up and Mo,,itorini; and the FPLC Oiier o! General St.lrt with executing the 

254. The Chamber finds thJl there are substantial J=;tounds ro believe th.al children 

under the JI;(' of 6ft&!n ycan1 were still present in Lh~ ranks o( the FPLC between 2 

June and Wk O..:embcr2(]()3. 

b. Ct.'!ru.criptin~ anJ enlisting children under the .sge of tiftl"Cn 
)'l'AIS by the Fl'LC between 1 lwie 2(K13 and late December 
2()(13 

2.53 The Chamber holds the view th.lt the evidence admiued for die purf)QS<' ol the 

cont1rmotion hcanng is sufficient to establish th..:tt there are substaruial grounds to 

believe tha]. the recruitment policy established by the FPLC also affec11>d nunors 

under the cge of Afteen years.w 
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.w tM:td n OJl>;!>.·'UPQRl'ICABIE'RE.S/100.l du I Ju.u1 2iXU pvrtuJtt .krJl>J1'jJt'UILwl1 di, mf~tWi--iolJ.t.~ db 
{w.xs p.Uriot1"t1l5 J11tJIU l.t lt!Jo..'t.ttwn Ju <Ai1.~, ORC-OTP~ISl--0?99. 
"' ~ u--11ns-..11pt \,f in«.>r. tew "'·ith [REDACTED): fREDACTDJ), hne 385 ti.} (REDt\CTEOJ, fi.r..-484_ 

""rREDACTEOJ, llne53l2-S-13. 
w !CC~l--04-01~-T-37·ENIL5!1i:uvl006Eilib.•Jf p. 107. hoes ~-25. See a{S() tJw Jium.ln lbghts Watch 
rapoct. ft;1ri: ·c:mwm ill Hlo.JJ" E.lJulici1ll11 ·rru.~'1.:J \·i.1."'1.ncc- iu NllrtlMJttt4,.lf DR CLH~'ll {ORC-OTP~l(U- 
0344~ 

ln tiec.:mbe-r .?OG3, ll:w ChUd PrnWdk•n StctJl.rl \"6ited lhc KlllrEWl A.nJ lga 
Batrid-1;o/Nbj arees, where tbere aee ga>ld ficlds,. ll~ lattcf"oontr1)1lt.od by UPC mi.liba 
.utd rbe former b~ R\:t ln the UPC...:ootrol.Jed lg.a.-8.itnl.'.ro aree. rbe former 
hwJqu.arrots oJ Ute Kilo vtote r-.t1nin.i; Coinp.my. tkc ~1inn stafJ sa\' llwt three 
qucnees of ... 1nbu.~ pit team were undt.•r 18 yoors C'•f itj;t•. m~st: bclng bel\\'t.>cn lJ .ind 
15. Soun:~ at the. she alleged tho! tbe children pr~enl l.n the mrnc were all ecstve 
or [1,mncr d1UJ .iOldil!B \\hll \\'~'rl..s..J 11u bcllalf t'f theu UPC lUIJ1m.lndcr.o.. 1 ... 1 

b7. Suutlarly, the MONUC report on events m nun between [cnuary 2002 and 

December 20()3 states, Jt paragraphs 155 and 156: 

r "'('uht reree to tbem .:is: a m:isquet.lde, gt\'eit that rccruu:mcnt was g.,u1g (ln '" 

tlthcr parl'- of lturl h)· UPC lttlOp!>. IJtdi!ed. tl"w..1~ "'h an offidaJ s.w:tu:nwnL Sorn~ 
children were ins:tntcr. .. >d tu apprt~ch tht.! NCO.. sp«ia.11.sfn~ h' child pr(ltl.'l.'tl()n but. 
iu lhe &.lme nrne, N!cruhmdll cceunued and tbe L'f'C never had only 70 d\ild 
M'lldler!i o1nwm~I Its troops 

Ve' tOO operation- I don't Loll\\' - '''ell. )'t'.' perhaps a public rctanons o~r.uiQo, 
which "',}$ a.bstllutel) n(• sl:nci:'ro and ,,·hJch .,...ilfffl't prefol_-.ntcd .-:ind wmcb oevcr 
...,..l!> th'° firu ~tcp ltK\f.lrds &."»Clp...'f.OltJun. II <.'(1ulJ ha\e ~ ,, (u'!d etep 10 w a:rds a 
ml)tt.' J;M:li'r.t.l dcoiobilisoJJ\)n .1nJ tbe rrott-iction ocgani.satians.. be the:. !l.10NUC. 
UN"ICEF ar ncher org.'.lnisatic,1'\!i, II they h.td been better abk> to moot &he l'li.-t.<ds of 
Ure. a)Uld have been aWll.lCl.i'!id IU W\')rl.. hi meet tJ'w. ru.."-'Cl\ d( tl'lt! dtildnm ln a 
!Unrcere f;ishlon.. but thl~ "'iai; never tbe case. 111\d 1.h.11 ts w hy thts efion never sl.rud 
me es bcmg seriou" not k-ast wven thou represerueuves of tbc UPC wer .... n'g,Ul.lr1y 
.il llk MONUC ~veraJ Um~• i~M - lhe~· lut.'W us very "'ell. I.he)· k.nt.'w an of th!! 
titgani~tKWl!i. The h,-..,)d~n. of llw- UPC cnulJ bave t.'Ylntl..:h.>d us vcrv sfn1p1). &..;1hct 
dir«t1y (It lh.mugh the interim ademustranen 1n "'-'TUiSI 11 W\)rklng rru.'\."'iing. Such 
Olt..'Ctin!ofit wew .ih\"it)'~ f'\1!.lpon~"l.I and n~v~.,. t~)uk pl~ - ne\·er.• 

2.56. When lhk<<l at the hearing about the J June 2003 ChiM Demublli7..ilinn 

decree.''' Thus, on S June 2003, the FPLC Chiel ~r General Stoll, Commander 

Honbcn Kisernbo, fon•Mded the order to several !'PLC brigades requesting the 

demobiusauon 0£ any pel'.S<)n under the age of esghreen , .. ~ithin their ranks, ~1 

However, I REDACTED) on the extent to which the decree had been executed, 

!REDACTED I. "this order hos not been exccutt"d.""" 
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, ... In il:dditi(u'\ atXfW'\:bng. to par.11:gr.1ph 142. of U14' f,1111•10.Y"1dJr ~P"'' '" iht Seu1•tiuy-Ci!tJi<rrJ ,,., tlii! UruJ...t 
!'.'a.1J;1r1;,_ Ur~1i1ru:.1tJC1J Mlssii!r1 UJ tlu:. 0.-n~tilbr R....7•ublk oJfthc C1n1go (ORC-OTP-Ol.30-040ilJ ·1~ new 
"-'P'lt'I~ of recmumeet h.:t.\'L' boon recetved C'J\~t 1tw pit!it (1.1w montM-. Ne\'1.•nht.~1~ rurroill 1.."StimalL>S 
!>llgges1 lhal there are SUIJ several tb.)u~ chi1.:l.ren - pcisflbl) amund 6,000 - in UPC. FA.PC., FNl. 
rRPl FPDC .WJ.J PL"SlC, wlth many UlC\Fe" arLlched Co &oc~l_}·f\\rmed Inca.I llefct\1.'t! (nr(:tS \)t militia. 
m- Sa> etso Anrcte l 11f tbe OptiiJ;.ial Prvhlro' W tllA! C'.uiin1'.':ld1lk1 Otl IJU' R1!<h.b of tliJ.• Ould whk:h states that 
-S1;1l;;s r11rties sh.1ll take alt feasihle measures to t.>nSUte th.ii mi!mbcrs of their armed foroK \'t'OO have 
Ml ,nulnOO thl:' .:ige of JN )'~ts do n(llf lilkt' .l dlrocl part 'an hostlJJn~ 
• lntenwtlooal Committee o( the Red Crr6S. G1rJt1Jtt:11tary uu Jlw A.hlJliolfaJ Ptuhi6>h v( S [ 1utt lff- hi Ult' 
Gl•ttft".r C1.111t't'lrti1HtS of J2 ;1J«1nri 104.9, Gelle\''!), Saud(\Z. S\\•in.t..rs1J and Zlmmctm.l.M (1."1s\. 19!l6, p. 915, 
para_3187. 

No. 01104--01/06 "CJ(t57 29 Janu•oy 2007 
lfT' 11J' 11•i JI 'ff 

261 "Active participation" in hostilities means not only direct participotion in 

hostilities, conlba1 in other words, but also covers active parudpauon in .:01nbJ1. 

260. According to the commentary QJl Article 77(2) uf l'rotorul .11ddi11onal J fl> t/1t 

G•rtcr111 Ci>rtt'r!11tfor1s, th!! intention 0£ the drolfters \lf the .lrticle .,, as cJ~ady to keep 

chddren under fifteen outside urmed roatli..:t. and cunsequently lht'}' hhould not be 

required to perform services such J~ lllr gathering and transmisslon of military 

inf1,,rmatiu1\ tr.:sru.port..\tion of arms and anunumuen or the pr<.n•ision of s-upplic·s..l~ 

T~ rartte.: to the O.lJ'\Hu:t .,,hllll taM- all fca:Jbl~ ~ in ruder tha1 dtildrm 
\'t'ho have not 011 .. amed the ag"' ~lf flfteen y...-;JTS. dQ not take a i'lu"«l panu1 hoslilillc-; 
1. 1. 

2.59. Regarding tlie involvement or children 111 armed conflicts, Artide n(2) of 

1. Aclii.rt' pilrliciptrHart itt hostllfh<-'S 

2.58. Ac..:ordlngJy, the Chamber 6nd:,. th.lt there Is !>.Uifident evidence to establish 

subswnti.il grounJs h) belleve I.hat from 2 [une to Lue December 2003, ln th~ context 

or an Jrm1.>d C\)tillict not of .tn. intem.tti( 1n.il character, the fl>.LC enlisted JJ'ld 

conscripted children under the Jge (I( (lltt>en years into Its armed i;roup. 

Sb.tl.-'t!.ll UPC C('dl'LUt.anJt!l'i, \\"'llJ'l\tut fQllowlng ptrlCedUR:S, ropenedly r~lc.t..<ied 
sntn.os (){ d1ildrm m l"<iti\'t!m~r 1201'131, telling them ln go tu Bunia where they \'ot'tl" 
h!d In beueve dw1 "a schtk.~ Ior child 51;Jdift'S" had been set up. Manv ,u tbem 

nu:nrd up al tw!Oll:-UC odicc. Qr C.\nr '" illl." Translt 11nd Onmt.lt.t0n Ccnues..u. 
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- Drutl Stulrll.i'fi., tJii ltll.o'.rtt..lllO"tUll C1tt1UllJI/ c,-.11rJ. Rq>orl •'{II~ Ph'IYll'lll>lty CMurulitt uit t}1,· tsl11blishnra1t 
,y uJt /.tda1t11LN1tJiJ/ Crinurwl C."'!cu-t. add~orutun\ I. UN DI-.:. A/CON'F .183/U Add. I, p. ?..I 

"'-' lnttima:ti11ml C1\mmltt\'.'£> of th~ R\.'J Cn~ G.w1t1iw:11tnn1 t.111 1111: AJditiD;uJI Prut.iolh 1.1/ S [111~ JIJ:l ta JI~ 
G.:-1tt.N G•1rt'l'11IAm1.s o,f 11 Aug11"1 J.949, Qiof\~il. Sandoz. S"·tnanl.l and Zinlmtirnwnn (OOs), 198(,, p. q2.'l, 
p•u:0\.1187 .iod p. 14.04, p.tr.iL 4357_ Set> -'l!>o th.i Drldt Siu.lute /~!r llu: l1tJmudW1.btl Cnmuu1t Cilurt. RrJlilrl r( 
JJN' Pft'PJ.l•llo.Jl'fl CL1•t11nftJo: t•,1 tl1t t3tabli;ht11t'Jtl 1~ 1.111 ttJtt'11..t/l&Nwl Crl1td1wl Ct1utt, adden.Junl I, UN Doe, 
AJCO.'Jf.1&3/l!Add.l, P- 21 
Nl StMcmenb (REDACTED] tDRC-OTI'-0l2{M)l58, p.lt>l..~ And ORC-OTP-lll~l511, pan. 2-4) .a.nd 
[REDACTt:DI (DRC-OlP.Oll13-0t31, f"'"- 41~ 
"Jot: Stiitanent t"•f [REDACTIDJ, pam.. 1 IS Chid' KAJ I\\' A aff~rOO MAl'\ORO as the UPC's fa.st m.Ultln 
tr;.unlng Cl!ntre. \\lltb lhc sue ilgrot.-..,_., upon. the Hima trDditionill chiefs 5enS their fOU.OS people tll 
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265. lndeed, the Chamber no~~ I.hat after their recruitment, children were 

.!ll<i;<odly taken to PPLC tralning Glmps in Cemralc ( ll km nortl' of Bunia},"' Mand rt' 

(15 km east of Bunti),.." Rwampar.1 (13 km south-west of BuL'll.1).'" lrumu (55 km 

26--1 tn view of these considcrauons, the Chamber finds t.h..ut in the instant case 

there are substanual grounds to believe that the ~J'LC used chlldren under the age of 

Of teen years to participate actively in hostlllues, 

in J position to take .l1J the necessary decisions reJ;;ardlng the conduct oi h1.'StiJitie.s, ii) 

Lhty have a direct sn1pact on the level of l~>gislk resources and on the Ol);:anisJt:il'ln uf 

operations required b~ the other part) t() tJ\~ confljct whose aim is Lo 11tt.i.(l such 

mllit.try objectives. 

263. 1'ewt1holess. the Chamber finds th.1t articles 8(2)(b)(><."·i) and 8(21(e)(vii) 

apply If chitdren are used io ~uard mllltary 4)bjectl\'t.'S, sud' as thci JnUitJ.ry quarte~ 

of the various units or the parties to the conflict, or to safeguard the physi<"i'll safety ~1r 
military commanders (in partkufar, where i:.hildren are used JS OOdygotu·ds}.1.«1These 

activlti1..'S are indeed related to hostihues in so far us i) the rnllitarv commanders are 

262.. In this respect, the Chamber considers that this .rtidc docs 1>ot apply il the 

activity £n question U; clearly unrelated to hostilities. Accordingly, this article docs 

not .. 1ppl} ht food deliveries t-o an airbase or the use t'~r dnmesnc st.llf in married 

officer:!:>' <JU3ricrs.. 

related activities sud' as SC'l)Uting.. spying,. sabotage and the use of children as decoys, 

eouners or at nUHL1ry eheck-poirus, .:.• 
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~lANORO tll undergo ml.llLlry tratrueg " ,oRC~OTf4111&0105}; 1n thls respect, ~.also Human 
Right:. \\'..1td\, U111i; Glt•rrtJ ut ~J~ Etlu1it';,,lf.11 'ra~lt"1 V.ioktt« ir1 NcVlJ.W5ttrn DR C.Wt,'(f.l (ORC-Oll'- 
0163--0344 ). 
1e St.ucmcnt ~)f (REDACTED] {DRC-OTP-OJ1M)l1b, p.lt>l.. 24}; aoe al5ll ICC-tl!-C}t-Ol·t}t,-T-37- 
ENI 15Nt'J\12CIOti£dhcJ_J, p. 58.. uee 2 top. 59, Ilne 21) J.nd se..• ..JSll vldeo nwnben>J DRC-OTP..Ol.1CJ.029J 
f~.nurl.nio 111\miJS Lubill\g;l O)'ilv visitin~ lbe R\\'ilmpara C.im:p. \Yith ~ard tu thi.s \·idl'Q, the 
O\ilmber would b)w to poi01 (IOI th.ll: 

I Lubanga uJt'l!>idcB tbem M Air.1hllet'!i In h['i !lf""'-'Ch \l ben ht• .i;ay~ "Si.,1diers_ Even tht~ whit 
ha\·~\\ bDpc.aN ... Even thi>Se whc.1h.i\1.: plect.-s of wuc:iJ ... even Lhose "'ilh empt v , _ h.mds. .. " 
(\'ld('(l DRC-O'TP~Ul2tl..Q2Q3. rrunurc 0.-.:111): 

2.. TIKtrc i.5 no dllien.mc~ ln lhi.> \'.:ondU~I ~lf I.he cblldren .and ll'l.lJ nf I.he un.ifrnm.1.-.J tialtficn. The 
dd1drcn act and bthave a~ soldiers 11.t\d nOO~ ordt'rs. tvtdeo ORC-OTP-01'2i4L.~3. 
eneute ! Ll3); 

1 Tht':rl! is n111 Jtf((lronce .is f.nt lb Lhd \\"~f'\11\s. are cnn~ utilloruu .. id !il•ldiea. al.Su ha\!"C": 

stfclr..s. These sticks cm used as !;€-'OUfnf' wv ... 1p.)M. (.'\!\'fl In the mihtar\ P..'r.ld('. (\•Ii.ta-, ORC­ 
OTP-Ol10-02Q3, nunut~29:5!i u:nd 31 lOJ Lubang.a .:1.1'11A.'$ lhill ·1\-.·je ah?' mal.Jng thllt e!fnn. 
Fnr \·,•u to fu:ush tbe t.r.uning. fnr you lo St."I A weapou l··-1"· {video DRC-0114'Jl2t){L:>O...J, 
minute lc;iJ), o1nd 

l ~rt?> is ll(I diff1.'ft.'tlce 1n lam!"! llf uniforn1s: du1dron <ltt' Amilng Ow unarsmed soldk!ts, all flf 
them are 11.n..."'Ct up In mJULlIV fQi"m.lliCU'L Ntilpnda, who Is Ultn'(juccJ as rhc 01,c/ of St.lit, 
does n1it w~.ar a uniform ~Hher. So1nd.ln~ unifi'lrtm were uni)' h~ndlod uul at U1e md of the 
training. (eec DRC-011'--010."l-0070. pa.r4. 31 j. 

~ Stilti:omrots IRIDACTEDJ {DRC-OTP-411011-0127, p.tt4..11J and (REDACTED] rORC-OTP-OIO&-Ol)nb, 
paras. zz ilnd n~ 
M'I MC>i'1L'C. Sptrii.t Ri•1Jii)rl u11 tJ11• (T'L'Ul~ In llurl, }om1ary; UJ01-0«rnit.-r lOOJ, DRC-OTP-OIN-0371'1, 
para 153; !M."'<-' llJ..il) lhe 51.lli.'mmt (REDACTED(, DRC-OTP41114-0CUIJ, par01. ll 
_,. 11.IONUC.: S1io:iiM IY•Jll~rl 1•11 tl1f' £rvtth m Uun. /nttililfli 21.Jt)l~CkaJf1l~r 1003, ORC-OTP-OIN-OlSl, 
p..lr.a. 64. ~10NUC, Httl1)u~ !11dn•u!fJ.:lll':H3t.1t1ill (lt11HI £11(1Jtlttt-Sut1f11Js 26J03J200.l iDJ(C-0~-0152--0281. 
para. :18 ). See a1!1C> U1eSt.i~cnt (RED.ACTEDI (ORC--011'--0l(.\._'4ll31. par11. 42J- 
.w. MONUC RJ.~111 iHt Chi!tt Stildim hi lhlr-l. ORC~OTP-OLS~.-(1255; 5'.-c •h.:) [REDACTED!. DRC-OTP- 
0105-()149. p.ira. 348 . 
.. Sra!A!'nll.'nl!. IREDACTED} (ORC-orr-OIOS-Ot:?7. Jl<ltil. 24). [R£DACTIDJ(DRC-OTP-OIOS{l()68 In 
ORC-OTI'.(ll(l!l-mffl. para_ 3) aoul [RIDACTEOl{ORC-011'-01 ~Ii;\>. pm. VJ 
""'Sto:nemcnts ot rREDACTIDJ (DRC-OlT'-OlllS-')070. p.lra. 31J. IREDACTIDI lDRC-OTP-012t,.-Oll>O, 
p.ar.t. 29), .and £R£0AcrED) tURC-OTt'-OJ32-ros4, polra.. 2Sj; see a.150 MONUC. Hi,.J<.'ir~ l111tit•i,f11tt.fler 
BjuflltOl'•Yli El1fanb·5'llJ11b 2b{t)Jn(X).1, (ORC--OTP~l52-0284.. p.:ita. 32}. 
,. StatcmcJtl fREDACTIDJ (ORC-OTr-0126.0Jhl, p.u.L 35), JCC--01-0l-Ol-Ob-T-37-EN 
f l5Ncw200bEJ.iled!, p. ~.line 8 to f' 71 Une 11; t-.-tONUC. 51...0al Ri'I'''' "" l}lt' £t't'Ul• i,11 lturl, f.11uu1rv 
2001·0..·c~r 2!HJJ, ORC-OTP..fll.lQ..(t..l75 

south-west of Bunia), '" Bulc (110 km north-east ol Bunin),~· BQgoro"' and Sot.1."' 
amongst other pla'e5> where they .illeged1y received military lr11ining. The Chamber 

notes th..1t evidence udnutted for the purpose of the corulrmeuon beartng indicnh.--s 

that, as a generat rule, the children began mllitary tr;i.ining the day (oUo\\11ng their 

.urivoJJ at Lhe ca.mp;"' the military trainjng could last up eo L\.VO months:": much of 

the- evklcnce s.hO\VS thtlt new recruits were trained in 11 systematic and organised 

rashion in tMt they were subjected to rihPQrous and strict discipline,l!iiil including 

IL"ng:thy and d.hi.lu~llng physicaJ exercises \vhich lasted all day, such a~ saluting, 
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'" St:itcmtlf'lts IRE.OACTEDl{DRC-OTr-0108-0128. p.tra. 28), IREDACTEDl(DRC-OTr-0108-()(>69, ~111. 

2b) and [REDACTED) (ORC-OTP-012(.-0lNl, f"lnL 27}; see i.'IJsn lhe reeumonv of Knsnne Pedu~. ICC­ 
Ul4!-lll·~T·3i·E."l l.5Nu\•1\n.Edilt.>tlJ, P M. tioo:?.S top. 115, Uu..-4. 
•See tr.:ln.'>aipl l)f lnten.·le" \Vith fREDACTCDJ. IREDACTIDJ; \'kloo rL>cording, DRC-OTP.011(J.Q2(tJ 
and Statement IREOACTID}. DRC-OTP-0100-01.28.. p.im. 25, 
··~ Steremcnts of IRliDACTEDI (ORC-OTI'-t>lOS-Ol.lB, p.lLl- 14• and (REDACTEDJ tDRC-OTP-111~ 
OlbO to ORC-OTr-0116-01.bl, ~'1r.:i..19) . 
.... Stuletn\.'ll~ ll~EDACTIDI (ORC-OTr-OHJ8-0129. para. 32), {REDACTCD) (ORC-OTP-OIQS-Olli'O. 
para.31), IREDACTIDI (DRC-OTP.fll'.!b-0131 p.lta..-llJ, (REDACTEOI (DRC-011'.()t:'b-Olb? to ORC· 
OIT~l2b-Olh3. JXlra. 37) .tnJ I REDACTED I (ORC-O'll'-(ll.3?·0084. para. 28), see also the ~Unlrln)• or 
Krit:.tinc f\!dl!kl, ICC-Ol-0t.Ol~T-37-EN{l.5No\•200t)Ediu..>d], p. 30. ltnes 12·!2. p 3'l. uees 10 tit 19 
ond p..45, line :?4 t.;) p. 46, 1Jnc 1:1 

St.awm..-nt~ vf [REDAcrEDI (DRC-0Tr·UIQ8.0073, para. 45} .uvl (R[DACTEDI lDRC-OTP-{112ft. 
0129. pora. 33). 
- St.it..mcnL nf IRIDACTEDI (DRC-OTI'-012(.41131 .tud. ut p.l-rllaJlllt. pat.a3..4J, 45 and 46) 
_,..SC.k'Clllil\tor IRIDALLEDI (DRC-OTP-0Ul.flll89 see. ~n pcrncutar paras. 40..54) 

St•Ut.'ftll.'OIS [REDACTED) (DRC-OTP-OIOS-OIJJ to ORC-OTP.Olffi.-0132, raras. 43-45), 
fRO)ACTED) (DRC-OTP-lllos.rot'2 1,1 ORC-OTP-01QS-00i'3, p:uas. ~3) (REDACTED) (DRC-OTf'· 
Ul2M)lfl6, para 51) .tnd [REDACTED) (ORC-OTP..fJll4-fll12'\, p.;ua. -llt 
I"' Sti'Hemcnt fRIDACiEDl (DRC-OTP·Ol()S.{1133, p.ira. 51), MOr\UC. S~ci.i/ &•11c1tJ otJ lllt> £t'C'1th UJ 
fl1.1ri. /m1w1ry 100!·Dr«1nl'ld 200J, DRC-01T'·Ol29-0375, rarOL l4'l,: see also 1CC-Ollfl4-.0l~T~37· 
E1'.f(l3Ncw200hE<IHl:'dJ p.~ 
•StJh."1~t IREDACTEDl, lDRC-OTP-f'.1132:-oo:KI, p.lnt. 55 to ORC-OTP-013~~1. ~'1ta. 50 and 57). 
•1 Stii!L'nh!nt C'•f JREOACTEDI (DRC·OTI'-Olos.-0073, p.t.ra. 43) 
llllStilWmcn.t lREDACTEDI (DRC-OTP-Ot1b-fllllo. p.tr.i_ 53). 
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266. The Cl"1mbcr points out th.it ll •pp<.r> that upon complcti1>n uf their miHLaJ) 

l:riliJllnJ;. the- children were deemed fit for ccnnbolC.:8 orul that l"PLC commanders then 

sent then1 ht the f ron: line to fight, ThL" 1:\1IJ~n~ admlued fur the pLitp(lSc: of the 

COIU1rm.ttion hearing d1:)e~ show th.l~ chlldren under the Jg~ v( Aftt.~ yeJ~ 

participated •ctl•·ety in hostiliti<'S. speeitically in Libi and Mbau in October 21)02,"" in 

Largu in early 20(13,"' in Upri'"' and Bogom'~ In februory/March 20(13 and in Bwlio 

in Moy 20()3;""' thot during the fighting. child"'n under ~,. •ge of filh.'efl ye•r.. 

reportedly used t.hei:r arms, that some:' 0£ theru reportedly had to k.iU,:i..i and that many 

recruits, includlng minors under the n~e o( fifteen years, lost their lives m combat, ~ 

amn1unition.1~ 

marchmg, toking up positions and runrung, ~ as well as compelllng them to sing 

<>li,gressive military sonJ=?s;W they were also trained in the use o( firearms-m and, at the 

end 0£ their t.rnining, they often received a nulltary uniferm, a lire.'lrm and 
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-..~ StatemmJ (REDACrEDJ: "There \\ ere im1,.\t.be-r three commanders based in the ;.an\e c;unp: 
Comm."lnder Jc.in BOSCO, Ccimrn.uid.cr ll;n•id Kl5EM90 o'.lnd an...)lher romm.1nd"r"' lvbe na~ I bave 
forgl'ltt'-'ft. Th."'! al .... a\s hed h)dyguard; .uounJ thl!m Whl) .to:t'tJn1p.:inied U"lt.'t1' '-"l;erywhcru. The 
gu.urds were In f.xt children agN 12 lfl t.r-, DRC-OTP-0126-0159, para. ?h. s...~ al.:.t"I lhi: SU!a!menJ> 
fR£0ACTEDI (DRC-OTP-0131-oos], para, l<IJ, fREDACTEDJ (DRC-OTP4111tll-iW2, J>.l" <<IJ end 
[REDACTED! (DRC-Oll'-01118-(JlN, l'J"'· :U) 
·~ T"stimol\~ nt i.;.rlstil'W' Pedum, ICC~l/04-0l~T·37-f!J'l:(15N()v200be<)Ued), p. 100, lines ~?-4 see 
.llso Crf~5S"".WlUUtlQn Of Kr.iSfUU"! Peduto. ICC..f11/04-01/06-T..J9..ENl21N(W~Ui'dl p..-,ge 96.. tine .3, 
tl) P 102, I~ J. Sec al!>P lri{t'it .;ection on the i!tl!:IL'ltcr ul an agreemeea or cornni.-in pl.tl\ .and more 
spccfftc.dly 11•· L'Yldenro f(1;ilrdlf\S lha U$CI of bod}'f.Uolrds b\ llw mu;;l sen.i1)t FPLC L')mm.lnd'"'"" 
(n111~oor1 Ki!ll'.01hfi and BMco l\laga.nda) 

SlJtemcnt. lREDACTEDJ (ORC-OTr..01_26..0154 aod DRC-OTT'.0116-01111), par.L 26· "Tltei...-: children 
wew supf'l'ISed to ensure ~ prnt...octlnn to l)'tojfr" n.lln111.mdcn. 11t llll umes either durlns p..sw'1! or \Vilt, 
as wcl.l a~ Olrl) t.la-i.r Wi'olJ'l"'"lllS an.cl .lmmun1tion.") 
w Tesumonv ("II Krlstloo Peduto. ICC-Ol,t'.4-lHIC~T·J7·El':"ll5No\·~)bEdlt~1. p- 2-Q>. llne l3 to P 30, 
llM 25), see .ilio lht- cross-eaamtrcuoe of Krlsttnt' Peduto. ICC.t~l,I04--0J,ut..T-38- 
E.'l(?i)Nov20CJ6;:01n.'l1.ed), pa~&'J. llne8 tc.1 p. 00. line 12 

269. This arucle of the Sto.Hute derives from Article 77 o( flrolocol Addition1J/ I to Utt: 

C..•t1t:'l'Q Ct.tr1t'tt1UdttS, which deals \.\1ilh th.: prot«tion or chitdren during armed 

conflicts of an internationat character. 

under the Jgc nf fi.ftecn years into rutional armed torees and lhing them io 

participate actively in bQS:tilitiL."f. .:unstitutet. a serinus, vlelation nf the ~\'/!'. 01.nJ 

cw.tu1ru. applicable In lntcnl.ltiun.tl Mmed t'llnflict, \"lthin the c..-slJbllshL"t:I fr.i.mc\\'OJ'J.. 

of internauonal law. 

268. Under article 8(2)(b)(uvl) of the Stature, conscripting or cnlhting children 

J. Discretl! tlt'trti.'lll:. u1 HI.( tuw drtJ'clrS: "Jn/11 Utt' 1ut1ioual arn1td farr("f." er 
"utlo armed fi1rm or g11111/bl .. 

21:17. ln adduloo, the Chamber (znds th.Jf there as su(ficient evidenoe to establish 

substantlal grounds ro believe th.ut children under the age o( fifteen years were also 

US<'Cl as bodyguards by the FPLC commandees>' and th,n Thomas t.ubanga Dyilo 

personally used them .. , It appears that these children were then asked I() s.l!cguurd 

the physical sakty ot FPLC commanders, even during military deployment>, a 

practice which directly endangered their own personal s.lJe-ty.:.. These bodyguards, 

\\'ho included children under the ege or fjf-teen years. were also responsible tor 

prott'CUn~ the ~nct'al .st;_iff headquarters located in Bunia.,... 
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.,. lntenwtlooal Committee o( the Red Ctl'6S. G1rJt1Jtt:1ditry uu Jlw A.h.lJliolfaJ Ptuhi6>h v( S [ 1utt l>JT t» lJlt' 
Gl•ttft"'.r C1.111t't'l1timtS of 12 ;Llg1nri 104.9, Gelle\''!), Saud<-\Z. S\\1in.t.rs1J and Zlmmctm.l.M (.,_>Js).. 19!l6, p. Sl5, 
para_ 11»1 to p. 311.1, p.lTiL lfi7·L 
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273. The commentary on Artic:I~ 43 of Protocol I states that the notlon or "polrty to 

the conflict" is foilrly wide, in\'nlving ni.H onlv resistance movements representing cl 

pre-existing subt<'-ct of intem.ltiOnJJ JJ\\' and govemntL'11ts in exili:, but ~ilsu those­ 

Af;hting Ior conflicts of "self-determmauon" or "rutlonJ.1 Ilberatien" . 

272. The Chamber notes that, in the context of J. conflict of an internatic>n.:t.J 

character, PtLltuc1>1 Addition.ti l does not require that the armed (orces be 

governmental fon.~ ln thl"I 1~.ltd, th~ Ch.m1ber refers to llle commentary on the 

Prol't'la~I, \\ hich t:.tJtes that •fit is perfecuy clear th.it the Protocol has extended its field 

o( .>pplic.ltion to entities which are not States, I· .. J lf they conform bJ the 

requirements oi the present article, tiberanon movemenis Rghting against colonial 

dOIUill.J.tJOn 1 ... ) and re5J!o'-*ll\t:'l" movemerus reprt."senliOJ; J pre-exlsting S:ubjL'Cl n( 

intt!mation.dJ law D\.l) be "'P.lrtie5o l() th~ (!Qnflict" "'illtln the mi£ning or the 

Conveuttons and the Protuo.t1 However, the dUthority which represents them nl.ll!.t 

have certain chari.lcteristi.cs ('f .l goverruni91t; ..lt le.tit in h!IJ.tJon to its armed forces. .. :in: 

271. The Ch.ln1bcr Cl.'Y'l~idt:rs thoH the expression "n.ltion.il armed furees .. must first 

be deflned. Jn this tt.-garJ, Ar6cl~ 43 or fJrutoc.YJt Additional I to tire Getti.'l'il C1•i~nb'D11s 

of 12 Aug~t 1949 defines the armed £orres uf it Party to '1 ronflict as conslslinn of .1U 

organi:.ed armed Fore~ i;roups and units which J.J'e under u command responsibl~ to 

th.it l'arl) (or the conduct of its. suberdinates, even i:f that Part)' is re-presented by <l 

governn:1ent or an .1uthority nllt. re-.:~nlzed by an adverse Part__v. Such armed forces 

must be subject to .m lnrernal dlsciplln.Jf)' ~ystdU whlch, inter all.a, dlfor~ 

compllonce with the rules of intemotioru:iJ lil\\ applicable in armed cQntlict. 

270. Pursuant tC1 ArticJe 77(2) of l'ru1ot.nt Addrtional I 10 tl1l' Cen.rva Co11roa1tinns. 

•[tjhe l'>rbes to the conllld sh•ll take atl feasible measures in order that chlldren who 

have not attained the a.ge o( ftfteen ye.JJ'S do not take J. direct part in hosWit.i~ and, in 

particular, they shall refrmn from recruiting them into their armed forces ." 
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- L.-g;s/ COIS('((Ul't/M llf llH.• Coo.srtt.tdll!ll ~II lVMfl in tile O«J1t1s•J ~fbhJJJllll Ttrrll.\fll', AdVl5'1r)' 0p1n.1un 
9 July ~fiJ.1. Lt:.). Rq>oru 1004. 

Titt P1-ct1a.1d<.IJ' o_ Dtbb Ta.hi, Case No. fT -ct.t-l~A.- ApJX'a1 JuJsemcnl 15 lutv 1999. paras.. 164--166 
and also 11tt Pr.;•~"CJ11'i't 11_ Tilwmfr Bllt&:it, Case No. IT---95--l+A. Appeal judg_l..'tnt'nt,. ?9 Jul\•~. p.tras.. 
1m-1n 

277. fjrsUy. the ordinary meaning of the adjt.>ctive "nationa!" does not necessarily 

lead tu nn interpretadon of the term as mi!.mlng go\ ernmental armed fnrces. 1n this 

regard, the Chamber notes that the Appeals Chamber of the JCTY defined the term 

'"n.ltionJ.l"'·1wi within the meaning of Article 4(1) flf the Fourth Geneva Converulon for 

the purpose oi tktt-rmining who can be considered a "protected person" und v r the 

Convenuon. 

4.. A spl"ci~d meaning slt.ill be g1\!en Ln .a teem if 1L ~ er.1abhshed thar th .. • piart1.c-; 
M•lnlcntkJ .. 

I- .J 

L A tre.lty sh.ill be lntcrprcti..>d tn good fal.th In l)OC1xd>ince "uh d\e l-..rdln.ll) 
mt'.<l.ning h1 be gi\ic11 1,1 Ult" term11- of U\l' lM.11)" i.n Llwtr cceu . .,,t .and In tht! light llf J.t!t 

t•hi<<t and purptise. 

276. In this J't.'8<lrd. Article 31 of the Vu·1uut Ct>tll)f'J1tltt1t t>tl Jhe Lilw u/Trl'Dtu·s. l!OHtl~J 

"General rule of interpretation", provides th.-it 

this proviston to "governmerual" armed (Qrce:.. 

of article S(2)(b)(""J of the Statute, the Chamber recalls th•t the <ontext of 

intcmationJ.l armed conflict is not restricted ~lle.ly to the use of force between two 

stdh'.!'t, but thJt It extends to certain situJti()ns ln which partil~ to the C(lntlid may be 

organi:.ed armed (ot'C'CS or 1;;roup!>t. The issue ralsed here is whether the .tdlectlvc 

"national" qunllfylnt; the term "armed forces" [units tlie scope <;>f the apphceuon or 

274 Furthermcrc, the Chamber notes that Article I of the 1907 H11$'" R<g11l•lw1is 

ru11ctr11u1~ Ute lnll)j rurd Cu:ototns of \..Yor, which has become part of customary law,~ 

also requires 01ililia and volunteer corps lhat are not pilrt or an army to fulfil the 

Iollcwing condiuons: be commanded by .t person responsible tor his subordinates; 

have a fixed distincuve emblem recognizable ;.lt a distance: carry arms openty: and 

conduct their operations in. accordance \\ljth the laws and customs of WM. 
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w Thi! Ptl'bc't'ldl•r e. Dus.lit Tihlu\ Ccse Nu. IT--9-l-l·A, Appc.llJuJgl'!lll\'f\t, 15 JuJv 19Q9, pi.u-.:t. lfih.. 
x•1 Tht Pt~t()rl', Dtt.Jlif. a tll., Case Nfl IT-%-:?J·A. Appe.d Ju.dg(l!Th..'fll, 20 February :!OOJ p<11a. ?8. 
l"l ~·the Enghsh ta:\.l •Of the ra111t11 Q-,1.n..i Ct>i'tt¥»i!oo rrlJJtmt' s» lllt' pnirtt:.iA>l'I of 'Jt?di.tt1 1"'¬ !$1.'! tlt lrl hlrJt' 
(lfu•ar .. l'.?August 1949~ 
1:"I Par<1paph -4 o( lhi.> rrel-mblc ol tbl· RQme SldWW t1r 17 Juh I WS and .U1id"'S. t .md 5 oC Ille R1)me 
SUtutc.. 

commuruty as a whole .. must no Jon~r go unpunished. T.'] 

281 Secondly, interpreting the term "national .. to mean "governmerual" can only 

undermine the obit-~ Mtd purpose of the Statute lit' the- Court, \\•hidl is none other 

than to ensure Lh<.H .. the nl(')Sl serious crimes of concern to the intcmuti~nal 

280. Ac«>rdmgly. th..- Chamber observes that the Appeals 01ambc:r of tho !CTY hos 

construed the term ••naH01lilJ"n in Article 4(1) of th!! Pourth Geneva Convemlon JS 

referring not sol~ly IQ n.Jtionality JS such, but also IQ ihe fact of belonging to the 

nppthing party ln 01.n.MmeJ ronflicL 

27'J ln Tl11• PrLIS«llliJr o. Del11lit1 et 1tl., the AppeJl!io Chamber of t:ht- ICTY held that 

"Bosnian Serb victims shnuld be regarded as protected per><•ns for Liu: purf'\)Si"' of 

Ceneva Con, enuon IV because they were arrested and detained mainly on th e basss 

of their Serb identity and they were clcarl) n.,;il.rdOO by the Bosnian authorities as 

belonging to the opposlng party in on armed conflict and as posu1g a threat to the 

control by this P<Jrty C)\'Cr persons in a given tt.>rritor), alay be rc-t,P3tded as th~ crucial 

of national allegiance, I ... j in such conflicts. not only the 11'~t and the drafting history 

o( the Convention but also, and more unporrantly, the Convention's objC'Ct and 

purpose suggest 1hot ullegiancc Ill a Porty to the conOict and. correspondingly. 

178. On this pouu, the Appeals Chamber of the ICTY held In Tad1c that "in modem 

inter-ethnic tinned connrcts such as th.lt in the former Yugoslavia, new States are 

often created during the connld and cthnicity rather thnn nauonaliry may become 

the grounds for aJleglance. Or, put another way, ethrucity may become deternunative 
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qul!Stion and the .:innt-d c:onfUCL As previcusly ~tab.•J, the Eli;;omcnts ol Crimes 

286. A war crime is conltnittt'd if there 1~ a nexus between the criminal a1:.'l in 

C. Existe.nc-e. of a nexus between the umed oonJLict and lhl' alleged erlmes 

ierm "the n..1Lio1"t.Jl armed forces" is not Hmlted to the armed forces or .:i State. 

285. Thus. the Chamber censldees that, under article !1{2)(b)(,xvi) ot the Statute, the 

St.Jtutc \".Jnted t.o include under J.tlicli: ~ of the St.itutc at l:tr~cr 3.rrol~ 11( (:rfmin.."1.1 

conduct committed in the ct'lntcXt of an intt!m.sHun.t.l armed mnflicL 

article S(2)(b)(»vil of the Statute. This would be t>nLUnount to admlnlng Ul.it the 

perpetrator of :..uch a crime- could ek·.ipc prosecution simpJy because hi..~ or her acts 

were eemrnlued ln the context of an lntern .. ,tion.al armed conflicL The drafters of the 

it would be absurd that Thomas Lub.mg-.:1 D)"ild could incur ttimlnJl responsibllit> 

rnr the crime l)f enlisting or conscrtpung children under the age l)f riftt.'ell rears QJ\l} 

in the context r1f an internal armed conlllc::t St'll:ely because the f'PLC. as an armed 

r~. could not be described as J. "'titttkwtJ1 armed force" within the meaning ni 

™· In fuct. on the basis of basic bumanltarian considerations and common sense, 

Ra"ut&(I ma:) be h.id lfl .supptemetU.11)' means I)( lnlC'J'ltUIDun, 1ndu.:hng l~ 
pr"P-lro~ry work of the t.reaty auJ I.ht.> .:sro.tnbta.nces ~u dlii mnclUi.il~lt. ln order In 
confirm the me-.lninl) n:.oSulUn~ rrnrn th e i.tpplk:abnn ol JJrtidci 31. or b-1 determrec 
the m..-anu'S \\thlln ue lnli.•rpretah1'll"'I ~cncJtng t.-> artide 31: 

~) leaves the n~arung amb!:gu11tb or 1>h!I01re; or 

b) ll°QJS to a rcsuh \\0hu:h t5 nt.lnJfe'Stlf ab!>urd or unn!iull)M.bl~. 

283. Mnrt.'(IVt!r, Articlt.! 32 nf the ViJ.•ruw Ct'lfi..'tntWu 1..111 f/;(' Lau• iJ/ Trtath..>s, erultled 

"Supplementary means of mterpretation" stat\1~ thJt 

eil."'i!pc' prosecution i( he or she belonged to a party to the same conflict described as 

an armed i;mup (such as the FPLC). 

282.. Thus, consmung the term "national"" to mean "govemmental" nu,;hl present 

the judge with • genuine paradox. Indeed, he or she mlght be led to consider th.11 an 

alteged perp<-trator can be held responsible if he or she belongs to• party to a eonfhct 

which is linked to a Stilte (the armed forces of a State, such as the UPDF), but would 
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o:rf TI1t' PtoM:td.ir e. DiuA:;;i T11.iit. Ca5'!' No. rT-94-l·A. Apf"l•'' Jud~m1.."0I. 2 Oc:t.)b.;!r 1995, par.L 70 and 
elso TI•• Plflg_..:J1t1v r- Ra,Wsf;w Br.la1t111, Ca'>t? N{I. IT-99--~·T, Tri.ill Judgcill•!nl,. I SeplL>mbef 2004 para. 
Ill. 
""'111~ Prc.>xfl1llJI' t'. o..i,..., "1..11,tlt QJtd At.i.riu Ctrl.:r:., Ccee No. IT-95- l.f/2-T, Trial JuJgl'm1...-nL 2fJ Febru.uy 
2fl0 I, p.1T.aS. J2 .aod )3 

""' St.ll.l.."YO.lOOt:. <1t (REOACTEDI (ORC-OTI'~H?b-OINI. par.u.. 31-33) and (RIDACTEOJ (DRC-OTP­ 
OJ l.J-0019, rxu..t. 20~ see al.so i.ru,, vldeo fcatunni; Thon\.lll Lob.mg" OvJJo vblting I.he RWJ.tnj.'lT.l 
tr>tining a.mp tin 11 FebnLU'\ 2')03 (specifiotlh the rranscrtpt i.lf the vi&.-'l\ DRC-0Tl41120-0293. Uncs. 
1111-113). 
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289 On the evidence admitted for the purpose o( the confirmaticn hearing, the 

Chamber considers that there are substantial grounds to believe tMt children un .. ter 

the ;:ig~ of Hftt.>en years were enlisted and conscripted in order to undergo .i short 

military training Llsling Jess than h .. ·o months during which tht!y learnt ho, .. • to use 

\Veapons, among other ski lts."' The purpose of the tr41in1ng seems to have been to use 

them m p.artidpa.te in hostilities alongside UPC millti.., members, specifically in Libl, 

288. Havjng establishl-d th.: existence l)f an armed conflict, th.: Chamber observes 

Lhat in order for ..l partleular crime to qu..1.lify as a war crime within the meaning ni 

articles 8(2)(b)(l<J<vl) and 8(2)(c)(vli) 11i the Statute, at this stage, the Prosecution must 

establish that there are substanual grounds to believe th..lt there ls a sufficient and 

clear nexus between th.-u crlme and the conflicL ln other words, it must be proved 

Lh.lt there are substaruial ground. ... h:1 believe that the J.lh:ged crimes were closely 

related tu the hostilil.it.~.J;"; 

C:'l)nJ.ui.:t need not have taken place iJ'\ the mid~l or baute, N(lnetheJc::.~ the armed 

con.ilict u1u.st pl..iy .l substarulal role in the perpetr.itur'!-. decision, in his or her ability 

to commit tlie crime or in the manner in which the conduct "M ultimately 

comrnlued 

287. In thi• respect, the Chamber follow• the approach of the jurisprudence of the 

(CfY,r• \\•hh.-h requires the conduct to have been closcl) related LO the hostilities 

(K'curring in JnY part l'lf the lt!rrihJries eorurolled b} tht' f'-ltties lu the conflii.:L The 

armed cnnflicl need not be considered. the ultimate reason tor the conduct .tnJ the 

with an armed confljct. 

require Lhat the conduct in question took place in the cont-ext o~ and , v as associated 
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-Stiik'nh!nlC'•f IREDACTEDI {ORC-OTP-0126-013t, p.t.ra . -tt and ORC-OTP-0120-.0132.. p.tra.. 44) 
c. Scil.Wmcntof[REDACfEOI {ORC--011'-lllt~). Tht..• vdt~s clillms Ill bave been .mluitcd I.fl l!.lrly 
2llOJ b' Sot.l [para. 21') .. ntt le) hit.\''-°' Luer bt.'f.!n till.en lit I.hie !REDACTED) millLtrr c.amp (~ra !3) 
\\1lu:m he undcr.\'<.!nt 111iliL"l.t} train.mg duri:ng \~tuch Cnrrunandd (REDACrEDJ alk<go.>JJ\' tnlJ Chem: 
"our gun WAS our hlthcr .and nW\Lller - our buJJcts our ..:hild.ron - and lhat 1t woukl feed .:and dothe us" 
[para, 25) amt lh.it th~ would fighJ all the Wfl_, to Kin!oh.MJ (}.Xtra l5J At lhe eed uf thts 1r.uning 
\vhlch lastcJ "othnO!ot l\\•,1 monllts• {para. 31) h\.' wilS t1ppC'lin1cd t.!!10011 to Co1nm11nJcr fR£0AcrEDJ 
(par.t. 31) and in the muffle N his dubes he was acbvely ""'<'l\'\"'Cl ui tl1e bcsuhnce, ut (REDACTIDJ ui 

pemcutar "Jil'Uurul Fehtwty~l3 .. (p.'.lr.a..~).S.....-abi.1 [REDACTED) ORC-OTP-C)lln-11154. pu.r.t.-li. 
-sc.:i1..._~nt IREOACTEDI lURC-OTr-0132-0089, par-.1. 49 tt1 ORC-OlT'~l31..flll90, ~ril. 541. 
... Statdnt'!nl IREDACTEDI (ORC-OTP-0131-0(!Qll, rar.i. 55 m 57) 

.Sl.ih!llWllb fRIDACTEOJ (DRC-OTr-0114-t"IOIS, par.L. 20) aod. [REDACTED) \ORC-OTI4'Jl~ln~. 
p.ua. -17) . 
..: DRC-OTP41105·(».l"), p<11a. 79 and DRC-OTP-1.1105-(llOS, p;ira. 115. 

ICC~l-Ol~T-37-ENfl5t\;m~fl1)6£ducdL P 114. li.ne ?..~ to p. %. hne 15; !llee alroo ICC4J.l-Ol-(H4lb­ 
T-39-F..Nl21No\~200i!)Edlh1d), p. 81, line 16 hi p.8!. unc 13 • 
.,... J Wman Rlgha. wesch, lturt Cmvl\'1l in Blood'"' Ell1niil1,'I11 T111~dLJ \'ititw~l' in 1''1•rlltl'll5tln1 DR CotJj\"J. 
ORC-0,,,-(11~3 

No. 01104--01/06 IC)O(l57 29 Janu•iy 2007 
lfT' 11J' 11•i 'JI 'ff 

2-91 This is corroborated b)' Kristine Pedum's tcstin1onyl!O .ll the conlinnalio.n 

heanng, by a Human Rights Watdi report dated July 21)()3 .. 1 as well as by the video 

of Themas Lub .. ng.i Dyl111•..,. vislt tu the R\,•amp>:11'.l.i lr.\iJ1ln8 GUnp on 12 Pebruary 

2(J()J in wbich ht.' I:. seen menurJglng new ~-cnliJj. to fini&h their Lr01lning and io 

prep.tr~ tor ronlbolL 

H1H"''""'('f . .i1.ter the Ugandan .iuthonbcs agr~-d to mtbt.uy cr.1.1rung tor tl1e Hemes, 
nn eaeestve rccnu.tnwni c•unpalg.n gut underua\ bi BUNIA .u1d (f'w. MinnuJ,dh\g 
area, K.o\HWA (REDACTED! th..il he had inf»rm..'1 the eonecnvuv t..:hit.~B hl ~nd 
over as ln.1ny }'Oung Hcmas.t.s pnss1bJe. Fl'(lm \\'hou KAH\\'A satd. fRIDACTEDI 
Llul •bllUl i~ mUJ.ti.Jlni..:11- all Hi!INS - were lroJ1ned ill KYANKWANZI catup in 
U~nda." l ... J "Clu~( KAH\\'A offcreJ ~1A~ORO .. s ~ UPC't fl~t mif11nry 
trilinll'.lg ceeee, \Vith tlw site egreed upc)n. the Hema tro:dUIJ)nal dut'ci. sent lh!.'lt 

fmlllfi pecirk! to \.lA1'.'1JRO to uedergo military tra.iruns....., 

29(L In lhl' respect, the Chamber not"" thJt in (REDACTED) statement, 

I REDACTED] polnl'- 1\ut lh<tt 

Mb."u, Kpandro1n.lm, rn Lipr! in l-ebruary 2tXl1,,~. m Largu in early 2003"""' and in 

Burua in May 2(X)J.llil) and to "'6ght the Lendu enenues, ""'1 often on the fr-0nt line. 
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SWJimll!tU llf (REDACTED] (DRC--OTP·llltlti-{X'f7.J. ~-IB), sel! aOO the fm1dll.•t1tl1 RLJ!Ot-s f>/ tlJt' 
5ttrd.1rn;-Gcnrrlll l•'1 dlt' U.tttttJ .'lutl.JtU Ol:(illti:1dtJ:lt ,\f.ifuwtJ Ht lht Dl'rll.:1.;:Nlic R'IJ!tiblK lo/ tlJ1• Cot1,-:v {ORC­ 
OTP-01~. para. J .. 2) tv~tbt'or with lh.:i Spn.:i,lf R~1Jtltf wr tlJ1' £('t'11ts iu lturi. /1muurv 2002·D..'\Y1t1'1t-r 
2003, ORC-OTP-0129-0377. p.ir.u.155;ind 156. 
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293. Ac«>rdmgl)'. tho Chamber considers th>I thew ore substaruial gr.iw>d• to 

believe that the ecnduei h,'IOf... place in the context Q( and \Y.lS associated \Yith an 

armed 1:01\tUct in lturi berween July 2f)()2 and Iate December 1003 .ind in which the 

UPGRI' 30d tho FPLC Wo.'I'<.' key pl>yers. 

292.. The Chamber notes th.lt there ss ample evidence to the e!/ect th•t children 

under the •ge ol nlteen years reportedly remained in the service ol f'PLC 

commanders up until the end of December 2(03.llli 
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• lCC-Ol,uu1~733-Conf, ~'1ta. s. 
--1cc-01JU.t.-Ol/~758-Cn11f. para, 15. 
• ICC-01 o\)-l..fll/~75H-Conf, par.a_ 'lO. 
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Q)ltseript.ing .lnJ enlisting child :.c1lclicr:, emailed lndividual crimin..il respcnslbillty . .r. 

111e Defence further .tllc."gb that the principle of ror~e:tbUity, which requires the 

Court ltl exercise it5; juriMlict-lon only over the most serious cnmes o( concern to the 

intcmationJ.l community as d whole, must mfluence the contours v( the meaning of 

conscription and enllstment, li:l> ln th.ts r~ard~ the Defence considers that the crlme o( 

enlisting Is. included neither in Protocols Additional J and LI to the Geneva 

2-96. The Defence also argue!. th.it the Rome Statute entered into fort.'-! in respect cf 

Uganda onl) on I September 2002 and that Rwanda ha. nt>l ratified IL The Defence 

submns that ArticJc 65 of the Fuurth Geneva Convention provides that ii the 

ncrupying Power wishes to Introduce nit'" pM.11 provisions. they ~JJ not conic into 

((>rce beforo they have been bruught to the kru1wkoJgc c>f the inh.!bitants, The 

Defence "''""° that nenher Uganua nor Ll>e DRC brought IQ the knowledge of the 

inhabuarus .,r lluri tho fact that th. Rome Statute 1"1tl 00:-n raliflc-.:l anu that 

295. The Defence maintJ.ins that Article M of the Fourth Geneva Couvention must 

apply since the armed connlt"t W.\5. of an intemation.tJ ch.iracter,,.. Th.b J:rti-.'IC' stJ.h.~ 

!hot "ltlhe ponnl Jaws ol the occupied territory shall remam in force". Accord1ni; t(l 

the Defence. cnly le-Klsloition in force at the i:.t-.lrt or the occupation remalns ln force 

and any lows passed subsequently do not apply. 

294 At the <0nllm10lion hearing. the Defence argued Ll>ot the principle of legality 

o( sentences and crimes required the Chamber to make .i threshold derermmauon 

whether Tbomas Lubanga Dyilo ~\1.lS aware or the existence ot the C1'Lm(> of enlisting 

and conscript ing children under the it$~ o( t1ft-een years and using them to participate 

actively in hostilities and whether he could forescc I.hat the conduct ln question was 

c:rin1inaJ in nature and could therefore ~nt.iil lus criminal responsibility. 

V. THE PRINCIPLE OF LEGAllTY AND MISTAKE OF LAW 
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The prflhib1t1on on '!he rocruilmmt of ch:ildron botow lhc age or l.5. a fund1.1:menlill 
eldnl!.UI of tlh:! pr1>h.>cttnn o( chD.dr~ w•~ fo-r the first ume dbblisheJ in the IQ77 
A;t,tlfiwwl Pr"'"°'" II to JJN GtUL't'il C.0.11t'4'UJ.itJ,b, a.rude 4. p.:irap;raph 3(c~ of ¥.hkh 
provides lhal childn'll sh.lll be proYid£.>d '''itl1 the care anJ aid tJ\f.•y N"qUiro. .ao.d 
lh.:it 1n p.:irticulilt: Oiildron who beve O(lt .111.il~ the il&"" fll JibU!n years .WU 
neaher be recruited in tl'il' 11m\1...-d forns or gl't'ltl.ps nM aD01vt-'IJ to t.lL.• p.ut m 
hclSlilities. A deroJe later; the prohibiEi('ll'I on the recrutnneet ol c:bUJn.'1i Wlow l5 

298. The Representatives oi Victims .i/OO(H/06 to J/\~1()3/(lli consider th.11 the 

drafters \lf th~ Rome StJtutt did rl('lt intend to establish new crimes, but rather to 

structure the p1;1:1.s£hility of prosecuting lhOSC c:rirn.cs which intern.ltinn.al custom 

.ilre.:sdy C\)t\Sidcred tn be \•ioJatiuns of hwuanit..lrl..ln law. ln support t'~r their 

.illt!gJJions. lht.')' i1LI11tt> the l<.t•Jifirl of t/1t' Srt'ttlary-Gbtt'tttl "f U1t UlutcJ NiUtcJHS cut tltt 

£stt1bU:;/t111t11' uf d S1iecurl Court for Siernr Leo111t, which states thJ.t: 

297. The Pros~cution ~ub1nib that the principle l')( legalit) as de{in~d in article 22 nr 

the St.llUIC i!s l"IOl infringed by the Document Coruainlng the Ch.i~es th.lt it 

presented. The Prosecutton ls t'~r the vieh tll.lt arrlcle 32(2} of the Statute h1hfch 

specifies th~l d mistake ('t IJ\Y as to whether j particular type of conduct is j crime 

within the jurisdlctlon .,r the Court !lhnU not be u ground tor e.xcluding criminal 

respcnsiblllty, Accordingly. the Prosecution considers that it is sufficient to establish 

th.u Thomas Lubanga Dyllo had knowledge of ~"' constituent faru cf the crtrnes 

with which he is charged~:"ll't The Prosecution also argues tlutt the Defence subnussion 

lh>t durlni; the period covered by the chMi;es, the rules or Id\\ crl1runollsinx the 

recruitment, enlistment and use 0£ child sotdsers m bosullues were neither 

foreseeable, accessible. nor deflned with cert.Jinty lor Thonl~s Lubanga Dyilo is 

F.lctu:illy incorrect.-"'1 

Corwentlons, nor in the Optional 11rotoc<>l lo lite Comxuuon ou tl1t Right$. of Htc Clu/1t,""' 

and theremre submits that the .let o( enlistment s11,,pl1citn does not correspond to any 

underlying conduct which Thomas Lubnnga Dyllo could Icreseeably have 

anticipated would enta..lJ tus lndlvtdual criminal responsiblllty. 
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303. Ace<>rdingl)', there is no lnfrlnJl;CmOnt Of the principle of legality if the 

Chamber exercises its po\v~r to decide whether Thomas Lubanga Dyllo ought to be 

using thilU~n under the age tlf llftt.~n ye.irs h'I p.1rticip-i'llc eeuvcty in hl)';.tilities are 

defin<-<l with suificienl particularity in ortides 8(2)(b)(xsvl) and 8(2)(c)(vii)," to 14 

and 77 '-1f Lhi." Rttmt.! Statute 01.nJ the Elt!!nt.!nb or Crimes, which entered intl'I feree on I 

July 2002. as entailing crimin.tl responsibilit) "'"' punishable as crimirul offences, 

3(12 Having regard to the principle of IL'g.Wty, the terms enhsung, "'ns..Tipling and 

JOI The a,,mbcr considers Ll»l the Defence is not relyinll on the principle or 

l"!lolity, but on the posssbiliry of excluding cruninal responslbillty on account or a 

mistake or the Ja\Y in force. 

3<KJ. The R~present.1tives of Vic:tin'ls a/()(KJ l/06 to J}(X)k.3/(Jf> consider thJt the tssuc uf 

the principle of lcg.illty was resolved by the entry into Ioree ()f the Rtime Statute, 

article 11 l1f whlch clearly imposes crlrninal rt.>Spon.sibHity if the conduct in question 

constitutes, .it the time it takes place, o.\ crime wl thin the [urisdicuon o( the Ct1urt..M 

Child n_oau.itmL1'1l \Va> t.Ttmin.lliscJ OO(on.- il wes exphatl)' kt our lB a i:riminlll 
prohibitJ11n In t"-'11) Lt.,, . .:ind certainly by N'owmbl!c 199h, tl'e etarung J)l"'l'int of tbt' 
tune- tramc rctaeve to the ln.dktmcl\l ,.,, 

299 In suppon ol their position, the t<epresenL>lives or Victims .1/lXlOl/06 to 

aAl003/06 reler to the judgement rendered by the Appeals Chamber or the Speciol 

Court for Sierra Leone in the case of Tl1e Prosecutor t-, 50111 Hluga Nnruta11, '"'hich hclds 

that it is established u .. c 

true .. emed lnra>s \V;t!i esL:ibUsOOd ln ;iJ1Jcle J.'i, po>.r.igr.lph J, ,,f thi."! t ~ ~,n..,tlU!ft 
lllt lJ" RJ~tb 0/ 1/11 OtJIJ. l)ruf In 11}98, lh1..• SW..fldt' of lftt lrr.t.!tnMlwnal CriJuutal CcJWt 
cnmmatieed tbe pnlhibitiun and qoalifled u as a war crtme. BuL while t~ 
prohibiUon on cltild rccmumesa has bv now 11cqu~n.......i o:i cuetomarv i.tltl.'.'m:tllon11I 
lo.\v ~tatus, It is tar kss: c:le.ar \\'lu!<Jb.'J" u is (U3tt'ln,.1ri1v 1~~ 45 4 wer mini: 

,-ntalhnJ; th.;> lndlvldual ertmmat re!ipnns-ibilltv ol the acroseJ.- 
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children under the age of Aftecn years must be considered as pro~i:t~J p<:rsons 

wuhin the m .. ·;inin~ of the Cci1cva Convenuons and the t'-vu Protocols AddjUonnl uf 

1977 ..... ln this regard~ Article 77(2) of Protocol Additional I shHes that .. the Parties to 

308. The Derence does not Jpp<:<lr hJ challenge the fact that "child recruitment" is a 

vioJJtlon ol interni.ltionnl humanltarinn law. Nonetheless~ th~ Chamber recatls that 

3()7. In rea<bing this !indtng. th~ Chamber notes, ilrstly, that the DRC ratified the 

Statute of tl1c lntcm.itlorul Criminal Court on l1 April 20(12, Le • few months before 

the period covered by tht.' PrO-SL'CUtiun ch°'rglng documeru, 

3(Jfi. ln addition, the Chamber conslders that there is suffi1..ienl evidence before it to 

estubllsh substantial grounds to believe that, at the brue, Thomas Lubani;.1 Dyilo was 

aware th.:tt voluntarily or lorcfbly recruiting children under the o.ge of fifteen years 

and using them to particrpate actively in hostilltles entailed hls criminal 

responsibdity under the Statute. 

3(15. The Chamber observes, however, that the scope of a. mistake of law \\,lilhin th.: 

rneaning of article 32(2) ls rclativch• 1i.mitect. Indeed, this .1rtic(~ provides thi.ll "[o] 

mistake of law as to whether .- particular typ~ of conduct ls a crime within th.: 

jurisdiction cif the Court shall not be a grl)und for excluding criminal responsibility." 

3(J.t. The Defence Mguo t.b;t1. at the time, Thomas Lub.·u1~J. Dyih) was unaware 

th.it volul'ltarU~ or foreibly recruiling ehlldren under lh£> agt:- l'lf fifteen )'L'.u'!. and 

us.in~ then1 to p.irticip.ite actively in hu:..tiliLies entailed his criminal r~sponsibllit) 

under the St"Jtute. 

commiucd for Ln .. ,l on the basis of written (l.c.'C smptt1J pre-cxtsung crimmal norms 

approved by the States Parties to the Rome Statute (lex pram.a}, deflning prohibited 

conduct and K-1:1.Jng our the related sentence (/er ctrLa), '''hich cannot be interpreted 

by an.Jlogy itr 111al1Ju1 partem (I.ex stricun. ,; 
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312 ln .idCUtion. the Chamber ha:. given special con:.iditralion to the evidence 

ineUcoJting th.it, even prior Ii) l July 1(>02. the date the Statute entered into Joree, the 

Hema and Lendu eommunitles uf Jturi were {.lmili.lr wuh the Statute .l.lld the type nr 
Cl)nJ.u+.:t which gtve, rise hl crinlin.lJ respensibllity under the ~tatutl' ln the. rt!'r;tlrd, 

the Chamber observes Llt.ll the .. fJrtiJt..tc'dlt d'ai:airJ rt.latrf d /JJ 1isl11uJJ1111 du ('ltttjlft insa- 

311 Moreover, In a deosion dated 3 l Moy 2(1(1-l, ~,. Appeals Chamber ol the 

Special Court !'or Sierra Leone, after noting Lhnt most Stoles proh1~it the recruitment 

o( children under the age of fifteen years and are parties to the Geneva Conventions 

and their Proiocols Addinenal, u, held that, prior to November L 99('11 the prohibition 

ag.iinst child recruitment hold already crystallized as a customary law norm. 

310. The protection of chlldren under lnt~rn.ltional bumanltarian l."1\\,1 is also 

recoxniscJ under thr 1989 ConVC'1tliott Drt nu· Rights of tilt' Child.• 

Prolt)("UI I in 1982. Ugand.J ratified the Geneva Conventions in I 9('14 and Pr1Jtocot~ I 

and II In 1991. 

3(J'J. In .iJJltiot\ the DRC r.llfk'<l thr G•nov.i ConvcnUons ol 1949 in J % 1 and 

the corullct shall take all feasible measures tn order th.:.t chlldren who have not 

attained the nge or fifteen years do not take a dired part in hostltioes and, in 

particular, they shall refram from recrulung them uuo their armed foN'es"' ,iu- Li 

construmg thi.s arncle and, 1n particular, the term "'r...~ruiling'\ the- 01.lnlber relies on 

the- Commentary on the Additional Protocols • .1CC\1rcl.ing to which the principle 01 

nen-recruurnem also prohibits accepting vohmtarv enhsunent, l'-41 
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L:ruverr.i~ Press, 2002:, p. 961 
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31b. As o result, absent a. ptea under .lrticle 33 of the- Statute, the defence oi nlistJ.ke­ 

o( law can succeed under article 32 or the Statute- only ifTilo1nas Lubanga Dyuo was 

unaware or a nonnative obiective element of the crime es a result (Jf not rc.iHsing its 

soct.11 significance {Its everyday meaning). •is- t-lo\ v ever, there is nothinn in tl1.: 

315 The Chamber also observes th•t arucle 32(2) o( tho Statute specifies that 

mistake of law shrul only be a ground for exchrding crimlnal responsibiUI) if (I) ;i 

nt.'K.lles th ... merual element ri .. -quired bv the crime or (ij) it fall!; \vi.thin the SL-Ope of the 

"superior 11rdcr~ #I or "'prescription 11£ law" Jt.•(encc under anicle 33 of the Statute 

ll]f rruul) Congo lese a!"l' still ueaware of the ~k'n~ of llw lnru-m.ulnMI Criminal 
Cl)Ul1. Lill' prt)\·i.'ilt\11S (If the Rome Statuu- .lnd its. r.llifh'.lt{nu by 11¥'1 DRC. II 
substanti;d p.:in N thl.' popullltu·111 (It liurJ ~ly follow·w:t the 5taruw's :cnt:ry 1n~ 
fill'Ct! and it .... as gra•t"-.J with nille[, p.trllcularl) bv tb(o mi.1nt vk:ttmi. ruwar cetmes, 
Tbe Sw.rut~'fi cntrs into Ierce ouuld n111 have escaped the .llttmr.i~ nf llll)1nas 
Lub.1nga. ""ho ctums tu be o1 poflt1d11n .-nd bc:ad of stAc..->, .llld wbo, because of ru, 
lnvclveesem 1n .:m armed mnOlt't, w.Mi dlroctly "'na:omed. .i" 

31-L AccordingJy. the Chamber considers th~ follo\ving ooservcuons by th.: 

Representatives of Victlms J,/(K)(ll/CJ6 to ;iJ(M)03l06 to be relevant: 

313. In her testimony before Lhe- Chamber, Krbtinc P,-duto explained lhot on 3(1 

May 20ll3 she discussed child pr~ttcctifm Issues .lnd tnJlh.!r.'. rc-Lltinn tu the roHific.Jlifm 

o( the Rome Statute by the DRC with Thcunas Lubanga Dyilo>.•" 

dlrutqu( Hc11rnll..tudu en 1'1nnHnct dl' l'lfun"~111 expressly rall.s for governmental 

authorities to work with competent u1terrution11l courts with .'.> vtcw t0 brlngin~ the 

alteged planners and instigators or the conruc1 before the tntemauonal Cruninal 

Court. .. : 
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evidence odmnted lor the purpose of the conlirmoHon heanng to show th.:.t Thonl~s 

Lubanga DyUo m1>;ht have made any such n1istake in the context in whsch the cnmes 

were committed. 
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"'" lCC-01JO.l--01~3S6-Conf·A1u.l. p. Ti. Tilt.' Ch.am~,, also pomts out that in parairaph 12 hJ ot fhe 
SubmtsSJon of the [)i)cun1i.'.!n~ ConLunutg 1tw Ch.ttg~ poMS.-:uu tn ll.rtlde ttl(3)(a) and nf the List Qt 

Evldenre purw.wl to rule 121(3) (1CC-01f\l-H>l/flfi.J5h). the P!Th<.'Cution 01!1111 n•fet1o to the ut.od~ fit 
lnabfhlv under ilrhde 2.5(3J(d) (I( tlll..• Slatuti.> ~· sCahn); 11\nL 

ln the D\\CU~t Contatnteg lhi.'! Ch.itges. U~ Pr()6e('l.lbnn subml.ts that TI"\l"'lm..u 
LUBA.NGA DYILO Is Criml.n;dl)' respunsibl..- 45 a Joint ~"f)X!tratru" purswnt 4, 
Artkl~ l5(3)tal Tite P1e--Tri.oll O"llmlbe-r found. up<m review C'•f the Al!~ Warlilnl 
Appllcauon • \\'"hl.c:h relied on man' af th~ same fJKtu.ll aU.."g.ltloru. as rt.' 
Document GtHLtlnlng th&! ~ • th.it lndit~.J n~perpetr;ttJun """il!I altoin 
powolillllv ol \'ial-1...• theerv of aimina.l res~1nsibllil\o. ()ttS(l(j un the facis as- .:tvt.tll-.•d 
ln the Oorun,enl Cnru:a.mmg Lile Cb.lrges. the Office or 100 rrri!iCCUll'lr behe\''-"" Iha.I 
..... nmmon purpt.lSe" lrt U!rtn!i t)f Artide 25(3){d) CllUJJ pt(ljX'tl~ be Cl,Vl5lcL.med as a 
uurd ;.1pphablt! m(.klc <,f aimin;-il llnbiluv. llk• Pmserution r~uesi~ th.ll the pre­ 
Tri.al Cb.lmber make findings lb.1t the k.-gal requttt.."Olnib or l.h.eo;e three m1ide5 ol 
Li.ablllt)· aee etrber snWillw.t ar nDf s;aUs:f~ b.tSEd ,,., n; rv,·it!\\ 1tj ~ m.ttl.!rial3- 

subn1Utcd .ll llw Conflrm.1tkln f-(caring. Such findinR-S "·ou1d promou.• ~ffidcf\C\' bv 
en~urmg lh.:.1 ut the l'V'l!rlt ..Ul) of the throe lq;a1 thronos (I( crimu'"1l liability were 
later deemetl in.furn. through events ndl lntU!oecn '"''this htru.+, llw P,;un~ wculd nol 
be tlbll~led to n.•lum tv tl'r Pre-Trial Ol&nbet hl ~J.. the ronltrma.bu-n or ta'"\\ 

ch.1ri;t..~ based <~n the same e\·Jdmbary iil'lnwing." 

319. Furthermore, the Chamber observes Lh1.ll in th~ part o( the Document 

Conramlng the Charges dealing with mdlvldual criminal responstbdny, the 

318. AccordingJy. In th~ Document Conwinin~ the Ch;u'8:\S1 the Prosecution 

cha~es Thomas Lubanga Dytlo \Vith crlminal responsibility under article 25(3){.l) ~1r 
Lhe Statute, which rovers the notlons Clf direct ~rpetr~tliun (commission of a crime in 

person), co-perpetration (CLllntniSSll)1\ of J. crime jainll)' with another person) and 

indirect perpetration (couunissien of J crime through another person, l't.'gardJess nf 

whether that other person is criminally responslble). '*,.. 

317. Pursuaru '" ["l;'U~1tiun 52(c) of the R.·sulullott> uf tile Court, the Document 

Containing tbc Ch.lrges must include "3 IL-gal cl\ol.t>u:.terisillic'.\n uf the f..>cts to accord 

both wnh the crimes un .. ler articles 6, 7 or 8 olrui the precise form 11( polrticip.ilitm 

under arricles 25 and 28. ·• 

A. Modes ol li.lbllity 

Vl. CRfMTNAL RESPONSlBIUTY 
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""ICC~l~-Ol!Qt,..748-C"nt. p.1r.1. 26 . 
.. ICC.011(~4'1/0ft-74!4-Ctu\f, p.lr..t..27. 
•• ICC~l,IC'.4~llft'ln...h.ll'S-Glrr. p.ira.. ~ 
un Paragraph l3 ('II lhc "wnucn sobm1~lnns of the Ll•i;al Rl•present.uh \I c.1f V1ct1m ~/0105;t>6" (ICC­ 
OlfM-011(16-7-15-tEN, states, "Indeed, nolhrng W'~"JUJd pr1.>ven1 the rr~TD.:11 Ch.i.mbcr. \\hen maJJng o. 
dctc.rmU\iltlnn .b I.ii \Vhclher thi!r~ is: .suffidl:'nt ,<\·lJi!rtCk" h) 1.!!iLlbUsh sutetantlal gruurub tu belil!\'e lhut 
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r~ponsihilil}' Tiu!"i nption ;:11'ises from the Owmber's 1nbe1tn1 pt1\\\!I to ¥.~igh the evidence teedcred 
and m.lle findings .:ll lb dlSl.""rl.'ttflt\ 1;1lung. lnh), account the thtl.'Shold of pn'll-lf" The '-'tne position is 
held In ''Ob;;en;·.,.tilru ma~ al thl' u1nlirm1.uitui he_,nng on behalf 11f Victims al{n)l,•'Oti, .1/0."lU1.K;l6 .J.nd 
a/OOOJIOb", ICC--OllO-l-OlJOb-750-lEN, 4 l"M.."cn.1bl!r 2006.. p.Jrid.. 49-5-L Ni.'\'l'rlheJ(_-ss.. the 0..-fl!l~ points 
cut at p.iragmpN 31 and 31 fU us brief on matters at Ll\\ that (I) the ICTY and ICTR appeal 
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subst>ntial grounds to bcheve that Thumas Lubanga Dyilo is criminally responsible 

as a <o-perpetraior for the crimes listed In the Document Ct1nl>inins the Charges, for 

the purµo~ of the c~\nfirm.illon of the charges, the qul!Stion as to whether it mJy a..h.o 

<oru.iJer the other focnb of accessory Liability pruvlded for in articb 25(3)(b) 10 (J) 

o( the Statute or the .lllci;ec.l superior responslbillry of Thnmas Lubanga Dyilv under 

article 28 nr the Statute becomes moo), even theugh these modes pt' H.s.bility have not 

been c>.pn:ssl} pleaded In the Document Containinc; the Otart;6.11" 

321. Hence, if the Chamber Iinds thJ.l then! is sufficieru evidence to esw.blish 

320. The Chamber recalls thilt in the deciston concerning the issuance of d warrant 

ol arrest, il dlstingulshed between (i) the coenmtsston :.lrfr'lu ~·11s.:1 of .1 crime by a 

person a5o an indtvidual, tot:ntly with J.n1Jd'I~ or throut;:h another person \\'ithin the 

m"'1nlng 11f nrticle 25(3)(•) 1>f the Statute, and (1£) the responslbUlty of superiors under 

article 18 of the Statute and ''any other £orms. o( accessory, as opposed to principal. 

Liability prov ided for In artlcle 25(3) (b) to (d) of the Statute"""' 

Prosecution charges Thomas Lub.mga Dytlc only with indrvrdual cruninal 

responsibdity as a co-perpetrotor wuhm the meaning ol article 25(3)(a) or the Statute, 

Likewise, in its closing brief', the Prosecunon asserts th.ut ''I flrom the beginning and 

continuint; throughout the proceedings, the Prosecutlon hos pleaded one form of 

individual crlnuna! responsibility, namely co-perpeircnon pursuant to crucle 23{3)(.l) 

o( fhe Statute"'""" because it "best represcJ1ts the criminal responsibility lor crimes 

wlth \vh.ich Thomas Lubanga Dyilo is d).lfKt.>d. ·•11• 
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juJg1Jn1e11l5 in the SimU .snd Gnrduttl!ltsi c~ beve receeuv reversed convictions n:n the grounds lhaJ 
th~ mftde "l li.;abilltv In qucstitm '~ iUI pie.hied In lln1blguous er in.~ufBdt.onl 1enns t1' thl! 1ndirtJnt.11l and 
h.t;,-e cmph.lsut.'11 that tlw eced to plia>.td \\'Ith suffici~J r.:i.rtlcuLltity lS hei&htrned wuh tcsptod Ii) 
no\t>:l forrn. .• 41( 11.abUit}·'·· :and th.lt (ii) "In liJ;ht .-ir lb.: tad Ill.ti llw CA!!m~ eatsed sJw r51iue ,~f Lick rlt 
eeuco prior In the -.'.()nftrm.ltlnn he.irin~ ihe burden fa1ls squarcl) 11n lhc Pl'OSt..'Cutinn to prt)\'I:' lha1 
Iailcre lo pk>.ld tht· modes of lbbillt)' "uh sufflcu?LH danty and f\ilru •• "Ularit)' li.t<1 f"Wll mawnaU)' 
!rnpa1r1J ll1c pl'l'fl;lrlltlnn uf Ille Oi.>ft.>occ_ 
ui "Pmsa-utu:in'• ChlCUmi.·nl iJJdres..c;ing rruui.n that were discussed .n the confmnatit..--.n ti.c.trlng"'. 
ICC{lllU4-0l1Un--;4S.Cf1nf. par~!i.. 38-11 
u: "rros«Uhnn's IA."ICU~nt 11ddnssmg maners thar were dlscusecd 11t the 1.'1'lnt11m.ibon Ile.iring'" 
ICC-01!1)4.011('16-748-Conl. paras. JJ and 32- 
ui "rms...~uti(in's.- [)()cument .l..1~!t matters ll:ial \\!fl' ... disi.'US61.'d ll.t thl.' confim1iltion hearinft , 
ICC-Ot~M-nl1t)b-748-Conf. p.1ms. 31).:Jl 
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324. The Defence does not sug~t."St .my intt:orprctJl:ion or the concept ol ctr 

perpetration, but it challenges the Prosecution's approach saving that it "goes beyond 

the clear terms of co-perpetration and fndirt."Cl perpetration set out in the Statute-, and 

323. The Proseeutlon acknowledges that the Ct1neq>t L"lf eo-perpetrauen pur~u:int to 

article '.!5(3)Ca) ,,f the Statute dlff<J"• froon tbat of co-perpetration based on the 

existence cf a Joint crlmina.1 enterprise or aJmmon purpose .\S reflected, in particular, 

in the jurisprudence of thr ICfY.41: Jn I.hi!. regard, the Prosecuuon t:oubmits th.it it is 

importaru to take into L'onsJderation the Iundamerual Jiftert.~ncc::. between the "d hc>t• 

lribun.tb and the Court, because the l.Jltt"r nperates under J Statute which not onJ_} 

sch. t'IUt modes of crimin.tJ liabltity in gre.-tt detail, but .t1so J("1iber.1t("ly ol\'t'licb the 

broader Jl!finilion::. fount.l in, ~r example, anicle 7(1) of the JCTY Statute. 0-* 

her.~11 

322.. The concept vi co-perpetration embodied In article 25(3)(a) of ~,. Statute 

requires an.:tlysis The Prosecution ts o( the opinion that .lrticlt!. 25(3)(.i) of the Statute 

adopts a concept (I/ co-perpetrauon based on the notion ef control of the crime in the 

sense that a person can become a co-perpetrator ot a cnme only li he or sh e has "~)int 

control .. o'er the crime as a result of the "essenual contribution .. ascribed to him or 

;?. The ro,,c~pt ef cc>~perJ-'dmti.on as i:1ttboilJ.ed ur lire StalulJ:' 
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rH "OamCll" Oner on mattv5 th~ Ckfence rJaised dunng thti c.onfirm.1J1on he.t.ring - Legal 
~nahOn!i', ICC..Ollfi«)lft~7SS-Conf~ p.Jr.i.3.1. The ~f('f'lc.."O .1Uegt-'9I lhJ1l fhe t.Y!nrupt et jaMnl 
coerml ~r th€! cerme was det.·~ll)Jl('d prlm.lnly by German th(!f'lnSl!i, 1n partJrular O.ui R~ <ind 
lh01l sudl tlworlo •• .,. verv 1uudl ptNlatcd •Jtl n•1tiorc. f•f hleroud1y .mJ ubeJ.lcan.•, ..ind were 
fom1ulatt.?d It> address, th(' tvpe ofsvs-tem.itk crimln.:.l1t\ \\'hKh ~stt.-J In Gennanv dunng \\\.,rid \\l;ir 
lT tes ex~1p:hfied i.n the £idunan11 case) nnd dunng the run1munist rog,111le m th1.• CDR . ICC-Olft)4-­ 
Ul/(ln-738-Coui, paea. 34. 
n• "Obset'\•atto1\S m.00"" dunng Ute i.:1W\fim1.iuon he.:uins on bcl\all ~ Vlctims ol/(XX)l,/Oh •• 1/0l104'\:)b .J.nd 
a/0003;'06'', ICC-Ol~l/Ob-i'»tfu'l, pat;1. 39 
..,. ·wntlftl iiU~mlS!iulns of~ Lt."'S".:iJ Represeetattve of vtcum "'''1105/()b•. ICC411r{l-l-Vl~74.5-tEN 
f"JU lb. 
u- At>.tBOS K .... Artkle- 25: lnd.i\ l.dwl Crin\in.ll Rc,poc1s.ibUil)1"'. In C111flNll''tlt.'tJV WI t/14' Ro.mi• St;Jtuft (J' ''" 
lntmr.;11.1,•r~nl Cr1111tm1r c.,,,l'f, 8.)d1.'tHl.'lden, NP~.1'1.N, p 47'>, mcrgtn No. S- 
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328. The obfitctivc approach to such J dlstlnction focuses on the realisation of one 

or more of the objective elemems of the crime, Prtim thi~ perspective, only those- who 

physically carry out Mt.' or n\t)R! of the objt.'i."t:l\·c dt.·mt.'llts of the n£fellt:'c can be 

considered principals t<> the crime. 

327 ln ibls regard, the definiuonal criterion 0£ the concept '-if co-perpetration is 

llnked to the distlnguisfung cruenon between principals and accessories to a crime 

where" criminal ollence,. committed by a plurality of persons. 

a plurality or persons results in the realisation o( Jll the objectiv1: elements of"' enme, 

any person ntakjn~ a contribution can be held vicariously responsjble ror th.: 

contributions ef aJJ the others anti, as a result. ran be considered as a principal tn the 

326. The Chamber is o( the view th.:i_t the concept Ol co-perpetration Is nrig-innlly 

rooted in the idea th.-.l when th~ sum ~1r the co-ordinated individual contribulior\S uf 

325 The U:g>I Reprcseruauvcs of Victim_, •/00Cll/tl6, •/0012/\1{>, oJO(Kl3/06"' <>nd 

a/UJIJS/1)61" argue that tho concept of co-perpetraucn set out in >l'lidc 25(3)(>) of the 

St.Jtutc pertains t-<' the concept of jQinl crinlinal enterprise or common purp.154! 

doctrine, the essenual eomponem of \Vbich is the sh.t.ring of :i commen crlminal plan 

or pu.r~ ~s opJ.-"'OSt-'il io rrlaining control over the crime. 

is not supported by either customary mternauonal IJ\\'# or general princlples of l .. aw 

denved (r()nl leg.ll systems of the world ••tU 
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L th1.•y physic.J.U) CJ.Cry nut the obiectlve cli:n\enb of the l'lffencc (comnusslon 

o( the crime in J-">e?S-00. or dtreet perpt"traHon); 

332.. Atcording to this upproach, only those who ha\ e control over the- commisston 

of the ofJencl!- and art aware of having such control - may be principals because: 

331 Th.is approach i.n\iolvL>s .ln ubfective element, constsung of the approprtate 

factu.al circumstances for c~ercising contrt1l over the crime, and " su1*.'Clive elemeru, 

C:Qru.bting Q[ the awareness Of such circumstances, 

they decide whether and how the offenre '"UI be commiteed. 

33(). The concept ill control over the crime constitute~ J third approach for 

di!.tinguishjng between principols and accessories which. contrary to the ~knee 

clalm, b. dpptied in numerous Jt.'g.ll systen\S..u• The not.ion underpinning this third 

approach Is that principals ll) a crime ore not Umited tQ those who ph) sically carry 

out the ob1Cd.Jve elements of the offence, but also include those who, in spite of be.int; 

removed Irom the scene of the crime, control or masternund its comrmssren because 

result, only those who make their (Ontribulion wif h the shared irucnt to commit the 

offence can be considered principals ro the- crime, re>;41rd1css 01 the 1e,•-.~I ot their 

contribution to its commisston, 

329 The subjecuve approach - which is the approach adopted by the jurisprudence 

o( the lCTY through the concept ol joint cnminat enterprise or the common purpose 

doctnnc - moves the b:>cus from the level of contribution to the comrmsslon or the 

olfence as the distinguishjng criterion between principals end accesscrles, and places 

it instt>ad on the state of mind in \\'hidl the corunbuuon to the crime was made, As a 
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accessortes, 

335. The Ch.lmbcr ooru.iue!'> that this I.titer concept - whid> b d"""1} akin to the 

concept 0£ joint crirrunal enterprise ... or the cornmcn pu.rpttS-.~ doctrine adopred by the 

juri•prudcnce of tbe IC.TI - would have been the basis of the concept of co­ 

perpetration \\'ithin the 01e.aning of arucle 25{3)(.l), had the drafters (I( the St.Jtutc 

opted for .i subjective approach for dlstinguiIDlng between prlncipols and 

purpose. 

pnncipals .md accessories. ln Lhis regard, the Chamber noses that, by moving: away 

from the concept of co-pcrpetratlon embodied in article 25(3}(J), nrucle :?5(JJ(d) 

deflnes the concept o( (i) contribuuon to the commlssion or attempted comnussion of 

a crime by .i group o( persons .lcting with a common purpose,. (ii) wlth the aim of 

turthering the criminal nctivity ol the group or in the knowtedge or the criminal 

does not Wke into account the subfective criteria (or dislinKuisbinK between 

334. Article :?5(3)(a) ol the !>tatute, read in coruuncuon with article :!5(3)(d), al><.1 

for djsLlnguishing between princ:ipals and accessories because the notion uf 

co1nn1itting an offence throush another p:rson - particuJ:irl}' when the l.ltter ts ni.H 

c:rin1inaUy responsible - cannot be reconciled with the idea of Unliting the class ~1r 
principals to those who physically carrv out one or more ol the objective elements. uf 

Lhe nffehre. 

333. Article 25(3}(a) or the Statute does not take tnro eccoum the 1.."tbjf'l:tivc crlteoriQn 

esseruial Lb~ assignt..J to them (enmmisslen 11( the crime jointly with 

others, \lr co-pcrpetrauon). 

Iil. they have, Jlong with others, control over the offimc-c by reason nf the 

ii they control the \VUI or those who carry OUt the ob1eclive elements o( the 

offel1l"e (commission o( the crime through another person, or indirect 

perpetration); or 
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34(1 The Chamber considers that th~ concept ,,£ co .. perpetration embodied in orucle 

25(3)(a) of the Statute by the reference to the commission o( J crime "jouuly with 1 •.• J 
another person" must cohere with the choice of lht concept of control over the crime 

as a criterion for disUn~wshlnt; between prlncipols and acoessories, 

33CJ tn this regard, the Chamber notes that the most l)'J.'ic:a.J manifestctlon of the 

concept ol control over the crime, which is the commsssion of J crime through 

another person, is expressly provided for in article 25(3)(•) or the Statute In additlon, 

the use of the phrase "regardless of , ... hether th.:.t other person rs crimin .. llly 

responsible" in article 25t3)ta) of the Statute n1iJH ... ates in f.l\•l,)ur of the conclusion thar 

this provision extends to the commtssion oi ii crime not only through an innocent 

ah>el'lt {lhat is, tl'rrou~h MIOLhcr person who is not criminally responsible), but also 

through another person \vho is fully crintin.tlly res:ponsiblc.~1" 

338. Nt>t having llC«•pted the obj.:-cHv.:- and s.ubjectiv~ approaches for 

distin~uishing between principals eno accessories to a crime, the Chamber considers, 

as does tht Pt'll'St.<Cution and, unlike the [unsprudence of the lid bo« tribunals, that the 

Statute embraces the third approach. which is based 1.111 the ronef'J)t ut' control uver 

the crime. 

337. Hence, in the view of tbL.' Chamber, article 25(3){cl) of the Statute provldes fllr a 

rt!:Sidu.il term nf accessory U.ibility which makes it po:..sibk! t-o crimin.::tlise those 

C:'l)ntrlbutions to J crime which cannot be characterised as orderinp;. soliciting, 

inducing. aid.in~ .Jbetting ur .:issisling , .. •itl1in the lllt".min~ l'lf article 25(3)(b) ur article 

25(3)(<) o( the Statute, b) reason Qf the ;,tnte <Jf mind in which the conmbuuons were 

made, 

3~ Moroover, the Chamber observes thllt the wording of article 25(3)(d) of the 

Statute begins , v ith the words "Ii Jn any other \vay contributes to the oommtssion or 

attempted commission or such ~1 crime, · 
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344. The common plan must include an element uJ crimin.ilit_y, olthoa~h it does not 

need to be speciiicaUy directed at the commlssion ot a crune. It suffices: 

343. In tht" view ()f the Chamber, the first ub~tiv~ requirement ut' eo-perpetratlon 

based nn foint control over the crime is the existence or an agn_~ent or common 

plan bel\ ... cen twc or more per.son.s.-'l.i Accordingly, participatlcn In the comnusston 

of c\ crime without eo-crdtnauon with 1.»,c's co-perpetrators falls outside the scope oi 

co-perpetration within the meaning of arucle 25(3)(.i) of the Statut e, 

1> £.usttnc."t' oj au a~rt'~t11.et1t or t""'-'Ulill(liJ plD..11 l11t.·t.wtt'Jt tu•11 '" 

11101~ person» 

a, Obj<>ctive Elernerus 

342 The concept of eo-perpeerauon based on ~i.t11 ct)ntrol uver the crime is rooted 

in the principle of Utt• division of esseruial tasks for the purpose- ut' committing a 

erlme between l\\1L' or mare pcrsnns acting in J concerted manner, Hence, althllU~h 

none of I.he participants has overall cont.ml over the o(£tnL"C ~'CaU.Sc lhey all depend 

on one anuthc:r (or its commtsstoo, they all share control because each of them could 

Irusrrate the comn1ission ot Lhc crime by not carryin~ out his or her tu~ m 

341 Hence, as stated in its L'lt~tott to Issue n Warrdut 11/ Arrest, m the Chamber 

eonslders thar the concept o( co-perpetreuon embodied in artlcle 25(3)(.>) ol the 

Statute coincides with tha]. or joint control over the cnme by reason o( the essential 

nature of the vanous contributions to the comnussion of the crinte.c\ 
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348 The Chamber observes that, althougb some authors have linked the essential 

character of u task- and hence the. .ibllity to exercise joint control 0\ er the crime. - ro 

347. tn the view of the Chamber, wben the objective elements t1f an offence are 

carried out by a plurality o( persons acting: within the £ramt?\\'Ork o( o.\ common plan, 

only those to whont essenuat tasks have been ussignt!d - and \Vh('I, consequently, 

have the power to frustrJre the commtsslon of the crime by not performing their 

tasks - can be said to ha\ e joint control over the crime. 

346. The Chamber conslders Lh.tl the second objective requirement of eo­ 

perpetrauon based QJ\ [oint oontrol over the crime is the co-ordinated essenual 

C:t.mlribu.Uon made by eaeh co-perpctnnor resulung in the reaJbaLlon or the objective 

elements of thrcrlm~~o(U 

ii/ c,,.,,rdl11atrd '"""tlal ronlr1buti•11 l•y eJJcll ru-1•<r1 .. tr;1tor 
rt!>Ultb1,<: u1 tlu• ttaltsat1cui oj I.ht ol•1t•ct1ve tltu1euts of tlie 
crnue 

perpet.rJtors. 

345. Furthermore. the Chamber considers lhal the agreement need not be expl.lcit 

and thJt it., existence can be inferred from the subsequent concerted action ol the eo- 

such .in outcome, 

ft. th..1t the co-perpetrators {a) are aware '1f the rbk that Implemeruing the 

<!Qmtnon plan (which i~ specJtlcaU) directed JI the d(.bicve.ru.ent uf :i non­ 

crirn.in.tl go..iJ) wiU result in the commissiun of th.i: crime, and (b) ;.11.:«pt 

L th.11 the co-perpetrators hove agreed (a) to star'! the lmplementatlen of the 

common plan to achieve a non-crumnal goJ:~ end (b} to only commit the 

crime if' cenam conditioes are met: or 
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b Ru.un, C.. Till.n":rrlt.1{11ut.J Tollllm--"dJafl. lkrhn. Ni.!\Y York. \\lalJet Jti Cruyt.:1, S._1\•cnth EdJUllll, 2000, 
pp. 2\H an,1 290. Acoording to Rl)xi1,, those who i:ontribuW cnty 111 the contnds.si1)n (lf a crtme at Lile 
proparau,ry -.rage UlJU\l\l N described ..JS ro-pcrpcrr .. •uors WCl\ if tht.~· c.'ITr)' 001 tnsU wnh • \')C"' Ill 
1mplcnhS"1ling the romn11.1n pJan. This puanJ uf \ i~ ts ;hareJ t'lv ~UR rt....,C, S., O..•fl'.'di.t P1'1tJJ Pouu 
Gt11tt11I, EdHorial Rt'pP"'rl\>t. Sl~th Editl(lf'\. 2000, r. 3S5; HERZEDERG, R.D .. TiittOOmft 1111J Tol11JJh1t1t. 
1-k"Jd"IOOtg. ~pnngt'f' Bedu'I. 1977. pp. ~ if; and Kt.I lLER, T\t.. S1rufr«11t AUgn11t•tun- T crl, Non'\1'115,. 1097, 
p, :\18. H<Yl\'t>.\·er, u1>11\y ,,lhi!r .tutb1.tf"\.-d.1 not sh1.11\-l thill rlllnt t>I vlew. See lnJL>r 11Ha: >..lt:NOZ CONDE 
F., OU1tdt1i1l 1!t 1:J r-ohuiliA.t r11 r1rt11.t J-1 aparolo?S w~t11::.11/ci. l'JI 1.'(1t.tl11-:an1Hra tht 1f<-'$t'l11rul1td.irs dt.'I 
0.-rrdm"". 1n Rr.tt!ila Prrud. No.h, 20J('), p. 113; PEREZ CEPEDA A., "Cnmi11.1liJaJ~11 l11tmpn1>.t: pl'MU·1JW 
Jt!. otttlorill 11 (14.rfir.ff!'J'~ .. in H..'C:tilll Ptttill.. No IJ. 1!1(!?. r· Inti ff; Jf.SCHECK,/WE1GE1\'D, StrtrftW.t 
All)ltl!Jlellu'r Tol Spnng"r, Fifth t:Jnmn. 19%.. ~'· 680; KDHl.. K.. 5Jr11(Rtht All,"'•11trt'11tt•r Ttd. Springl'.r, 
Second Editi(ln, 19'77, p. 111; K(NDHAUSER U., Slr.z(~t:/nuh. Ld1r·1Jlfjf Pnn-isJ:.•r11t1N:ntar, 2001 pam 
25. No 38. 
e, Thr Pubc't'ldl•r e. AllhtlfJtr Stdl.:, Gl!K' Nu. IT-97-1-4-T, Tnal JuJscnwnt 31 lul\• '.?003, paro. 495- 
~ Artidt' 30(1) ~)! the Statuti.1. 
m Article 30(J) l)f the St;uutc. 

occur in the nrdinary course of t>vents"';.a and 

L if th!! person is ... [aware J th.:at a circumstance exb"'ti 01· J (On sequence will 

350.. Article 3() of the Statute sets out Lllr general ~ubjecti'1c element (or a.11 crimes 

within thr jurisdictJon of th< Court bv SJ><'CiJying thJt "luJnk""' otherwise provided, a 

person ~h.'l.11 be crimlna..l.l}' responsible and Iiable i-or punishment i-or a crtme wuhin 

the jurisdlct.lon of th~ Court only if the 111.lterl.tl eiernerus 3rc cemmitted wuh intent 

and '-.noh··lcdg~". 'r tOOt is; 

with which ht! or she is cMr~ed, lncludlng any requisite di>lu5 s~iecia/1-s or ulterior 

intent for the type of crime Involved. ca 

349 The Chamber considers thar co-perpetration based on joint control over the 

crime requires above ;ul th.lt the suspect fullTI the subiecti>e clements of the crime 

i) "fhi' !>tl~Jl«t wust julfil lit( Stlb/~'L'tiVl' 11/i!tllt,,I~ of tltt• crun« 
ut q11t!stio11 

b. SubjectJ\c Elancnts 

its performance ~1l the execution stage of the cri.me,G the StJtute does not contain a.ny 

such resincuon .. 
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°'Arlt.de 3l1(2) OI the 54.llUh.". 
1• ESER. A .. "t>.ft!nlill EJcmeut.-MJi.talu.?!I nt F.h .. 1 1Jnd Law", IJ1 Th.· Rt-It~ Stal1.1ll ~IN Lutnr1ati1!u4' 
CruriJ11Jll Court A Co1i1t/lC'1Jl,tt11, OxforJ.. lliford Uni\..,,.rlilt) Ptes.. 20()2,, Vnt I. pp. 899 1U\d <)(XJ. 
"1 PIRAGOFF, O.K, Amcle 30: ML'tltaJ Elenl!!nl", tn Ct»t1111~1tt;11y •'It IM R..mfr $Ji1tHl11 (If ll11: IJJ.l~1111Jfl.._w1'1 
Cr1mmur G.i11rl, B,.dcn Baden, ~umrJS, loW, p.534; RODRJGUEZ-VTLL\SA?\JE v PlETRO,.j. L "f..o.. 
PfirJCJpli1S CeJh'Nk•s ofd O...t,\1l~• p,,,aJ, l'fl d EMaluW d£ RoitLl., in R.aiist11 Bf1t1ridb ih• l>t.'mht) Afilil1tr. 200(.I, 

Vol 75. p. 4li. 
o: TM Prot..n/11, t1. Dll.ilu 1itdtt. Case No, IT-"J-1-l·A. ApptalJudgl'!mtmf. 15 Jul> 19W, par..ib. ?19 and 
220; 17Ji: PrOiitllJ~ n ... \f1Wt1ttr Stukie. ~No. Tf-q]-2-l-T, Trial Judl,"Crrk."nt. 31 July~ par.t. 537. 
n• ESER. A .. ""ktnt.al lilcnw-nts-..\1i'>tll.b> QI F.:tCI .1nd Ll\\ ", In TN fWltM' St,11utr iJ{ r/11 ltllorcatioQlfl 
CnmJntJ( Gn1rt: A G.Ht1rarolafl(, OMi\rd, Q,.fnrd Lnl\ ersil\ l"r~ 2(Xtl. Vol I. pp • .!>98 and SiJI.'. 
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Ii, ~ituJtions in which the suspect (n) is 41\v.u·c of the ri.5.k th.1t the Qbjectivc 

clements of the crlme 1ru1y resuh lrtlm his or her o'lt:tiom or 001bsJons. and 

be the necessary outcome o( his or her actions or omtsstons (ollso known a.s 

dolus d1n:.ctus of the second degrec);4n and 

1. situations ln wluch the suspect wuhout having the concrete intent to brlng 

about the Pbt«th·e elements of the cnme, as aware that such elements wlll 

352. The ebove-memtoned volitional element atso encompasses nthe:r forms of tl1.: 

concept nf rl<•l11S''' \Vhich have already been resorted to by the juri!iprudcnce of tht." ail 

Ill~ tribunals, ur that is: 

351 The cumulative reference to "intent" and .. knowledge" requires the existenee 

or :i vo1ition.Jl element on tbc part or the suspect. Thi~ \'O!itionJ.I element 

encompasses, .(irst .tnJ furcmost, those situation::. in which the Sllif!'-"Ct (I) knt\W::. that 

hi!. or her .ict..lon~ or ~Hnis.'JQtu. "•iU bMnn .lbout the objet.H\•e demmt::. of the- erime, 

and {ii) undertakes such "'ctlons or omissions wuh the concrete intenl to bring a.bout 

the cibja"tiv--1!' elements of the crtme (also known as di1/u.> dlM;tu.. .. o( the tirst degree), m 

ii. i( the person means lo engage in the relevant conducr and means to cause 

the relevant consequence or is aware lhat it wtll occur in the ordinary 

course of evems.w 
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t"4 A1.'Cotdlng to StakK, ·ftJOO rechturol dC!tuUti(,n flt d1.>IJ~ •'tmlullf.., t5 thC' i<,l.lm\'Jng; if lhf' ilCtor 
CllgAgi:s In IJ1o-t.'!Xt.ing:erins bebav lout, his lJJHng he\"\111uit. lnJmtiorLLI If he "n>CC1rlriJi.s hirnsclf .. ur 
"ma~es peace" ~1th the lill.elihodd or dc.nh." 11tt P10Stn1l•JT e. ,\fili,JJ1Ut Stilkh', Case No. IT-9J'-24-T. 
Ttlal Judgi-mmc.. 31July1(1(13. par ... S8i'. 
w: PJRACOFF. D~ti... ~Article 30- ~1t!tllil1 Ek.mml .. in Clllr1m.•nbtry "" !Ju> Rmu.- Slulu.t.- t•t Jl1t: hdLHl>1di1!u4' 
Crlnutul Court, &dm Baden, N1'ln,~ 19'H. p. 53-t 
._ ... Acoording k'I Stn~ .. rilf lhc klllmg '" commuted \•oil.h 'mannesr mdiffer~nce Lo tlw! value (\f human 
llfc, even ronducr of ml.rum>1I rl'<L can quoiLty as intcnlh1nol hnmlod~.'" TIM' Pnscw:ull'l1 r-. ~f1liJrmr 
SWkii..'. Case .Nt1. IT-97-2.f-T, Trul JuJ.s:cmcnL 31 JuJv Jt.Xl.\ p.tru. 55J. 
,- fnr hl!tt.mce. wh • .'re the su;pect Is .lh ar\.' ol the lilelihQ()J Ltwlt the vbjc-cti\ 1.: eh•n1ents er lhl.' t..Time 
woo.Id occur as a ri:sulr er l'US ~or (lohssloru.. and ln sptte ol th.u, 1..11u.>!. the n."1. In ~J'lll behd th.:11 
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355 Where the st.1te of mind of the suspect folls short ol accepting that the 

objective elements of the cnme may result (rom his or her actions or onussions, such 

a state or mind cannot qualify as u truly intentional realisauon ol the obJecHve 

elemenes.' ... and hence would not meet th~ "'inl'ent and knowledge" requirement 

embodied in article 30 or the St.ltute. 1"' 

334. Secondly. if the risk ut' brin,;£ng about the t1bjecH\'e elemerus ot the crime is 

lnw. the suspect must have cleJrly or expressly accepted the idea th.Jt such nbjecH\'e 

elements nl.ay result Irom his or her actions. or omlsslons. u;. 

Ii. the dtcisiun by the .:;us.peel to carry out his or her actl()ru. or omtssions 

despite such awareness, 

i. the awareness by the SUSpl"C'.l of the substunH.sl likelihood that his or her 

actions or omissioru. woutd result in the reaHs.ition of th~ objective 

clements of the crime; and 

the ordinary course nt' t.'Vcnts""),.u; the f;t1.t th.lt tJ1c SUS)'X~t .lc.-.:cpts tht.' ldt.·~ n£ 

bringulg abou: the objective elcmt..·nb nf the crime C'.1n be in£errcd fronc 

353. The Chamber considers that In the l<1Hfi type of situation, tv.,•o klnds cf 

scenarios are dlstinguishable. Firstl} if the ri:.lo.. nf brit'lt;ing J.boot the objective 

elemerus or the erune is substarulal {t:h.1t is.; there is ,, liJ...clihooJ that it 11\\•lU occur in 

(b) accepts such an outcome by reconcdlng himself or herself with it or 

consenting to it {~llso known as do/us rtlt',,tunlts)."\J 
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his or her 1..').per:tlse will suffie(! in prm·l.'nting I.he ma~JOI\ of lht! t~f«ti\·e eJ\!m..nlJI a( the crime. This 
woo.Id b." the- case of a (;i).J drh er t.tll:ng W n.<J.. o( dri\Vl8- .ill 0; \'.?1) high sp...--.....-.J nn ..l local mad, 
ttu~hng lhat l'l(dhlng \\ 11u1J h..1ppt·n on M1..'0Unt tlf he •lr her dti\'illg t!'lF'(!l"t&..<. 
111 The-mnn>pl (1f redlt.>s.srM-S;.requires ol\l\' t:hal the perpetrator be .S\Y-'ro o( the l'\Cisk'l\.;e oC a ri.sklhi.lt 
thl." <'bttcb\'e clemcnb of lhe crime m.:.y result rrom lu .. or her .-irtlnns or nnuss.1ons, buJ dQiCS 1\04 
ruqu1re that hr. or ~ht! reu.,nol~ huruclf M herself v.·ilb rbe rusuJL ln -.1 far a5 r'-od.Jl!S!~ do~ not 
require tile- scspect to rt'.'l.."t>no.'tle himself <11 l\l!t!oelt ~·uh llw t.lUS<ttliOn (\( 1tw 1'lbj<!Cti\'" cl\°!mcnu ol lilt:' 
crtme as a 1\"5Ull N lus er her ;u.1.1nn:t <H flt'1ll...'61•)M. 11 ts n,-,1 pert fll U1e Cl.)l'ICl'f)t of l:llJ«ibon. AtXQrdmg 
tl) F~tcher, ..-IU.ickli!ssne!tS ls d tnnn <1( '-"'1''' - equlv•ll!l\t ''' wh.1.1 lknn;ut ~chulars. eau ·cnn~u, 
~R)J~·J'k.-'l!'. The pmbll•m l)I dl,,Cl~ishini; b'lh.'l•llon' 11nJ · rodk'SSl\t.'$6 oui~ because In both cil!ies 
ihe acter lS aware lhat hD ceeduct nughl S"->ncr-'11'-' .a spt.'1-"lrM' llSUH, FLETCHER, G.r. &1iludn1s 
Cr1muuJ/ Liu•, to:i:\~ )·nr:k, Qi.ford Umversttv Pl't'!b. ~10. P 4-lJ, Hence, rerl.l.s=:1le'!>!i J1.1eo nol llll."l>t the 
"lntmt 4nd ~U).,vledg"'" n•quin:-mt.-nt cmbOOWd ill arncte ~ uf lhr SWhJl~ ~ s:anu.: con.:lusjnn ls 
ro~£.>J by ESER. A .. ·~teot.11 Elt."maitrr..ti"-1alt.es <1! Facl and Law" in T11' Rwtlf' SlillJdt" ~•( llw 
lntmr-ll:L.11•w1l Cnmuwl Gn1rt. A Gurm1l·111my, °"lord, OMi\rd U:nJ\'c~t\' Pr~. 2002. Vol I pp.~. 
and rIRACOFF, D.K~ "At1Ji'.le _u_ ~1..-.nlaJ E.k>mcnt .. , in Gl11tmrntar1,1 l•it !ht• &mtt Ststut.t tJ/ JJ"' 
11dN111dil.lm1l Cr{Jt1i1rnl Gi1.1ri. Baden B.>dcn. No>m~!I'. JQQQ, p. 535. N'-"gli.geooo l~·OO dues not nll.>c>I 1.h.e 
"lnims And lo.:n('l\\'1"d&e" n:oqtorom.mt at\bOOJ'-'1 in .utk:le 3(1 oC the SL1tutc. 
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338. The "should have known" requirement set forth in the Elements of Crimes - 

wluch is tu be ll.i!.tin!)uhiheJ Irom the "must have known" or eonsuucuve knowledge 

requirement - f.iU~ wuhin the coneept nf n~gligcnce because it is mer \\·h~n the 

357. ln thi~ rL"gard, the Chamber observes th •. u the Jl!finition::. nf the h·J_r crimes n£ 

Cl)nscripting JnJ. t!t\ll~ttng children under the age 1..1f flfteen yt',a__r,. and using them io 

particip .. ate .ictivt'I) in hostt1ities~t (()rth in article g of the Statute do not COltt.tln any 

subjective element, However, the Chamber note.!. Lhat the third element listed in the 

Elements of Crimes for these specific crimes requires that. in h!IJ.tlon to the Jse of the 

vicums, "[tjhe perpetrator knew (lr should have known that such J-~" or ~rson~ 

were under the ogc ol I 5 years," 

356 As provided ror m article 30(1) of the St•tutc, the ~e,,..r•l subjective element 

("'1nl-cnl and knowledge") therein contemplated applies ro any crime within the 

jurisdiction ol the Court "[ujnless otherwise provided", th..:tt is; .-.s long M the 

definition o( the relevant crime does not expressly contain J different subjective 
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, .... ln this t~rd.. the 01.lmbc-r ta~'S lnh' 11c.<o)UJ1t the lurl~prudcnre ol th" ICTY J"d JCfR. In which 
the condusl1)n w .. s reached lha1 the express1nn "'had reason to know• ts .s stnC14'1' requtreeem lh.m the 
MWluu.ld bit\"- kuo"'n" r..>qUitci1u.•nt bccseee u does nt)t crbnirullts(o u~ mUJ.Lll)' .>UJ'\!rinf.!i>' Lld uf due 
dilii-td'I~ ltl cn1n.plv with their Jut\ to be 1nit'lnl\L"C:t of tber subordin.;lh.'S" .i<Uvltit?"s. ACt."\'lrdi"-N iu rbe 
Appool; Cll.imbd' (IC lilt" 11J lwc- tnburutl'- tilt' "bad reason m '-now" requtrem .... m m1bod~ in ..irtkk- 
7(3) ul the 1cn SU.tutc and .i.rudl' f>l3J t•f lhc lCTR St.lJuk" can be met 1m.ly i.f n1Ilititr)· 'iUP<'f"jot'Ji ha\l'., 
,n llr verv mlnfmum, specific tnfomwllnn .iv.sUabk• h• tl\dn .,lerUng usem Ill tbe l'll.'\.>d tn start en 
in\~llgabon 1111 Pn!Stl.'YJ.fi~ r-, Zi'j1dl Dda/ii d nl, Case Nu IT·96-2l·A, AppeaJ Judg~mo.-nt. 20 FebrWlt)' 
2001. r;u.:L 141: 111.· PNl!>tO.dUi r-, (\lli1'1' &.•.;iIJ:ilJCl!IJt, Cue N\). ICTR-'iS-IA. AppcolJ ludgemoot, 3 luly 
1002, p.ir.a. 41, TIJ..• Pl'lln'l:utJJ' v. l\1il.vaJ kno.1;d.1t. ~ N(• IT-97-25-.-\. App..sl-1 JuJsemt!nl., 17 
September 21'()3, p:lra. 151; Tl1i! Pt~tdt c. Tihor11Jt BLL~t'l', Case No, IT--95-14-A, Appe.tlJud~nwnl. 
2-Q fuly ?fltl-l. rar11..6l. 
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360. With respect to the existence ol the armed conllict, the Chamber notes th.it the 

Elenlents or Cnmes require only lhat .. [tjhe perpetrator was aware ol fa.ctuW 

circumstances th1.11 established the existence oi an armed CLmllic:t-", without going .-.s 

rar as to require th.lt he or she conclude, on the basis of a tegal assessmeru of the said 

circumstcnces, th.it there was an armed contlict. 

determining the Ji:,>-e of the victims, whereas the genl'ral "intent and knll\o\ ledge .. 

requirement \VHl Jppl)' to the ntht:r objective clements t')( the ttWJJ' crimes set fL1rth in 

articles 8{2)(b)(xx•i) and 8{2)(c)(vii) ni the Statute, including the existena: of an 

armed conflict and th!! nexus between the acts ch..l.rged and the armed conflict, 

359. As cl result, the "shou1d have known"' requirement as provided for in tl1.:­ 

Elemcnts ef Crimes In relation to articles S(Z)(b)(>:Xvi) and 8(2)(e)(vil) Is an exception 

h} tt.!- "intent and kJ)()\Vlt:dgc" requirement embodied in article 30 or the St~Hute. 

Accordini;ly, as provided for in article 30(1) nf the Statute, It will apply in 

fl. lacked such knowledge because hr or Mic did not .:.ct wilh clue diUgenC<' in 

the relevant clrcumstances (one can onl} S01Y th~t the SUS)'X~t "should have 

known" if his or her lack t)r knnwlL.Jg'-' resuhs Ll'\ll1l his or her failure io 

comply with his ur her duty bl .11.t \'t'ith due dW~cncc),._"1 

L did not know that the victims were under the ag:e ol fifteen years at the 

bme they were enlisted, conscnpred or used to participate actively in 

hostilities; and 
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~"'Thi• Pri'!tt«11t1•rn A1111Yn1r Stab(, Gl.se No IT-li7-l.f-T, Tri>iJjudgement. Jt lul)' 2003, para . .fQb 

No. 01104--01/06 1231157 29 Janu•oy 2007 
lfT' 11J1 11•i JI 

36-1. Secondly, If tJ"' risk vi brini;ing ebour the obfectl\'c elements ~f the crime .,, 

low, the su~t-'t!Ct and the otht!t co-perpetrators must have clearly or expressly 

accepted the idea th.it implementing the common plan would resul: ln the re.Jl.is.itlon 

of the oblective elements of the crime, 

ii. Lhe decision by the- BUSJ)t'C't and the other co-perpetrators tU implement the 

common plan despite such J\\'Jn."OL"SS. 

l the awareness by the !tlbpt'Cl and thl."' other co-perpetrators of the 

~ubst.t.nti.Jl llkelibood that hnplementing th£> common plan would result in 

the reaHs.:itit:•n nf the ('Jbj('('tivc elemerus uf tht.' crim e ; and 

363. As we have seen above, fu·o scenartos must be J.lsUnguished. l-irstly, tf there is 

a substantial nsk of brin~h"l~ about the ob~ru,,e elements of the crlme (th.ilt is, 1f It is 

hkely thllt "'ll will occur in the erdinary course of events"), the mutual acceptance by 

the suspect and the other co-perpetrarors of the idea of bringing about the ob1eclive 

clements of the cnme can be Inferred from: 

362. The Chamber considers that ii is precisely the co-perpetrmors' mutual 

awareness and Jcceptan.:e of this result which justifies (a) that the.' contributions 

made by the others may be auributed to each of them, including th.: suspect, and (b) 

lh•t they be heh! crlmln.illy responsible as princlpals tu the whole crime. 

361 The theory of co-pcrpetrauon based en f(lint control over the crime requires 

two .lddiU,tn.iJ ~ubjectlv~ elements, ThL" suspect and the other eo-perpetratnrs (.i) 

must aU be mutually aware n( th~ risl 1:001 Implementing their common plan m."I) 

resuh in the reallsation (.)( the obr,."Clivc clements Of the crime, omd (b) must JlJ 

mutually accept such a result by rt.'\."Oncilinfi themselves "~Ith it or -:01'\SCnliJ'lJ:; to it._.." 

HJ Tiit SJJspt.'CI dlld Ur~ t•t/Jc'T C'.0-perptlrators UIUSt all lv 
11urtu11lly dll'dtt' 1J11.d 111ult111/ly nttttpt that 1111plc111r11tfug 
1hr:.1r run1111011 plan 111ay r~~ulJ ut tht rttJ/60J1ou oj tltt 
00/Ct'fJllf drttl.rtlt> of tlte CfllJJJ' 
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ui H.w the Pn~hcln afk>ged. int .lruitJ.n..l.!, ih.i.t llunnas Luba:nga Dvilo o.'nlnllt:ti!J tbe abL1\'C'­ 

mcnli1'n.<d aimes Jumsclf - as opposed Lil joullty ~;01 olh('f'S- the "l\hoUJd have ti..no"n"' reqwr~!nl 
would h.1\ e been .:ippllcat-Je tn ri!l.atlon to d('(emllruns tbi.'! oi~ ot the vtcums, 
M: In the Slid"k Trial Judst.1mcnt. the Tri.tl Otan'lbcr rcl"erroJ w tltis dctT1«1L .. o, StakJC's 4'1\'a..rentSIS \lf 
tbe im}'\.,rtance ('If bis own role", 7111• Pro.;..'\·utor••~ MiLuttit SJwl:it. U3a N(1, JT-97-24-T. Tri11ljud8'-!nwnl. 
a11uiy ?OO~, r.:sra..-t?7 
No. 01104--01/06 124/157 29 Janu•ry 2007 

lfT' /1J' illl ,J, 

367. ln the view of tile Chamber, this requires the suspect to be aware (i) that bis or 

her role is essenual to the implemerucnon o( the common plan, and hence in the 

commission 0£ the crime, and (ii) thar he or she can - by reason or the essential nature 

of his or her task - frustrate the implementotion ol the common plan, and hence the 

commission or the crime, by refusin~ to penorm the task assigned to him or her. 

366. The Chamber coru;jdcrs Lh..tt the thJrd and Llst subjective element ()f eo­ 

perpetrauon based on joint control nf the crime is the awareness b) the suspect of the 

f.lctual cireumstances et'W.bling hinl or her to ~1intly control the crime. .i.o 

'") Ths: SU:!tpt'CI llilBl /if! dtl11ln' Uf tJtt firctulfl drCttllb/JJ,,~!t 
c1u1bl111g kim at lier b11oluJly 01ntn1I tl1t' r-rl111c 

365 Consequently, although, in pnndple, the war crime of enlisting or 

conscripting children under the •g• of fiftt>en years or usmg them to participate 

actively m hostilities requires only a showing thJt the suspect "should have known" 

that the victim~ were under the .ige of fJftec.n years. the Chamber coosiders Lhal this 

subjective element is not applicable in the instant case Indeed. the- theory ni co­ 

perpeirauon based on joint control over the crlme requires t:h.lt all the co­ 

perpetrators, including the suspt--ct. be- mutually aware ot1 and mutually accept. the 

llkelihood that inlple-nu~nting the commo» plan would result in the rc11lis.1tinn of th.: 

object ive elements llf the crime. 01 
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10 AcmrJlng ii) [REOACTEDJ, in e-.u:I>· Septi!m.bt.!r ~2, "[b)cf"'~ the olcruber. ,,r Ll"k" eseceuve were 
appolu!«I. J coesensus was tt>Mhctl 11\at Thflma!I LUBANGA be nppolnted pre-ldent (\I rbe 
mcvemeru. Allbough tl"u,. reeve "a~ no1 \vhroUy cnn!MSIJ."f'U wub our n'IQWn1enr';; ooruiHrullnn - tn lh.:i1 
an d..-x:tinn 11ught really lo hA.t.\l been bl.•l.J - ~~r~·o11e agrwd that h1.1 be offlP\\ln.k't.l. URWACTEOJ, 
f"lta. 128). Thl)m.J.S Luba11go Dydu ... 1gni..--d a number ol decrees 4fuJ d«Jar;i.001,,, a5 UPC/RP PnsiJ.mt 
ilnd sp...>c1ftc.lll)' i) Decree N41. 0()2/UPC/RP/CA.B/f!RES,~ ng:rwJ in Buni.il on 3 5'!ph .. smber 2002.: eee 
the tr11n!iCNpt of the lnJ.-.:'r\~ "'hh IRE:DACTEDL ORC-0014)fl(J:?~045, para. ill; (iii 0-.~ N(I. 
013/L1PC/RPICABIPRE.S/2110.2 ot 30Ckhlbcr1iXU. sJgiwd in BunLl on 30 Oaob« :?002 tDRC-001.-000l­ 
Ot12.'l and ORC-001-0001-0.ll-4); (iii) pecree No. OSbi.i/lJrcJRP/CAB!PRESS/'100.l. sig1wd in Kinshasa on 
8 O\.'('t.'!mbt..'"'f' 2003 (ORC-OTP-(UJ?.f!237); (I\') OffiCl.ll Ded;:itatinn NJ). UPC-RP1t11./'1'...(lll? '.il:gtl('d m Bunta 
on l4 Sl•p!enl.bl!r 2002 (ORC-O(ll-()l'M)l-OJl9 lu ORC-OtU.{(Xll~IJ; anJ (\} Offkl.al Ot"!clJr<atJun 'Jo, 
UPC-R.PA)3(.!tX)2. 'ij;r!N b' Thoma"> L.ubanga Ovilo in U"unlll a11 14 5'!-ptembc.r 2002 (DRC-OOl~l­ 
(lt!'.!2~ 
111 St~ tht< ttan!eripl ~1f I.hie l:nten.ic~ 1.<.ich [REOACTCDI. p.Jta!l.. 12h-llfl. [R£DACTCDJ d~ibt.'t. tbe 
appolutmc.'1\1 1i;f th!fi..o nlc.•mber., ~ fo.Jln\t;S;. "On. .. 'c.• the mtlV(lmt:nl's name h.)d ~n definltl\t.•h• 
'1d~"'Pfl"d. fREDADml to wrui. on L11~ n~1~1bnn \'It our m1-.vement'1 flt!>l: csccunvo. l ... f The 
C'lt.'gotiaUori.:. h.ld ~dy betl.UJl [REDACTED). 5<.)1n~ peopte had illti!.1dy put thentseh es torwaed d:r. 
candidates. Ull! pl\_">tNdent himself evcrscw tlus, fREOACTEDJ. A1 the Um..•. llulma!I LUBAl'l:GA v-•11s 
Ml su I'\' [REOACTID). l b.!lie\'t' LhJt the Uf'C ~JJ\'l' "''i.l~ pmmutg;ib!od b)' r~ti.lcnL LUBA.NGA 's 
~oond tiffktd decree, CA."'---r«?li .UI! dorumcl\ts prt!pal'l'd b)· the uflietl' nr ltlr rrli!!iidenl Iha.I lN 
presrdeu lumst.·lf sign.s."' {IREDACTIDL polras. 121, 11ll And 130) . 
... -sce du.• tr.in.script of llw inten·k->v. IREOACTI:DI, paras. 135 M\J 136 [REDACTEOJ e.qi!iuns \~h)' 
the ri"lihuUIA? \\lob earned out and, m JREDACfEDJ oplnion. \VII)' Thomas Lubanga L>vilo l.:nnw= w•hy 
suC'h senlM in~ uf th" execuuve. Ullo Add~ Letsove for aa.mpk'~ uw fonncr Gi."1\'em('lt af ltun, 
were replaced l(l~EDACTIDJ. p.na!o. 135 .mJ 136). See al~ Dcat'l!' No. 08b"'!UPC/RP/CAB/f'RES/:?Cnl 
(DRC-OTP-(Hll-0237) sign<'d b.~ Thrwna!> ~ f>.•ilo In Kin~ on 8 DecL"mb..'1 2003. \vluc:h 

No. 01104--01/06 US/157 29 Janu•oy 2007 
lfT' 11J1 11•i JI 

L served as dt' }""' President of the Uttto,, dc"S P11triatcri;; CoHRt~laJs pour la 

Rt:coucllitUton el la l'dtX (UPC/RJJ);W 

368. Firs~y. the Chamber finds thill there is sullicieru evidence 10 est.tblish 

substantial Firounds tn believe that, from e;irly September 20U2 to the end nf 1003, 

Thomas Lub>ni;o Dyili>: 

a, E.._\istmi:L" of an ilJ;rL>t-mcnt Cir commun p1.m between two t'~r 
morv persor» 

B. ls there sufficient evidence to establish subs-tantial grounds to believe 
Lh.Jl Thomas Lubanga Oyilo Is erimlnally responsible as a co-perpetrator 
wilhin the moaning o( article 25(3)(3) of the S1a1u1e for the crtm .. with 
which be is durged? 
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su~J O.tnlcl Ub¬ h4. V1ctur .Ngoru Kabari>k- mJ Fluriben Kisemb;-,. amoag others. tron:l lht'lr 
du ues, 
.... ~~ C\'U C:'-'lmpl~. Decree No. <ll6/Uf'C/RP/CABIJ'RES~200.? t0RC-0,,,.(lfltll.,L('(b7), '>lgnt..-d by 
Thon'las UJban&J [)o..;t.; in ffUIU.t, 1,.)0 l ~n1bi•r 2001. In Which 0\.ic( Kahh'i! wh,\ Al (~ ti~, \\'ii" 

Depurv N.31.ional Sl><.roUI) roe Delcnce, \\·a~ expeued reom the UPC/RP. 
in AmirJul8 to fREDACTEDJ, tlOtnt.' UPC/RP politioll_ruo. 111 p.utsculir Dantcl Lil.Sha, .-.·ere 
d1sappi1:un1ai because tlumw lub.toga 0\'1Ju did lhll fnlltrw I.hie !>lntli.'gl(.'!i, .tgri..-ed uptin ln Ibelr 
1n.._~tln.g..;; (IREOACTIDI, llnt!!i 299.3cw;~ (REOAcrtDI states tl1.1t ih'1:ording eo fRC:OACTEDI- Lub.1ni;.i 
umk nlQSt ('It th&'! deeeons wtUltKJt c1:insulting vnth ~ n"1:mbers nt th1.1 UPC/RP t'JOOl...""Ut1v~ and r;an the 
GPC!RP Bk.:: .t dJdalor and w·;ts, .igaitb.t .tny Jla1.)6W! \\ltbl:n lht! rut1\'i!mt!IU (ORC-OTI4'JIOS.fllll. 
p..ltaS. l.W .ind 1451. Kri,.tu1c r-.'<lu1t1 tesutled lhat l'll)I 1)nJ1, did I.he L"T'C f\ll..'''CJfµllso: lubauga lt5 Its 
leader. bu1 the UPC \Vil5 ~ \\1idel)' p<!tC\~lved ai; beng undt-'f lus mnuol (ICC-Ol-Ot--Ol·06-T-38- 
ENl11lNr1i.•200tiC"ums:li. .. 'Cl~ p.:ig~ 49. linl.s S-91 
ua SL.llc1ncnl of IRl!DACTEDl, DRC-OTP-01(15-Ulll7, p.;.ra. 1111 And DRC-OTP4JIOS-0148, para. 342 
~IONUC. S11tciirl RtPf•rr vn th1~ £Nnl.· tu ltllt;, /row.wy 1DO~·D...:ctnl~r :?003. DRC--OTP..fll.29-0)q()_ 
..... Stil.Wm\!n.t af IREDACfEDJ para. on 
,,...Sl.th."ncnl <•f JRIDACTEOJ, par4.. 104. 
u.1 StaJcmcn1 or fREDACTEDl lRBlACTEDI. para, 120 t,') lREDACTEDL par a. I~~ Sr.it.c:nwnt t1r 
[REDACTED! DRC-011'-0lll!k)l IO, p.tr""- 139-141 

No. 01104--01/06 1261157 29 Janu•ry 2007 
lfT' /1J 1 il'l 'If 

370. Therefore, ,.,n the evidence adrniued (or the purpose of the confirmation 

hearing. there is insufflclen! evidence tn establish substantial grounds to believe that 

before hJ~ release at th~ end of Augu~t 2(l02a and his appotntmeru as Presidenr oi 

b, It "'"' after [REDACTED) 1"1ml thol ~10 UPC had taken control ill Bunio 

that !REDACTED) Issued the Ckdnr•lion P<llilique du f'n•nl pour la 

the outside or lo reeetve visits;.,..' 

a, i"EDACTEDI Thomas Lubong• Dyllo [REDACTED) comrnurueate with 

369 As for the moruhs of Jul) .111d August 20()2, ollhoui;h I REDACTED} claims to 

have heard th..tt Thomas Lub.·u1~J. DyUo was in JJrL-ct contact with the UPC p.1llUG11 

•nd nulitary leadership in Bunta in corly Augusl 2002. when Ul'DF •nd UPC for«'> 

attacked Al'C lrL'IOJ'> in Bunio,"' IREDACTEDj->lilb.>s lh.lt 

lil, had lk facto ultimate control over the adopuon and implementouon of 

UPC/Rr pollcles, and only received technical advice Crom the movement's 

Nahon<'IJ Secretaaes.u~ 
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~ Stllcment °' (RIDACTEDJ, fREDACTEDL p.:ir.:.1'. llq.13(1 
m See fnntnot4.' 'lft7 S..~ .tlso th.t Oefun.:~ .tlk>ga1fr1ns (ICC-01.(M~l-oh-T-32-E.'!(ION~J\2006Ed1t.a..J), 
p. 51, line 17 tn p. 52. lme I). which were 1'10t tcfuleJ bv ll~ r~cuuon, lhat TMm.as lub..lng"' Dvil1l 
"'as Indeed ll\·tng tn Ku\Sl\.ua rn NO\'aube:T eed Ot.'\.~mbcr ~at ll~ ,..1s 1 6al.:I 1)n 1 N~)\•i!mbi.-r 
~10'.l, u l-. a RlillLll')· wporl to \.ltTho11u> Lub.10s11 D)·rlt1 at Lill:." llmt\ .as. we .lll kucn\·, redding in 
Kins:ha.s.a", ICC-OJ-<*Ol{ki-T-Yl-Ef'l:(J4No\~m_'C'(eJ). r. 19, line; 9-13.. 
1'4 P"'J-'I ;1, 5<.ri;_•.tt, DRC-001~1-0032 ff; sec. 1n !"'r1lcul.ar. ORC-OOL-Olllt-0043 
..,. UPC/RP Nlltlon.al .Sa"ri'bry tor S,pl"C'Lll Opt"l'illlons ln lhi.: Oftiru ,,, ltk PrcsidenL 
' UPC/RP Natlnnotl Sccretarv frn. rclJ.tli!Jtu wtth &~ONUC ond b..)dk-, estabJuheJ under 1~ Jtun 
P'acific-.1ti(ln Commi$Sitln. 
4'."'" FPLC Chtcf f.l( Slil/f. 
._..,Transcript (){ uw Inteeview wuh IREDAcn:D~ (REOACTEOJ, Statement cif (RIDACTI:O), ORC­ 
OTP-010>-0118. parilS. 118 to 181; Still.anl'tlt t1f (REOACTEDL ram. 108; IA"Cr~ 
No. OBhis/UT'C/RP!CAB'l'RESal.l03 ol H IJ\."'it'!mbcr ~~, ORC-OTP·lll32-(l238.. 

No. 01104--01/06 1271157 29 Janu•oy 2007 
lfT' 11J1 '"' JI 

372. J laving given special eonsldcrauon to this evidence, the Chamber flnds th.at 

there is sufficient evidence to establish subst.antiill ground.-. LO believe that, despite 

being under house arrest in Kinshas» at the lime, Thomas Lubanga Dyilo oonnnued, 

Irom 13 August 1()03 to the end of 2(Kl3, I() exercise ii•• facto within Ll>c UPC/RP the 

powers Ll>at be had exercised smce the beginning of September 2lX)L 

b, there b evidence lhat It was the dtspute between Th.'imas Lubang.i Dyno. 
un the one hand, and Danlel Ub.lwm, Vl1.."tor l':gon..i Kabarol~ and 

Floribert Kbembo,"' on the other hand. which led h> IJ>dr beini; suspended 

lrom the.r official duties by a decree signed by Thomas Lubanga DyilQ m 

Kinshasa on 8 December 21)03."' 

a, Thomas Luban>;J Oyilo is l:he first signatory 01 the .. Pro1tt rk Sc-...~1t•tt~ issued 

bv the UPC/RP In Bunia on 15 November 1003;'"' 

371 Regarding the period from L3 Augu•I 2ll03 to the end of 21Kl3, although the 

DRC authoruies claim to have detained Thomas Lubanga DyUo on 13 August 211(13 

and kept him under hL1U.5i.' arrest in Kmshasa until the end or 2(1(13, •s) il 5.hould be 

not1....:t that: 

the Ul'C/RP in early September 21102,"' Tbomas t.ubango Dydo had ultimate de ft1ct11 

C't)Oif()I over the adoptlcn end implementatlon of UPC/RP pollcies. 
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e ... StilWmcn.t af IREDACfEDJ para. l1S Olrut (REDACTED!. p.iru. 15? .:md l33 
.., 11trt'ug.huut his ln.lelvae" wuh tht! PrMl.-'\."Utio.~ IRIIDA(.T[DI ref~rs h~ 'Thomas lub.tnf,., D~Uo ~ 
tbe "Suprume Camm.mJ(•r- (k't"', for ~mpfo, (REDACrEDJ,. Jines 1115 and 1316. IREOACl'EDL line 
1324 an<! fREDACTEDJ, lhxs ?S-IM-~5(1) rREDACTEDI to&Mher "11.h thll other members fll 
fREDACTEDI were .tpf)\JlnJwl b~ fhoma.s Lubanga Dvilt) {[REl)ACJ'EDI, bn.!S 2204-2300). 
IRIDACTEDl 
.,., IR£0ACTED] 5a)'S lhAl fRCDACTED) ,1ftm WC:JH ro see Thomas- Luh.:1ng.) Dy0('1, amecgst othi.'1' 
rl'a.sun~ to dis.cu~ lugi!ibt: i.tnd flnandaJ Wiut.~ ll"REDACTEOI line .l36h ll' [REDACTED!, hne 217Q 
dnd DRC~IREDACTEDI. liJ\.s 255Q-2573); Si.:ll'c-mt.-•nt nf rREDACTEDI {OJ{C-OTP-01!7--0084~ para, b5 
ond ORC-OTP.(H27-l))S7, rar". SI) (RE01\CJ'EDI i!b(\ r.;ihn lo the ctose ties between Thtlln.Js 
Lubanga D)•ilo) and RafiiJ S..00 .anJ lklSO) Nlitg.1nd0t OREDACTEDI, Jini.!<; l(»-11.2 and (RWACTEOJ, 
1lnci 113-127). {REO.ACTEDI ~plairu; lhJ11 D.:.nt1tl Litsh.l lold him ubc:.ut tfll..• ('l(ISC' tiei; befy, 1.'('n Thnmas 
Lubolr:\S.l Dyilo,. B(\SCO Nwgn.nda ilntl Rafil.1 Sah.s (ORC-OTP-Ol05-01ll pana.144) fREDAO"ED) 
:J.altS thal Bosen Nug.a.n.U used .i \,1oton)t.. 111 aunmuuli.:atto ~·ll.h Thomas Lul:Mng.a. Chief Kahwu Afld 
Ff<,nbtrt KisemOO (ORC-OTr-0117-0:>82. p.tr<t. 55). }.futc ~f"l!Clf1call\.. [REDACITDI noted that Dos<o 
Nt.ng.andil wee in regu).)r oonllKI with Thomas lub.tnga. "I bcteve he would conlact him ar leJst eeee 
£1 d.ly "rut brk!f him on the' iiitu.lUO.n and how lhe t.raJn¥ng was; goCng." {DRC-OTP-0117-00Sl. _par.a.. 56). 
(R£DACT£01 alstl Jescrlbei Ult" Jail>· centect bef\\·een Do.sa• J\!taganda end Ra!UJ Sa.lJi.l (ORC-OTI'· 
0111-ooq1. para. 102). 
w.~, In p.tdlrubr, Decree DRC-OlT'-tQ:ll#-0057 and ORC-OTP~)('lgt)..(}tlQJ 

No. 01104--01/06 12!1(157 29 Janu•oy 2007 
lfT' 11J' 11•i JI 

pucpu,e of the confirnMti<>n hearing sugK<'>lS that other offlcelS in the FPLC Cencrol 

37-L J lnwevcr, the Chamber is of the view th..lt the evidence adrnitted rnr the 

liL ole fncto regularly performed the duties associated willi the posiuon of 

Commander-ln-Chlef of the f PLC, which ht- held de /ttri!.-= 

ii. was regularly brieted about the t;dk"r.ll s.ituation in lturi and, in particular, 

etbl>Ut PPLC military operdlions and the situation ln the f'PLC milltary 

lr1.1lning c..in1ps;,."1 and 

373 There is also suJAcient evidence to establish substanual grounds to believe thar 

Thoma; Lubanga Dydo was appoirued ~l'LC Commander-m-Chief immediately after 

the creauon o( the F PLC as the military wutg o( the Ul'C/RI' m early September 

1()(12,'"' and that, from early September 1ll02 to the end o( 20(13, Thomas Lubanga 

Dyuo. 
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...., Far a.tm.p"'-. fREOACfEDI ~':> lhat lM lauoch ol th~ military (lflCr.lllClM '\'\'hkh he refcn. re In 
paragraph 124 of h[,, "Sliltcni..ont "''~ deaJ«i o.nd pl.mnei..l by fL.-,n~ Ki!.t.1tnbl\ B(bO.l Ntag..md.:a. 
T~hal.ig<1n:1a, Ke!>.lnKollJ, and Bagonza (ORC-OTP-0105-01{t7, paras. 123 Mld 124 ._ J II!- Bdd1.od: "I dcarh 
remember ~H\VA IREDACfEDj rnce .. t <1f 11~ crtmes commiUC'd by tbe urc: dunng .aniK'b were 
KLSD.lBO's Joing. l REDACTIDJ th.l.l KlSDUIO decided un 6(1nie a~ .,., ilh.1t.1I ev c11 1\!ft!rrtng bJt~ 
11,_1 LUBAKGA. KAH\VA w.00 the c.\pm~on "baed-beened" tu d1.'!ioeribo KISf.~'100. By that he me.mt 
th.u KJSa.tDO \V<t:S merdtees, (REDACTED) tb1U KISEMUO'!' .:tltltu.W came from luv1ng spent IOI) 
1nud1 uee ...,·uh !Joso1 l\-'TAG1\NOA. )....'YAUC.O!'o:ZA IREDACTEDl lb.lt KJSE~IHO h:id a tough and 
1ncrcibs natun•. ", DRC-OTP~IOS.OJ 19. p.irn. 182. Funhamon.-, <k'.OOtdtftl-t t" nnrlOOrt Klscmbo. 
"tbomas Lubang;a had nfl( rrcmcd lhe!sit soldiers ... tn be hts .1nJd1crs •.• It was .i n."lrutequt.'r'u.-xo 01 the 
pol.icy_ 'o\·hlch WO\> not 1\•nddng ... \\'hJch M!liultnl U1 lhe f«t dliAt- tbi'SC! Sf)IJjer..'! W«I! there ••. hut be 
did not like •.. hi;> hintsot.>Jf d1J '"•t have <11t1trol '" 1Jr hissokhcrs .•. He- h.'kl no <-'ontml twl.!rhts soldiers. .• 
During lh..lt peno..1 .. t[REDACTml, Ime 1471 m [REDACTEOt line 1"183). 
-..i Tr.iUISCript oi the IJ\ICJV!cw withlRED.ACTED),. li.oo.!.142J-2+17 otnd (RBlACTEOJ, UJ1eo. 2+IB-1~SO. 
•~ Transcript of the lntavk!w wllh IREDACTTIDJ, Jiflll .JJ.l to (REDACTED), hne+f.4. 
"' Tranecnpt of the i.nU.:l"\·ieh wllh fREDACTEDL Jinos 446 and 447, (REDACTIDJ, boo 56-1, hne 58:2 
and lhlK 38-5-11.:ind Statement fll fREDACTEDJ (DRC-OTP--Oll&Ol I 1. p.1-Q-- l+I and ORC-OTP-010> 
OJltl. p.:ira. 177); Human Rights \\lali:h. lturi: "Grtvttd In BlruJ~ ErJ1tdtiill11 T111Xt•fcJ V.iola1« u1 
.\11N'tl1N!im1 DR G1n,\'.O.. DRC-OTP~t63-0:306. Traiw:ript ul \li.d'-"V m.aten.tl ORC-OTP-Olt.4--0b7?. 
lu\cs~. 

No. 01104--01/06 129/157 29 Janu•oy 2007 
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376 Consequently, on the evidence admitted for the purpose of the conflrmatlon 

hca..rinK,i there 1s sufficient evidence to establish substanrtal J;;TOl.llld.s It) belleve thllt., Ul 

the matn, but nor on a permanent basis, Thomas Lubanga Dyilo bad the finill soy 

over the adopuon of FPLC pollcles and the implementauco by the f PLC ol pollcies 

adopted eitl>er by the UPC/RP or the tPLC. 

c. the fact that Thomas t.ubanga Dvilu worked more with PPLC Deputy 

Chief of Stoff. Bosco Nt.>i:;anda, and UPC Chief of Securltv, Rafil<.i Saba. ... 

b. the <risb within the !'PLC (ol1C)1ving the departure 1n Lile Janu.uy 20(13 11r 
Commander ltl.rome, ~PLC Commander f1>r the North-East Sector JI the 

a. the divisions aaloni; 1~PLC military officers .-.s a result or the eonfhct 

between Thomas Lubil.ngJ Dytlo end Chie( K.lll\'1a between September and 

early December l(Kl2;4,.. 

375 fREDACTEDI himscli refers to: 

Staff and, in particular, Horibert Kisembo, could have ordered the launching: of 

mHitary operations without consulung Thomas Lubanga Dyilo.~, 
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41:' AOO)rdlng to [REOACTEDt Chief Mlnva P.wgo tt-1.:.ndT(t, \Vh~• n'ilS b(~1ow Thom~ Lubcega Oyil1) 
m the <hain of c11'tniruand, fRIDACTEDI {TREDACTmJ, lines 1313-l3l3), ~carto.-oJ. having probkom~ 

·with Th...-wn.is Lu.Nnwi ~·{k1 in n1id-Oct00ct 2002 (IREOACTEDJ. Unl.'5 242L~2-125) illld son\clime 
bef0<(' the md of 2002. h.ld l('tf tllC LrPC/RP end tou-.nckid his own movemem, PUSJC UREDACTEDI, 
1~ l3l3--13.15), ln this ~>-ant, see O...~ l\.'t\. Olb,l\JrqRP/CAB(f'RBI 2001 {ORC-Oll'~ll(lfl(J.(X)57), 
Q~n..~ b)• Thoma~ Lubanga 0\iJO in Bunia, un :? Deren'M 21XI?. disn1is$i.ng Chi .. 1f Kilhwa who, .:ti the 
tune, was Depul)' N.u1nn.tl S;.•.:'"'1t.lry llY lA"11l'nro. 1rl'lm lhe- UPC/RP 
- fREDACTEOI ,.a\"' Lb.ii R.lfilu Saba was UPCJRP Oner of s.._"'C'lltlt\o at llw tinw URIDACTEO), 
1l!Wi 115 ilnd 116). (R£0J\CTEOJ t(REDACTEOl. ll!Wi IM-l l2 o1nd (REDACTEDL hnes I JJ.-127) and 
fRIDACTEDI (ORC-OTP-0Hl5-0l I l, par4- 144) bi.1th rof\•r Ill the close ues lx>r~·o.."i.on Til1.ml.u Luhing;a 
a,· il(\ rum.:1 saoo and Bosa' ~wg.md..l.. 
.,. A1.'COtding. to fREOACfEOJ ltnm lb ln .. "J'fIOn UJIUI 3 December 200.l (IR£0ACTEDJ. 111\f.' 1195 l1l 

fRO)ACTED]. line 1310) See .tlso) Decree N<>.118bu;/UPC/RP/C.\B/PRJ:S/2003 (ORC-OTP-tll32-<C37). 
~grwd b~ Thnnwi. Lub.lnga Dyll.• tn Kin..4t.1Sit., •Jtl fl Derumbet 2rol, In "IUd1 Floriben Kis.mbo J, 
su~J fn11u his duties ai FrLC Cl1it>f flr SUIT 4.nd r~pl.ai:o.-oJ bv 80!.CI. ... Ntaglll\d.:L 
rv Al!Cl)tdlng to IREDACTEO], Dcis\.tJ Nlilg.1nda \Va~ 11\e Frt.C Deputy Chi£!( of Start fQf !\hlH.ii'}' 
Opemtlnn,,. iJnhl IRIDACTEDJ HD~embcr-1003 {fREOACTIDI llnes l~lblb and (REOACTEOJ, 
l1no 26.59-26c\l ). See lllstl O~ No. USbWUPC/RPJCA8/l"RESf1_ru) (DRC-Olr.0131.-0237) • 
• , Acc-01ding to IREDACl'EDL Tchlllig(.ln:ta '~"'s budaJJy Ckput)' C~)mrn.:indt!r then Ute FJ"LC 
Comm.lnde:r fru- lhe South-Eobt S.."Ctot (I REDACTED]. !Jncs 19-*>llJSlJ. 

No. 01104--01/06 !:lll(l57 29 Janu•ry 2007 
lf?' /iJ' 11•i JI 

li~ a.llht1ush the agreement or common plan did not spe:ifically tar~('t 

chlldrcn under the D>;e of fifteen ycJ.rs - it did t.art;et young recruits in 

general - in the n('lrm.tt course of everus, itii lmplcment.ulen cnt.til..-d the 

obj1..~ll\'t! ris], th.lt it would Iovolve children under the ugl! of fiftedt years, 

and 

l wben the FPLC was establtshed jn early September 2002. there \VJ.S an 

agf(_~mecu or ccuiinlc)n plan between l1lon:tos. Lubanga Dytlo, Chier J(ah v va 

t•ruig• M.inJrn \Ul'L Deputy Na Lil mal Secretary for Defence), .- Ralikl SJbo 

(UPC Chief Qi S.:curity).'~ Fluribert Ktsembe (Fl'LC Chie! of Stai/).'"' Bosco 

Nt.li;•mda (Fl'LC Deputy Chid 11( St.l!f for \Ulitarv Operations),"' and 

other FPLC St!n1~-,r commanders, including Commander Tchahngonza, whu 

was in charge of the South-East Sectt,r'" to further the UPC/RP and FPLC 

war elfort by (I) recruiting, voluntarlly ur Forcibly, young people int() the 

f'PLC; (il) subf•>ctins them to mlUt.ry training and (iii) using them ro 

participate acuvely in nuhtury operations and as bodyguards: 

that: 

377. There is also su/6aent evidence to esrabhsh subsianual grounds to believe 
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lfT' 11J' 11•i JI 

29 Janu•oy 2007 

•"ff T1w Ch.unber bas already round tu Se.:non IV/ B. tb.11 the....,. u; .suffu:tcnt t."VidC'I\£\' to esw.bJiS.h 
substantial gri.uu,ds so bcl~~ I.? th.11 ''olutHilfY .u,d fl,Vdbk r ec nut~nl nr \0<1ung l"l'('tul.u,. 1:n.ducfu1g 
thO!itl.! under th.;> aj;<' ol fift.._,.H vcars, anJ their ecnve F-'1-ntop..llh.">n iJI millld')' o~rat~1~ and .as 
bodyguards. ccntlnued throughoo1 uus pennd, .:ilthough there lit evsdenee tbat I.be FPLC .Ul<'gt.'Ctly lost 
routn1J of a nun11.Mir ,,f us mJlltary !raining GU'Llil'l> a1 v;iriou. umes, ~for ~iwn1rl..-, p.ar..i. 1.85 ..ro v ~ 
oonrum[n.s ilil' f Pl.C'i k.ss ()f cQntrot n( the M.:$ndro tr1uniug ..-amp .lt lhc b..•i:;:lnnJ~ 11f D\_-rombef 2002. 
afll.•r Cblt ... .f KJ.h_.,., a left m ... LlPC{RP .tn.d founded PUSJC. Sec al.so pana. 185 above, c,1nCt!m1ng tilt" 
FPLC'-:!i lui;~ of a1ntml over ..:i nunilit.!r tll ll!o 1nilitary rrauueg au:nps dt1se to 8un1.1t. ln parneutar tN 
R"•ump.ua Camp, aftt.-r thl' wnhJr.n\'al of tht! rPLC from Bunb on h t-..tarch ~ f11llt1\\lng the joint 
L TOF-FNt attnck cm Buniol, unul ll'h: f PLC reg.ain..'<I conth'l or BunJ.l in ecdv M.l)' 2003, fullC'l\\•ing Ute 
wl1hdG1\\'a.l 1,f rbe UPDF forces ~1.nw'"'---d in Bunl.l. 
'---. Sel.o Uti' evldencc oonsider1..-tJ Jn ~"-r.tgraph J68 above, 
,., Set- lhC' evidence considcr e -d in paca-gr.aph 171 a.bo\:c. 
.,.., ~the evidence oorWdered Jn paragrepb 171 sbove 

No. 01104--01/06 131/157 

c, ln early 2(Wl l, all these persons, except Thomas Lubanga, 01ief Kah\VJ and 

RafiU Saba, were mllitary personnel assigned to the Simb.i Butwlkm 

deployed to the Equatorial• Pr<Ninc» as members of th<' FLC.-"' 

b the) subsequently underwent ml.Htruy tr.llrung o.t the JlDJa 1nilita:ry camp rn 

a, the above-named persons were In one way or another mvotved in the July 

2000 Hema n1utiny witlun tht- APC, wl\i~h triggert-d the creation of th.: 

UPC;""' 

378. ln thi~ h.'KJrJ. the Chamber and!. that there is !illthcient evidence LO establish 

subswntiaJ ground• t11 believe th.it Thom» Lubanga Dyilo, Chiel K.tl11vJ, R.illki 

S.100, FJorilx-rL Klsembo, s,\:,CO Nta~.tnd .. 1 01.nJ Tchalingnnza knew each other 01.nJ 

had worked tagethcr well lkfol\! the ereauon uf the FPLC. This c_onctu.s:ion ruHi'IW~ 

from the r.tct that there is sufficil!Ot evidence to .. ~tsbUsh substanti.d ground~ ro 

believe th.Jt: 

lil, the lmplerneruatlcn or the agreement or common plon started 11t the L.1fest 

when the !·PLC was founded, i.e, in early September 2()()2, and lasted at 

least unlll the end of 211()3.'" 
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t"f. See llhl evidence all.lS.idcreJ in par.igr.aph.. IA.<; and Ifft 11~1\~ 

1...-,.See the cvidencl.' ..:onsiden>J in .scdil"f\ IV ~.l .. , . .lbtt~~- 
,,... Statdnt'!nl tlf (REDACTE;DI. par.a11. 135-137 
C'O Tr.:inscrlpl 1'11 tbe lntc:.rvlew \'''th (REDACTED], lines ~5<1. IREDACTEDJ, llOO lfW .a.nd 
(REDACT£DI. hnc 127); Stuti.'tnc:nl M IREDACTrDI, DRC-OlP-01(&..(ll lt. pMo. 14-L 
.. See- para. 2..'\fl .tho\ e 
•M ~ p.ira. 25l .lbo\ e 
No. 01104--01/06 1321157 29 Janu•oy 2007 

lfT' 11J' 11•i JI 'ff 

ii the FPLC repeated!.)• ttircibty recruited into its rl.'ln~ young recruits, 

includ.in~ children under the age of fifteen years;4*1 

l th.. FPLC repeatedly admitted tnro its runl.!. young recruits, includlng 

children under tht.' "~ of fifh.<en years, who wished 10 vuluntnrily join 

the FPLC;"" 

379 ln addstion, even tbough the owecmcnt or CODUJh)l"I plan W.lS not expllcit, the 

Chamber hes concluded that it existed and h.t& made findings as to the content 

thereof hoving round thot there \VL'IS su(fioent evidence to esrabllsh substanual 

grounds lo beueve that from early September ltl02 to Die end of 2003: 

remit t>f the "ffice of the President of the lfPC/RP'". and b) RJ!ikl Saba, as 

UPC/RP Chjej u( Security, was also Involved in such matt~." 

L lrom early September 21X)2: .. l) military m;.1ttcrs were handled by Thon1J;S 

Lub.ln~J' Dyno and O·tief Kahwa, U"PC/RP Deputv Natioruil Secretary ror 

Defence. i.Hr~ctly '''Ith FPLC n1ilitary commanders and, after th.: departure 

of O'lief Kahwa from the UPC/RP, such matters came under the exclusive 

c. Jfttor the UPC \\•ithJre\\ frun1 the RCO-K/ML Covcmmcm on 17 April 

2001. they formed the core of tl1c UPC mWtar) wini;. which forirull) 

became the FPLC b) o decree doted early September 2(1(1() and sl~11ed b) 

Thomas Lub.inoo Dyilo~~ 

d. aker the split wilhin the FLC, they were redeployed to Bunia as members 

of the AJ'C and worked alongside Thomas Lubanga Dyllo msorar as the 

lntter was Defence ~linistc.r in the RCD-K/ML Gove1nmc.nt;•';",. 
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w Sei-p.ira. 2'-:? abn\ I.'. 
*'°Set- para. 265 .tho\ e 
i.. ~ p.ira. 265 olbn' e 
•Set• p.sa. 26Sabo\'t! 
... Set- fl\Oilnotc 352. 
w Ounng his vLo;;llS l(\ tJw lriltnutg C.lmps. Thomas Lub.:ing.a D)'i1\l SJ.\\' roung FT'l..C recnuts, tncludtng 
ruawl!I under l~ age- of flfk-en )'~ u1tJerg1ilng trainJng. H\! spt•lu! to th1..'tt1 .ind '-'Jl<OUragi-.J th~' 111 
fight Tl"" Slat~rrwnts rRWACTEDI (DRC-OTr-OIOS-()1?9. p.ir.a..30). IREOAcn:DI (ORC-OTr..(1116- 
0J~. p.lr..t.34) eed [REOACl'EDJ (DRC-011'-0126-tll58. pat .. l 2.1) describe TI"')ln;:is Lubang.i Dy1ll)'s 
\'"i:si:ts 1u tlw rrauueg an1ps. 11t C.entr~ Rv.·antpa.til Afld lruu1u, ~eume lwfure ~.uh Sc1u~n1ber 2(lOl 
dnd 13 .Auh'l.151 2003, wben }'(tun~ fPLC recruus, i1tduJing thoSt;> undtir th.;> .\Re (t( fih .. ......, vcara ..... ere 
~nnfng lht.!1r miJitut) trai.nuig. Tu .. • v1d .. '<) n.'CGTding tlf Th<1ma~ LubJnga·s .,.!Sll tn lhc R\<oan1pat.11 
G.lmp un 12 Februarv ~ •nd the triUl!oCript or tilt! ~p(«h he Wl\ 1.1 M~1m tho y11ung FPLC recruln, 
indUJJng lib.~ under I.he ase Q[ Iiftecn \...-Al'"!O. !th1)\\'S lhal he d'IOOUtolgo.'oJ fhtonl L\1 UJOl~lc lhel.t 
military training.and to J'l.ft'pare to take part ln mllaary opa-aH11ns (ORC-OTP-0120-0.l42.. tin.? 131 and 
ORC-0,,,-(112{]-()3.49. IJ1le ll'>). 
• (RIDACTEDJ .aid that lvht!n he could he would attend U1c paradi:s ~Ll to marl tl'ld enJ of t.lw 
miltlllr\' tn[n..ing r.or }l)UJ18 Frt.C n."CrUit .. ((REDACTED~ line J.7i to IREiDACTEDJ. line 306). ln 
addttiQO, (REDACTEOI Mtl!S that dunng bts erav Al Ill~ (REOACTEOJ mlbu.n tr111n1:ng camp, 

No. 01104--01/06 1331157 29 Janu•oy 2007 
lfT' /1J' ,,., ,J, 

vii, the mosr senlor FJ:tLC co1nn1.i.11dcrs- Thoma ... Lub.inga Dyilo~. Plotibert 

Kis.>mbo"' and Bosco Nwg•nda'"' - rc-gul>rl)• visited FPLC lltilitary 

vi, the youni; FPLC recruits, lncludlng those under the axe o! lllt""1l years, 

were sublecr to strict military Utsc.1pUnc46 and the mstructors sou,:;ht to 

boost their morale by makmg them s1nt; aggreS!>ive milltary .songs;i" 

v, the aim o• the military training was to prepare fhe younf; FPLC recruits, 

incJud.in~ those under the age uf fifteen years, lo participate actively in 

ntilitar) operations; thr trainin~ lasted up to l\\10 months, and Included 

physical exeretses like lramlng to salute, march, run. take up positions 

iv . the FPLC sent its young recruits, lncl.uJing chddren under the .lg.i: cf 

fiftL<en years, to the J·PLC milit.lry tr.tining t..uJ1ps in Centrale, 

R\".Jmp:tr.\ M.J.nJ.ro, lrumu, Bul'-'1 Bogoro, .tnJ Snt:a;w 

iii the !'PLC encouraged the practice whereby each Hema family was to 

contribute to the war effor~ in parncular, by supplying young recruits, 

including chlldren under the age or Ilrteen ye0trs;'° 
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fREDADEDI. ln 3ddtbur1 W S.t!:k...,.l Nt.aganJ.J v. ho, iH tl"lt.' litn~ was teSP-•Mihl~ for mili.tal') tratnlng. 
lw .llso sew Rafil.J Sab.l, floribt."11 Kiscmbcl .u Id T chahttg(ln/ .. t (ORC -OTP-0127-00S 1. pa to>. 51) ). 
*""' Am"'lrdJng ~ [REDACfEDJ B.1sctl NtAgan.:L.1 hiad din_-ct tl!Sf")nsibtlny tor tratolng I.ht" yQOng FT'tC 
recnurs i1nJ [REOACTEDJ, 81i;cu Nlag.uW wouW .tddi:ruo lht> recruits .u I.he po1Qdeti ht"1d to mailr. 
th~end of lhe!Jt rrulnarv tr.11nlnJt (I.REDACTED I~ Ilne 1195 .1nd [REDACTEOL lu'E!l 398 ilnd 399). Bflli<n 
Nll'lg.anda Jla• appN.N on v1deu rei.T1rJJng DRC-01T'41l2n-O:l\Y:I [mnuua flll-.()3:10), wluch pm\•es th.>1 
b,• Wlb "11th~ Rwamp.ar..\ Ca1np wh~.>n Titom.b Luhiln&"' Oyilo vl.'iitvJ 11 u1t l? f..a,ruarv 2003. 
, .. This praence ~ descritk.--d b\· IREDACITDI ([REDACTEDJ, lines I~\ and lbl and fRIDACfEOJ, 
ti.MS 162-177) 
4"* StJ.tements ol (REDACTED{ tDRC-0,,,-(1114-ml·t p.:it~-1.5 .md ORC-011'~1 J+(\115, pat>1. 4lj) and 
(REDACTt:DI (DRC-OIP-OJU..0131, f"''-· 41). 
WlStiita1h!nt C'•f (REDACTED( (ORC-OTf'-0126-0150, p.t.ra. U and ORC-OTP-0126-0062. p.tra 37) 
'""' 5'.11.' p.lLl- ?6b above, SLUcmcnlli of rREDACTEOI {DRC-01'f'-tlUMH3l, para.-13, ORC-OTP-111~ 
OIJ2. p.-srit.44. ORC.Qll't-C)l26·0l.13, para..-'7. ORC-CJTP-Ql.26-(ll3tl. para!>.~. DRC-OTP-012ft-OIJ9. 
p.na. 68 1100 DRC-OTP-0126-0140. p.na.7(H .1ni:! fREDACTEOJ (ORC-OTP-0108-00iZ. p.t.ra!I 39-44). 
More SfX<tfic.tUy. tl1e tallt:iw1ng "flfdK-rs. wbe were under the 11g<· of 6ft.oon ~'t>-.1T.S 111 the Ufl'IQ, sa'ld th=it 
the}' haJ ~1 In ru1ub,,t und(!f ~ d.1tta onicB uf tk6w Ntaganda. fR[DACTEDJ In 20Cl3 (DRC­ 
OTI'1\114-00:?4, p.lrn~ -l:S); [RIDACTEOt iJI late 2002 (DRC-OTP-Ol:?b-i1131. p.ua . ..JI) .md 
fRIDAcrEDI U\ ~ (DRC-OTI'-tHltH>l.39. p.lt..tli. l)n.4nd i'U), nnd IR£0ACTEDJ om 2nl3 (DRC-OlT'· 
Ul.32~ para..46 h) ORC-011'-0132~, p.tri ~)). 
, ... See p.ua. "!.~7 .1bit\'e 
*"" Knsune r'edum 1eoolll1t.."'if th.al durulg ~r \·is1i nn 3'l M.ay ~3 to Th1)m11s Luh11ng.t Dyilu'6 res.idimre 
In tht' ~iudz.l Pd.Ii •lclghbuur:hood (ln Bun.fa). m_. saw o1 chilJ., Whl)!oe ph~·JiKal .11.pP'-W..lnte drulrl)· 
!lhu"ed tlwt lw 'I\'&. uedcr lhi: agt- o1 fifta>n vears, v.hn was gu.irding thc:i tMiJcl'liC'c, ui wUfonn and 
~aring a K.aLtshnlkov rifle (JCC~.fl1-0l~-T-37-ENJIS1':ov1f0:1EJik>dJ, p 99, Un.? 24 lD p. IOI, Ji.Ill" 
17). \\'hen Cfl)iS-C'l..amineJ bl lhe Defence. '-v~ POO\ih) repc.;it\'d n1ll.1t she h.ld said in he-r 
<'X.lmhultm-tn-<hief (lCC-OUll-Ol~T-3lJ~El\l21No\:?006EdlteJJ, p. 9S, Un!!l h' p. ltxJ, hnto b} . 
..,. ["REDACTEOJ wys tb.J.I (RIDACTEOJ lwJ U) wait, ~wtinv..-s ~·ltb I.hi> bodyg_:u.lJ'Js tl( 

[RIDACTEDI. whn lru:ludcd cbi.lJ ~d1crs (DRC-OTI'~Ll?-4.1(187, p.im.JOJ Furthcrfn4)re, .:ia:ordlng ti) 

No. 01104--01/06 1~/157 29 Janu•oy 2007 
lfT' 11J' 11:i 'JI 

ix. i! \YM common pr.lcti~ among tl1.:- n1ost senior PPLC commanders (I.e. 

Thomas Lubanga Dyllo.o, fh'Jrlben Kisembo'? and Bosco Ntap;anUaK-7) 

Tch.lling<>=/''n prnvided the yllun!? reeruus, including those under the 

.l~c of fi.ftf..-en years, wlth .t mllltary uniform and J personal \vcapcm 

{w.u..111} .'.t firt!.lrrn), and !!-OOn thc:rt.4aftcr c..'rt.lt!rt.-d them intl'I combat on the 

fronl line in military operaitons conducted in Ubl and Mbau in October 

2()()2, in Largu in early 20(13, in Lipn and ll<i0oro in fobrwry and .\!larch 

2()03, in Bunlo in May 20(13 and in Djui;u and Moogwalu in June 2()()3;"" 

viii. upon cempleticn of their uulltary lrJining. FJoriber'l Kisembo=' and 

~'-' N1:&1g.;nd.a•.;1 .:snd other seruor commanders (such es 

tr11ining c.:smps where young recruus, including those under the 11ge of 

fJftecn years. were being trcuned; 
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[RIDACTEDI. Flnnbert Kls(smbo ot.nd Bos.:o N1agandn "were al\\ ,1\IS escorted by three or tour 
bod)b"U..lrds eech, Thoi!lr cseens were aonn militia n1cm.lx!n. aru.1 young people Jn\ ege." (ORC-OTI'· 
011.J.OCC.1. parA..31). 
M Rcprd1.ng fREDACTEDI, fREDAcrEDI Sol~> th.lt "'lalfter gtvmg these ~fJc iru:tructl<ins eo his 
men. , ..... tutrll.>J (\)\'; ards lli. the )'(IW,S r'--auil!.. .tnJ d'l(1-M.' [RED.".CTEOJ, ln('fuJ.ing M\l~lf, and 
IRIDACT£DJ nlllitillnll.!n (1\'t!r tbe a~e ,)f:t'lghteet1 t\') js1m hi!t- UW'U est..XWL~ Qt the fRrDACTEOJ was 
m)' age, \\'hJJe fREDACTEO] \~'llS-Ylllln~r. I .. J From tJul day unril I lea I.he UPC mulua. I f('lloi\•ed 
In)' Olltml.lftdl!r e\'•.'.ty,\hCr~ he Wt'IU, .JS In~· eew duti~ r..tquU't..J' (ORC-0"'"7.()llh..fll.34, para. 52). 
(REDACTED) sald th.u It ~·AS IREOACTI:DI ti!!>P'lMibillty .JS (REDACTED! bddysu.~rd lc.1 foHCI\\' 
fRIDACTEDj to collect IR£0ACTED) ~·c>apn:l'ls and bnng them back tn Dun.l.l 1DRC-OTr..(]lUr(JIJ6, 
para. 58 i.' DRC-0TP-01.1b-1]1Ji', para. ftl). tu gu.uJ IREDACTEDI ht.1USt! a?> tho htY>lihlies w-ero •bout 
lo bej;in and cu p.lltiopatc dtr"'Ctl) 1n ~ombat \via'" ord\•red tu dB so (ORC--OTP-01UH)l38, paras. 63 
•nd IH); eee eeo !REDACTED) CDRC-OTT'-(lll+ooll, par>.31); !REDACTED] (DRC-OTl'-Oll2-ll087, 
para, J9 ), 
'""(RIDACTEDJ esserrs Ot.ll IRIDACTEDJ tuiJ fREDACTIDJ vuuni; rrLC soldf9S- &. bodrsu.:irJ.<;, 
s..1~ofwhom were under tbe cge ... offifh.'t..'O y-.".m-(IREDACTEDJ, (ORC-OTP-11116-0JSQ, p.)ra. 26) 
.,.Scn.Wmcn.t af IREDACfEOJ 

StJll":lncnt (.1{ JRIDACTEOJ. 
"'' For ~rlt•, a('('(lrding 10 [RfDACfl-01: "Th ... hf!;ton o.f chi.kl suJJJ c rs In the UPC g•xs bold. t1• 
20(10 whee the. murln) hXlk pLlcc and the muenects were sent ttl ~l'AK\VANZJ (In UilJning. A l.111 ol 
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38 l ln this reg.-.rd, the O'ta.mbcr ncre, th..1t lhh. staremenr is .Jt odds with several 

pleces oi evidence .-iJmittcJ for the purpose of the i:onHmu1tiun llellclng.111 The 

Ii. upon the UPC's and Thomas Lubanga DyIJo·~ rerurn to Buni..t. in early 

M.ciy 2003t Thomas Lubanga Dyilo e ncouraged the: demoblhsatlon of 

chdd soldiers Imm all armed i;roups active in hurl, including the 

FPLC"' 

until then had been in the hands or the U"PC...'""" and 

i. the problen\ of child soldiers in Bunla onlv surfaced ofter the UPOf. and 

the FNI retook control of Bw,1.1 from the UPC on 6 March 2003 - which 

JSO. The coeeluston rc.lcht:d by the Chamber as 1-0 the t."Ji.JSlcJ\O:, C{tnl:t!nt, 01.nJ 

tinlcfr.unt.! of the common ploln is nc- way w1dcrmi.ned by the st."ltemcr\l n£ 

I REDACTED I, who works for I REDACTED] ill Bunla, and accmtlini ill whom: 

recruits, including those under the age of llfteen years, as bodyguards to 

protect military objectives, such as their phys1ral safet)' (Including 

during mlllt.ry operations) and FPLC mllltary quarters. 

end other senior commanders (such as Tchallngonzar") to use young 
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dUJdtm l'llld mlisted in the RCO/K-tvfl's APC because llwy h>ld n(IWhl!r~ IU SQ: mQ!>I of tJwm ~ .. ere 
orpbane, · (JREDACTED), par..a. 183). Slnulllrl)·. fREOACfED) aOO behoves that U\e children "'tart..->d to 
j."lln Hema mJllti.1 gmu~ Junng U1~ LL-.t .;h: ~nth!. u/ 1()00_ furthermore, fREl)ACTEDI, para. U4J 
bnh rercr in Lhcir statenumts f\') 111 ... tmlnl:n~ ll-f ~"\)Wli::. l·Wm.1.§. at the MAndro Camp ce from June lH 

July ~(12 (DRC-OTP41105.(U~, }'t.Jr.:ti.. 115 and llb) and tfl ibe l.Kl th;il "lwl~ tlw Ul'C drove OUI 
L-lpclndU [in i.!.trly Augu!:ol 2002}, tlt..-childn:.n juh1.xt the UPC .lmt, .tnJ foughl for the FPLC' (DRC­ 
OTP-l\l(l5-0l199, p>r>. 80). 
a The Dtad ,,. ol1"1~1LJPCi'RP/G'l8/PR£Sr-OID ,/Jt 1-" I'"" lOlU rrr1a1r1 .:knwt>1ll!fell1f'!11 dl'S .t.UjaJl.U-~.dilb 
JtJo fi!f'as pillfflllitpiii 'fl!'" la (iblra.lJ•'" Ju Cott,,~· (ORC-0Tr--0151-02qi}), ~gneJ b>· Th11nw Lub.tng.t 
0)•11o 1n Bun la on 1 lune 2tXll. ord€1red .as folhHw. 

"Arl l: All 1ndl\ iduals ender the a~ of U:I ~ eani are, fmm tli1,. date, dtscnarged 
fnlfn tbe li.vu.5 ,MJriatiq"l'l poor LI filtttJliofl ilu G.111.~. 

An.. 2; The Nolllnnal Sect:ei:.:uy tor Fc,un, .. '-up 1100 monltoring eed the ChlCJ ol 
General Staff of the Ff'LC: are bilth re.ponsibk• f1lr tbe intplctnd\LHion 1i/ lhl!i 
[).;!O'('(I, \VhJch i;h11U ~\t\.!r lnllt torce 1in tl~d.11~uf its 6.lftll..ltu.re. • 

11.t>See uucscrlpr 1)r llw- lnti!n·ii!\li· "'UJt (REOACTEDt lllk.385 to IREDActm}. linl'-Mi4 
... Tra.nsaipt of the lnusvtew with IRffiACTIIDJ, Jines 5l2: .inJ 51-3} . 
.... ICC-0Ult-0l-O(..T-37·ENJl51\io\~Editl.odl p.107, lines 2-1.5; ln .1dduuu1, ~ Human Rlghts. 
\\'.ltd\ lrur1; ·c{lt'!l!ttd 111 AIJlliit• Etlini¬ JJilf!I Tn-~,,·tof \r~u.· 111 t-.'tVll1~rrr1 DR Gw,\"'1: "The r..t(MhO"S 
Porum \11 tum ct'tnpl.tioed to Ul-'C I'restdem LuNngu In bk! 100? about I.he "-"'ru1u1~ll l\( dtlldren. 
'Ibe urc ~a smaU d-.!mobilluitioo renwr, but according lo '°'41 people, this \.,.ilS a mere public 
rol.4bl.llb.g10mllck; the re c cmumeet of dllJdn..."'n CCWltlnucd." tORC-OTP~lt:iJ-(13+1). 
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grounds to behove thtlt irom the time the FPLC , ... as established in early Sept-en\ber 

383 The Chamber rinds that there rs sufficient evtdenoe to eseebllsh substanual 

b. Co-ordin ... ted essential contrlbueion by each co-p~rpetra1:&.1r 
resulting in the reallsation of lhe objective elements. or tl\.:­ 
crime 

J82. In odJitk\l\ the Chamber ,,..,.Jb that when she wa, o,k,>J .Jbout the Child 

Dcn\ubilis.1ti1.it'\ Decree nf J Juul! 2()031 Kristine flOOu10 answered tll.ll ~he thought ii 

\V.JS H d public relations eperauon, .. .,.Ii" 

Chamber has given <pedal coostderauon t0 !REDACTED) statement regardJng the 

extent to which the Chrtd Dernobillsauon Decree signed on l June 20li1 by ThomM 

Lubanga DyUo was implemented,""' and to the Orrular"" signed on 5 [une 2(l03 by 

Honbcn Kisembo ordering all f'PLC units to implement the said decree. According 

h.> (REDACTED) "(t(hisorder has not been e,e,-utt-d."'" 
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See (~)Ol:nOti.> w 
._. R1.>garJlng Olief Kal1w" Pit.ng..i t-..tandtC\ IREDACTEDJ stated tJwl the.< lk-~'-lrtment of Defence "'~ 
1n charge 1,f I.he training <'f N..'W n.iauits (IRt:Ot\CTEO], hees 84-87), and 1dmlifi.;s Chi£!( K.lhy,,a u 
LT'C Defence Miimrer up to lhi.'! "'-"'S'nnrns \'Ii IA"C'embcr'l(Xt? f[REOACTEOt llN."l?ill-?.J25 .and 
£REDACT£DI. Ieee 419431). l.n lhl.!I respect, (RIDAcn:DJ para. 137 and fRIDACfEOJ, paro. lSJJ 
exp1J.l:ns th.tt i) tn the first UPC/RP cxet11th•l!,. Thunl.3s l.J.ibail:g.l O)·ito dcl~.lli.>d respn.1t!:>ibUil\ lO Chicl 
K.-lhwa Pllnga M.uktm, Dcput) National St.">\..'"rot.11') fcir !)('fell((', for d€!.lUng wl.th defencc-rclot.00 
esues, and that li) tbc Office uf Ult" Prcsjd1.1nt pt:rfonned this rolc1 alter Chicl Ka.hw.i'.s pr~ "'~ 
abolisN>J b\· Decree No 018/UPC/RP/CABiPRF.S/200.'.? \)f 11 DeoontOOr 11Xl2. Furthermcnt!, 
[RIDACTEDJ soys that .ifu.r Chief Kahwa retumOO tmm hJs. mission t<1 R\\ 01oda. "be hcld dt!.cu~ifln!l 
with tlw CPC'!I alhcr Htm.1.J mllluamee and tl'll! 1-lm'l.J d1t,•1uLlna l.11 order lo luwl e a !>itc where tbe 
mihta.r_y lr..ainJng could be C41n.ducrcd. Tbe traJlti(irutl chli.!f:5. were Afraid arw.t SCJ Chi-cl KA.HWA aff~red 
MAl'l:ORO •Ii the UPC's first mllllil')' trauung ccetee. Vlllh t00 s1li' n.grel.-'d upon, the li\!m.a trad1IJC\ll.1.I 
chief; Sl."O.I lhclr )'\IUng pt.'('pJe lo \1ANORO lv Und.i.!tl;I'.) 1nlh1.J.ry training l·-1 Oucf UH\VA 
IREDACTEDJ that uouany ht.• w es llw"1~ \~h.cl welcomed the y1K.1ng Hernas lo the MANORO training 
COtlll~'· Bos-:<' NTAGANOA Jou1ro tum at lhe aamp and hctpcd tr.un tJ1e rroops " (DRC-Ol1"~10$4Jl()'l, 
p•U:i.l!i..J15;iuJ 116). 
IREDACTEDJ def;Cn°M the lmp011.u1~ or R.tfiJd Saba \\hhin tbe UPC/RP .uvJ FPLC .ss i.1 n.>st1lt of his 
dose ues wnh TI\l.'maS Lubang,a Dytln i1nd D('l!ia> Nt.angada (IREOACll'i"DI Hoos 1(19.112. and 
(REDACTED), lines. I lJ.-127/i ln Ul.ls r~rd. eec i1lfi0 tile St.lJemeuJ o( IREDACTEDJ tORC-OTP-0105- 
0111, paro. 144). fRIDACI'EDJ also ->at·s thOlt IREDAClTOI 1n jun..'/Jul~· 1tl'.C., ln 4JdJtion lo Ek~t_. 
Nll'lg.anda. who W.t<i ~1Mible tor mili1.1uy training a1 me nmc.be also sew Rafi'-i 5.1ba. Kir.e-mOO and 
Tcha .. hngf1ru.011, amonS""tllthcrs, ;u the L'.llmp (DRC-OTP--Ol27411BI. patiil. 50) 
R~rJing (REOACTI:DJ. he states that p.u;J~ "'(!J\' heJd to mark~ t..-nd or the t'l'llbtirv ttaU1l.ng for 
)'\I Un~ FPlC r«ruil<, and thJ.l. f REDACTEOJ g..mcr;i.11)· .ttt.mJed the pczedee to eddress me r1.~:nuts.. I•• 
OO,'\St thca.r monalc iind ad\·~ them on tbelr miJ.'11)1)· n"\Je (lREOACTEDI. Imes 377~3'10 .a.nd 
fREDADEDI. U1'1a~'.\-JQ6). In &ddJtillll, ~arJu\~ [REDAcrEDI use ul dtiJdrcn under the .igu rll 
fifa-cn ru:i» a~ bf\d.yguarJs. $(!(! fOOU\l)te°"Oh 
fRIDACTEDI descnbes the tmPQrt.lnce ot BQ1100 Ntag;md.:a \\'1llm1 thl." FT'l.C. and hi..~ cl~ tJ(>S "'ith 
Thon'las. Lubanga Oylln antt R.lfikl 5.tb~ f(REOACTEDl. Uru!s IOQ-112 .tn.J (REDACTEOJ, btws I l3- 
J21); i.n this- rug.ird. !i~ .ti~ ti~ Stat1...>n'h.~nt or rREOACTEDJ (IRIDACTEDJ, p.t~. 1+'). Afst\ il.:oordin~ 
10 rRIDACTED~ B()..CQ ?\'t.lg.md.l Jud direct r~~nsiblUry ror trAt.n.tng .11nd IREDACTEDJ, ~t• 
Nwganda \''l.'IUW .iiddresJ. tlli! y11i.u1g FPLC ra.'l'uJu at I.he p.11 ... ad~ hclJ In marl. the ._,id 111 ~Ir 
militan• tralnlng irREDACTEDJ, line11398 nnJ 399). Accnrd1ng tu I REDACTED!, Bosco Ntasanda "''"s 
1n ch.ttt." .-\f m!l11u.ry tr.urung a1 tl'e Mitndro Camr i.n Junenuly 2002 (DRC-OTP-0117-0181. p;ira..50) 
ViJt!~11\.-...'Qrdmg DRC-OTP.()l.2041?93 silo\\·,. lkbm N1.itg1o1n~ Ju.ring Thr.r.n.w L~nga. DyU~1'!"i vis.It lit 
chi.' RwJ.1npa.ra Camp Ltft 12 F~bruary 1003. \Yhm Thon\lli Lul"1ll5a Drllo obi.J. .. ld them if ~o 
Nll'lg.anda had \'1.iitli>d d1e C.lmp, the young FrlC rccruibl,. indud.Jng ll\ol;e under the ast- t)f Jifk-en 
\oe.tr5, ans-~e.rod in the affirm.Hive (DRC-0Tr-lll?0-ll343, ll.nes 179-J82 .md ORC-OTI'-013()-nJ.l.4~ 
lino ISJ..155). Furlhc-nnore, l.heie rucrui~ "·en: cW:rlv lillJ, lndud1ng t~ unch.-r lhr .,S'° uf fifwcit 
~i'!il.J'S. thot tbe~ should discuss any pn-1blo.!ms tlwy ma~ ha\e with B~ N~and11 bt..-...::au!!I.'.' he "·ould 
thm 1nform U\e. lippier' t!dlckln!i of 1he Juerarchy (ORC-0Tf41l?0-0351, hncs3&~J'·>I). !:it."'C also U~ 
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I) those f"'rtldpoting in the common pl.in. in Jddition to Thomas Lub.lni;a 

Dyilo,"' had inure direet responsibmty ior c-arrying out sev oral aspects oi 

the implcmcruatlon l'lf the pl.ln. including: 

1()(12 up unlll 13 Aui;ust 2003 (when ThomM Lub.mga Dyilo was placed wider muse 

an-est in Kins-holSol)::-~• 
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ev1Jc1'1&.~ rel.thng to visit:. by Bosco Ntaganda Lo FPLC 1r.u.n.lng wn1~ ,,.1-1,:11.• d\ilJnm under lM 11g;:o ur 
rifa-cn yoor,;; uuderweru lralnlng (!MX> !uotnoh.• 48Q ab,r, e], .and tbe use .:>f dilldre:n under !he 4to"t? ,,r 
fifteen yeaA by Bcwxi Ntaga.n.da to pcmopate MllWl)' m md1r.:.ry OJX"'1'4hons tsee tootnon-"'93 abnve), 
and th.tu~ d( duldn!u und.:r tht- JS"'- ul fifi1.oe.n years ~ persanat bntlyguard-i; b' Botico Nlaganda ~..ix' 
fl)f.1tr1,1te 4¥7 ilbt.ve). 

Rcg.mLns Tdi.ll1ngi.,,~ IR£0ACTED) expl.1ine>d th.u he w.u the utt.ttuaor at the Centr.il"' C'Am.p 
,,Jwn (REDACTED) undcrwl!cll [REDACTEDI atIULll) training "'"'und rREDACTEDJ (DRC-011'· 
Oly,...{)(fil para. 33). S..~ also the 1.- ... ·id(!l.\i..'1.• rcgardlni; thll use bv Tchaltn}l:OOZ.l uf chl.fdrou under the 
a.gt> (If fi!ti.'li.'n )'~.JB t.o paencpcte .lC'b\t:ly in n1lhtary (l~ranons (Sfll: f1h)tnote 491 al:xn e .aod lilt" 
Stah:n1m.1 ot IRED.ACTEDL ORC-OTP-0108-0071). 1Jrut the Wit! boo Tma.llngnrua ar duldrm under th!!!' 
.igc llf fifteen Vi!ilP.Jas pcrs.on.tl bod~·guards f~ footnote -498.lb..1\'"J· 
-See- f0111nOW 461 ab(n<e 

&-e the Stlll{!llH!nl!i (REDACTED) (ORC-Oll'~IOfl..-OLN, p.tra. 3ll). fREDACTEDI tDRC-OTP-111~ 
0129. j.'\1fi.l. J·H end [REDACTEDJ (ORC-OTP-lll'll>-01.5...". p.lr.l.. 13}. de:!i<:nl.1tni; vi.!.lu. ~ TI\l'IC'ILJ~ 
Lub.tng.., ~ik> '4l tbe FrLC uaini.nfo; cunp; in Centmlil'. R .... .imparoi and truma between c.uly 10024nd 
13Augu1u :men. In whKh FPLC recrult.s ender 1he .age of fifwen )\"!o&l!i here undergoi.ng military 
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Fl'LC n...:ruib, including Ll><>SC under th.. age of fl/teen Y"""'• and 

prepare them h.> partlcipate in hosultues,'?" 

inspt-"l=ling several P PLC military trrunfng Qn\1'5 to encourage tht new 

having Jirect and ungc1in1;1i contaets with the other participants in the 

common plan tasked wlth c.lrryinK out the various aspects of the 

lmplemeructlcn or the plan, o;i 

ii) Thomas Lubanga Dyllo plaved a kev overall co-ordin•,Hnx role in th.: 

lruplementation of the commo» pJa~ in particular, bv: 

ordering them Intu combat: 

assig11ing them, at the conduston of their n\i.litary Lr.li.nin,;. to miJitary 

units or as bod} guards to pnuect ntiUtary objt."'Cbve-s; and 

mJlH.ttily training them and supplying them wlth arms .ll the sasd 

the voluntary or forcible recruitmeru of young persons, including 

children under the .ise or fifteen years, mm the FPLC and their 

transportatlon to FPLC n1jlil.lry tralrung camps. 

ICC-01()+()1/0b-803-1.EN l+-05-2007 JJS/157 SL Pr 



tt;.u.nlng .it the ume. See al6.o the \'ada1 W((lrd1ng oJ Thom.as Lubllngol Dvilo's Vlf-U to the R'\\ampa:ra 
c.amp M 11 febrwry :!003, DRC-OTP..Ol?Q-0293. 
'' (REDACTED! scvs that IREDACTEDl nrtcn met Thonl.a.S Lubang<1 O~~hl ft>t IQgJsti(' rc.:t5(llh· 
1REDAt.lEDJ . often II w.u !OU, to OlSk him 11 we aJUld h.l\lQ' $t'.lme OlC'llWY to s~t ;.i~c (,)(Id f1)r 11~ 
"'Oldu!r:> and that b wh.tl h,• dtd_ (RIDACTEDI gn .snd M.-e h.1m troqucnll~ ' t(RIDACTED}, 
lullS 2453-2456). (REDACTEDJ also said tbat Qtlli'f FPLC ooounand'-'G ma ll't'lllas- LubAn,;., 0\-ilo ti; 
di!l<'UliS fin.llle,.,J mcners QREOACTl!D~ lines 1565 rn 2.56f>) 

11 Tt?Stim()l1\ ol KristJn..! redutn ICC-OHll-Ol~T-37-e.:p5No\'201~Cdll001, P 94 1i.rk- 25- tu p-%. 
Jmc 1.5. 
w Sci> footnoro-1'5 
..,11TI• intn-,.;luctinn '" tN ft!J"U't s..t..ati!lt U\at -rrn.ANSLATION'.:l lh~ uu:cr\'lt>'w,,. ut the children were 
oundut!ed In th~ Rw-ampa.rn 1T1lhb.lrv romp b\ Pmh."t'tll)n ~f.J.ft trom MO.'\ll.'C.. tbe NGOs 
fROJACf'ED), otbcr lnterri~·5 were carriod nut by CPA ,.,IONCC (In err BuniJ's peemees'' (ORC­ 
OTP-()151,..127.f). In her t.sllultll1)', Kristiru.> P!:!duti' ctuUJ..rJilcd th.It sh~ h.tJ dr•lleJ use docu.mt.>nt u!ii.ng 
nt)tc:. takm dunnA 1nter\'ii"\\1s rondut·WJ .u uw R~«1np.ira Can'p and in Du1ua tn ~LI.rd\~ (JCC.-O-l- 
01-0l.\ltt-T~7-E.1\Jl L5f\:ll\1~Edib.tdL p. 78, li:ru.- 21 to P M. bn-...15) Furlh£...-mc.1re, when asked Wh) w 
b.:td prepared the d('('.Umcnt, she .Mo.\100.: ··ri1 l\.ld begun k01.."f)1ns 1M .no(es ol Jtlli---n•1f"Wt. earned ou1 
with chlldren ~l.t.'J. with \'tU'ious titm1.'\i groops iJl.roadv in UUit..'fnbo and !MU ilfa.l.5 "Jth - tu 
order ta document tOO cxperwtKes (If eese childre:n essociced wuh .im>ed grnup; and, in addition, II• 
\!llilhle u.<o to prer.1ic b.~tter the responses which we rould gw~ ta tbese dlildn.--n If \'<-\"! sueccedcd In 
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38;;. Paragraph 20 ol the report or 26 March 2~Kl3 enuued Histoire< 111divldudlcs - 

B11111n fltur1! prepared by Krlstine Peduto, n MONUC child protection officiol. 

summonses the interview or a 14 year old chdd conducted l.Rl!DACTEDJ on U. 

March 2tX)3."':i According: to the summary- 

Jll.l. In l'\'achlng its findings on the role played by Thomas Lubanga Dyilo. th~ 

Chamber .ltt.lch1...od particular \o/Cight to certain pieces ~1f "'vide-nc~. 

using children under the .lg<' 0£ Lifh.>en years M hi... personal 

bodyguards."' 

en ... .ouraging the making 01 corunbuuons to the wnr e.ftort through the 

provision of y'.)Unf!j recruits to the FPLC, including d'lildren under the 

ah.-e of fjHttn years. ill and 

fil) Thomas Lubanga Dytlo P""l""•lly performed other wk. in the 

lmplemeruatien of the wmo1011 plan, in particul .. r, by: 

the common pla.n.5'" 

providing the necessary financial resources for the implementation of 
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havlng 1h1.:n1 le.a\ e l~ armed grooP"- Boli«f on these C\pl.'tld'l.:et "'" ((!It that h·~ 1.11101d be better 
am>ed ti) respond. and also b~· takjn~ l\uk's we could have .a mco1or\ reccrd al the questions "'hicl1 
we h.1d putilnd nt)t have to put the same qu .. -.i.rlons .le'\'er.ll hnlll.'l5 ()'.·~.and to have n basis on \\'htd'l Ill 
'"'""' 1,•;itb them ou an 1nd1ndual b.:isls ln Uw futu~. &ru.""' nu.•. AJ~•, In m)' sfX'Citlc nik at ~10.'IUC 
th..- ()bj«ll\1t.' W.t.S to Jncumcml and (n olri'hl\1\" inf.;)rtn1llli1n Oil till.• "1CrultnwnJ .tnJ Ubfi.i;ahon of 
duJdrcn by \IArtOUS armed gr(IUpS. 5<' the- ick>a W3S h) d11cunwnt Wh.JI \\'O'IS happen.mg '1S 10 prer.>.re the 
1\!Sf'O•t!tc- whid\ <'1~ ttdghl ha't!"C": to g1\~ lhi;se chUdtt!tt. (1CC4H-Ol-Ol-flh·T·37-F.J1[115Nr1\12006EJJ!e'tlJ, 
p. 79.11"" 14 h) p. so, nn ... 7). 
011 ORC-01l'~152.frl77 and ORC-OTP--0152-0'"'-78, p.)t.l. :!O. lfndl-., cross-e)Amlrwbtll, b)' I.he Defenct!. 
Chri.Jitlnc Pt\.fu1tl ronfmnetJ Uw [n[onmuo11 sbe lud JM(1\•idcJ under t.<'4al.lnltu11on by~ Pn!Sil!'CUtiun 
(lCC-OH)l-Ol~T-J9-EN[2L\lov~Editl'J), p.74, Jin.c JS t1l p. 71.1, lin.t! l:!:). 
~· Jn his !il.l!.dnenl. fRCDACT£0) &a)'5 lb.ti hi.· y,Js forcibly lakoin ID tJ1e FM...C tr.un1ng C.lmp 1n 
[RIDACTEDJ '"(t.'Jne J.:.y m earl\ 2003" {DRC-OTP~)IOS-Ol1b, ~na- Jl)..and IJRC-OTP-01(1S-Oll7, patit. 
22). 
'11St.11L'nh!nt t"•f (REDACTED! (ORC-OTP-010t4Jl2Q, p.t.ra. 31) 
"ll'StilWmcn.l\'ICIREDACfEDI (DRC-OTr--OIOS-01~. r.lr.L3tJ. 
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A \\'hlld afwr we h.lJ t>q;w1 our mUitaf)' tralnlng. ecme (lth~r mtlitianldt caft'll.• h) 
the camp to 1wch \J!> th1.1 prnhxul for \"'lS"~ts b)' ~P'-.,;,ma, l( Pn.-...h.fml LLrnA.~CA 
came fOU had to IUt \<(')Ur rifle h) hoJdlng the butt lO }O\tr h.md •nd n.>shng rt.' 
barrel on V11ur ">h11u1dcr. and then nwn:h paSI hhu \Y"W1 )'f.llJt I~ \'1.ory .stralghL • .,,. 

387_ (REDACTED[ also provided the tollowing in/ormotion about tho specific 

protocol they learnt nt U>0 (REDACTEDJ Camp for Thomas Lubang.1 Dyilo's visits: 

Pmm -.·thiAI I w>& told h> tlli! ''l.bt.!r milltiauw.•1\ lhtt Preslditil! pedndially \'is:iJa.t th!! 
training cantps 141 spcal to ti~ f\C\\ n"OUlt5. '"' 

asserted that: 

[REDACTIID] Camp at the bcginnins o! 21"Xl3, •- lither children under the oge ui 

flitet>n years were also undergoing the same lJ'ojnJns at the camp, (REDACTED[ 

386. After slolling thJl while he was undergoing his nlUitarv tralninH .ll th.: 

ITll.Ahl!.LA TJl.)NI IREDACTEDI b ii 14 ~.u- uld ~ who '"a:s. fort'ibly remtlli..'tl in 
t-..fungw4lu b~· Ute UPC tn February :?0031 •.• J Ot\ the ro.KI t.> th~ ,..tung\\'alu market 
\ ... law he "a~ \rl!ilting JU~ t.unily, fRC:OACTEDJ wes ta~«i 1.n .1 ,·;;ihi.cle 1n "h.icb 
Tbom.a;i Luh.mg.:t Dvlk1 \\as troivclJ1ng ""'lth h other soldiers. [RF.DACTEDI Wolil 
\'tUh Ills older bn-.Ltrr who was llba- to Ilee. Other d1ildren were 1.:.3ughL thrl't." ef 
them were older. the others \VW~ ~ngcr: (REDACTED),. four fto1n \1ungw-<Ollu. 
the others trom Bun,.:.. Th(ima.s. Lub.l.nga Dyll1l told them tb•ll they wt>uld go as liit 
~Lt; B..•nl .i.n.J thaJ lh\.')' wt1uld becem .. • rkh L •.• J Tbev were all t11ld1 to ~iilnJro wl-11.'h! 

tbere ..... (Ire a lot ot ~JdJ.d).. The~ wese urganis.:-d lnb1 groups I)( 20. 1.vith 
Comn\aOOer Fts1on, ~ere. as tben 1nsuuct.,r. ThL~· recerved Oil€! week 01 IJ:atnins 
durlng vJhu:h lheo, ICMnl.ld h.J"' to handlt.! Gr~1G wc:.aP-1ns. rud.e-t 1'3unchdt. anJ 
"rJ.piiks". The\ aw beees and maw- with dlfficult~. He ..... 11s lhen ~Ht lo• ;mall 
\iJJage to pt0\•1Je SIXLUU)' wuh abour lll other persons. After tt ~tln:.h. he remasncd 
ln the bush fnr • \\·a!k beroec Muatins lo hls fathru"'!o. heme ln Bunia. •1• 
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~'" fRCDACTED) st.:11"d that l\ts mUunry lt.ilnu1g started ln eacly 20fn {ORC-OTP4!l(IS.(tl2tt, para. l9J 
and criJal .ii lc.t.~t 15 10 JO d.Jyi. bcfom use FPLC .. uu;;:l.. tln Uptl (DRC-OTr-llJOS-0131, par.a. 42J 
\vhlch as utdicat;..J itMw, "-.is atrr1eJ dul between the end of Fdnu.uv i1r.d early ~1.11rch 2003. 5;\ 
LubangtJ'S. vi.liJt i(l (REDACTEOJ C'ti1ur m;;onb.oocd b) lREDAcrEDf h''l()I.. pt.lee bct.')ti• tbe FPLC 
w ithdnrw from. Borua ln ca.rly f\fardl 2ll\.'l,. .tlti?r 1l:w jolJ.u UPDF and R\1 .au.a.ck nn BunLl.. 
t•St.:i1..._~nt offREDACTEOf (ORC-OTP-OIOS.fJl2Q. p.!ra. 31). 

Oll:Statdnt'!nt .if fRIDACT'EiDI (ORC-OTP-OIU,..012fl, paras. 23 and 24) 
m I REDACTID) !>talt.od dbll Vio w•~ foru.oJ to geo 1(1 lhi! IRED.ACTED] Ump "'-hUe 'illt' v.•as. flL'l'lng 
!Junia 41.frer llh- Ul'C ciffensi\•e againsl Arc troop; tn Uuni..l, wh.1clt caused Ccwt•:rnor Jean-Pk!tn.o 
'4l("1ndo IO 0-.--e and which tX'CurrOO in l'-lrl)' August J002 (ORC-OTI'-OJ.21>4ll2ti, pa,.as. 12-34); thal 
tralnln& .lt the (REDACTED] Glnlp 1.:as.t.00 bet\\ IX!n 1'1fu." oind ;;i b.tlf months .lnd hvo RV)nth:i (ORC­ 
OTP4\1!6--0l28, para. 31 •.tnJ DRC-01P..012b-OJ29, p.tra. 33), o.nd thJI lbttm.:t~ LuN.ng" l>,·Un visit~ 
IRIDACT£D]G1mp al~ul iwo weels b.>fore the cnJ ,,, lbe ttainin~ 1DRC-OTP-0126-012Q, p.lla. 3-1). 
UlSCilWmcn.Laf IREDACfEDJ (ORC-OTP..()l.2h4.!l?V. rara..34j 

No. 01104--01/06 141/157 29 Janu•oy 2007 
lf'T' /iJ' 11•i JI 

\\r.- alre.tdv kni..-v. Cctmn\11nJcr BOSCO because dwmg nt.u munarv trailung be 

vW!i!J (llEDACTEDI camp twke. Tbe tim tlmt! he !ip('!M> Lo us wying thilt we 
hed beuer nut run .n,,,.,,, ft<1m the Qtnp or we wt)llld be kiJL.--d and !hat we =J,(.\uld 
make t"'\·i!r)' enort to rl!i!dl Ou" end of our tr11lnu1g because tt \\'iU< tar our futum 
\H.~ll-being. The ~ind uese was two ;~cw beftue ~ "nd ol our tr;uJiJng. but he 
dt..1 ni)t aJdnss us.because he '~'iK just eceempcnvtng th~ UPC preeidem Tho1n.u 
LUBAAGA. With whom he h.ld emwd E.lch of then\ was In I'm 0'\·n jeep 
LUllAN'GA et'la1Ur.tg"''(.I ue b-1 v. Uh. .. t.1nd ll\l.! Jlf.ficu.11.a!!S n( U\,,> ualrueg untiJ I.hie 1.ind 
because It wes to fn."l" ouro.,untrv from the ~;indans anJ the Lendu. H(! SfW'~"' tl' 
us m S\\'.'.lhJlL He .ilddt.'d I.hat h Wo'IS 001 the respon:;:ibility ot (llht.•rs to m:i.kc tht.i 
Cungo Ct1..'c.. but out 11'\\'H.. I v.•oul.J nN. be abl..i t1~ say "'-ho LUBANGA was rclerr:Ing 
tu bv "others'". Al the "''f\J of his speech, LUBA~C'.A a.. .. ked If anvone 1\00 anv 
qu..._-stJon!i. but thl! thre:i.t<!nin}\ l,klk th.at C1"lmmlnder rREDACTED I tum«t 
towarde us mild? us understand Ut..\l ~m were none, S1C1 net nt\£.' datcJ Sf>'?.l.k .aod 
he. departed Jn h1s Jt:>l'p followed by BOSC0'1 )"'('p.w 

389 Alter equally stating thot while ll~EDACTEDJ was undergoing her military 

tr.tining JI the I REDACTED) Camp, other children under the .1ge o( fifteen years 

were also w>del')\oin~ the same training at tl1e comp."" (REDACTED( also described 

one ot rhomas lubanga Dyllo's visits to the !REDACTED I Camp while ii was under 

FPLC control as follows:'" 

I rt..>ml.!m~'f ll\itt Pr't'!:>fdcnt lt:BANG>\ once came to \'isit u.1 Oil the mibt.tr) amp 
dunng ow tr.uru.ng and th.it he lflld us thiu we h.td to muy undcf'Jit.l.Jld \'lhAt out 
~rut.tots l.wght WI'!.!.\ th.lt we roul.1.l .ltt.ick •nJ .uuUblLtli! "L~ who w.wh.-d In 
pl-ll\ "hh us". I thin I.. that b\• thi.s be m..o..,n1 the Lmdu fisht~na.~• 

J88. IREDACTEDI also described 01,e o( Thomas Lubanga Dyiln's visits to the 

[REDACTED)Dmp while ii was under f PLC control:~' 
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'lnSr.k'mtmtor IRIDAL"TEDI (DRC-OTP-Ot.~·015H, pa••· ll .onJ DRC-OTP-tlUri--01.50 para.:?!. 
n1 A,xordlnp. ~• [REOACTEOL Lub.lng;t v1sitOO lhc [REOACTEOI Cuntp in 200'3 \\!hOc fREDACTEDJ 
w;is undergoing military ttaming (DRC-OTP~t.1M)l58. p;ira. '.n) 1tnd som..i-un1e bc£1ue fREDAO'"ED) 
!X'IJiclpatNI in FPLC tuillt.ary (lpt.!tiltiotb ln Upri ;)l Ll'k' t11td of (REDACTEDJ trulita~· tr.lining (ORC- 
0TP4)J!IHJl61, p.1rd.. l2). 6.11tn"l~\t'"r, the FPLC nuUtary opi:rations ln lipn h-xil pt.oc..< in FebNal)' and 
1n t?Jrly "°tarl'.h 2flfl3, i..-.\. ~fore•nd ar(IUtld I.be tin1e ol 1h1.• FPLC; mrea1 from Oun111 in t\l:u1:h 2(X)6 w. 
a result of .:i "uni DP'DF-FNI .iUillck (i>L--e p.1til... 184 abo\·i.'}. 
!:!>SlJh."ncnl <1f JRIDACTEDI (DRC-arr-Ollb-CllSS, p.ull. 23). 
'!lt.Transc."ript t1f 'I.dee) rn.i.~rlal (DRC-OTP-0120-0346. H.nes 2SS-2i.J} 
<:Tra.nsoipt Nv1dt.'('I m.Alcrl>1l fORC-OTI'-UJ10-()3-$8, Unl:!I Jll7-314} 

No. 01104--01/06 1421157 29 Janu•iy 2007 
lfT' 11J1 11•i JI 

~1 .. ] rt ;h(iutd be a wnnh) army Chill we will J'lft."SCRt to 1h1.• people, Aod already, 
Ll'lc! \W1rk dwr nur .tm'I)' b d;.ilng now ls ol v .Jlut? to WI alL.. \ \llwn \'OU finish othe.-,. 
,..,...,, t.'t'lmC lx>hind you ... \\·care fnm'llng thi~ 01mw iand O\"'\'ry>""hiJv (._"ef!'o •••• I um a 
u;;.etut soldwr" _ You sui:nd '"°"S t~ hi;;. hi_ history of th.: counuv anti )'OU 

'r\'lull W'1 are do1n~. J.Hd we are doing It hlgf!C.h\!t wllh \'OU, is tu butld an ermv ... 
that U111 Pfl'\'i!-:nl ... ll'll- kUUng'"S .•. tor llll t~ tribt.."'6 that ere here U\ hun. Our army 
does ~.,I bJ\'t! u11e Lclb~J eiwmy. nd . lbt: Blr..a tribe l!. not tlli! t-nany ul OUT <l.Jm)', 
nor the Lendu tnb1.'. 1uu the Ji1.>ma tribe. Our \.'l'k'.'fll\ Is .u1v ~r!Kill ... wbo refuses to 
~tllow pooce to return 1µ us berc. Do "'E' >lgreer>"- 

"l ... J t wbh \'OU .... g{l()d tralnJng. Jo H,. p.•rSoe."\'t'R". "'nJ. lotni.lrmw vou will st«nd 
with a \\1e.:ipon and a unif.o:r:m anJ lhi: dtiRnt will ,,_'O..,""iic you tbat oow \\'0 hevo 
goncn pmtc..-l~ ... \Ve tra\ cued f•onw rime bctore, we ... rerureed n.°""-mlly •. Tim 
army that"'° are ptoh.'C!lng here I~ l'ltll 4 l'llu!. It~ an 1mport.a.HJ .mn)'•· I lhh11 
tiul. in ;a f(!'i, day~ fro:m new, some .imong \'OU who srudkid \VI\(\ \VlU flnhh lM 
cr.:uni:ng. we c.. I.ht.~· wlll con.tinue v.'lth otber tr.i1nmg. hey1Tlb....,.· should .;::onunue 
l1)gnt"·'"11:" 

39l Video number DRC-CTrP-(ll2(l..0293 features Thomas Lubani;• Dydo vtsulng 

the Rwampara Camp on 11 Pebruary 2003 and, m 1"5 speech. ho encourages ;·oung 

I-PLC recruits, includin>; those under the "Ke 0£ fifh .. ....:n years, to perucipote ui 

hosullties. He \\IOSS prepanng thern in thls regard when he stat-ed.:- 

lhll" \'bit.st the rump .u 00.t.st twice Junilg my mUilar) tralning tn Cemrale but I 
wes unable to allr:nd his \'istB because iMCh uee I WJ.S- sem s.hopptng Jn lb..1 vilLlge 
mArl..cl and therefore ml.B&t."'1.1 him. Acal(din~ to wlut the ~)thcr reaults intd me f'n 
my rewm kl can1p, upon hls ernvat LUBA.NGA oalv ~poke.- w the canir 
(Qmmand(!U and not hl the )'UW\1-t fijthtec. whc,l were th .. •ro (or tr:illntn,g The othl!r 
militi.1 mcmlx!no atso .akl that dft! arm 1\f d'loe met..<t.Jngs wee lO gn-e conun.-.ndi.>., 
lnstru1.1-lons un ht:11, lo.' imprtl\"'l" the \\'11~· the c;;unp )\'ag run .and mouvate them m 
their .>ctiviti\S.t.. .. 

390. Alter stilting th.lt \\lh.ile she \YJS undergoing her m1litJ.ry training at the 

[REDACTED) Camp in 2!Xl3, other chUdren under the age of fiftc-en years were also 

undergoing the same trruning at the camp."' [REDACTED) recalled two ol Thomas 

Lubanga Dy Ho's \11.S1ts l:('l the camp \\•h.ile it was under f PLC contr-01:~ 
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taTra.nscrlpt OOv1dt.'('I mAlcrl.U (ORC-OTI'-OJ~ Une Jltf t.."'I ORC-OTI'-Ol20-0J.4~. Un('.l2V1 
·.:ot lCC-04-01-0J-06-T-37-Ei.'11l5fl\1x.2Cll."ltiEdito..oJL p. '14. linc 2:51\'l p. %. u~ 15. Under cm5lP-o.Ambutillll 

b)' Uie Oc:fl.:n~<-. "itNSS POOui.-1 ~K-d \'lhat she lmJ sLll~ un.d\!r examinilian ~'' the 11rQ!!ei'.Utk.n 
(ICC-c»-01..fll~T-Jq..E!\'{2JNovl(XX.EdUro}, p Sl bnc Jg top. 83, tine 16) 

No. 01104--01/06 1-131157 29 Janu•ry 2007 
lfT' 11J' 11:i 'JI 

393 Kristine Peduto •!so e>pluinod tl>at silt' met Thomas Luoooga Dyilo 111 person 

for the Urst tlme during a meeting held on JO May 2(103 Jt his residence in Mudzi- 

A~ TI\e l'tdl'G were lt1 mobill~ and tu.U..o> eure ltwll the llcm.) Cf.'lmmuni~ 
moblU.seJ tc defmd JtSl.'"lf agamst .tttllch fr-001 l.mdu militias. \Vbcn h "' refer 
lo I.hr Hema t.'tlnunun.ity we ottY' rc(t.'rru1g I~ lo all tbe pctpul.a.lfr1n with 
moSliag.._11 as dear ;as 01Jh1 to frunilics li.l G,l'VC up one of Lhelr children. Tiu:r,1 
was flt¥" er the ntt.~- OJ-U? or the ck-are;s' 1uC!SSagcs whlP, "'o~ g1\·\!n 1(1 lbt.i 
familtc.S. whJc:h \\'M thaJ l.M• !lhould 1.·ontribute to ti~ 11trugslc tlf lhe 
mtlvcmt:n.l et thll partv, ,-.11a-., 8l\ting .t chlfJ n eow, er i:;om.::um\_-s lh~!>e 
requests were for nt.i:wrW support 11i1 the dlUd "'IUJe thi;i duJd was ii member 
ar the r:nO\'CUltlnl [hJs Wb • !\.>Current ml.!Ssage widl1n Uw 1-h..ot:ll..l mm.munil)'. 

Q: And hew d1.d )'\)U gl't ltl ~ about thb recurreu m(~ge' witllin ~~--ma 
rommunity7 

A~ Q\• m.:m\1 'ilri.ous 1e..Un~urlcs f-ron1 \·.irit.ius sources, eifher !J\1111 infor~ '"ir 
from pl~nple who were 1n chatgt" nl procect:t.og chlldn.-n It wes m~tty rbt.i 
pmla.'tl•ln llSt:1'li:~ th.at h-1ld us <ihout w.- bu1 there «eru .tl'itt pt.->tlpl~ th.it h ~ 
n'--'"'1 In tht.• course 1>t riot p;t.-'TK!rotl hH'\$lJ~athlM.. whid\ "-'l'f"~ - \\Tho \Y°~re not 
un•ooh:\!d ln lhe poltucs as punu~ by nne o-r othl!-r of the grool"'- TI~· tokl ~ 
tbts (\ll 01.uty occasinns. Till:s sc.m~ tit bt! th~ order of I.hr da)' rnr .t la:rgi> 
numb.!r or people in the .IM:t!> th.11 \'ollr~ under UPC a)flttot"""" 

Q: Did )'"U hear 1,>t diJ }> ou ~t lfl li..no\' es to wbi.•lhcr ll'IOM.lS Lu~11 
p.:irtic1p.i.lOO in sud\ son f)I public alls lCI th~ 1-k-n"• almmun1ty~ 

A. This Is !M'llni.'lhln); 11\at wus n.'1")tmd to""· but- .... ·tuch I JIJ 1\1.-.C hear tn.\.'!ielJ. 

Q: What bave you - wh..it 1'1.'.15 treen reported to fO-U in ~ flf TI\(J.m;is Lub.l.nga 
DyiJo? 

A lh.u Ordrl'I' had b(>..."!) seu to the "UP'o'l'lt'lfS ol the UPC- ro UPC ntikials. t(l 

\.1\.'iUrl' th.ii f\.'O'UJllllt.!ftb t,'IVk p]M: e, 

Q: And cen you previde s11me d('tJ:il 1)n what lb..~ \,\rd1..'l'S were about m ecre 
O.lllOVlt! li!rOl!i! 

392. In her testimony, Kristine Peduto explained as lollows what she had heard 

a1'out the instructions given by Thomas Lubanga Dyilo and tl>• UPC/RP leadership 

to mobillse the Hema communlty in ..-i bid to mtensify its war effnrt 

l.tto\"V )'OU am .i useiul !oCIWI:"'- we. as ic..der-. aee dctng ~·el')'thing so that )'OU (;ilO 
get that beni!fil and ml'.Uting.,. Therefore .... mntJnuc to suffer for 11 (I.'\\ Javs ... so 
lhaL .. so th.n yoo (lnlsh the tminjng. and tbt'nt>rm._ .1fh.•r tbe lr.ljn1ng. )'OU . thee 
,.nu Sl' e vcu _ rtwy wul g1\·~ \ cu ~ ... or.k_ • h 1s tnr ccr bererlt, JJ b ror tbe benefir 
ol. .. our 1.1.,untrv. h ls fQt the b..'l\t!fit of eur prt'l8'relb, il I; int uw benefit ru our 
rartv".i:t 
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,...,ICC-OWll-Ol~T-37~EN[1SNo\i~fl06£dUOOL r 98, liM3 top QQ. til'll(! It 
• ICC--O-l-Ol-01-0>-T-Ji-EN!ISNov10d6EJJtOOJ, p.100, Unt> 3 to p. 101, lint" 17. t.'ndl!r rnas­ 
ex.unlr~linn ~· the 0....(....nci.\ \vitntS:> POOulll c~OO \\'bat she h.ld sut.ed undl!-1 ~ -..tminatlnn tty tlle 
l'rt'~1 .. >ru1'Qn ICC ~H-lll ~ l 4lh- T-J9·E1'.9ll NO\" ~lnEduOO I. p. VH, llt1t1: 3 f(l p. I 0 I line :!I) 

No. 01104--01/06 14-1/157 29 Janu•oy 2007 
lfT' /1J' ,... ,J, 

39~. The Prosecution •ubmits th.it Thomas Lub.-ini;-> Dyilo's l'CSf'('nsibility (or th<> 

voluntary a.nd torcible rt."CruitmCJU of children under the .ig:e: ol lifteen years into 

Q YCIU mcntion...>J that Uv..'M" clUJdrl.!ll. indudlng tbe one chUd in r1.-"!ipect 1lf \\ hich 
y(lu v. ere sure 1h.lt U woas under l5 veers, thar thei.e ch[Ld.rm , .. ere armed 
\Vb.lt StH11)f a:rnb did ll'IC.'' 11..l\·e? 

A I tlunk they ll.ld K.i.LlshmlvovL 

Q. And how J.id )'OU!~ -ill uw ttrne \\hen )'''" \\~l\I to Thon1as LubJ.ng.s Dvrlo 
~ ith the purp.--i;.e 111 talk- ab,"'\ut Uw US(' of chil.:l.ren Jn tht: UPC mWtwt a.nJ )'OU 
o11m\·ed at Ni ros.id(!l'loo .tOd you saw chlfdtcn.. Uldudl:ng yoang child.ten, 
guarding his r~Jcnc..,1 

A we thougtu it wee Sflmi!" hilt prO\'OCilDVC, l'!IJX'O>lll)' as the ~tor.::uc ~U[ICl!f' 
was g11i.ng tn tl'lt! meetulg. w~r" .. as. In my \-IL'\\ the lnlt.'l'\'ltr\\o shu.uld Ju\ c 
been CQnducted in MONL'C. Tilt.' ~tONUC fit·ld office m.tn.lSo.!.1' \..,.lS ((JUJU.!OWI 

~'K)UJ;h Cl) 80 t.."'I rbe r~ OJ th;> tN.'C.'ling 41l.d 1 /(!It tha( this ep1:it'lde wes 11 
p.r(t\·~...:aJJun hf 6'1M!! ~rt bv \lr l..ubaug;i 

Q JN'ot lnr~·rprewdt 

A 8)• ~tr Lubauga • .o• 

Q And thbe onmeJ duldrcn "'~S cnlfcrms, lusl fl'r cl.mficatlnn, were 
guanhng I.he resiffi!l.lll' otll'Wlnl.b Lub.tng.i O\=iln'? Thls is a qUt!!iUun.. 

A Y~ lh.:it's nghl. e.\4'11)'; ttu.,· were gu.l.rJing lhts f\"Sid(!nce 1100 ii w.u ob\'l()U$ 
ln tlu) w.t.y 1.11 ~h.lch tlw>' 11ppro.KheU I.he \'ddd£S 11f MO~UC that parl-00 in 
the cumpnond ol that rt.'$1deno.• and wh() t1"1t1!.. p.1rt ln t.>ffc..:ll.~ our entrv inln 
db~ llSld'-.'C'I~ of Mr- Lubang.:i. 

Q. And Jo }'(IO suu, Ah Pt-iduto -WI you .still l\a\:e"' ecccuecnoe about 1he 38" l\f 
thl':S(!chlldl'\'Jl? 

A I tJwughl that tbev Wt.>n.• V~)Ullg enough to- (-,,r all (\f WJ flt""' <Jh1l(lt.'IJ .al their 
pr&.orm- durln~ 1)u1 itnl\•.ll. l reewmber ~ing Ont! \\ hn w~ pilmcul.a:rly 
!lim.lll. bu! at tbe same uaw, 11 wee llCilrly 1ughtbll, so we did not Cllrr)• 001 a 
dl!t.1.iJl'fl luv~ngatinn ~1n du.'- mi.>rnbersbip or the guard, \\\! W«e p.irticul .. 1..rh· 
iihnd...-..:1 by llwh pl'l'!'it.-'l\C\• anJ I~"' - I n.otnt.'mbcr .ooing a \·ouni; chUd \vhn 
1v.t<1 k.>si. tl\JJ'l 15 )''l?Jftl of age. ob\•inusJy t dJdn't N.llly tui.e note of the (lthi'.'r 

"''"' 

A_ Yt>:!i. It was g.u<':Ja.t "1nd I remember espectanv b."Causi: thiio is snmclhin~ ll\JI 
rc.tlty shnc.~d ui;. II "a~ gu.11rdOO b) chl1dtoo - amk"tl duldren - n('ll <ml)· 
.i~J chUd.reu, but Jndud1.11g .lrn1t.>d duldrcn, and lhl.-') were \\'<"Arlitg 
unik1rm.;. 

Pela. n neighbourhood o! Bunia.n' \'Vhen asked whether Thomas Lubanga Dyfl.1.i·s 

residence \\';JS guarded at the Hn1e o! the meeting, Knstine Peduto stilted the 

following: 
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399. In thls r1.-g;rrd. the Chamber ru.ts already found thJ.t th~rc is sufficient evidence 

10 establish substantlal grounds to believe that Thomas Lubanga Dyilo, 01icl IGih\\'a, 

R.lflki Saba, Fl,>ril>crt Klsernbo, Bosco Ntoi;onda and other senior FPLC commanders 

398. The Chamber also finds that thl!l'C ls suf!idenl evidence ltl establlsh substarulal 

ground• '" believe that Th<>mas Lub.ui1:1a Dyilo .md the other poltticip•nts In the 

comn1on plan implemented it ln :t co-ordlnated manner, .md th~t Thomas Lub ... n~ 

Dyiln had fo1nt contn1I over the imple.snentation ()f the plan ln !>C.) tar a:. the essenual 

overall cu-ordinating roll! \Vhich hi: played gav~ him the pt)\YL'r to frustrate the 

implementation Ltf the plan lf he refused to play his pert, 

397 However, on the evidence admitted £or the purpose (lf the conflrmatlon 

hca..rinK,. there Is lnsufflcient evidence to esrabhsh substantlul >;.rOlUlds to believe thot 

while be was detained ln Kinshasa from lJ August 2()()3 to the end of 2003, 11lODlJlS 

Lubanga Dyilo continued to play • co-ordlnatlng' role m the omplemcntaHon or the 

common pion. bl this respect. the Chamber notes that all the evidence referred t0 in 

the preceding pill'a>'.)raphs pertains to events wluch occurred between early 

September lll02 and 13 August 2003. 

substanti;il grounds to believe: that while h e ~ was under house arrest from IJ Aufi"USt 

2(K)3 to the end of J.003, Thomas Lubanga Dyilo continued to exercise ,fr (acto withln 

the UPC/RP and rPLC, the power;; that he had exercised since the be~inn.ing of 

September 1002. 

396. The Chamber has round that the~ ls sufficieru evidence to establish 

395 Ho, ... ever, as etated ln peragraphs 370 and 377 above, the Chamber simply 

found that there is sufficient evidence to -..-s-t.lblish substantial grounds hl believe th.it 

the lmph.·Jn~nt.1tiun 1.1f th~ rommnn pl.in started no later than whd\ the FPLC Wol~ 

roundecl at the beginning"' September 2(KlL 

l-PLC ranks and using them to participate actively in h(.sHHtics covers the period 

from J July 2001 to the end of 2(1(13. 
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w ~ p.iragr;iph lhb ubo\ e 
(RIDACTEDJ :itabs lh.it (REDACTED! o&'l'I ~cut to see Thm)iiS l.ubang;i Dviltt. p.utJcuJ..-irly to 

dJSCUS6 logl!itic end firutr,ci.tl d1!(k11Jtl1;?S (IREDACTroJ, nne l36ti lo lREDACTEDL line 2319 and 
[RIDACTEDI. lil"le!i :?559~!.-i?J); St11tcmcn1 or IRIDACTEDJ fORC-OTP~l:?7~ p.lT>l.. n5 '1nJ: ORC­ 
OIT~127-0087. parot, 81). IREDACTOJJ al.!I(.; tef€!l" tu ue drt.w tie!. b«\\Ct.>n Thoma~ Luba1'8a Ovilu 
and Raftl.i 5'.lN 11nd Bt$'' Nlilganda ((REDACTED}. [REDACTEDL [REDACTEDL Hncs 109·112 and 
(RJ:OACTEDJ. Ion"" J IH27). 
n.1 [REDACTEDI .,.plain.~ lhaJ fREDADEDI deficribt. ... l to hlrn lh1,1 cll'.bl:' ties OOtwi.'--n Thllnus Lubangu 
O)•llo, Bnsco Nt.ng..lnd1l and IL1fi~i Sdb.t IDRC-OTP-OU)S.-011 L para. 14-1). 
•• Aro\NilJ\g to fREDACTED~ tkls'-"fl NtoagAnd.:i used a Mo1nrolll to comeuuncere wuh Thtlln.Js 
Lub.tng02, Otll'!f KahwA anJ Fkln'bcn t;;Jscn,bi1 tDRC-011'--0121-oos?. par.l. 55J ln p'1t1Jcul.Ar, 
IREDACTEDJ pnu\ts nut tlul 8o;o:) N1ai;:inJa ""011tacwd Thnmas LuN~a regularf). (REDACTED I 
M w·11uJJ amt-11"-i him al J1.>a,.1 ence a d.J)' and bncr tum (In the snu.J.lllJn an.d l1tw~· lb .. • murung "'.n. 
gillng. (ORC-OTP-()117-llOfll. para. 50). !REDACTED! .tl!>O nsmttnn> ltlr dally a:unntunkatiun 
between o.,;a, Nt.tgand..t JJ\d R.lfiki SaN {ORC-OTP-0121-0091, p.im. J02 .. 
•• fREOACTLO) rofeG to rreqecm meeungs OOrn•ci;on Th..>tnlU Lub.ing.;i, AoriOOrt Kisen1bo and Bciscn 
Nlilg;tnd.J whid1 were he.Id al Thoma!i Lubanga Ovilo's readenc\l and durlng which. fREDACTEDJ 
(DRC-Olr.012f,..0137, p.ua tlll). IREDACTEDI etsc J~ h~"" BoSt"U Nta~.mda used a Motc.-.mla er 
a raJlt\ to brier 11'10m..1S Lub.ln~ D)'iJ.;) on l)ngoing mjJil.ll'\' (Jperatinns from !hi: &W {ORC-OTP.-0126- 
tl l~ p.:ita_ 57 nnd ORC-OTP·012b-013'>, par.a_~), 
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{such as Tcha.Hgonz.-.) knew each other and had been ,..,~orking t0gether from the time 

o( the Hema mutiny which broke out within the AI'C in July 2()(1() and which had 

lriggered the creonon o( the UPC.. m Moreover, it appears (ron1 the transcnpr 

[REDACTED)"' and the stotements of (REDACTED}.'~ [REDAC.TIOI~' and 

[REDACTED["' that the other participants in the common pion alle~<'<ll}' visited 

Thomas Luban~a Dyilo r"gularly and that he wa• alleh't'dly briefed about FPLC 

military operations and the snuauon in the FPLC rnilitary training ramps.. 
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401 Regarding the crucial role played by Thomas Lub>ng,, and his ability 10 

frustrate the implementation of the common plJn. IREDACTEDI states th.:it 

[REDACTED) had 10 meet Thomas Lubanga Dyllo bemuse he was the only person in 

ff: 1--1 No" I h.1\ c seen ~flU, J do not w.int to fall for too long. Ctitllinoo y()ur 
tr.unJag.. \\1e are ~1.-ieplns an e)·~ un vt1u all th'° htne!... S.t th.u we can ~1h"i" 

vour pn'lhll.'m.s •••• u1d !!l1h.e usem, You ~id .i whHe aco tbat the Op.!ratloQ!i 
Cnmrn.indcr_, Ccunmander 8oSQ) comes tnsce )'(IU rcguterly. U you have 
dJffH..'\Jltie' tcll Nm, AJld the-, wlll g.:i to .i. higher 1 .. wel, u( nur lc.tders.hlp 
tk'l:ause he is it seruor teader nf our ann~ th£> FP'LC. 

ALL! Vei. 

TL Docs be oomi! h..-tt- r1'1_;UL:!dy? 

ALL Yftl. 

TL lfhe does not come. }'OU tell ~~he comehere n>~ru1Arly7 

ALLY~ 

100: 10.-1-0 Cui t(• view I){ on1oc1l..~l"i1 

TL ... L-'f11\. ttw- Clllef ur St.1ff C1.i.nmande:r &.'iC11, conieo Id see y~)u. Dot.--.; he 
oumt1 b.>re? 

TL: Vno .. ~ used tv ... talking with Otll ron1manck>r.!I •.. \vho ctn- ..• cml ... o1re ... 
bclp:mg wuh lh.1~ .•. work, .. of u.:iuung.. "'ho are._ em.. build.mg the 
oi.nu) ._'\'en .•. t.l\'t!fYdil). I dm "-'ilh them au lN: ume but titer~ 6 .i lot \)I 
\VOt ..... A Int. .. An.d ... sometimes m\ "nrk r1..'1uu-ci; me lt1 Sl' .ibtB.ld or I 
beve met-""iuigs 1111 the tune •••. So 111:'1 dlfficuJLfoc me to m........c with yec all~ 
ume, 

TL l-la\'C )'1>U 5a!U mi: belon•l 

f0l~09:5S. Cut to vim-. of onki(l~crsl 

TL Ahl 

ALL! 'res 

TL f ••• 11 cm Thnnus Lub.lng.l,. the President Oil i.l\lr party, I.be UPC. J Uuni. lhlf 
IS tf'.11! firs.I ume lhilt 1n.tny ,,, )'\•U ka\+C seen Uk! ••• isn'I ii? 

1\LL Yes 

400. ln the view of the Chamber, the f()llowinx excerpts [rom the speeches given by 

Thomas l.ubanga Dydo and jean de Dieu Tm;uuab<1 before young Fl'LC recruits, 

including those under the age of Bite\.~ years, at the R\\iao1pat..t Camp 1.\11 l2 

Fe:bru;iry 1003 MC indicJ.t:IVC of tht.' level of (()-t'lrdinJli(tJl in the impll'm1..'1ll.ltio11 or 

the common plan: 
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the fomble recruitment of children under the ai;c of fifteen years Into 

the I-PLC; 

lheFPLC; 

the voluntary recruitment of children under the Jge of fi~et-n years inh1 

L was, Jt the very least, .. hv .. rre that, in the ordinary course of events, the 

lmplementation ef the common plan w ould Involve. 

404. The Chamber rinds that there is sufiicicnt evidence 10 establish substannal 

grounds to believe dl.'lt from e-MlJ September 1002 to 13 August 2003, Thomas 

t.ubanga Dyilo: 

a. The suspect must fulfil the subjective etemerus of the crime 
charged 

The tnc'l\'t:nld1t fi'('i:tlo'TibcJ him .u it!. k•ader, The Ure -.1 th.it UU\t' was widcl} 
des.cribi!d ae MnEt w1dl'r the rontroJ of ~1.r Lubenga. 11h• btWf'inj;S I r«ci\·N fr(lllt 
my ceneegues, the mlliWy l)bs...""t\'etS. also tndlcarcd Uu1 th.al w.u the case ,., 

Lulianga Dyilo. Kristine Peduto answered as follo'"s: 

4()3. Furthermore. when asked whether the UPC iderulfied Itself with Thomas 

"USt....J ro rake n\os.t of the decision» h~lf v.•ithout eonsuhing wuh the members cf 

the movement's c.\1.•ruUvc"!i.'' and .. was running the movement like a dictator and 

'".i~ against any dialogue wtthin tht.' muvement, ~.., 

4(12 According IQ I REDACTED], [REDACTED I l~ld him Ll>at ninsn;,s Lu ban~• 

• posuion to solve the logistic and hn>ndal diEOcullles th.it they sometimes had to 

contend \vith.iJ>' 
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~ MO.\IUC. Nistutn'9 utdli'1J11dll'5 - Dw1u tlturi) £nfanu JO.t!Jllu tDRC-OTP~l.51-0'.?78). 
"-4~ 1CC-OJ.(11·01-0fr.T-37-EN[15N4.1Y2t\06Edl!OOL p. 28, nee 6 lop. N, lule 15 . 

.... ~ 5'.~i.l.11ns lV/ 8. l I and~) ab\)'9e. 
~ ffl'r c:.;runpk•. these tn Centrale, I:? klJ,1ftlt.'trM nnrth e.J Bunia. Rw.unp.ira. l5 liJon'dreS !>OOUt~" e!>l 
or Bun la, 11nd ~1.mdtt\ IS kU11mcttes east of Bunla (~'I.' p.Jr.:1. 26.5 a~)\lt.•}. 
-scaWmcn.taf IREOACfEDJ (DRC-OTr--()l()b-01~. raras.~31). 
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I\'. the ,1a1emont• nf IREDACTEDI,"' !REDACTED)'" and !REDACTED)"" 

concerning Thomas Lubang• Dyilo'• l'islt> 10 FPLC training camps in 

recruits under the a~ of fift~cn years were receiving military training, 

to 'Thonl.l.5 Lubanga Dyito's residence in Bw,ia:-"i-"' 

the pr(>'imity of the FPLC rnllltary training camps, where young 

the extent of the veluntary end forcible recruitrnent of children under 

the "'~ uf fifteen >ears into the FPLC and their active participation in 

mJlHMy operaeons and es bodyguards to protect military objt.'"t.'.ti'1c:,f'" 

and to 

iii the comblnauon o( the evidence relating to: 

ii. Kristin~ f~duto's testimony about the visible prt-'Se'n.:e of children under 

the age of fift<..,n years among FPLC soldiers p\U•rding UPC buildings in 

Burne in September 20(\2, .. ~1 

L Kristine Pedutc's written report of lb M.trch 2003 entitled "Hl.Slt!Jtt'~ 

;,tdiv;Jm!ll~ - 81u1l11 (lturO ", wbich !.itu.1te~ Thomas, lubIDgn D)~ill'I olt J 

place .. md time where chHdrl!n under the .-ige of R&t.'.en years were belno 

forcibly enrolled inlt> the FPLCc"' 

4U.5 tn rc.lching this finding, the Chamber has J~iven speclal conssderation to the 

tcllcwing evidence: 

Ii, accepted such a resuh by rt.>conciling hlmself with h or by condoning lL 

the use 0£ children under the age of 6/t-een years to participate actively 

in n1ilit.iry operations and us bodyguards to protect milltary objectives; 
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iii. lrom early September 1001to13 August 2003,, Thomas Lubanga Dyilo was 

aware of the existence 1>f i\ nexus between the- enlistment and conscrtpuon 

iL Irorn 3 June '.!fl03 to J3 August 2(X)J, Thmn.1' lubanga Dyilo W3S aware nf 

the Iactual clrcumstances th.J.t established the C).IStt.•nce n( anarmed ronflicl 

not 11f an intt!mation.dJ cll.lr.icte.r; 

armed con(Hct of an mternauonal character: 

L lrom early September 2002 to 2 June 2(-13, Thomas Lubanga Dylk> was 

aware of the (actu~1l circumstances that established the existence (lf an 

406. The Chamber Iinds that t.lX're l.s sufficient evidence to ~LJ.b!bh substantlal 

vii.Kris.tine Peduto's testimony that Thomas Lubanga Dytln used chddren 

under the JKC of fifteen years as bodyguards tQ ~uo.rd tus bcme."" 

vi. Kristin~ Pedueo's te!i.lln\ony th.it Thomas Lubanga issued instructions that 

Hema f.imlJies be encouraged t·o provide yC>un.g f't!'Crults to the FPLC... 

including children under the age of fi~~n ye-•u·s;""' and 

v. the video u( ThoDlils Lubanga Dyih.l"s visit t·o the Rwampara Camp on l2 

Febnwy 2()03 and the transcript of Ll>e speech he g>\'e before die y1>un~ 

FPLC recruits, including those under the .:.ge nr fifteen )'l'.u'!.. urging then1 

hl complete their mllilMy lr.\iJ1lng and prcp.l.n: to partlclpate in miHlal') 

oper.ations;5W 

[REDACTED! at a ume when the camps were under 1-l'LC control and 

when recruits under the age of fift-een years were undergoing millta.ry 

tr.lining there; 

ICC-01()+()1/0b-803-1.EN l+-05-2007 J50IJ57 SL Pr 



"'Co~ing the pmnd dunn~ which Chief Kalnvll allc.og e 'i.ll) took pJ.n In JntpklrMrlUn,; U1c romml11l 
plan, see fC11.1lnot~ !(fl above. 
._Jn the case nf Thruruis Lubang.l DyUo. lhe Cham.bet !us &1' en spea.;alo:ins:lder.:iti(ln to the cvldeece 
dJ~ In tho.; proo..>J.ing !t.1.lb-'A'-ti~~- In tJw case or Otlef K.lhwa Pit.ng..i .\landto, Ralild 5..tba. 
Floriba't KlS\"tnbo, &.-,'°' N't>l&lllc.Ll imd Tch.diogcuuA tlh- Ch.unbe-r has gi\"cil s.ped.d 1."QnsiJ\!c.1·ri(ln ti; 
thl! E\'i.denc(' di~ ln lhi.'! rar .. graph refem:.id h' lo frYllTIOIC SU7. 
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w;lng the voung FPLC recruits to participate actively in millh1-11- 

operations and as body11uarcL; to protect mllit•ry obja-tive.."' 

subjectmg the youni; ~PLC recruits to auLh>r) training; and 

the voluntary or (ordblie recruitment uf young persons into the PPLC; 

children under the age of flftc'ffi >'"""" would be voluntarily or forcibl) 

recruited uuo the FJ:>t_C and U!:>t.'C..I q, parl:icipoue ;ictiv~Jy i.n miHtal') 

operatiC•l> and ,,, bodyguards IQ protect mlli~•ry objecth•es as .t result of 

Implementing their common pl•n in furtherance o( the UPC/RP and PPLC 

war effort which entalled; 

such .l~ Tch.Jingonz~ were ilh'J.~ that, ln the normal course l1f events. 

l Thomas Lubang.i Dyilu, Chief Kahwa Pang• M.inJrn,«> Rl1fiJ.j S.tb.i, 

Flurlbe.rt Kisembo, lki><:o Nt.iil'lnd" .md other senior FPLC commanders 

4118. The Chamber rinds that there is sul/icient evidence to estabhsh substanual 

grounds to beueve that from early September ltl02 to 13 August 20()3: 

b. The suspect and the other co-perpetrators must all be 
mutually aware and mutually l.lC«'pt th-Jt irnplementlng their 
common plan may result in the reahsauon of the objcc'li\'<' 
clements of the crime 

407. In re.lching this flndlng, the Chamber has t:i\'<:n special consider.don IQ the 

evidence dlscussed in SC.."'l.tian lV.A.l.b. 

of children under the .. age ol fiiteen years into Lhe J·PLC and their active 

participation in bostlllues, on the one h;ind, and the armed confhcr t-0.kITT.g 

place in hurl, on the other. 
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~ tn the c.li.ill" llf Thtwn.1~ Lub.tng..i IJ\·lln, the Chanlher Ila!> &'' im special conslJ.!r.ltion lo tlw t.'Vid«t.:t." 
di1'CUSSC'd 1n lhl.! pn.>ccdin~ sub~o11. In th1J case (II Ouc-r K.1-hw.a P.inR'-' ~landr11, R<lfild 5.1ba. 
Flnnben KISl>:mbn, Bosco f\·t.:ig.uh.1..1 and TchuJingC'lnl..1, dw Cbambef h..lS given SJK>O.lJ n\r't!ildC!r.ttim 11-> 
lh1.• evtdeece Jis.cuss.M i.n tb1.1 pari1grolph re(t!nt.'li Lo In fO!H:U& -te 507 
- 111 1'6lch1ng this findl~ lhe Chamber has Si\ en speci;i1 ounsldi.1r.u1011 to i) the ev 1d\!noo relabnJl 111 
!he ilh.."l lhal Thomas Lubanga Dyll1.1 CJu~f Kah""- R.ifil1 Saba, FlooOOrt K™'mh<\. ~ Nlllg.tnd.n 
anJ TchiJmgon:u klll.'1\ 6ld1 otbee iJnd luJ ,,.(11~«11og~:i.!f fn101 I.he tlme ul the H&!Ut4 1uutiny in 
Jul)' 1fnl \\ bich ted to lb.- ostabllsht.-mnt of Ole urc {para, 1(.8 .ibu\to), and fi) the evtdeece J~ 
in para. 358 aOO,,e 
..,. In reaching th1s fmdl.ng, d'loc Chamber b.ls given spt.'-ul ccreudersuoo co d'loc evldenc\1 dlscuseed ln 
s;xtton VJ.BJ.a. 
"t ln re.>ching thl5 fin.din~ the Ch.tmber has gi-..-en 5f"-"'Ci.tl cor1sid«.>r.tth1n t\1 the l>1jiJ\!n1."i' discussed in 
sec-hon \-1.B~l...t. 

L was ·•WJ.rt o.f' the ~pectiic role that he pl.J} .. ed "'ithrn th~ UPC/RPm and the 

f'PLC;"" 

~round!!. to betleve tliat Irorn early September J.002. wh1!11 the fPLC was ereaied, until 

13 August 2003, Thomas LLIOO"f>J Dvtto: 

409. The Chamber rinds that there is sufiicicnt evidence 10 establish substannal 

c, The suspect must be aware llf the f.:ictudl circumstances 
enabling him or her to exercise joinL aintrol ever the crime 

lil, Thomas Lubang.i Dyllu, Kah'''a Panga Mandro, R.\llki SJOO, Fluriberl 

Ki!K!:l1tbo, Bosco Nwg:anJd ..tnJ other senior FPLC commanders such .,!> 
Tchalingonza ull shared the awareness of the consequences descnbed in 

p.1ra>;raµh.s i) and il) above and accepted ~'le>n."' 

L1'9il\~ them to participate actively in mi1itJ.ry operations and as 

bodyguards to protect n'IJlitJ:ry ob~'<lives."'' 

the voluntary or torclble rccruilmt'nl of children under the Jt;t' of Eiftl"Cn 

ye;,rs into tht.' FPLC; and 

ti. Thomas Lubnnga Dy;J,,, Chief Kahwa Pang• Mandro, R.i!iki Saba, Henbcn 

Kisernbo, Bosco Nt.ag.ind~ end other senior f-PLC commanders such .is 

Tchalingonza accepted the sdea that the tmplemeruauon of their common 

plan would lead to: 
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te rl.'.ldii.ng lhI.s finding. I.hr Ch.o.mOOt has g1\1dt spt.-..:ial cwuJdenU11n U•: I) tht- video rt.'\Urd1ng Clf 
TI'lt)n1as lub.lng.l D)ilu's. ~bril to R'o\•amp.ira C;1mp on 12fcbn.tJl.1)'1(l(l\ during which. afh.•r 
esrcducing hhnselr as the "Pr~1den1 ol ~'f1ur rarl)'", TI1"m.l.S Lub.lngn Dvilo e'J.pla1ood to tM rccmtts, 
indud1ng thnse under th~ .agt" of filt&!n )'C.lni\. lt\al "YltU are ~.J_ tu... la!kini; w-ith our 
oomnundeh .. wbo ilte- .•. t'"nn ... arc.. lllclping t.vith lhi.!.. .. \\'nrk._ \)f tr.tlninJ.; ... \\•htt .-.re_ .lre .. 
buildlng th(> army('\·~~ _ e\'~A)'. I 11m wuh 1.hcm 1111 tM ume bul 1.ben~ ls .:i lol 1V V.f1rk_ A kiL 
AnJ.... 1w.-inl.tetunes m\ wi>rl.. tt.'qUires nlt.• Id g11 <ihu\Jd or I h.1\ I.? mcclfng,. all thl! lime ... 5(t IL h 
dUlkulJ {()r mo t.i-1 meet \\+iJJ1 you all the tlma." (l)RC-OTP.fltW-Ol-13. hnL-s l69·175); U) ~ tr.msaipt o r 
thl." Prosecution's uuervtew of IREDACTEDJ. \\'luch sJ"'"J\"'ili th.11 [RFDAcrt:DJ ([REOACTEDI. lme 
23M to[REDACTEO), IJnc 2-ll I~ and [REDACTED! llREDACTEO). lu'b.'S25D.5-2..~)nrtcn had to meet 
TI\i)lna,. luNn~ Dvtlc\. thi.• onl\ pcr~ou in ia !)'l!iitJon t1l resotvc tht'! 10t-.'111oll<' .i.nJ ftnandal d1ffiruJti1...--s 
th.u they s-on1\>tintet1 Nd 10 contend v.·1th; U11 lh~ cr.ulSCtlpt nr the PrnsecuhorH~ 1ntcf\'I~ Qt 

(REDACTEDJ .tnd tbc ,,.l.atcUICl\b nI rREDACTEOl !REDACTEDI .a1td IREDALlEDI \\h11 .ilh.~ lh.:it 
otber rarUclp.11"" 1n the comrnon pl.in l\fb.-n vblceJ Tbemae LubJJ~a Dy-no .u'ld th,.t he \\'llS: 1k /i?J:rct 
h."gUla.dy btWl~.J .about l11t>-g,~r;1l s.1111.i.nan m lrun ttnd, 1n p.1rt1n1Llr. abrlu1 FPLC maaary operauees 
and lhe .!o.itu.111.(1n In~ FPLC trulitary tratrung 01mp!i (ltd fnom1tt&!S 533 ht 5'\fi); .iutd I\·) tbe SbWtncnt.s 
of (RrDACTEOJ (ORC--OTP·Olas.-0129, pJrll5. 30 end 31), [REDADml (ORC-0Tr411:?:6-Q12<t. pariL 
34). JRFDACTED( (ORC-OTP{ll26-0l'l8. p.1r_.-i. 2.3) h?'giltding the \isll3 paiJ by Thllmas Lubanga Oy.illl 
to FM.C mlUUt) tnuuna; Cilmpii located ln LRBJACTEOI whim sbey were under FPLC o.-.nttot .i.nd 
where frLC n....:ruiti1 uuda lb.! "S" of filald\ yc.l0> \Vt!re undl.rrgl'lng mditan trilllung. 
- In reoaduni; this ftnJb1g. th? Ou1nber ho i-;ivw spcdll ronsidcr.lhon hl tlh? "'1i .. il!nce rcl~·m_'lf to in 
the t'reo.."<l1nR fr101nou-_ 
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4 lO. Accordingly, the Ch .. amber finds lh0tt there 1s su(iiaent evidence to establish 

substantiat grounds to believe !hot from early September 2002 to l3 August 2(103. 

11.101nas Lubanga Dvilo lncurred cruninal responslbillty as .i co-perpetrator within 

the- m~aning of article 25(3)(-1) or the Stature tor th~ crimes reierred to in Section JV 01 

this decision. 

3. Co11c/t1$t1>tt 

iii was aware uf the essenual nature nf hls co-ordinating role in the 

lmplemeruotlon or the comnmn plan and nr hl• ability to frustrate the 

lmplementation ef the plan by refusing to pl•) this co-ordmaung role, '-~ 

ii. \V.lS aware or hls CO-Ordln.lting TO-le in the unplememauon Of the CC)ffi1l1011 

plan in tunherance ~r the UPC/RP and PPLC war cffcrt a) by voluntarily or 

lorclbly recruiting young people Into the l·J'LC; b) by subjecting them to 

military tramini;; and c) by using them to partlclpate actively ln military 

operations and as bodyguards to protect military objectlves;'"1.f 
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conducted by Uruguayan MONUC forre. on 6 September 2()()3, and that. as J result, 

the Chamber tll under no <1blii;4tion to consider whether itt.!m.-. origiru.Jly seized by 

these ro~ .ire ..idmlssjble under Jrticl~ 69(7) "-'' the Statute tor the purpose of the 

Q)IU1rm.i.tion he..irin8; 

DECLARES th.it the Defence lus nol presented sufficienl cviden..:r tn lead h) the 

C:'l)nd~lon tholt some PrQSC1..'tlli~•" cvid1..-no.~ was obtained ob .l resuh of the seizure 

DECIDES ltl Jdmit into evidence the items setzed from the home or JREDACTEDJ; 

iii} documents related to the said ~t.u.enl.enl:i and traru;crlpts; 

ii) the transcript o( the interview ol (REDACTEDJ, 

1) the stillements oi !REDACTED), Kristine Peduto and JREDACTEDJ, 

OE.ODES to apply, in Annexes l and LI of this decisson, the guiding principles 

prescribed in the judgements rendered by the Appeals Chamber en 14 December 

2006 to the redactions authorised to the followin~ documents -.lfter the decislons 

aft'ecn.'CI by the said judgements were rendered: 

establish substantial grounds to believe" standard under article h'J (7) of the St.itLH.: 

has been met without reference to the Prosecution evidence .lH°ectc:d by those­ 

judge1nents; 

DECLARES tMt the Chamber did not decide aJlt"\,, upon the numerous Prosecution 

Rule ~I applications which are affected b)• the judgements rendered by the Appeals 

Chamber on l4 December M the Chamber is satisfied that the "sufficient evidence to 

submissluns were m>)dc lx-f1'lr~ the Clamber in lhi~ ~gard; 

RECALLS that ln lb dL'CiSiOl15 of 10 Fd>nJMY 2006 and 3 October 1(106, the Chamber 

found tb..il the iru.t.inl CJ.SC fl!lJ wuhin the furisdiction of the Coun ;ind was 

admissible pursuant to article 17 of the Statute, and DECLARES that no new 

FOR THESE REASONS, 
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DECLARES. in regard t<> the Prosecuuon •pplicat!C)a chollengini; the authenticity c•f 

some pieces ot evidence presented by the Defence and requesting thJt no probauve 

\ alue be att.i.ll'hed thereto, that the Chdmber determined the probauve value of these 

pieces of evidence cm n case-by-case baslsc 

DENIES the Defence objc.~tio.ns relating to the admis:sibilil) and probative value 01 

some of the witness statements disclosed to the Defence; 

DENIES the Defence application chJ.llenging the Jdmiss.ion into evidence o( (()ur 

reporb. presented by the Prosecution at the hearlng tif 27 Nuvember 2006 ccncemlng 

the nlC'.lning tif the term "Hema Cegere" and an ~rt report submitted to the Cour 

d'npp<'I tie P.irls presented b) the Prosecution at the hearing uf 27 November 21)()6 and 

DECLARES these reports to be admissible es evidenee; 

DECLARES that, in respect of the Defence chaU""g<> to tho crodibUity and rellability 

of statements made by chddren and the entire testimony '-)f KrlsHne Peduto, the 

Chamber .ltt.iched more probative valu e to those pieces of evidence from the chddren 

and from Knsune Peduto that were corroborated by other evidence admitted Ior the 

purpose 0£ the cont1rmotion hearing: 

for the purpose of the conflrrnanon hearing; 

determined in the context ol Lhe assessment of the totaJltv of the evidence admitted 

DENIES Ll1'."! Derence opplirulion to declare Inadmissible the Jtlestatiuns of birth 

IREDACTEDI .10d DECLARES that the probative value of these attestation.< was 

DENIES the Defence applicatien to declare madrnissible <m) anonymous hearsay 

evidence and DECLARES LIL.lt, in prlnciple, such evidence was only used io 

corroborate uther evidence; 

trensrmssion; 

DENIES the Defence apphcatlon to declare madmlssrble any evidence tor which the 

Prosecution has not provided en cxplanatlon Mi to the cholu1 of custody and 
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CON"F!RMS, on the evidence sdmured for the purpO>e ol the conBrmJti()n hearing. 

that there rs sufficient e' idence to estabhsh substanual ~rounds to belleve thot 

CONFIRMS, on the evidence udrulned !or the purpose of the- cont1m1.it-ion bearing, 

th.lt there is si1fftcient evidence to estclbJjsh substamial grounds to believe th..1L 

Thomas Lubanga Dyilo is responsible, es a co-pcrpeeraror. ror the charges 01 enlist.int; 

and conscrlpung children under the ag~ nf fifteen years lnh1 the FPLC and using 

them to participate netively tn hostilities \\lith.in the meaning or .l.rt.ic:Jes 8(2)(b)(X'.\Vi) 

and 25(3)(n) of the StjlUh! froin earlv September 2002 to 2 June 2CKl3; 

DECLARES that no evidence \\IJ.S presented "'hilh would make ii pusslble to 

conclude tJ\ai the l'ro.~:ru . .tion did ncu disclose to the Defence t.he bulk of pot.cntiolUy 

cxcutpeiory evidence or evidence that could be material to th~ preparauon ui the 

Def en re; 

DENrES the urgent Defence application filed on 18 December 2001> sc-.,,lung access 1(1 

a Human Rli;hts Watch and Redress report entered Into cl>e record ol the Situation m 

the DRC on 30 June 2ll05; 

DECLARES that the Chamber took into constderation onlv matters thJt were 

discussed orally by the.' parties Jt lhc.' confirmation h~aring; 

DENIES the Defence JppHcation coneernlng the form 11( the Document ConLlinlnc; 

the a1arg~!.; 

DENIES the Defence application to withdraw the statement ot !REDACTED! and the 

Lr.mscript ot the interview or JREDACTEDJ trom the Detence List ot Evidence; 

DECLARES lnadmissiblc the study by the Universuy uf Callforniil. Berkeley, which 

the Defence f'.lilc.-d tt1 provide IO the Chamber; 

DENr£S the Prosecution appllmtion objocting to the ad1russib.Uty of the doted and 

signed version ol (REDACTED) letter presented by the Defence nn 

27 November 2006, 
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The f'l.:tt.hcrland.!. 

Done on tlib. Mund.iv 29 [anuary 2(K)7 

At The Hague 

Judge Sylvi• Stelnee Judge Akua Kuenyehla 

Judge Claude Jorda 
Presiding judge 

D(Jn~ in Fre:nd1 and English, the Frl!nch version being JuthoritJti\ c, 

TRANS~11TS this decision and the record of the proceedings in. the inshlnt case to 

the Presidency pursunnt to rule 129 of the RuJ,.;1s. 

Cl)n6m\cd; 

COMMITS Thum;i> Lubanga Dyil11 to a Trial Ch.unber for tr•1I 1111 the ch.irge> a. 

Thoma; Lubanga Oyilo is responssbte. as a co-perpetraeor, for the charges ol enlisting 

and conscnpung children under the age ol rifQ'l'n years lnto the FPLC and using 

them to participore actively m hosrlllues wuhm the meaning or articles $(2)(e)(vii} 

and 25(3)(a) or the ~Lltute from 1Jul'l<' to 13 August 2003; 
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