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1, Intraduction

{. On 24 July 2006, the | onaurahle Pre-Trial Chambe: issued its Decision Tnviting
Observations in Appli: ition of Rule 103 of the Rules of Procedure and Evidence,
which, in light of the 1¢ ost recent report of the Prosenutor to the Security Council and
the duty of the re-Tns | Chamber to take appropriaie: measures under articles 57(3)(c)
and 68( 1) of the Rome* Statute to protect victims andl witnesses and preserve evidence,
invited Professor Anto o (Cassese, Chairpersons of the [nternational Commission of
Inquity into Darfur, Sitlan, and Ms. Louise Arbo i, the High Commissioner of the
Office of the Umted M tions High Commissioner of Human Rights, to provide
submissions as «mici «riaz on issues concerning th: protection of victims and the
preservation of eviden: 2 in Dactur, Sudan.

2. ‘The Pre-Trial Chambe ¢ furher noted that under Rule 103(2), both the Prosecution and
the Defence havc the 1i tht ‘o respoad to the observalions of an amicus curiae. The
Chamber therefore orc ¢ red the Registrar to appoint in ad hoc counsel to “represent
and protect the gonera ‘nterests of the Defence in the Situation in Dartur, Sudan,
during the proceediags. ursuant to rule 103 of the Riules”, and that the ad Aoc Counsel
and the Prosecution sh: uld file any response within 10 days of the notification of the
obsetvations of Profes 4 ic Cassese and Ms. Arbou,

3. On 18 August 2006, t1: Oifice of the United Natiors High Commissioner of Hluman
Rights filed a request fc r ar extension of time uncer Regulation 35 of the Regulations
of the Court, citing priJ - work commitments, the sotrplexity of the issues raised and
the nced therctore for 11 -de yth consultations within the United Nations system.

4, On 28 August 2006, th: {{onourable Pre~Trial Chumber granted this request, and
ordered that the deadlii ; for filing the observatior s tv: extended by an additional 30
days tor both Ms. Arbonr and Professor Cassese. Woretheless, on 31 August 2006,
Professor Cassese filed s ' Observations on issucs concerning the protection of
victims and the Preservt tion of evidence in the procesdings on Darfur pending before
the [CC’. This filing wiut natified by email to the panicipants, including ud hoe
counsel for the Defenc. on | September 2006,

3. Interms of the status 0" he appointment of ad hoc ccunsel for the Defence, although
the Registrar issucd the ormal decision appointing Me. Hadi Shallut as ad hoc counsel
on 25 August 2008, the 1 hoc counsel for Defenca accepted his official
respongibilities and obl | ations under the ICC Code ¢ i’ Conduct on 8 Saptetaber 2006.

Following this, he was 11 ovided with access to refevant documents in the case Hle on
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8 September 2006, ‘T'h¢ ad hoe counsel thus has onlyv bad a minimal opportunity to
tamiliarise himself wil the case file.

6. In accordance with reys dation 35 of the Regulaticns of the Court, the ad hoc counsel
for the Defence respec i Sully requests the Honoutsblr: Pre-trial Chamber to extend the
deadline for respondir § to the observations of Professor Cassese,

2. Submissions:

7. [tis apparent that Prof. ;so1 Casscse and Ms. Arbow were invited to submit
observations in light o "their famifiarity with the situ: tion in Daclirr, and the impact of
this situation on victin ¢ and evidence. In addition, th: Prosecution can be presumed to
be intimately acquaintiz | with both the contents of the: case file, and the applicable
regulatory framework 1:rtaining to the protection of victims and the preservation of
evidence at this stage «d the proceedings.

8. [n contrast, as noted atuwe, the ad hoe Counsel for the Defence was only recently
appointed and provider| wit1 access to the case file, #1d is endeavouring to rosearch
and evaluate the issues : nd any applicable jurisprudence and literature in what is an
extremely short space o “tine.

9. The ad hoc counsel for * he Defence would also grieatly benefit from being able to
asses the cogency and .« asibility of the suggestions and arguments raised by Professor
Cassese in light of the 1 bmissions of Ms. Acbour, as the High Commissioner of the
Oftice of the United Nivions High Commissioner of -[uman Rights,

10. Finally, the ad hoc coursel |or the Defence is of the « rong view that issues pertaining
to the protection of victi ns und the preservation of ev dence (including presumably,
exculpatory cvidence)  ill bave a sigmificant impact .:n future Defence cases. [t is
therstore in the interests of justice to ensure that the e hnc counsel for the Detence
has had an appropriatc 1 portunity to research and caise all relevant matters pertaining
to the rights of the Deter ce ind the possibilities toc Hiir trial, given the current
situation in Darfur, In th s regard, the ad hoc counsel jor the Defence is of the position
that the regular time lin: t tor responses (21 days) is niore appropriute, givea his
particular circurstanee s

11, The ad hoce counset for 1 e Defence therefore respect ‘Mly submits that the requircment
of demonstrating good 1. wse: for an extension of titne '3 met by the above-mentioned
issues.

3. Relief Sought
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12. In light of the atotemer t oned arguments, the ad e vounsel for the Detonce
respectfully requests thi: Flonourable Pre-trial Chainb:r to
- order that the de ¢ dline toe eesponding to thi: ohscrvations of Professor Cassese
shall be the same as the deadline for responding to the observations of Ms,
Arbour;
- grant the ad hoc . :ounsel tor the Nefence a deadline of 21 days from the
notification of th; filing of Ms, Arbour’s obsetvations to file his response

observations,
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[adi Shallué
4y § hoe counsel for the Defernce

Dated this 12th day of Septeciber 2006

At Paris, Fraace
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