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Background

1. On 12 January 2006, the Prosecution filed the “REDACTED”! (REDACTED),
requesting, infer alia, that an arrest warrant be issued for Thomas LUBANGA
DYILO. On 25 January 2006, the Prosecution filed the “Prosecution’s Submission
of Further Information and Materials”? (25 January 2006 Submission), and further
detailed® the information provided in the REDACTED* on the urgent need to
arrest and surrender Thomas LUBANGA DYILO.

2. In the REDACTED, the Prosecution informed the Pre-Trial Chamber and the
future Defence for Thomas LUBANGA DYILO that it will, if and when the
collection of evidence meets the threshold of Article 58(1)(a) of the Rome Statute
(Statute) in relation to the further allegations of crimes currently under
investigation, seek to amend the REDACTED in order to add substantial new
charges to the ones already charged.® At the time, the Prosecution anticipated to,
within “the next months”, be in a position to make a determination as to whether
there is sufficient evidence and information establishing reasonable grounds to
believe that Thomas LUBANGA DYILO is criminally responsible for additional

crimes.®

3. On 2 February 2006, the Pre-Trial Chamber convened an ex parte hearing on the
REDACTED (Hearing). In the course of the Hearing, the Prosecution explained

that the focus of the further investigation includes, inter alia, allegations related to

'REDACTED.

2 Prosecution’s Submission of Further Information and Materials, 25 January 2006.

3 See the redacted and formatted version of the 25 January 2006 Submission, at paras. 8 to 15.
¢+ REDACTED.

> REDACTED.

¢ REDACTED.
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the intentional direction of attacks against the civilian population, murders
committed during and after these attacks, the pillaging of towns and places, and
ordering the displacement of the civilian population” In addition? the
Prosecution informed the Pre-Trial Chamber that it will be in a position to make
its final determination on a possible amendment of the charges “towards the end

of the first half of this year.””

4. On 20 March 2006, the Pre-Trial Chamber set the date for the Confirmation
Hearing for 27 June 2006.° On 22 May 2006, the Prosecution filed the
REDACTED " (REDACTED), requesting the postponement of the date of the
Confirmation Hearing due to reasons related to victim and witness protection.
On 23 May 2006,? the Prosecution®® advised the Pre-Trial Chamber that the
Prosecution’s internal discussion, in respect of the issue as to whether or not to
amend the charges, taking into account the procedural aspects and the impact on

the timetable, was almost completed.!

5. By its Decision on the Postponement of the Confirmation Hearing and the
Adjustment of the Timetable set in the Decision on the Final System of Disclosure

of 24 May 2006 (24 May 2006 Decision),’ the Pre-Trial Chamber re-scheduled the

7 See the redacted and formatted version of the English transcript of the 2 February 2006 Hearing, at pages
56 and 57.

8 In response to a specific question posed by the Presiding Judge.

? See the redacted and formatted version of the English transcript of the 2 February 2006 Hearing, at page
57.

10 See (English) transcript of the 20 march 2006 Hearing, at page 8.

1 REDACTED.

2 REDACTED.

13 In response to a question posed by the Presiding Judge.

14 REDACTED.

5 Decision on the Postponement of the Confirmation Hearing and the Adjustment of the Timetable set in
the Decision on the Final System of Disclosure, 24 May 2006.
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date of the Confirmation Hearing to 28 September 2006." In addition, the Pre-
Trial Chamber established a detailed timetable leading up to the date of the

Confirmation Hearing.?”

6. On 6 June 2006, in the Prosecution’s Observations on the Applications for
Participation of Applicants a/0001/06 to a/0003/06' (6 June 2006 Observations),
the Prosecution informed the Pre-Trial Chamber that it will in near future convey
to the Pre-Trial Chamber its decision in respect of the amendment of the

charges.”

Information on the temporary suspension of the further investigation

7. The Prosecutor herewith informs the Pre-Trial Chamber and the Defence of
Thomas LUBANGA DYILO that he has decided to temporarily suspend the
further investigation in relation to other potential charges against Thomas
LUBANGA DYILO up until the close of the present proceedings pertaining to the
present charges. Accordingly, the Prosecutor will not amend the charges during

the present proceedings.

8. Against the background of the date of the Confirmation Hearing and the related

timetable of the Pre-Trial Chamber, the Prosecutor’s decision is determined by

16 See 24 May 2006 Decision, at page 6.

17 See 24 May 2006 Decision, at pages 6 to 9.

8 See the redacted and formatted version of the Prosecution’s Observations on the Applications for
Participation of Applicants a/0001/06 to a/0003/06, 6 June 2006.

¥ In footnote 11.
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the fact that it can reasonably be anticipated that the current limited® possibilities
to further investigate into crimes allegedly committed by Thomas LUBANGA
DYILO will make it impossible to complement the collection of evidence? to the
extent necessary to amend the charges within the time frames as legally

determined by Articles 61(4) and 61(9) of the Statute.

9. In addition, the pace of the present proceedings, based on the current charges
against Thomas LUBANGA DYILO has been heavily affected by the ongoing
efforts of the Court to provide for adequate protection of victims and witnesses.
In the Prosecutor’s view, amending the charges would unavoidably add to these
difficulties, likely to result in further significant delays that conflict with Thomas

LUBANGA DYILO's right to be tried without undue delay.?

10. The Prosecutor explicitly emphasizes that his decision does not exclude that he
may continue his investigation into crimes allegedly committed by Thomas
LUBANGA DYILO after the close of the present proceedings. In the event that
these additional investigations® establish reasonable grounds* to believe that
Thomas LUBANGA DYILO is criminally responsible for additional crimes, the
Prosecutor will apply to the Pre-Trial Chamber for a new warrant of arrest
against Thomas LUBANGA DYILO or will submit a further document containing

the charges for confirmation by the Pre-Trial Chamber respectively.

2 The ability of the Office of the Prosecutor to investigate in the DRC, and in particular in the area of Ituri,
is currently significantly limited by the security conditions in the region and the impact of the upcoming
election period on these conditions.

2 Of both, incriminating and exonerating nature, in compliance with the Office of the Prosecutor’s
statutory duty pursuant to Article 54(1) of the Rome Statute.

2 Article 67(1)(c) of the Rome Statute.

2 Any additional investigations will equally cover incriminating and exonerating circumstances.

2 Or substantial grounds respectively.
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No impact on Rule 81(2) Applications

11. The Prosecution notes that due to the fact that the further investigation against
Thomas LUBANGA DYILO is only temporarily suspended, the Prosecutor’s
decision has no bearing on the Prosecution’s pending and/or future applications

pursuant to Rule 81(2).

Public formatted and redacted version

12. The present filing contains information that the Prosecution provided to the Pre-
Trial Chamber on an ex parte basis.®® Accordingly, the Prosecution will file a

public formatted and redacted version as soon as practicable.

4
v
Lu/isf’lf/ioreno-OcK

(-~ Prosecutor

Dated this 28" day of June 2006
At The Hague, The Netherlands

25 And has not been re-classified.
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