|CC-01/04-02/06-2465-AnxD.7 31-01-2020 1/7 SL A

Annex D.7



NEHA JAIN

¥ : '
!!!!!!!!!!

IETLAN
- WL
LR

Perpetrators
and Accessories
in International

Criminal Law

Individual Modes of
Responsibility for
Collective Crimes



|CC-01/04-02/06-2465-AnxD.7 31-01-2020 3/7 SL A

Perpetrators and Accessories
in International Criminal Law

Individual Modes of Responsibility
for Collective Crimes

Neha Jain

*HART:
PUBLISHING

OXFORD AND PORTLAND, OREGON
2014



ICC-01/04-02/06-2465-AnxD. 7-83-6+-2620 4/7 SL A

a B
The Principal i
German Criminal Lay ThBOry

I. FORMS OF PARTICIPATION IN GERMAN CRIMINAL LA

ERMAN CRIMINAL LAW presents a complicateq and m:
theorised account of the principal party to a crime, eg :‘}nutely
compared to English criminal law. This is partly on acc guﬁltall as
fact that a party to a crime can be classified as an accessory on] Of the
has been established that he cannot be considered 2 Y Once

S~ Principg] 1
German Criminal Code (StGB)? regulates the following CategoriE: lof The
ticipation in a crime: Par.

Section 25 Principals

(1) Any person who commits th
liable as a principal.

(2) If more than one person commit the offe
principal (joint principals).

Section 26 Instigation

Any person who intentionally induces another to int
unlawful act (abettor) shall be liable to be sentenced as j

Section 27 Aiding

(1) Any person who intentionally assists another in the intentional commis-
sion of an unlawful act shall be convicted and sentenced as an aider.

(2) The sentence for the aider shall be based on the penalty for a principal. It
shall be mitigated pursuant to section 49(1).

e offence himself or through another shal] pe

nce jointly, each shall be liable a5 ,

entionally commit an
fhe were a principal.

! KJM Smith, A Modern Treatise on the Law of Criminal Complicity (Oxford, Clarendon Press,
1991) 80-81.

2 Criminal Code (Strafgesetzbuch, StGB) promulgated on 13 November 1998 (Federal Law
Gazette 1, 345, 3322). I have relied on the English translation by Michael Bohlander author-
ised by the Federal Ministry of Justice, available at <www.gesetze-im-internet.de/ englisch_
stgb/index.html>. The only variation I have introduced is in the translation of the term
Anstiftung as “Instigation’ rather than the original ‘Abetting’ as I believe it more appropri-
ately reflects the understanding of the term in English law. I am grateful to Claus Kress and
Rebecca Williams for helping me arrive at an accurate translation.
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Categories of Perpetratio, 123

perpe hich arises from the pring
Cgrge ‘ (1)1;0‘1/: allocation.®® This allocatig
perona

N ensures that th
A ”d-joal ctis poss,ible only through the ¢

O-Operation of 5]

g ‘he plan succeeds or fails depend

: . co-perpetrators,
iadepe Ing on the functiong] contribution
i erpetrator, Th‘f act domination of the CO-perpetrator is based on
feac Pt through his part Of the act, he simultaneously controls the
he lf € s failure to perform his part of the act g] i

tot?

act 5 plan for all the other partic
the ent; bank together, Where A thl‘ea
B, o0 ves the cash from the tills,

ipants.4 I¢

o requirements for Co-perpetration: an objecti
tive act execution for the realisation of the ¢
subjective requirement of a common act
The co-perpetrators must work together jointly, based on a division of
labour, towards the result of the elements of the offence. The act contriby.
tion of each co-perpetrator must therefore be of sufficient weight and
importance such that it grounds the necessary co-domination over the
act* As a general rule, the contributio
petrator, though the jurisprudence of the courts and part of the literature
endorses co-perpetration through omissiong Thus, if A and B, two
prison officers, agree to enable the escape of a prisoner such that A hands
him the prison key (act) while B leaves the outer prison gates unlocked in
violation of his duty (omission), they will be Co-perpetrators of the offence
of facilitating the escape of priso

ners.*If the conditions for Co-perpetration
are present, the objective act contributions of the participants are mutu-

ally attributed as if they had realised all the elements themselves.
However, an attribution is not possible when the elements of the offence
have special requirements for the perpetrator and call for personal com-
mission by the perpetrator. Also, it is not possible to attribute subjective
characteristics such as special intent requirements. ¢/

There is a good deal of controversy ove

r whether act contributions in
the preparation stage suffice for co-perpetration. According to the BGH,

® Leipziger Kommentar, above n'7, 1931,
* Tbid, 1931-32,

2 MPICC Report, above n 6, 29; Leipziger Kommentar, above n 7,1931-32,
8 MPICC Report, above n 6, 30.
44 rb

© Thid,
* § 120, StGB; Leipziger Kommentar, above n 7, 1935,

¥ MPICC Report, above n 6, 32; Wessels and Beulke, above n 3, 200,
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; ion stage may leaq
. the preparation s ;
-operation in i ill of a per
even a small degree ?rfa:gr igit s carried out with thew Perpetratoy «
T P - erpe
liability as a co-p

) : nt. The typical eXamp)|
s this requirement. 11€ ple
but commentators are dwgied wol?o conceives of the criminal scheme
A leader

i tion eng

L ang ission, but who leaves its execu re

iven is that of 2 § mmission, bu ion insists

<giecides on its mode of C};)ers © One strand of opinion insists that the Co-
members.

to the other gang

. tion of the crime s
_ ner in the execu e.
t in some man b st such as
erpetrator must take par ccessory, an individual, Lo
perp e that unlike an a ution does not participate in the
Others argu ot take part in the exec his willing collective ar
leader, who does n 1t follows from par-
t of another; instead, the resu
ac S 51 . ion i< +
ticipation in a joint ?Cltr.lerit in the argument that smcer p:;};;t;iﬂr:lﬁ;f (‘floed
3 ver, -pe n-
T}}:ere lfi’s};?iz;vr? of the elements of the Offs‘:r,}cﬁlgooz]ypco-operation in the
to : ef;'ce)iant domination of these elemergsl"ty ey perpetrator. This exe
sist 0 — sibili - ) )
- ould justify respon ffence but encom.
exeFuUOtn s(teaigen"(‘)’t limized to the core elen}en’Fs of tfhet!h(:e O tIlllle
cution stage 1s hase between the beginning 0 £
passes the entire phas d covers actions that would form ap
formal completion of the act, anﬁo‘; chain ®®
inseparable pa.rt of the compleﬁig; based on co-operation presupposes an
Ll dqmlna uires that the contributors to the criming]
overall plan, co-perpetration 11:1?1 it the act as equal partners. There must
act reach an agreement t(:f: joint realisation of the act at the time of, op
be mutual co}rlls?bnt ?zgirn of] the act; this agreement need not take place
o ]?telfoftt : aegalso tgke Iplace by implication.® This would exclude
explicitly but m y a d is missing, such as a coincidental simulta-
situations where a joint accord is missing, . ide by side b
neous exploitation of a situation by persons w_orkl_ng side by st € but
without a mutual understanding.%® Co-perpetration is also possible if the

individual participants do not know each other, as long as each person is

conscious that there are other participants who are likewise working
towards a common

goal, and these other participants have the same
knowledge.”

From the necessity for a common act plan, it follows that the act of one
of the contributors that goes beyond th

€ plan, the so-called ‘excess’, can.
not be attributed to the others.® This is because the other contributors do
* Leipziger Kommentar, above n7, 1942,

and cases cited therein,
“ Wessels and Beulke, above n 3, 199; Roxin, above n 26, 298-300.
% Roxin, above n 26, 298-300.
1 Wessels and Beulke, above n 3,199,

2 Leipziger Kommentar, above n 7,1943,
% Tbid, 1943-44.

* Tbid, 31; ibid, 1938,
¥ Ibid, 31; ibid, 1939,
* Ibid, 32; ibid, 1940.
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