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I. Introduction

The CAR has experienced years of military rule, corruption and severe social turmoil,
and therefore suffered a history of political instability. Essentially every ruler of the

CAR since its independence either obtained power or was overthrown in a military

coup.!

Luis Moreno Ocampo

1. At the heart of this case is a fundamental untruth, namely that all of the
crimes which were committed against the population of the Central African
Republic between October 2002 and March 2003 were the sole preserve of just one
of the armed factions on the territory at that time, namely the “Banyamulengue”

which had come from the DRC.2

2. The evidence in this case shows that such a suggestion is not only false, it is
ridiculous. Any judgment which recorded that as a finding would be a profound
injustice, not just to the Accused, but to the victims of those offences, and most

seriously of all, to history itself.

3. Notwithstanding this self-evident fallacy, the Prosecution and the Legal
Representative of Victims persist in their attempt to airbrush completely out of the
events President Patassé and the incumbent Central African authorities of the time,

and more seriously, to sanitize the image of General Francois Bozizé.?

4. Of course, it was not always thus. When the Prosecution first placed draft
charges before the ICC, the basis of its allegations was that Mr. Bemba and Mr.

Patassé were jointly directly responsible for the crimes committed in the CAR

11CC-01/05-01/08-128-Conf-AnxA.
2 Prosecution Closing Brief, para. 200.
3 Prosecution Closing Brief, para. 200.
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between October 2002 and March 2003.* A lengthy and doubtless costly
investigation had been conducted to establish the extent of their cooperation and
the cooperation of their operational commanders. Military and political figures
were interviewed to establish that the MLC unit, sent by Mr. Bemba as support, had

been annexed to the other loyalist forces defending Patassé.

5. However, once those charges were rejected,® and the Prosecution chose to
adopt a completely different case and mode of liability against Mr. Bemba, the
evidence gathered up to that point was simply jettisoned as inconvenient to the
charges now being pursued. Rather than an unbiased search for the truth, this
rather represents a determination on the part of the Prosecution to “get their man at

all costs”.

6. That determination has been echoed in other quarters, notably, those with
most to gain from Mr. Bemba’s incarceration and an historical record purged of any
reference to the wrongdoing of Bozizé, namely the governments of the Central
African Republic (at least until 2013) and the DRC (where Mr. Bemba remains a
credible political opponent of President Kabila). Both the Bozizé and Kabila regimes
have actively encouraged and assisted in the prosecution of Mr. Bemba before this

court.b

7. The principal form of that assistance has been the provision of the substance
of the false narrative central to this case; the victims from CAR, corralled by the

Bozizé-sponsored OCODEFAD, 7 and trained to tell their stories of

+ICC-01/05-01/08-1-tENG, p.6.

5]CC-01/05-01/08-1-tENG, p.6; ICC-01/05-01/05-424.

6 ICC-01/05-5-Anx2.

7P-29, T-81, p.38; P-229, T-101, p.15; P-68, T-50, pp.27-28; P-23, T-52, p.26; P-81, T-54, pp.24-25; P-81,
T-55, pp.53-54; P-42, T-65, p.47; P-6, T-95, pp.8-9; P-229, T-101, p.16; P-82, T-59, p.15; T-60, pp.31-41.
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“Banyamulengue”;® how they and only they offended against the population.
President Kabila sent his spies to testify,’ and any former member of Mr. Bemba’s
inner circle as could be persuaded to implicate him, however indirectly, in the

events in the CAR.

8. The Chamber has been provided by the Prosecution with scant evidence
about the command of operations in the CAR, simply raft upon raft of inexpert
opinion, gossip, rumour and hearsay all delivered by witnesses with a keen interest
in seeing history and justice caricatured and Mr. Bemba simply taken out of the
game.!’ In a vain attempt to supplement this weak evidence, resort has been had to
“evidence” never previously considered worthy of such a description in this Court
or any other: partisan newspaper articles, internet reports of radio broadcasts, NGO
reports, unattributed and unauthenticated documents.! The Defence alone in this
case has endeavoured to furnish the Chamber with direct oral evidence of the

crucial issues.

9. Having been absolved by the Pre-Trial Chamber of responsibility as a direct
perpetrator, Mr. Bemba prepared to meet the allegation that he bore superior
responsibility for the actions of the MLC troops which joined the disparate other
elements, collectively known as the “loyalist forces” which combined to defend the
elected head of state of the CAR from the unlawful coup d’état authored by
Bozizé’s rebels.!? The express basis of the charges which he had to face was that he
knew, as a commander, that the MLC troops were committing or were about to

commit the confirmed crimes.?

8 P-42, T-67, p.26; T-64, pp.12-13; P-9, T-102, p.46; T-104, p.4; P-119, T-87, pp.30-33; P-6, T-95, p.67; V-
02, T-225, p.46; P-82, T-59, p.15; T-60, pp.31-41; P-79, T-77, pp.31-34; P-69, T-192; pp.39-40; P-80, T-61,
p.27; P-68, T-48, pp.19-32; P-73, T-72, p.20.

° P-169, T-136, pp.19-20, 23; T-139, pp.26-27; P-173, T-144, p.9.

10 Prosecution Closing Brief, paras. 509-769.

11 See Chapter IL

12 EVD-T-OTP-00446/CAR-OTP-0013-0082.

13 ICC-01/05-01/08-424.
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10. On that basis he met the Prosecution case, such as it was, and started the
presentation of his Defence. However, on 21 September 2012, the goalposts for
Mr. Bemba’s Defence were moved yet again: the Trial Chamber indicated that it
may re-characterise the charges to allege that Mr. Bemba “should have known” that
the MLC troops had committed or were committing the confirmed offences.?®
Despite numerous requests for specificity as to allegations which gave rise to any
such liability on his part,'® he remains in the dark as to the basis on which he might
be convicted, save that it is apparently, and incongruously based on the same

evidence.

11.  The evidence in the case having been completed, on 23 November 2013,'” Mr.
Bemba, his Lead Counsel and Case Manager and two others were arrested on
warrants issued by the ICC alleging that they had committed offences against the
administration of justice.!® The fact at least that the Prosecution had a course of that

sort in mind had been known to this Trial Chamber for over a year."

12.  The five arrested in that case (including Mr. Bemba) face concurrent charges
contrary to Article 70 of the Statute of Rome.? The Trial Chamber having
determined that no material from those proceedings would be admitted in this case
at this stage,? the Defence does not condescend into the facts of those allegations,

such as it knows them to be.

13. However, the mere existence of those indeterminate proceedings presents
the Accused with a conundrum in making his final submissions. Whilst not making

any concession that any Defence witness gave anything less than truthful evidence,

14JCC-01/05-01/08-2324.

15]JCC-01/05-01/08-2324.

16 JCC-01/05-01/08-2365; ICC-01/05-01/08-2451; ICC-01/05-01/08-3076.
171CC-01/05-01/08-T-353 and ICC-01/05-01/08-T-357.

18 JCC-01/05-01/13-1-Red2-tENG.

19 JCC-01/05-01/08-2548.

20 JCC-01/05-01/13-1-Red2-tENG.

21 JCC-01/05-01/08-3029.
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he cannot ignore the fact that the outcome of the Article 70 case will impact upon
this case one way or another at some future date. The impact, moreover, may not

depend upon the outcome in his own individual case.

14.  With that in mind, and being on notice of some specifics of the Prosecution’s
allegations in that case, the Defence in drafting this Brief have relied on the
following Defence witnesses: D-53; D-60; D-65; D-9; D-59; D-48; D-7; D-49; D-45; D-
16; D-50; D-51; D-66; D-21, D-39, D-36; D-56; D-19; D-18 and D-30. The Defence will
rely on other witnesses who do not appear on the above list where the same is

relied upon by the Prosecution.

15.  The basis upon which the above list has been compiled should be obvious
and Counsel for the Defence does not regard it to be within the range of their
ethical responsibilities to make subjective value judgments above and beyond that.
After all, if the fact that a witness had received money were, for example, the
yardstick then Counsel for the Prosecution would be ethically bound to abandon its

whole case.

16.  All the same this approach is designed to protect the integrity of these
proceedings and Mr. Bemba’s position on appeal. Should the Trial Chamber find
certain facts in the Article 70 case, the Defence reserves its right to seek to make

further submissions before this Chamber or the Appeals Chamber.

17.  Ultimately, once all the hyperbole is swept aside, this case is very simple,
largely because of the dearth of direct, admissible and reliable material available.
There is insufficient evidence to prove who the perpetrators of the crimes
confirmed by the Pre-Trial Chamber were, and there is insufficient evidence to
prove that Mr. Jean-Pierre Bemba Gombo was in operational command of those

people or any others in the Central African Republic at the relevant time.
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18.  This Brief will illustrate that in five chapters. Chapter 2 will highlight the
poor quality of the oral and documentary evidence available to the Chamber.
Chapter 3 will set out the chronology of all relevant events as established by the
reliable and direct evidence. Chapter 4 will illustrate the Prosecution’s failure to
prove either the contextual elements of the crimes or the crimes themselves.
Chapter 5 will discuss the impossibility of identifying any of the perpetrators of
crimes in the CAR, and Chapter 6 will discuss the Prosecution’s failure to establish
to the requisite standard that the Accused bore superior responsibility for MLC

troops in the CAR.
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II. SUBMISSIONS ON EVIDENCE

As you know, its always good to tell the truth. When I told that person this, he told me,
“But listen. People are mentioning large sums of money, and you, you are just

mentioning just small amounts of money. You don’t want to eat of the cake? ">

Prosecution Witness P-73

A. The Burden and Standard of Proof

19.  The Prosecution case is founded on unreliable evidence, lacking in probative
value.
20.  Although admitted in the case, before this evidence can be relied upon in the

judgment, the Chamber must make a determination that the Prosecution has
established that the probative value and weight of the evidence in support of each
material fact and circumstance meets the threshold of beyond reasonable doubt.? In
contrast, if the Defence evidence suffices to establish a reasonable doubt on a
particular fact, then the Trial Chamber must dismiss the Prosecution case on that

point.

21.  Both the Prosecution’s burden of proof and the standard of beyond
reasonable doubt require the Chamber to apply a more stringent standard as
concerns its analysis and reliance on Prosecution evidence, as compared to
evidence submitted to counter the Prosecution case. In this context, the
Prosecution’s failure to include any analysis of the credibility and weight of its

evidence in its brief is remarkable.

2 P-73, T-73, p.19.
2 Oric¢ TJ, para. 15.
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22, Given the importance of credibility to a verdict, article 67(1)(a) requires that
the Defence should have been informed of the Prosecution position on this point,
and provided with an opportunity to address it. The belated introduction of
substantive arguments on credibility in a response or during the oral hearing
would be inconsistent with the adversarial nature of this process. Judges should not

be forced to engage in “judicial guesswork”,* and nor should the Defence.

23.  The Chamber should also take into account the absence of Prosecution
submissions in determining whether the Prosecution evidence, in whole or in part,

meets the threshold of beyond reasonable doubt.

B. Documentary Evidence

24.  The following analysis of specific types of Prosecution evidence highlights
the particular problems of these sources, but should not be construed as a
concession concerning the weight of any other items of Prosecution evidence which

are not individually addressed.?

1. Unattributed documents must be approached with caution

25.  The Prosecution has sought to rely on several documents, which were
neither admitted through a witness nor authenticated in another way, and in some

cases, are unattributed to a specific source.

26.  Although the Statute does not prohibit the Chamber from relying on

documentary evidence, it does impose an obligation to approach such evidence

2 ]CC-01/04-01/06-T-342, p.64; Lubanga T], para. 95.
25 JCC-01/05-01/08-1386, paras. 1-2, 53.
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with caution,? and to ensure that reliance on such evidence does not prejudice the
rights of Mr. Bemba, and the fairness of the trial.”” This obligation is heightened if
the evidence concerns core issues in the case, or if it is not corroborative of other,

more reliable evidence.?

27. Even if documents have been admitted from the bar table, the Prosecution
remains under the obligation to establish the reliability and probative value of the
document in question.? Proper authentication is the sine qua non as concerns

reliability.

28. Where the source and origin of a document is not established, it should
either not be admitted, 3 or attributed no evidential weight. Although the
Prosecution has sought to rely on assorted reports concerning the alleged conduct
of the MLC, it has not called the author of these reports nor any person who is
tamiliar with either their contents or the manner and methodology by which they
were produced. In such circumstances, they can be attributed little, if any,

evidential weight.

2. Press Reports are an unreliable source of evidence

29.  Throughout this trial, the Defence has maintained that media reports can be

accorded little, if any weight, ¥ and should not be employed as a means of

26 JCC-01/05-01/08-1386, para. 78.

27 1CC-01/05-01/08-1386, para. 78.

28 JCC-01/05-01/08-1386, para. 78.

2 JCC-01/04-01/07-2635, para. 23.

% JCC-01/04-01/07-2635, para. 22.

31 JCC-01/04-01/06-T-170-ENG, pp.17-19.

32 Boskouski and Tarculovski TJ, para. 265.

3 See for example, ICC-01/05-01/08-2617; ICC-01/05-01/08-2168; ICC-01/05-01/08-2892-AnxA; ICC-
01/05-01/08-2893-AnxA, ICC-01/05-01/08-2916-AnxA.
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establishing core issues in the case;* they are “a highly unreliable source of
information”, which “cannot by themselves be sufficient evidence for a court of

law.”35

30. The press reports in this case are often comprised of nothing more than
anonymous hearsay, innuendo and rumours. Articles are not attributed to a specific
reporter,*® or if they are, the Prosecution has not provided information concerning
the background and qualifications of the journalist in question.?” The sources of the

reported information are not divulged.

31.  Press-statements and media reports cannot safely be relied upon under such
circumstances:* reliability cannot be established by virtue of the fact that the
articles in question are available online, or were issued by a well-known media
agency,” and it is inadequate to identify the source of the media outlet, which
published the article.*! The Chamber (and the Defence) must be in a position to

identify the source of the information reported in the article.*

3 Taylor, Decision on Prosecution Motion For Admission of Newspaper Articles, 27 February 2009,
paras. 11-14.

3 Kupreski¢, Decision 3 September 1999, para. 7, See also Karera, Decision on Admissibility of
Newspaper Article and Subpoena to Journalist, para. 5 “The Prosecution has not shown that the
newspaper article complies with Rule 92 bis or, alternatively, that some other provision justifying
admission is applicable in the present circumstances”.

3% EVD-T-CHM-00032/CAR-OTP-0071-0049; EVD-T-CHM-00031/CAR-OTP-0071-0043; EVD-T-OTP-
00821/CAR-OTP-0030-0274; EVD-T-OTP-00849/CAR-OTP-0013-0320; EVD-T-V20-00006/CAR-V20-
0001-0177; EVD-T-OTP-00825/CAR-V20-0001-0165.

¥ EVD-T-CHM-00033/CAR-OTP-0071-0063; EVD-T-CHM-00044/CAR-OTP-0071-0051; EVD-T-CHM-
00020/CAR-OTP-0069-0271; EVD-T-OTP-00832/CAR-OTP-0013-0106.

% EVD-T-OTP-00447/CAR-OTP-0013-0151;  EVD-P-00051/CAR-OTP-0013-0115;  EVD-T-OTP-
00854/CAR-OTP-0013-0113.

% ICC-01/04-01/07-2635, para. 31.

40 JCC-01/05-01/08-3034-Conf, para. 109.

4 EVD-T-OTP-00399/CAR-OTP-0004-0343, EVD-T-OTP-00400/CAR-OTP-0004-0345,
EVD-T-OTP-00407/CAR-OTP-0004-0667,  EVD-T-OTP-00413/CAR-OTP-0005-0133, EVD-T-OTP-
00427/CAR-OTP-0008-0413, EVD-T-OTP-00438/CAR-OTP-0011-0293, EVD-T-OTP-00444/CAR-OTP-
0013-0053, EVD-T-OTP-00445/CAR-OTP-0013-0065, EVD-T-OTP-00368/CAR-OTP-0032-0167, OTP
failed to provide detail concerning provenance of reported information (ICC-01/05-01/08-2147-Conf-
AnxA); EVD-T-OTP-00846/CAR-OTP-0004-0874, EVD-T-OTP-00847/CAR-OTP-0013-0012, EVD-T-
OTP-00848/CAR-OTP-0013-0051, EVD-T-OTP-00849 /CAR-OTP-0013-0320, OTP failed to provide
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32.  The burden remains at all times with the Prosecution to establish that there
are exceptional circumstances that would warrant displacing the general caveats

against the admission of media articles.

33.  The inherent unreliability of such a medium is exacerbated by the
propaganda and misinformation that accompanies war reporting. The Chamber
heard extensive testimony concerning the fact that the reporting of RFI was
inaccurate or biased.®® The Prosecution thus failed to establish that the news-source
in question did not have an allegiance towards one of the parties in the case, and
that there were no other indicators of bias, which would undermine the reliability

of the reports in question.*

3. RFI reports are inaccurate, biased and unreliable

34.  The dangers of relying upon the contents of news reports as sources of
information can be illustrated by an empirical analysis of some of the RFI reports
cited to by the Prosecution in its brief. The Prosecution cites almost exclusively to a

narrow selection of RFI reports,* foreswearing the reports of local radio stations,

detail concerning provenance of reported information (ICC-01/05-01/08-2868-Conf-AnxA; EVD-T-
OTP-00822/CAR-OTP-0005-0129, EVD-T-OTP-00820 /CAR-OTP-0013-0114, EVD-T-OTP-00821/CAR-
OTP-0030-0274, EVD-T-OTP-00825/CAR-V20-0001-0165, OTP failed to provide detail concerning
provenance of reported information (ICC-01/05-01/08-2596-Conf-AnxA); EVD-T-OTP-00823/CAR-
OTP-0005-0131, EVD-T-OTP-00824/CAR-OTP-0010-0471, OTP failed to provide detail concerning
provenance of reported information (ICC-01/05-01/08-2956-Conf-AnxA); EVD-T-OTP-00852/CAR-
OTP-0013-0052, EVD-T-OTP-00853/CAR-OTP-0013-0090, EVD-T-OTP-00854/CAR-OTP-0013-0113,
EVD-T-OTP-00855/CAR-OTP-0013-0115, OTP failed to provide detail concerning provenance of
reported information (ICC-01/05-01/08-2909-Conf-AnxA); CAR-D04-PPPP-0015/CAR-OTP-0073-
0850, OTP failed to provide detail concerning provenance of reported information (ICC-01/05-01/08-
2854-Conf-AnxA).

£ Taylor, Decision on Prosecution Motion for Admission of BBC Radio Broadcasts, 25 February 2009,
at para. 27; ICC-01/04-01/07-2635, paras. 29-33.

8 P-173, T-149, pp.22-24; P-45, T-201, pp.65-66; P-15, T-208, p.31; P-15, T-209, p.36; P-15, T-210, p.53;
D-18, T-119, p.28 ; D-48, T-267, pp.70-71 ; D-21, T-306, p.83 ; P-33, T-162, p.6.

4 ]1CC-01/04-01/07-2635, para. 27.

4 There are no available reports between 25 December 2002 and 13 February 2003 and none between
19 February and 14 March; EVD-T-OTP-00582/CAR-OTP-0031-0124; EVD-T-OTP-00583/CAR-OTP-
0031-0136; EVD-T-OTP-00579/CAR-0031-0116; EVD-T-OTP-00578/CAR-OTP-0031-0106.
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such as Ndeke Luka,* whose reporting of the conflict was more proximate to the

events, and on the face of it more balanced.#

35.  RFI reports were poorly researched and often, palpably inaccurate. The
Chamber heard evidence about its broadcasting stories of MLC cannibalism *
without any adequate research into the truth of such serious allegations, which

subsequently had to be retracted.®

36.  This was not, however, an isolated incident of irresponsible reporting. In
July 2001, according to CAR-OTP-0008-0409, RFI reported that the leader of the
MLC forces which had been sent to the CAR, Colonel Amuli, had been arrested.
This allegation is doubly inaccurate; firstly, [REDACTED], the leader of that
operation Colonel Bokolombe, was not arrested for his part in it,°* and, secondly,
Amuli was the MLC Chief of Staff, not the leader of the battalion sent to Bangui.*
The gratuitous commentary at the end of this false report can be seen as an

indication of RFI’s institutional bias against Mr. Bemba.

37.  Against that background, RFI's reports must be regarded with suspicion.
Notably, their broadcasts for 27, 28 and 29% October make no mention of the
presence of MLC troops in Bangui at all, whilst that for 30 October asserts that 500
troops arrived on 26 October and commenced a counter-offensive a day later. It
would be extraordinary for reporters neither to have noticed, nor even heard of the

presence of those forces, nor their involvement in combat throughout four days,

4 Many witnesses mentioned the local radio, see for example P-119, T-85, p.36; P-63, T-108, p.43; P-
108, T-132, pp.17-18; D-50, T-254, pp.44-45, T-255, p.45; D-51, T-261, p.31.

¥ D-51, T-261, pp.30-31; EVD-T-CHM-00035/CAR-D04-0004-0032; EVD-T-CHM-00060/CAR-D04-
0002-1380; EVD-T-CHM-00004/C AR-DEF-0001-0205.

48 EVD-T-OTP-00580/CAR-OTP-0031-0120, track 1, at 02.50-03.22.

¥ D-48, T-267, pp.70-71; D-49, T-272, pp.60-63; D-21, T-306, p.83; P-33, T-162, p.6; P-15, T-210, p.53.

5% [REDACTED].

51 [REDACTED].

52 EVD-T-CHM-00023/CAR-OTP-0005-0125.

53 EVD-T-CHM-00024/CAR-OTP-0005-0127.
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and it may be significant that on the day it reported and backdated the MLC
presence in Bangui, it also broadcast a wholly self-serving interview with General
Francois Bozizé in Paris.>* The only safe finding that the Chamber could make in
this regard is that RFI first reported the presence of MLC troops in Bangui on 30
October 2002.

38.  RFI's reporting of events in Sibut in February 2003% was inaccurate. Gabriel
Khan, the RFI reporter, was amongst the journalists given free rein to interview,
photograph and observe the civic leaders and population of Sibut after the arrival
of the MLC.*® Notably, he did not report the fact that events on that day had been
staged, as the Prosecution now alleges.”” The Chamber cannot but conclude that the
videotape and photographs of that visit by the press is clear evidence of RFI being
caught out once again in the act of broadcasting false and misleading news reports.
Moreover, following the mission to Sibut, RFI's reporting was “of an entirely
different register".> On 26 February 2003, Gabriel Khan wrote an article describing
the violence committed by Bozizé’s rebels in Sibut and the return of the population
from the bush following its liberation by the MLC.* Thus RFI acknowledged the
falsehood of its earlier reporting on Sibut. All suggestions that the videotape does
not accurately portray the reaction of the Central African people fall to be

dismissed.

39.  As can be seen from the cited examples, the common feature of falsehood in

RFI’s reports is the pro-Bozizé/anti-Bemba slant. This is not unexpected. RFI is the

5 EVD-T-OTP-00446/CAR-OTP-0013-0082 at 0084; Bozizé denied that his forces were supported by
Chadians.

% See for example EVD-T-OTP-00580/CAR-OTP-0031-0120, track 1.

5 EVD-T-D04-00008/CAR-DEF-0001-0832; D-21, T-302, pp.23-26; 41; T-304, p.53; T-306, pp.3; p.81-82;
P-15, T-208, p.31; T-209, pp.4-5; T-210, p.55; EVD-T-OTP-00730/CAR-OTP-0046-0224; V-02, T-225,
pp-3-6.

% Prosecution Closing Brief, paras. 744-746.

58 D-21, T-306, p.82.

% EVD-T-OTP-00416/CAR-OTP-0005-0147.
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radio station of the French government. Bozizé was welcomed in Paris at the start
of his rebellion® and was interviewed by RFI.® The French government put
significant diplomatic pressure on the MLC to withdraw its support for President
Patassé, © to which it ultimately bowed.® There is even evidence of France

providing prior military assistance to Patassé’s opponents.®

40.  RFI sought out for its reports and commended the views of pro-Bozizé
activists, such as Ngoungaye Wanfiyo.®® Wanfiyo was massively influential within
OCODEFAD,* and represented large numbers of victims within the case,*” some of
whom he assisted to obtain and present false documents.®® He also represented the
Bozizé government, provided evidence to the OTP, and filed petitions to the ICC to

encourage the indictment of Mr. Bemba.®

41.  RFI’s obvious political leanings in this conflict coupled with the inaccuracy
of much of its reporting make reliance upon the contents of selected broadcasts
extremely difficult. Where those broadcasts are contradicted by direct witness

testimony, the Chamber ought always to prefer the latter.

4. Le Citoyen’s reports are inaccurate and biased

6 EVD-T-OTP-00401/CAR-OTP-0004-0409 at 0429; EVD-T-OTP-00831/CAR-OTP-0069-0148 at 0168
and 0188; EVD-T-OTP-00438/CAR-OTP-0011-0293 at 0294; D-56, T-315, pp.21-22; Prosecution
Closing Brief, para. 169.

61 EVD-T-OTP-00446/CAR-OTP-0013-0082 at 0084.

62 P-15, T-209, pp.20-21.

& P-15, T-209, pp.19, 28.

¢ EVD-T-CHM-00045/CAR-D04-0002-2027.

6 EVD-T-OTP-00576/CAR-OTP-0031-0099 at 04.00-05.30.

66 JCC-01/05-5-Conf-Anx1.

&7 P-87, T-45, pp.18-19; P-9, T-102, pp.33-34; P-22, T-42, p.43; P-68, T-49, p.49; P-23, T-52, p.32.

6 See for example P-22, T-42, pp.43-47.

6 ICC-01/05-5-Conf-Anx1.
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42.  The Prosecution places heavy reliance upon the reporting of Le Citoyen
newspaper of the events.”” This publication is beset with the same difficulties of
credibility as RFI, namely that it reports events in a partisan way, and that many of

its reports are inaccurate.

43. It is moreover, seldom independently corroborative of RFI reports because it
relies so heavily on those reports for the contents of its own publications.” It merely

duplicates any inaccuracy or bias expressed by RFI.

44.  The submissions above are made against the background of the available
material. No original copies of Le Citoyen are available to the parties and
participants as exhibits, and hardly any complete copies, rather excerpts of a few
pages have been submitted as evidence. It is a striking feature of the chain of
custody evidence that the sources of these partial copies are not the offices of the
newspaper itself, nor the central library in Bangui, but rather the French embassy in
Bangui, 7> assorted Bozizé government lawyers” and Legal Representatives of

Victims.”

45.  The provenance of these documents is thus questionable, and whether they

were actually produced, printed, distributed or read by anybody at the time must

70 Prosecution Closing Brief, paras. 14, 45, 135, 631, and no less than 24 times in the 20 first pages, see
fn. 3, 16, 17, 18, 19, 27, 29, 30, 31, 32, 33, 35, 36, 37, 47, 49, 50, 63, 65, 79, 81, 85, 86, 104.

71 EVD-T-OTP-00446/CAR-OTP-0013-0082 at 0082, 0084; EVD-T-OTP-00832/CAR-OTP-0013-0106 at
0108.

72 EVD-T-OTP-00443/CAR-OTP-0013-0005; EVD-T-OTP-00848/CAR-OTP-0013-0051; EVD-T-OTP-
00852/CAR-OTP-0013-0052; EVD-T-OTP-00444/CAR-OTP-0013-0053; EVD-T-OTP-00445/CAR-OTP-
0013-0065; EVD-T-OTP-00853/CAR-OTP-0013-0090; EVD-T-CHM-00049/CAR-OTP-0013-0098; EVD-
T-OTP-00832/CAR-OTP-0013-0106; EVD-T-OTP-00854/CAR-OTP-0013-0113; EVD-T-OTP-
00820/CAR-OTP-0013-0114; EVD-T-OTP-00855/CAR-OTP-0013-0115.

73 EVD-T-OTP-00398/CAR-OTP-0004-0336; EVD-T-OTP-00399/CAR-OTP-0004-0343; EVD-T-OTP-
00400/CAR-OTP-0004-0345.

74 EVD-T-OTP-00825/CAR-V20-0001-0165; EVD-T-V20- 00006/CAR-V20-001-0177.
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be open to debate. There is evidence of power cuts during the conflict,” and no
witness in the whole case has actually testified to having seen and read

contemporaneously any copy of Le Citoyen now relied upon.

46.  The earliest copy apparently available is that dated 5 November 2002.7°
Significantly, this records, in the same manner as RFI, the alleged arrival of MLC
troops on 26 October, and yet no apparent combat activity on 28 or 29 October. It
reprints a number of RFI reports as well as the complete text of its interview with
Bozizé.” The account is inconsistent with the Prosecution case theory, referring, as
it does, to only one arrival of MLC troops, rather than a series of waves. Nor does a
counter-offensive on 27 October, followed apparently by a period of two-three days
inactivity make sense. Lengbe, of course says the lull was before the large number
of MLC troops arrived.” To that end the report in Le Citoyen about the date of the

arrival of the troops must be unreliable.

47.  Like RF], Le Citoyen has also been guilty of reporting false events, including
the death of Mustapha, the commander of the operations in the CAR, in December
2002.”” [REDACTED].

5. Other Reports

Courts must guard against allowing prosecutions to present
evidence which amounts to no more than hearsay demonisation of
defendants by human rights groups and the media.*’

Justice Robertson, QC

7> EVD-T-OTP-00345/CAR-OTP-0039-0058 at 0060, minute 36.28; P-87, T-46, p.47; P-23, T-51, p.49; P-
79, T-77, p.9; P-63, T-109, p.11; T-116, p.7.

76 EVD-T-OTP-00446/CAR-OTP-0013-0082.

77 EVD-T-OTP-00446/CAR-OTP-0013-0082 at 0084.

78 P-31, T-182, p.43.

79 EVD-T-OTP-00407/CAR-OTP-0004-0667 at 0068.

8Brima, Separate and Concurring Opinion, Justice Robertson, QC, Decision on Prosecution Appeal
Against Decision on Oral Application for Witness TF1-150, para. 35.
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48.  Notwithstanding the bona fides of NGOs, their mandates and methodologies
are not conductive to reliable, independent and impartial evidence gathering, and
their findings (which are primarily geared towards advocacy purposes) cannot be
attributed anywhere near the same evidential weight as evidence collected in
accordance with the procedural standards and obligations set out in article 54(1) of

the Statute.

49.  The 2003 FIDH Report, which is relied on by the Prosecution throughout its
brief,® is founded on anonymous hearsay: the names of all witnesses and sources

have been withheld.?

50.  The report was prepared on the basis of a mission of extremely limited
temporal and geographical scope (Bangui from 25 November — 1 December 2002).
The specific purpose of the mission and related report appears to be to agitate for
the instigation of proceedings before the ICC against pro-Patassé forces and the
Banyamulengue.® The report does not purport to address the events in a neutral or
even-handed manner, as exemplified by the limited scope of the persons and

organisations spoken to.5

51.  No further information is provided concerning the methodology employed
to collect information or testimony, in particular, whether any assessment was
made as concerns the credibility of the persons spoken to by the FIDH mission,

whether records of such interviews were made, and whether the reported

81 Prosecution Closing Brief, paras. 45, 47, 50, 69, 74, 76, 80, 111, 112, 303, 463, 615, 617, 618, 638, 676,
718. See fn. 384, 405, 448, 479, 555.

82 EVD-T-OTP-00395/CAR-OTP-0001-0034 at 0039.

8 Reports prepared for the purposes of litigation have low probative value: Milosevi¢, Decision on
Admissibility of Prosecution Investigator’s Evidence, 30 September 2002.

8 CAR-OTP-0001-0070.
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information is first-hand, second-hand or even fifth-hand hearsay.®* No-one was
called from FIDH in order to testify in relation to such matters. In such

circumstances, it is not a report upon which the Chamber can safely rely.%

52. The 2004 Amnesty International report was also prepared on the basis of
unreliable methodologies: two unidentified researchers met with unidentified
persons who had been gathered by unidentified persons or entities to meet with
them in Bangui. AI’s stance regarding the identity of the perpetrators also appears
to have been influenced by its position that MLC forces committed similar crimes

during earlier forays into the CAR.

53. The fact that the reports are, in some circumstances, relied upon in support
of contextual or background elements is irrelevant. If a report has insufficient
indicia of reliability, then it has no evidential weight, and it is equally incapable of

supporting a background or contextual issue than it is, a core issue in the case.

54.  Care should also be taken not to assume that the reporting of anonymous
hearsay corroborates it: a baseless rumour does not become true simply because
someone else reports it.¥” Neither, absent clear evidence about methodology, of
which there is none, should the Chamber use anonymous accounts within the
reports as corroboration of each other. # Allegations which are founded solely on

the basis of media and NGO reports should be dismissed.®

8 Milutinovic et al., Decision Denying Prosecution’s Second Motion for Admission of Evidence, 13
September 2006, para. 14; Milutinovi¢, Decision on Evidence Tendered Through Sandra Mitchell and
Frederick Abrahams, 1 September 2006, paras. 15-19.

8 JCC-01/04-01/07-2635; para. 29. See also, ICC-01/05-01/08-802, para. 255, in which the Trial
Chamber found that FIDH reports would not satisfy the balance of probabilities standard in the
absence of information concerning the provenance of the allegations contained therein.

87 JCC-01/04-01/06-803, para. 106 (anonymous hearsay can only be employed to corroborate other
evidence); ICC-01/04-01/07-717, para. 119.

88 JCC-02/11-01/11-432, para. 30.

8 See for example Prosecution Closing Brief, fn. 19, 31, 36, 37, 313, 339, 421, 1801.
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6. Interviews of Persons not called as witnesses

55.  The Trial Chamber must give due regard to the principle of orality and
ensure that the use — if any — of documentary evidence does not prejudice the rights
of Mr. Bemba, in particular, the right to examine, or have examined the witnesses
called against him.®* The Trial Chamber also has no discretion to admit written
statements outside of the framework of the Rome Statute and Rules — in particular,

article 69(2) and rule 68."

56.  In simple terms, a witness is someone on whose statement the Prosecution

intends to rely.”? A statement is no more than:

an account of a person's knowledge of a crime, which is recorded
through due procedure in the course of an investigation into the
crime.

57.  There is little or no requisite formality.*

58.  The large number of proces-verbaux (PVs) admitted in the case fall squarely
within the definition of a witness statement.” It is also relevant that it appears that
the CAR authorities collected the PVs in order to substantiate their subsequent

referral of the situation to the ICC.%

59.  The fact that the PVs do not actually meet the rule 68 criteria is grounds for
excluding them altogether. To hold otherwise would deprive rule 68 of legal effect:

namely, if the Prosecution were permitted to argue that statements, which are not

% JCC-01/05-01/08-1386, para. 79.

91 JCC-01/05-01/08-1386, para. 3.

92 JCC-01/04-01/06-376-Corr, p.3.

9 JCC-02/05-03/09-253, para. 13, citing Blaski¢, Decision 26 September 2000, para. 15.
% JCC-02/05-03/09-253, para. 14.

% JCC-01/05-01/08-2012, paras. 58-71.

% JCC-01/05-01/08-128-AnxA, para. 2.
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capable of satisfying the criteria under rule 68, do not have to be submitted through

this rule, the exception would be allowed to defeat the rule itself.

60.  Even if rule 68 does not stricto sensu apply to the PVs, the fact that they do
not comply with the criteria set out in rule 68 should, in itself, mean that the
Chamber can give them very little evidential weight (and in any case, much less
weight than statements admitted through rule 68). If the Statute and Rules require
the rule 68 safeguards to apply to statements, which have been collected in
accordance with the rigorous standards set out in articles 54, and 55 of the Statute,
and rules 111 and 112 of the Rules, then there is even greater reason to restrict the

Chamber’s reliance on witness statements which do not comport to such standards.

45.  In assessing the reliability and weight of the PVs, the Chamber must take
into consideration the fact that the “witnesses” have not provided the information
under oath — either before a domestic court or more importantly, the ICC, nor is
there any indication that they were ever cautioned as to the consequences of false
testimony. The “witnesses” have also provided no subsequent confirmation that the
PVs were transcribed properly, and accurately reflect the statement provided by the

witnesses to the magistrate.

61.  The Prosecution’s attempt to use the PVs to corroborate other unreliable
forms of evidence (such as NGO and media reports)®”” or to establish contextual
elements of war crimes and crimes against humanity®® runs directly counter to the
Appeals Chamber’s direction that the Chamber must treat rule 68 written

statements with caution.?®

97 Prosecution Closing Brief, fn.355. P-9 is not a witness of fact, and is unable to provide any
corroboration as to the subject matter of the PVs: Milosevic, Appeal Chamber Decision on
Admissibility of Prosecution Investigator’s Evidence, 30 September 2002, para. 22.

% Prosecution Closing Brief, fn. 101.

% 1CC-01/05-01/08-1386, para. 78.
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62. The Appeals Chamber has also confirmed that it would be wrong to apply
less rigour to the evidential standard required to establish contextual elements of
the crimes, as compared to the elements of Mr. Bemba’s individual responsibility:
all such elements must be established to the standard of beyond reasonable
doubt.!® Contextual elements form part of the facts and circumstances of the
charges; they are not “background information”. This is of particular relevance to
the Trial Chamber’s earlier finding that the prejudicial impact of the admission of
the PVs is lessened if they are used to substantiate the contextual elements of the

crime.101

63.  Finally, it would be inconsistent for the Chamber to rely on the PVs for the
truth of their contents, in light of its refusal to allow the Defence to employ victim
application forms as a means of challenging the credibility of witnesses. The
rationale employed by the Majority in rejecting their admission applies equally to
the PVs: namely, they were transcribed by a third person, and the witnesses were
not put on notice that the information could be used as evidence before the ICC,

nor did they consent to such a use.!®

7. The Willy Bomengo case file

64.  The file relating to the prosecution of Bomengo and others'® is admissible
for the purposes of establishing the fact of an investigation, trial and sentence. The
assertions made by the accused during their interrogation cannot be relied upon for

the truth of their contents.

100 [CC-02/11-01/11-572.

101 JCC-01/05-01/08-2012, para. 69.

102 JCC-01/05-01/08-2012, para. 101.

103 EVD-T-OTP-00393/CAR-DEF-0002-0001
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65. When it admitted them into evidence, the Trial Chamber found that the
documents were relevant to “the accused's alleged knowledge of the existence
of allegations of the commission of crimes by MLC troops in the CAR, and the

measures taken to punish them.”1%

66. Admission for any broader purpose is impermissible under the Rome
Statute framework. Article 69(2) enshrines the principle of orality, and requires that
any deviation to this principle must compromise the fairness of the proceedings or

the rights of the Defence.

67. In terms of the circumstances of the Bomengo proceedings, the statement
that Mr. Bomengo gave to military police officers was not given under oath, he was
not represented by counsel, and although the interview record is allegedly signed
by him, Mr. Bomengo does not assert that its contents are true.!® Even if the written
record accurately reflects what he said, it has to be borne in mind that he is a
convicted thief who had several weeks in custody with his co-accused to think of a
story. It is apparent from the verdict issued in his case that the Court did not find
his statements concerning the commission of crimes by the MLC on dates prior to

30 October 2002 to be credible, substantiated, or truthful.1%

68.  The contents of the interviews with Mr. Bomengo and others therefore have
insufficient probative value to warrant the Chamber’s reliance on them to establish

the particularities of the alleged crimes committed in the CAR.

C. Presumptions and Inferences

104 JCC-01/05-01/08-2299, para.59.
105 EVD-T-OTP-00393/CAR-DEF-0002-0001.
106 EVD-T-OTP-00393/CAR-DEF-0002-0049 at 0054.

No. ICC-01/05-01/08 28/401 22 April 2016



|CC-01/05-01/08-3121-Red 22-04-2016 29/401 EC T

1. The Prosecution should not be permitted radically to alter its case theory
or the factual elements underpinning its case

69. An accused has the right to be informed promptly of the charges. This right
presupposes that the Prosecution case will not shift its underpinnings or radically

alter throughout the case, to the detriment of the Defence.

70. The Prosecution is an impartial Minister of Justice, required to assist the
Court in the determination of the truth. Accordingly, if the Prosecution asserts that
there are reasonable or substantial grounds to believe that there is evidence in
support of certain key facts, then it is obviously improper for the Prosecution to

later advance a case that seeks to rebut these same facts.

71. It would also be unsafe for the Trial Chamber to reach a verdict based on the
threshold of beyond reasonable doubt, when the case record establishes that both
the Prosecution and the Pre-Trial Chamber considered that there were, at the very

least, reasonable grounds to doubt the current Prosecution version of the “facts”.

72. In its application for an arrest warrant against Mr. Bemba, the Prosecution
dates the intervention of the MLC in CAR after 29 October 2002.17 The reference to
events occurring from 26 October onwards appears to have been designed to
capture Patassé’s responsibility from this date,'® as none of the evidence relied

upon supports the presence of the MLC at this point.'®

107 JCC-01/05-01/08-128-AnxA, para. 14: “Between 11 and 29 October 2002, just before their
intervention in Bangui, MLC soldiers [...]".

108 JCC-01/05-01/08-128-AnxA, para. 22.

109 See for example, ICC-01/05-01/08-128-AnxA, para. 23, which relies upon CAR-OTP-0006-0491 at
(0546 to substantiate the commencement of hostilities involving the MLC.
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73. The Prosecution’s original case was also predicated on the position that
President Patassé made an essential contribution to the coordination and control of

MLC troops operating in CAR: 11

This agreement between Bemba and Patassé is evidenced by the
actions of the MLC and USP troops on the field. Findiro stated that
MLC troops which arrived in the CAR were deployed in
coordination with the USP, which were first in line when the MLC
did not know the battlefield. The coordination was done by Patassé,
who gave orders.

74. The Prosecution also asserted that Patassé made an essential contribution to

the realisation of the actions of MLC troops in situ, through the following: !

Patassé’s essential contributions included: (i) requesting the MLC’s
presence in the CAR; (ii) providing the MLC with base camps; (iii)
providing the MLC troops with new uniforms; (iv) providing
transportation; (v) financing the troops; (vi) giving additional orders
to the troops; and (vii) providing additional troops (USP) as support
to MLC. During the MLC’s presence in the CAR, the troops were
situated in Camp Beal and PK12 with the assistance of Lengbe, who
was coordinating with Yangongo. Patassé also provided MLC
troops with green uniforms, and provided them with vehicles
including pick-ups that were distributed to the MLC via the Ministry
of Defence. The MLC troops were fed by Patassé through the CAR
Public Treasury Fund.

75.  Importantly, the Prosecution averred, on the basis of its own evidence, that
Patassé coordinated and gave orders to the MLC troops, and that victims had given
evidence that their attackers had informed them that it was Patassé that ordered

them to kill any rebel sympathisers.!!?

76.  The Prosecution never withdrew the above positions, nor informed the Trial

Chamber or Defence that the witnesses or exhibits, which the Prosecution cited in

110 JCC-01/05-01/08-128-AnxA, para. 73.
111 JCC-01/05-01/08-128-AnxA, para. 14.
112 JCC-01/05-01/08-128-AnxA, para. 112.
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support of such positions, were false or no longer capable of belief. The Pre-Trial
Chamber also found that this evidence met the threshold of reasonable grounds to

believe, and in so doing, cited the Prosecution position that: 113

Mr. Ange-Felix Patassé gathered combatants from various countries
(about 1500 MLC troops headed by Mr. Jean-Pierre Bemba, a mostly
Chadian mercenary force of 500 combatants known as the Bataillon
de sécurité frontaliere or the Anti-Zaraguina Brigade, led by Mr
Abdoulaye Miskine, and at least 100 Libyan combatants), who were
assigned different tasks and whose military operations in the field
were coordinated as a single unified force (emphasis added).

77. In the absence of a formal withdrawal of the evidence in question, the Trial
Chamber is driven to the conclusion that there is evidential corroboration of the
Defence case from the fact that both the Prosecution and the Pre-Trial Chamber
concluded that there were reasonable grounds to believe that the pro-Patassé forces
“were coordinated as a single unified force”, and that President Patassé
coordinated, ordered, equipped, and financed the MLC troops whilst they were in
the CAR.

2. Electronic recording devices produce inherently reliable evidence

78.  The date metadata of [REDACTED] videotapes and photographs provides
incontrovertible support of the Defence case regarding the chronology of the
crossing of the MLC from DRC to the CAR and undermines Prosecution

submissions concerning identification of the perpetrators by dress.

79. The ICC Prosecution has advanced the position to the Appeals Chamber

that the existence of time and date stamps on a video should be taken as proof of

113 JCC-01/05-01/08-14-tENG, para. 50 (evidence accepted by Pre-Trial Chamber at para. 53). See also
para. 74.

No. ICC-01/05-01/08 31/401 22 April 2016



|CC-01/05-01/08-3121-Red 22-04-2016 32/401 EC T

the authenticity of a video, and accuracy of the images depicted.!* This position
presupposes that video and time stamps are presumed to be accurate (in the
absence of any proof to the contrary). Trial Chamber II has also ruled that it will
accept into evidence the date, which can be inferred from the contents of the

document.115

80. Absent evidence to the contrary, and there was none, the dates on the
photographs and video tapes submitted by [REDACTED] must be taken as

accurate.

3. Adverse inferences should be drawn from the Prosecution’s selective use
of evidence

81.  Asif oblivious to its obligation to “investigate incriminating and exonerating
circumstances equally”,'® the Prosecution’s investigation in the present case was
one-sided. That any other of the plethora of armed groups on the ground could
have been committing crimes is not considered. In 2008-2009, the period in which
the Prosecution was investigating the present case, there was considerable material
in the public domain concerning the crimes committed by Bozizé’s rebels during

their violent overthrow of the elected Patassé government.'”

82.  Evidence that Bozizé’s troops were committing crimes in the same areas and

at the same time as the alleged MLC crimes undermines the Prosecution case. An

114 JCC-01/04-01/06-T-363-Red-ENG, p.63. The practice of the ICTY also demonstrates that time-
stamps are presumed to be accurate: However, the video footage that was shown yesterday, there is
a time stamp or a notification about the time. I cannot really suggest to the Chamber, but it might be
good for the previous one, from the Witness Bouckaert to be taken off the list. Because, after all, this
video material has been shown to this witness and the time is identified on the video footage.
Boskoski et al., Transcript.

115 JCC-01/04-01/07-2635, para. 24.

16 Article 54(1)(a) of the ICC Statute.

117 See, for example EVD-T-CHM-00034/CAR-D04-0004-0030; EVD-T-D04-00008/CAR-DEF-0001-
0832; EVD-T-CHM-00004/CAR-DEF-0001-0205; EVD-T-CHM-00035/CAR-D04-0004-0032. EVD-T-
OTP-00416/CAR-OTP-0005-0147.
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impartial Minister of Justice would have sought this information but the

Prosecution did not.

83. Nor did the Prosecution appear to look beyond the small number of
interlinked victim-witnesses handpicked by the intermediary OCODEFAD. The
links between these witnesses and evidence of fabrication and collusion are
discussed in detail below. It also appears, from the material disclosed to the
Defence, that the Prosecution did not investigate outside of Bangui, failing to visit
key areas in which it alleges the MLC was committing crimes, such as Sibut,
Damara, Bossembélé and Bossangoa. Prosecution investigators did not speak with
the population in these areas about their experiences during the events, or seek to
piece together a balanced and detailed picture of the identity of perpetrators. The
Prosecution had the MLC in its unwavering cross hairs, and no other theory was to

be entertained.

84.  This investigative strategy must be viewed against the credible evidence
presented by the Defence concerning the widespread and violent crimes committed
by Bozizé’s rebels — many aspects of which were not challenged. Not one of
Bozizé’s militia was interviewed by the Prosecution. Adverse inferences should be
drawn by the Chamber from the Prosecution’s failure thoroughly and properly to

investigate the identity of the perpetrators of crimes committed during the conflict.

85.  The Prosecution’s command responsibility case suffers from similar holes.
The Prosecution chose not to call a single member of the FACA or MLC who had
been on the ground during the events. Nor did they interview a single soldier who
had fought amongst the other loyalist forces, either from among the troops
commanded by Abdoulaye Miskine, the Karakos, Balawa, Sarawi, members of
Baril’s militia, or Victor Ndouba’s SCPS, or even the Libyan CEN-SAD forces

stationed in Bangui; an extraordinary omission given the ability of these witnesses
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to provide the Chamber with first-hand evidence as to how effective control was

exercised on the ground.

86. A final lacuna in the Prosecution’s investigations in the present case was the
systematic failure to look behind the statements given by Prosecution witnesses
and verify the credibility and reliability of their claims. While a significant
proportion of Prosecution witnesses claimed to have been attacked by the
“Banyamulengue” in front of other friends or family members, the Prosecution
consistently failed to verify these claims by interviewing the alleged witnesses to
the crimes. Take, for example, the very first Prosecution witness P-22. She claimed
to have been raped in a house full of relatives, including uncles, wives and children.
Four other women were present in the house.!'® None were called by the
Prosecution in an attempt to verify or assess the credibility of her claims. P-87
testified that the “Banyamulengue” killed her brother. A second brother played a
significant part in her story, with P-87 alleging he was present in the house when
she was allegedly attacked.!” P-87 confirms that this second brother is still alive,!?
and confirmed that “No, he was not interviewed. I don’t remember that. If he was

interviewed, well I wasn’t aware of that.”12!

87.  The Prosecution appears to have interviewed only one witness from
Mongoumba, P-29. The Prosecution again failed to verify any of her claims, despite
them allegedly involving significant local personalities like “Mayor [REDACTED]”
and the “Monseigneur”,'?? necessarily making her claims able to be cross-checked.
No attempt was made to do so. P-29 also gave second-hand hearsay accounts of

other alleged attacks by the “Banyamulengue” in Mongoumba, including a girl

118 P22, T-43, pp.21-22.
119 P_87, T-44, pp.13-14; T-46, pp. 9, 42.
120 P-87, T-46, p.9.

121 P87, T-47, p.9.

122 P29, T-81, p.11.
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who was shot in her parents” house, and a Muslim called [REDACTED] who was
also killed. She was examined as to whether the girls’ husband or parents were
interviewed, or whether any of [REDACTED] friends, relatives or parents were
contacted by the Prosecution to verify her allegations.'? Again, nothing had been

done.

88.  In the context of an analysis of the weakness of Prosecution investigations in
the Katanga case, the Prosecution has been described as having “both a legal and
ethical obligation to make all reasonable efforts to ensure that the evidence it
presents is reliable”.’?* During the Bemba investigations, a single account of alleged
“Banyalamulenge” atrocities was deemed sufficient, and the book was closed. This

was not a search for the truth.

D. THE CREDIBILITY OF THE PROSECUTION’S WITNESSES
1. The central Prosecution witnesses whose evidence cannot be relied upon

89.  The Prosecution refers to this group of witnesses to support a wide range of
assertions across a broad temporal and geographical area. Their evidence is at best
hearsay, often unattributed and secondhand, at worst little more than rumour,

myth or gossip.

90. There is also good reason to doubt the bona fides of the witnesses in
testifying, and to question whether their evidence is objective or even represents an
attempt at honesty. Each had an open hostility towards the Accused, and was quite

prepared to say anything that was damaging to him, truthful or not.

91.  Often there was an ancillary motive for testifying, usually financial, and in

most cases demonstrable lies were told on oath. Their evidence upon close analysis,

123 P-29, T-81, pp.16-18.
124 JCC-01/04-01/07-3436-Anx], para. 141.
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lacks indicia of reliability and probity. No reliance should be placed on any of them

on important issues, even if they appear to corroborate each other.

(a) P-213: [REDACTED]

P-213 was one of Mr. Bemba’s many close protection officers,'® although his

evidence might lead one to believe that he was the only one. [REDACTED].12

92.  [REDACTED].'” Eventually, in 2009, with the help of [REDACTED)], he
composed a letter to the ICC offering himself as a witness in the Bemba case.!? It is
plain from his evidence that his sole concern was that he should obtain

[REDACTED] in return for his cooperation with the Court.!?

93.  The financial and material benefits to him [REDACTED] of testifying are
almost incalculably large and it has to be noted, firstly, that he sought out the
Prosecution and not the other way around,' and secondly, [REDACTED].’*! He is a

simple [REDACTED] and a mercenary witness.

94.  An ancillary motivation for the tenor of his evidence arises from the fact that
he attributes some responsibility to Mr. Bemba for the death of [REDACTED] who

was fighting for Kabila in 1998.132

95. P-213 told the Chamber a number of palpable lies. His account of
[REDACTED] Mr. Bemba on visits to, inter alia PK22, Bossembélé, Mongoumba

125 P-213, T-186, p.8.
126 P-213, T-189, pp.10-11.

127 P-213, T-189, pp.19-21; pp.27-29; pp.31-32.

128 P-213, T-189, pp.35-36; EVD-T-OTP 00736/CAR-OTP-0062-0094_R01.
129 P-213, T-189, p.33; 37-38; 40-41.

130 P-213, T-189, pp.35-38.

131 P-213, T-189, p.37.

122 P-213, T-188, p.10.
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and other cities!® finds no support anywhere else in the evidence. V-1 specifically
denied that Mr. Bemba visited Mongoumba (a small town) or that any helicopter
had landed there during the conflict,’® and the Prosecution and the LRV (whose
case it was that he did) chose not to put the suggestion to P-29,% the only other
witness from that area. Moreover, the Prosecution did not put the alleged visit of
Mr. Bemba to various Defence witnesses who said they were present in
Bossembélé.’* The Chamber must infer those alleged visits have been abandoned

by the parties and participants as untrue.

96.  P-213 was unable to describe a single feature of [REDACTED], and more
particularly changed in his evidence dramatically from [REDACTED], once

confronted with a map of the CAR.'¥

97.  The Prosecution rely exclusively on P-213 to support the suggestion that Mr.
Bemba addressed the departing forces at Zongo.'®® This allegation is also untrue.
Several witnesses have said so and no attempt to contradict them has been made.!*
Neither does the suggestion resonate with the Prosecution’s current case theory
that 500 men crossed on 26 October!® (as opposed to the 151 recorded in the
cahier)' i.e. one battalion, and the rest crossed in waves thereafter, with the
commander crossing on 30 October.# Which part of the “wave” therefore did Mr.
Bemba address? There would have been little sense in Mr. Bemba travelling from

Gbadolite to deliver such an address to a portion of them, and less still in the report

133 P-213, T-186, p.63, 65; T-187, p.12.

134V-01, T-221, p.17.

135 P-29, T-80, p.8.

136 See, for example, D-19, T-289, p.8.

137 P-213, T-191, pp.19-23; pp.26-27.

138 Prosecution Closing Brief, para. 519.

139 P-65, T-171, p.8; D-19, T-286, p.18; T-292, p.49; D-45, T-294, p.11; D-21, T-306, p.3, 69; D-66, T-281,
p4.

140 Prosecution Closing Brief, para. 11.

141 EVD-T-OTP-00702/CAR-D04-0002-1514 at 1631.

142 EVD-T-OTP-00702/CAR-D04-0002-1514 at 1637; P-33; T-159, p.35; P-65, T-170, pp.51-52; D-53, T-
230, pp.42-43; T-234, p.41; D-49, T-270, pp.47-52, 55-56; D-19, T-284, pp.18-19, 26.
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of 26 October recording the arrival of 150 men into which Mr. Bemba was copied!®
or Mr. Bemba’s visit to PK12 a few days later to address the troops as to their

conduct.#

98.  P-213’s evidence finds further contradiction within the Prosecution case
itself. P-36, disagrees with his recollection of the planning meeting which took place
with the senior members of the MLC prior to the insertion of troops in October
2002 % and his account of Mr. Bemba’s address to the troops at PKI12. 14

[REDACTED].

99. [REDACTED],* not least because of his revision of his evidence to the effect

that those visits were carried out by helicopter not motor car.’ [REDACTED].'#

100.  Equally implausible are his accounts of [REDACTED] conversations between
Mr. Bemba and President Patassé!® [REDACTED(again contradicted by P-36),!
Mr. Bemba and Mustapha, [REDACTED] on the telephone,'® and Mr. Bemba and
MLC soldiers.'%

101. His evidence about Mr. Bemba’s command practices generally is not based
on any direct experience but rather on sections of his autobiography, which he had

taken the trouble to read.™ It is, even if true, worthless.

145 EVD-T-OTP-00702/CAR-D04-0002-1514 at 1631.

144 See for example, P-65, T-170, pp.59-61; P-36, T-215, pp.19-21.
145 P-213, T-186, pp.30-35; T-190, p.25; P-36, T-215, p.41.
146 P-213, T-187, p.21; P-36, T-215, p.20.

147 P-213, T-191, pp.19-23, 26-27, 34-35.

148 [REDACTED].

149 P-213, T-187, pp.19-20.

15 [REDACTED].

151 P-213, T-187, p.4; T-191, pp.53-54, 62.

152 P-213, T-187, p.27.

155 P-213, T-187, pp.66-67.

154 P-213, T-187, pp.33-34, 37-38.
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102. His knowledge of crimes committed by MLC soldiers from his conversations
with them after the conflict are simple invention and involve “Captain Willy”
committing rapes and a confession from a man who is conveniently either

incarcerated or dead.!%

103. His evidence is a complete montage of hearsay, rumour and invention
designed principally to [REDACTED].'* A few lies are not a great price to pay for

that.

(b) P-169: [REDACTED]

104. P-169 was a spy paid by [REDACTED] who allegedly masqueraded as a
[REDACTED]."” Although the extent to which he was prepared to acknowledge
this was limited to activities in the DRC,'8 that itself is implausible, not least
because of his presence in the CAR during the conflict together with the very man
who had recruited him, P-173, [REDACTED]."® He continued to report to the Kabila
regime after March 2003 about the MLC, providing them with information

intended to discredit Mr. Bemba.1¢®

105. On his own admission he was corrupted by the offer of money.!! Money
continues to be a strong motivator for him in his continued participation in the case,
as has been seen from his active leadership of the cause of the 22 witnesses. It is not
his only motivation. He perceives himself as a victim of the MLC as a result of

events in 1998.1¢2 He was specifically selected for his role as a spy because he was

155 P-213, T-187, pp.38-39.
156 P-213, T-189, p.33, 37.

157 P-169, T-136, p.19-20, 23.

158 P-169, T-137, p.36; T-139, p.7, 9, 12-13, 15-16.
159 P-169, T-137, p.36.

160 P-169, T-139, pp.26-27.

161 P-169, T-139, p.12.

162 P-169, T-138, pp.17-20.
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resentful towards Mr. Bemba and the MLC.'® He is “angry against Jean-Pierre

Bemba.” 164

106. It is an alarming feature of the case that this [REDACTED)], the Accused’s
political arch enemy, has the contact details of all the Prosecution’s protected
witnesses, made contact with them, called meetings and has taken to acting as their
negotiator with the Prosecution and the Registry of the ICC.'% No satisfactory
explanation has been offered as to how or why that has happened but the obvious
inference is that there is a hand on the tiller of this case which extends from

Kinshasa to Bangui and thence to The Hague.

107. P-169’s evidence is in large part a work of fantasy. He claims to have met a
number of significant and important actors in the events, including Mr. Bemba.!¢
The allegation is without corroboration or foundation. It is a fabrication. Similarly,
his alleged meeting with Mr. Patrick Mbong, a man who had apparently come to

buy gold from Mr. Bemba '’ is an invention.

108. The witness” animus towards Mr. Bemba and the MLC is plain from his
determination to put the blame solely on the Banyamulengue, by systematically
avoiding all questions about FACA soldiers, pretending he knew nothing because
he was not a soldier or didn’t remember.!%® Indeed such was the depth of his
discomfort during Defence questions on that point, the Presiding Judge had to
intervene to remind him that these were relevant questions which he had to

answer.1%®

163 P-169, T-139, p.17.
164 P-169, T-139, p.22.

165 EVD-T-D04-00057/CAR-OTP-0072-0504_R01; EVD-T-D04-00056/CAR-OTP-0072-0508_R01.
166 P-169, T-138, p.21.

167 P-169, T-138, p.23.

168 P-169, T-139, pp.44-45.

169 P-169, T-139, pp.45-46; T-141, pp.43, 47, 51, 52.
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109. He made obvious efforts to exaggerate the inculpatory effect of his evidence,
changing significant aspects of his account as previously recorded in his witness
statement. For example, whereas in his statement he said that all the soldiers had
the same new uniform, he testified that some were wearing old ones.'”” He also
testified that he didn’t know who provided Thurayas to the soldiers, but in his

statement he was clear it was Patassé.!”

110. His demeanour as a witness left the clearest impression of a man not trying
to be helpful to the Chamber or tell the truth. He systematically denied in Court
everything that could imply that FACA soldiers were involved in the conflict, while
accusing Defence Counsel of trying to irritate him.!”> He developed the practice,
before answering every question, of demanding that Counsel tell him what he had

said in his statement.”?

111.  So profound was his reluctance to cooperate that the Chamber had to have
VWU explain to the witness his duty to answer Defence questions,'” and to adjourn
the hearing over a weekend to allow him to consider whether he was prepared to
answer questions.””® His behaviour before the Trial Chamber left little doubt that

this was a witness upon whom no reliance could be placed.

112.  The basic premise of his evidence is implausible, namely that the command
of the loyalist forces, as well as the operational commander of the MLC should
[REDACTED] and overhear phone calls. Having said that, his evidence about the

content of those calls is unpersuasive. It amounts to him having heard two alleged

170 P-169, T-140, pp.5-6.

171 P-169, T-140, p.13.

172 P-169, T-139, pp.45- 46; T-141, pp.43, 47, 51- 52.

173 See P-169, T-140, pp.14, 16-18; T-141, pp.40, 42, 46, 48, 52; T-142, p.20.
174 P-169, T-140, p.19.

175 P-169, T-141, pp.54-55.
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calls between Mustapha and Bemba, in which Mustapha used the term of address

“Excellency”, but he was unable to hear the other collocutor.!7

113. His conclusions and assertions are implausible and unreliable. Despite the
fact that he saw no crime committed with his own eyes,'”” just some bodies,”® he
asserts his knowledge of crimes based on what he has heard on the radio or has
been told by people.””” Although he claims that the soldiers bragged about their
deeds,’® most of the time he is simply reporting gossip.!®! Often his information
was obtained six months to one year later.’® His alleged sources are dubious. He
was supposedly told about some events by [REDACTED], ¥ as well as
[REDACTED], ¥ [REDACTED], '*> Richard, Frank.!® There is no evidence such
people existed. The witness provided no adequate description, and the Prosecution
chose not to seek to identify them in records or in its cross examination of the many

Defence witnesses who could have confirmed or denied their existence.

114. There is no corroboration for any of the events he claims happened. His
whole testimony on the crossing of looted goods is not credible: he acknowledges
that he never saw soldiers pillage anything and that [REDACTED].’¥” His evidence
included demonstrable lies. His account, for example of the looting of a cotton bale
by the Banyamulengue is impossible as the factory had been dismantled even

before MLC’s arrival.!s8

176 P-169, T-140, pp.5-6.
177 See for example P-169, T-140, p.21; T-141, p.31.
178 P-169, T-136, pp.39, 43.

179 P-169, T-137, pp.27-28.

180 P-169, T-138, p.3.

181 P-169, T-137, pp.48, 56.

182 P-169, T-136, p.39.

183 P-169, T-136, p.40.

184 P-169, T-136, p.40.

185 P-169, T-136, p.43.

186 P-169, T-136, p.43.

187 P-169, T-141, p.31.

188 P-169, T-140, p.29.
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115. His story of the Banyamulengue, Ngoundele, who used to rape only children
to contaminate them with AIDS,'® is at best rumour, at worst a blatant lie. The only
inference that the Chamber can draw from the Prosecution’s failure to put that
name to any MLC witness called by either party is that the Prosecution has

abandoned the allegation as untrue.!®

116.  Much reliance is placed upon his evidence in relation to the allegation that
Mr. Bemba ordered the commission of crimes at Mongoumba,'! however, in the
light of all of the above, that evidence lacks any credibility. Leaving aside the
witness” obvious lack of objectivity, the story is implausible in any event. The
witness couldn’t possibly know what, if any, orders Mr. Bemba gave, as he couldn’t
hear what was said at the other end of the telephone,> and he couldn’t have
known what happened in Mongoumba, as he was himself in Bossangoa at that

time.1%

(c) P-173: [REDACTED]

117.  P-173 was [REDACTED]."* During the relevant period he was purporting to
be a [REDACTED]. He was an opponent of Mr. Bemba before, during and after the
conflict in the CAR. He fought the MLC at Mobaye in 2002."> After the war, he
continued to work to destroy the MLC and Mr. Bemba personally, firstly, by trying
to [REDACTED];***and secondly, by [REDACTED].”” A man who was determined

189 P-169, T-138, p.3.

190 P-169, T-137, p.57.

191 Prosecution Closing Brief, para. 702.
192 P-169, T-136, p.41.

195 P-169, T-136, p.40.

194 P-173, T-144, p.9.

195 P-173, T-144, p.9

1% P-173, T-145, pp.56-57.

197 P-173, T-145, pp.57-58.
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to destroy Mr. Bemba and his political party can have no credibility as a witness

against him.

118. As noted above, P-173 [REDACTED] was responsible for recruiting P-169
[REDACTED] to spy on the MLC. As with P-169, he gives a great deal of hearsay
evidence about all aspects of the case, seldom identifying the sources of his
information. One inference is that P-169 was one of his sources. There is, however, a
marked lack of synergy between their evidence. For example:

e [REDACTED], 8 [REDACTEDI];"”

e [REDACTED],* [REDACTED];*"

e [REDACTED];*2 [REDACTED];2"

e [REDACTED]* [REDACTED];2*

e [REDACTED];** [REDACTED].2”

119. These inconsistencies derive from the evident difficulty that both P-169 and

P-173 faced in attempting to fabricate a coherent narrative.

120. P-173’s evidence covered a wide range of topics, many of which he could not
have known about, and contained a number of untruths. He testified that Mr.
Bemba would come to the CAR every week.?® He testified about the sanctions that

could have been applied to the soldiers when they returned to their home country,

198 P-169, T-139, p.10.
199 P-173, T-144, p.24.

20 P-169, T-139, p.13.

201 P-173, T-145, p.48.

2 P-169, T-139, p.12.

25 P-173, T-145, pp.49-50.
204 P-169, T-139, p.10.

25 P-173, T-146, pp.33-35.
26 P-169, T-141, pp.3-6.
27 P-173, T-146, pp.36-37.
208 P-173, T-146, p.40.
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and the money that they would receive when they got back,* whereas he was
[REDACTED], and had no way of knowing anything about punishments or
rewards being handed out in Gbadolite. 2° He testified about looting in

Mongoumba even though he only went there in 1997.211

121. His assertion that the MLC soldiers were not paid leading them to loot the
local population?? is contradicted by the weight of the evidence.?’® His evidence on
this topic is inconsistent, as firstly, he said that Mustapha would buy food for the
soldiers from to the money he received from Patassé,? therefore they would not
have to loot to feed themselves. Later, however, he stated that Patassé gave money

to Mr. Bemba for onward distribution to the troops, but that didn’t happen.?'®

122. His ability to observe anything or have any contact with MLC soldiers
[REDACTED] was limited. He confined himself to PK5, PK12, PK15 and Damara
during the entire war?'® and even in those localities he didn’t see any crimes with
his own eyes.?’” Most of his information came from the radio and from hearsay.?®
His information about the MLC came from “friends”. 2 Much of what he

regurgitated was “well-known stories in Bangui”.??

123. Given that he had been recognized by MLC soldiers in Bangui
[REDACTED],?! and that [REDACTED],??? it is inconceivable that [REDACTED)].

29 P-173, T-144, pp.66-70, 72, 76.
20 P-173, T-136, pp.14-15.

211 P-173, T-149, p.37.

212 P-173, T-144, pp.34-35.

213 P-6, T-96, pp.16-17; P-9, T-106, pp.45-46, 50-53; P-63, T-116, pp.30-31; P-31, T-182, pp.29-30.
214 P-173, T-146, pp.15-16, 17, 19.

215 P-173, T-144, pp.67-68.

216 P-173, T-149, p.31.

27 P-173, T-147, pp.21-23; 27-28; T-149, pp.31-32, 39, 42, 52.

215 P-173, T-146, p.19; T-149, pp.33-34, 36, 60.

219 P-173, T-144, pp.14, 57.

20 P-173, T-144, p.28; T-145, p.29.

21 P-173, T-144, p.46.
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124. His evidence about crimes is exaggerated and hyperbolic. He talks, for
example about the “razing" of villages,?® which appears nowhere else in the
evidence of the whole case. He makes assumptions and places exclusive blame on
the MLC, assuming always that everything they have was looted.?* He contradicts
all Defence suggestions concerning, for example, the chain of command,
notwithstanding the fact that he has no basis for doing so. Even though he was
never in the frontline and could not possibly know if the troops were mixed?* he,

nevertheless, testified that the MLC and FACA were not fighting together.?

125.  This witness has made a career out of [REDACTED] try to destroy the MLC
and Mr. Bemba. He has lied to the Chamber, exaggerated and made up his
evidence. At best he has recycled gossip and rumour. No reliance should be placed

on his testimony.

(d) P-178: [REDACTED]

126. P-178 represents the third part of a triumvirate of witnesses who might
loosely be described as “hangers-on”. He claims to have had contact with a number
of MLC officers and soldiers during the period of the conflict by reason of his being
[REDACTED] who occasionally [REDACTED].2” Of course his further connection
with P-169 and P-173 is his active collaboration with them in the claiming of extra

funds from the ICC as compensation for their becoming witnesses.?*

22 P-173, T-145, p.54.
23 P-173, T-144, p.43.

24 P-173, T-149, p.55.

25 P-173, T-144, pp.21-22, 30.

26 P-173, T-145, p.61.

27 P-178, T-150, pp.8, 24-25.

28 EVD-T-D04-00057/CAR-OTP-0072-00504; EVD-T-D04-00056/CAR-OTP-0072-0508.
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127.  The starting point for P-178 is the fact that he can give no direct evidence of
any crime because he did not see one committed.?”” More than that, if one is to give
any credence to his cover story, he can have had little opportunity to mix with or
observe MLC soldiers or officers, because he was for the larger part of the time,
either [REDACTED] or travelling. He couldn’t, apart from anything else, go to the

front.230

128. Notwithstanding that, he purports to have a great deal of knowledge of
crimes. The sources of his knowledge, however, are all hearsay, including the

radio,?! people he met in bush taxis,?*? and other unnamed individuals.?*

129. In other respects his evidence is either mere speculation or the product of an
active imagination. He opines that “Mr Bemba perhaps told Mustapha, "Well, as
someone dear to me is dead, you have to kill all those people there." Perhaps that is
what was said. That would be it.”?3* Elsewhere he claims that Mr. Bemba was the
ultimate beneficiary of all looted goods which were taken back to Gbadolite?®
although he never went there.”® He asserts that Mr. Bemba decorated the MLC

officers after the war instead of punishing them?¥” without any basis whatsoever.

130. He claims that the MLC were untrained and employed child soldiers on the

sole basis that he had seen children who were using a cane or a baton behind a

29 P-178, T-157, pp.4, 36-38.
20 P-178, T-151, p.15.

21 P-178, T-151, p.8.

2 P-178, T-151, pp.8, 14, 18.

23 P-178, T-156, pp.33-35, 41, 42-46.
24 P-178, T-151, p.21.

25 P-178, T-150, p.73.

26 P-178, T-150, p.74.

27 P-178, T-151, p.39.
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house,”® and he claims to have met [REDACTED] several times, despite the fact

that [REDACTED] only visited Bangui once.?

131. The basis for the witness” resentment towards Mr. Bemba seems to be his
belief that the only reason he came to the CAR was to “enrich himself on the back of
Central African people, to equip himself for his rebellion”.?** The purpose of his
testimony seems to strike a chord with the attempts of P-173 to discredit Mr.
Bemba, and the witness is quite prepared to make assertions about Mr. Bemba’'s

failure to prevent or punish crimes,*! as well as his knowledge of them.*?

132. P-178's lack of objectivity as a witness is best illustrated by, firstly, the
hyperbolic language he used throughout his testimony to demonise the Accused

and the MLC, testifying that

absolutely everybody, without any exception, was involved in the
looting. They looted from the commander of the operation right
down to the -- every soldier, no exceptions;*** and

[...] once a neighbourhood or a town was captured they would
mop it up, and it is during that mop-up operation that they went
from house to house, looting, stealing, raping, and whenever they
ran into any resistance they would kill the persons who were
resisting .24

133. He also stated that the Banyamulengue were guilty of “barbaric conduct”

and that they “were savages”, > they were “glorifying themselves” 2%

25 P-178, T-151, p.43.
29 P-178, T-154, pp.63-65.
20 P-178, T-151, p.61.
21 P-178, T-151, pp.62-63.
22 P-178, T-151, pp.62-63.
23 P-178, T-150, p.66.
24 P-178, T-150, p.73.
25 P-178, T-151, p.35.
26 P-178, T-151, p.36.
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134.  Secondly, it manifests in his transparent concern to see Mr. Bemba convicted.
He told the Chamber, for example, “I'm trying to help the ICC to obtain the correct
information so that justice may be done in relation to the crimes committed by
Bemba”?” and “Mr. Bemba will not leave this place, I can tell you that. He will be
sentenced.” ¥ Moreover, he asserted that Mr. Bemba was aware of the crimes
because, even if he didn’t hear Mustapha talking about the crimes over the phone,

he was writing reports to Mr. Bemba and the reports “will not be incomplete” .2

135.  This witness” evidence about his knowledge of crimes, the command system
among the loyalist forces, and Mr. Bemba’s contacts with the MLC troops on the

ground is without any value whatsoever.

(e) P-33:[REDACTED]

136. Originally a [REDACTED].>* At the time he gave evidence he was working
[REDACTED].>!

137.  P-33 is a member of [REDACTED],*? [REDACTED]. Certainly, all of them,
like P-33, benefitted from [REDACTED].

138. As [REDACTED],** P-33 was in no position to know either about events in
Bangui, or about military matters. He acknowledged this himself in his evidence on

a number of occasions?*

27 P-178, T-155, p.17.

25 P-178, T-155, p.22.

29 P-178, T-154, pp.46-47.

250 P-33, T-163, pp.62-63.

251 P-33, T-164, p.36.

22 [REDACTED].

25 P-33, T-158, p.56.

254 P33, T-162, p.52, P-33, T-162, p.53, P-33, T-163, p.7
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139. As an illustration of how little he knew, even through [REDACTED)], he did
not know that Mr. Bemba had visited the CAR at all in 2002-2003.2%5 Nonetheless, he
was prepared to advance a deal of opinion about the command chain, and recycle
gossip and rumour about the crimes committed by MLC forces. Both the
Prosecution and LRV have been keen to use him as a key witness in their final trial
briefs especially regarding the command superiority and the alleged knowledge of

Mr. Bemba about crimes.?

140. His evidence ascribed full responsibility for any crimes in the CAR to the
MLC and imputed knowledge to Mr. Bemba. He gave a caricature portrait of Mr.
Bemba as an omnipotent dictator,?” demonised the MLC soldiers with baseless
stories about mythical units (“effacer le tableau”),” refused to acknowledge even
the possibility that Central African soldiers might have offended,?® and rejected
genuine documents as forgeries where they tended to show that Mr. Bemba took

steps to punish crimes in the DRC.2%

141. He also sought to protect the reputation of [REDACTED], General Amuli,?!
[REDACTED], [REDACTED]. Accordingly, he is bound to say that the MLC were a
well-trained, disciplined and professional force,?? notwithstanding his evidence
about their behaviour in Bangui,?® because General Amuli was the Chef d’Etat
Major. He was, moreover, only repeating what Amuli [REDACTED] when he

asserted that Mustapha received orders directly from Bemba in the CAR.2* Amuli,

25 P-33, T-160, p.15.

2% See for example, Prosecution Closing Brief, paras. 531, 534, 535, 571, 630; LRV Closing Brief, paras.
234, 249, 301, 314.

257 See for example, P-33, T-163, p.10.
258 See for example, P-33, T-163, p.10.
29 P-33, T-163, p.14.

260 P-33, T-163, pp.18-20.

261 P-33, T-158, p.45.

262 P-33, T-159, p.7; T-160, p.4.

263 P-33, T-163, pp.27-28.

264 P-33, T-161, pp.14-15.
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of course, would say that, given that all the relevant messages in the cahiers de
communication were addressed to him. The irony of this evidence is that it only
tends to reveal that Mustapha checked all his instructions with his Chef d’Etat

Major, wherever they came from.>

142. P-33’s assertion that Mr. Bemba commanded the military operations in the
DRC as well,*® based upon his experience of [REDACTED],?” is unworthy of

sensible consideration.

143. His evidence about looted goods was patently disingenuous, if not
downright dishonest. He asserted that there were looted vehicles in Gbadolite®
being driven by MLC officials, notwithstanding the fact that he knew that Amuli’s
vehicle had been taken from the enemy and not looted,?® and Bokolombe’s was a
present from Patassé.?” Significantly, of course, [REDACTED].?”! [REDACTED] a
report or reports*? just before the end of the conflict?”? concerning crimes in Bangui,

[REDACTED],>* is impossible to accept.

144. DP-33’s evidence is borne of little or no direct knowledge of events
whatsoever, it is motivated by a need to fulfil a deal linked to [REDACTED], and is

in many respects, just dishonest. It cannot be relied upon.

(f) P-36: [REDACTED]

265 P-33, T-161, pp.17-18.
26 P-33, T-159, p.51.

267 P-33, T-158, pp.34-35, 56; EVD-T-OTP-00357/C AR-OTP-0009-0134.
268 P-33, T-163, pp.37-38.

29 P-33, T-163, p.41.

270 P33, T-163, p.45.

271 P-36, T-215, p.4.

272 P-33, T-162, p.47.

273 P-33, T-162, pp.39-40, 42.

274 P-33, T-160, pp.11-12.

No. ICC-01/05-01/08 51/401 22 April 2016



|CC-01/05-01/08-3121-Red 22-04-2016 52/401 EC T

145. P-36 was [REDACTED]. He is now [REDACTED], 5 [REDACTED].
[REDACTED],6 [REDACTED].2””

146. As [REDACTED]. He was interviewed by the Prosecution three times over
the course of two days in 2008 ?®and between the 2 and 3 interviews
[REDACTED].?” This resulted in a significant change in his recollection, one which

he carried through to his testimony before the Chamber.?°

147. P-36’s evidence as to command structure generally [REDACTED]. His
assessment that the Central African authorities necessarily would have coordinated

and commanded forces on the ground in 2002 is highly valuable to the Chamber.?*!

148. His assessment of Mr. Bemba’s qualities (or rather deficiencies) as a military
commander are perhaps the most precious available.” As indeed are his responses
to questions about his attitudes to discipline.?®® His evidence about the training and

discipline of the MLC troops is objective and reliable. He testified that:

e The MLC soldiers and the intelligence officers were trained in one of the
many training centres and the more disciplined received leadership

training.?®* The soldiers would also be trained on military discipline.?

75 P-36, T-213, p.12.

276 P-36, T-217, pp.4-5.

277 P-36, T-217, pp.8-9.

278 CAR-OTP-0009-0345_R01; CAR-OTP-0009-0402_R01.
279 P-36, T-218, pp.29-30.

2% In particular, he suddenly recalled that [REDACTED].
281 P-36, T-218, pp.44-46.

282 P-36, T-217, p.31.

283 P-36, T-217, p.44.

284 P-36, T-213, pp.50-51.

285 P-36, T-213, p.51.
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¢ The minimum age to be a soldier in the MLC was 18 and the commander-in-
chief insisted that this rule had to be respected and those under 18 had to be
excluded of the army.2

e A code of conduct of the Army, created at the beginning of the movement
punished murder, rape and desertion by death penalty.?®” The code was
given to the higher soldiers, the more educated, the one who had the
opportunity to talk to the soldiers.?®® The officers who received the code had
to explain the soldiers what their duties were, the discipline they had to
respect and those “causerie morale” were given every morning.?® The code
was in French but others documents which had to do with discipline as well
were produced in Lingala.?® Every soldier, even those who could not speak
French or read were informed about the code of conduct by their
commanders.?! The code was put into practice as there were executions
following murders.??

e The commander-in-chief’s personal attitude toward discipline was that it
must come first and foremost.?®

e Incidents of violence happened from time to time but it was isolated cases on
some of the units.?*

e The persons responsible for this violence would not go unpunished.?® The
commander of the unit would punish the soldiers responsible, or made a

report to the hierarchy if the problem was serious. The soldiers could be

25 P-36, T-217, p.41.
27 P-36, T-213, p.52.
285 P-36, T-213, pp.52-53.
29 P-36, T-213, pp.51-52.
20 P-36, T-213, p.53.
21 P-36, T-217, pp.44-45.
22 P-36, T-213, p.55.
25 P-36, T-217, p.44.
24 P-36, T-213, p.49.
25 P-36, T-217, p.46.
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arrested sometimes, served a sentence and then be sent elsewhere in order
not to create problem with the population.?®

e If the violence was perpetrated by an officer, he would receive the same
treatment.?”

e Echo Brigade was a good brigade, with a good commander and a good level

of discipline.?®

149. His evidence about his own knowledge of crimes committed by MLC troops
has more weight than those witnesses who [REDACTED]. P-36 knew nothing about
crimes committed by the MLC. His only knowledge concerned the arrest of a few
soldiers [REDACTED], but he never [REDACTED] any information concerning
crimes [REDACTED].?” Otherwise he was told by people in Gbadolite who had
heard about crimes over the radio.’ He states that MLC intelligence services made
reports about the crimes in the CAR but he never saw any of those reports, so
actually he didn’t know what they were about.*! He had absolutely no information
whatsoever about pillaging. His only knowledge was of the pillage which had been
punished after the joint commission was established.*” The witness also believed
that the pillage stopped after those arrests®®and that the accusation of pillage over
the radio was made because some people weren’t happy with MLC troops’

intervention so they made a “fuss”.3%

150. As to the proportionality of the MLC response to those reports and the duty

to punish, the position of Mr. Bemba regarding crimes is that they had to be

26 P-36, T-213, pp.49-50.
297 P-36, T-213, p.50.
25 P-36, T-217, pp.47-48.
29 P-36, T-214, p.47.
0 P-36, T-214, p.49.
01 P-36, T-214, pp.51-52.
2 P-36, T-214, pp.53-54.
%5 P-36, T-214, p.54.
04 P-36, T-214, p.54.
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punished and that’s why he created the joint committee.’® He also believed that
Patassé had the power to take sanctions over the MLC troops because they had
been made available to him, or at least he could have asked Mr. Bemba to take
sanctions; but instead, his chief of staff, Colonel Gambi, kept asking for
reinforcements.3* This was a plain indication that Patassé was happy with MLC

troops’ behaviour.

151.  The witness is clear about the fact that he knew that the FACA were fighting
alongside the MLC,*” and that during the course of the five month operation in the
CAR, he never heard Mr. Bemba give any orders to the troops stationed there.3% It
is his evidence, however, about his own role in the command of the troops during
the conflict in the CAR which beggars belief. It is wholly exculpatory and self-
serving. He maintains that he never led the operations in the CAR,% didn't
established the schedule nor the plan for manoeuvres,? wasn’t in charge of the
good application of the code of conduct or the behaviour of the troops,®! never
managed the troops on a daily basis,?? never participated in a meeting linked to the
decision to support Patassé, 3° never received reports from Mustapha, the
commander of the Brigade sent to the CAR®" and didn’t even know Mustapha’s

signature.’

05 P-36, T-215, p.6.
%6 P-36, T-215, pp.17-18.

7 P-36, T-214, pp.45-46.

8 P-36, T-218, pp.27-28, 58.
9 P-36, T-215, p.38.

10 P-36, T-215, p.39.

311 P-36, T-215, p.39.

12 P-36, T-215, pp.39-40.

13 P-36, T-215, p.41.

a1 P-36, T-215, p.52.

15 P-36, T-215, p.59.
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152. His evidence on this point is in complete contradiction to that of virtually
every witness who took part in the combat on the loyalist side,*® whether called by
the Prosecution or the Defence, as well as the contemporaneous communications

record as set out in the cahiers.

153. So determined was he to distance himself from events, that he even testified,
wholly disingenuously, that the Deputy Commander of the ALC was [REDACTED)]

Olivier Kamitatu, the Secretary-General of the political party.>”

154. [REDACTED)], he elevated Mr. Bemba’s military role to that of micro-
manager, insisting in comical terms that no one could even take a single magazine
out of the depot without receiving the authorization from the commander-in-
chief.?® This is in direct contradiction with his evidence of the general autonomy of
the brigade commanders.?”” The witness also stated that Mr. Bemba talked about
the decision to intervene in the CAR [REDACTED] with political members of the

party.3®

155. P-36, [REDACTED]. In doing so, he has sought falsely to attribute
[REDACTED] responsibilities as well as some other alleged deeds, to Mr. Bemba.

The Chamber should reject as unreliable his evidence to that extent.

(g) P-45:[REDACTED]

156. Originally a [REDACTED], % P-45 defected [REDACTED].32 He plainly

retains feelings of resentment for Mr. Bemba, [REDACTED].**® Another of the

316 See for example D-19, T-284, pp.17-18; T-285, p.45; T-287, pp.29-30; T-289, pp.74-75; [REDACTED].
W7 P-36, T-217, pp.24-25.

15 P-36, T-216, p.23.

19 P-36, T-217, pp.33-34.

20 P-36, T-218, pp.3, 4-5.

21 P-45, T-201, p.10; P-33, T-158, p.7; P-15, T-207, p.37.

2 P-45, T-201, p.10; T-202, pp.21, 45, 57.
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[REDACTED] his decision to give evidence against Mr. Bemba has almost certainly

benefitted him in concrete terms, financially and in terms of [REDACTED)].

157.  The tone of his evidence generally against the Accused is hyperbolic and
purposefully prejudicial. It lacks even the minimum objectivity. He describes Mr.
Bemba as a “tyrant” and “insensitive toward human suffering”.* It is also
exaggerated. He maintains that Mr. Bemba had seven or eight satellite phones,®?

contrary to all other evidence on the topic.32

158. His evidence is littered with lies designed to portray the Accused as little
more than a gangster, claiming for example, that Mr. Bemba was paid for the
intervention in the CAR with money from bank robberies, the money being brought
back to Gbadolite by a senior MLC official (either Simene or Bokolombe).3?” He
claimed that he had heard this from [REDACTED], who in turn had been told by
[REDACTED].5® The story is a simple invention and it is no surprise that the
Prosecution did not seek [REDACTED)], appreciating, no doubt the obvious untruth

of it.

159. P-45 saw no crimes committed,* but more importantly was [REDACTED] in
Gbadolite * during the events, [REDACTED]. 3! From his own admission,

communication with Gbadolite was difficult.3®> Notwithstanding that, he offers a

23 P-45, T-202, p.55.
24 P-45, T-202, p.18.

25 P-45, T-202, p.6.

26 P-15, T-207, p.46; P-33, T-158, p.39; P-36, T-213, p.46.
27 P-45, T-202, pp.3, 16.

28 P-45, T-204, pp.59-60, 63.

29 P-45, T-201, p.63.

%0 P-45, T-203, pp.34, 39, 41, 49-51.

1 P-45, T-203, pp.32-33.

%2 P-45, T-203, p.33.
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broad range of opinions and hearsay evidence about events in both Bangui®**® and

Gbadolite.3#

160. The Prosecution reliance upon his evidence centres on two particular issues,
in relation to both of which, his evidence is completely unreliable. The first is his
apparent attendance at the trials of Bomengo and others, and ancillary opinion that

they were not genuine.’*

161. In the first instance, it seems unlikely that he could have attended the trials,
as he was elsewhere when they were going on. He stated that he was in Gbadolite
in January 2003 for the trial whereas they were held in December 2002, at a time he
was [REDACTED] in [REDACTED].**¢ His evidence in this regard was inconsistent
with his witness statement®” He claims to have attended the Mambasa trials also,
and recalls that they were held before the Bangui trials, yet, the Mambasa trial
commenced 18 January.3® The trial was, moreover, substantially conducted in
February, when he was not even in Gbadolite.** His claims to have been at either
do not bear scrutiny and his explanation that the documents which contradict him

are incorrect,*® merits no serious consideration.

162.  Given that he was in all probability not present at either trial, nor even in
Gbadolite, his opinion that the trials were a sham,?! whilst convenient for the

Prosecution, is worthless. His assertion that those convicted did not serve their

% P-45, T-201, p.63.
%4 P-45, T-201, p.73.

5 P-45, T-202, pp.11-13.

6 P-45, T-203, p.69.

%7 P-45, T-203, pp.54-55.

95 P-45, T-204, p.48.

99 P-45, T-204, pp.49-50.

30 EVD-T-OTP-00737/DRC-OTP-0098-0005; EVD-T-OTP-00711/CAR-OTP-0017-0358.
341 P-45, T-202, pp.11-13.
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sentences in full *? although also fitting with Prosecution case theory, is incorrect,
beyond his knowledge, and contradicted by the direct evidence of P-36, D-48 and

the prison records.’ It is a simple lie for effect.

163.  Secondly, the Prosecution rely on a conversation he alleges he had with Mr.

Bemba following a trip to Bangui in December 20023# in which:34

I told Mr Bemba simply [is] that we had a problem in the CAR. The
intervention was not very welcome by the people, the population,
but he was already fully aware of the situation.

164. This was hardly earth-shattering information by December 2002, nonetheless
there must be very grave doubts, given the evidence P-45 gave about his

movements, whether such a conversation ever took place.

165. One final factor casts a cloud over the credibility of this witness. Asked
about travelling to Bangui, he mentioned only the trip in December 2002.3# What he
actively sought to hide from the Chamber was the fact that he visited [REDACTED]

two months later.3¥

166. It is inconceivable that he could forget this trip, involving as it did a
[REDACTED].38 The only inference for his deliberate silence is that the visit

undermines his evidence about the attitude of the local population towards the

32 P-45, T-202, pp.8, 13.
33 P-36, T-215, pp.9-10; D-48, T-267, pp.63-67; T-269, pp.55-56; T; EVD-T-OTP-00393/CAR-DEF-0002-
0001 at 0091, 0092, 0094, 0095, 0097.

%4 P-45, T-204, pp.16-17, 34-35, 42.

35 P-45, T-204, p.16.

36 P-45, T-204, p.12.

% D-21, T-306, p.78.

s D-21, T-305, pp.6, 15, 21-22; T-306, pp.3-6, 78, 82; P-15, T-208, p.51; T-209, p.5; EVD-T-D04-
00008/CAR-DEF-0001-0832 minute 11.40; EVD-T-CHM-00041/CAR-OTP-0046-0196.
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MLC, and his attempt to assassinate the character of Mr. Bemba by describing him

as insensitive.

167. It is more than a simple omission. It is signature dishonesty which renders

his evidence incredible on the main points relied upon.

(h) P-209: [REDACTED]

168. The witness was [REDACTED]. The hallmark of his evidencewas his
determination to lay the blame for all offending at the doors of the MLC, whilst
absolving all other potential perpetrators.>* Even though he spent, along with most
of the population of Damara, six weeks hiding in the bush after Bozizé’s men
arrived (he was afraid for his life)*® and only came out three days after the loyalists
had taken the town,*! he maintained that Bozizé’s men never hurt the population,
or took their abandoned goods, stealing only from civil servants,®? and enjoying
consensual sexual intercourse with the local women.?® He refused moreover to
acknowledge that any Central African soldiers participated in the taking of

Damara.?®*

169. Even though he hid in the bush for three days after the MLC arrived in the
town,** he does not hesitate to opine about crimes he could not have witnessed.*

He maintains, furthermore, that it was the Libyans who operated with the MLC,

% P-209, T-117, p.17.
%0 P-209, T-122, p.18.

%1 P-209, T-121, p.35.

% P-209, T-121, p.43.

% P-209, T-121, p.45; T-122, pp.4-6, 14-16, 53; T-123, p.27.
3t P-20, T-122, pp.45-46; T-123, p.11.

35 P-209, T-117, pp.27-28, 33, 42.

%6 P-209, T-117, p.28.
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even though he never saw them,*” relying, he says, on what he heard over the

French radio.?%®

170. His evidence about alleged crimes in Damara is hearsay of unspecified
nature and degree, he didn’t witness any of the alleged events,® but still makes
outrageous accusations (e.g cannibalism).*®® His evidence is substantially based on
assumptions, for instance, he opines that when Mustapha ordered some people to
be taken away, he concluded that they were executed, without even knowing if

they died.%!

171. It is his fantastic account of Mr Bemba’s aeroplane visit to Damara which is
the signature feature of his evidence. According to P-209, although he didn’t even
know who Mr. Bemba was at the time, 32 he claimed to have been told
[REDACTED] that it was Mr. Bemba who was in the plane. When he alighted the
green plane he was wearing civilian clothing. 3¢ P-209 just happened to be

[REDACTED] at the time of the plane’s arrival.3¢

172.  According to the witness, the purpose of Mr. Bemba’s visit was to take
delivery of some stolen generators. He apparently told Mustapha to load them onto
the plane.3® His evidence about what he saw is implausible, saying ultimately that
he didn’t see the goods being loaded into the plane because he was too far away,

but that he saw allegedly “looted” goods taken out of the HQ and brought towards

37 P-209, T-117, pp.30-31.

38 P-209, T-122, p.51.

3 See for example P-209, T-119, pp.24, 34; T-120, pp.26-28.
30 P-209, T-119, p.21.

361 P-209, T-119, pp.34-35.

362 P-209, T-118, p.18; T-120, p.11.

%3 P-209, T-119, pp.40-43; T-124, pp.3-7.

%4 P-209, T-120, p.37.

%5 P-209, T-120, pp.35-36.
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the plane, but then they had disappeared.’* He is absolutely sure that the plane
when he left was heading towards the Congo®*” although he didn’t see it taking

off 368,

173.  The truly fantastic aspect of his story is that the cargo plane®” is said by the
witness to have landed and taken off from National Route 3,%° a single track road”!
which runs over hills,*? and contains bends,?”® which has a grass verge at its edge
and houses, trees and telegraph poles alongside it.%* The road is neither wide
enough for the wheel carriage of the plane the witness identified,*> nor wide
enough for its wingspan, nor straight and flat enough for a sufficient distance for
any plane to land there. The story is pure fantasy. He did not see Mr. Bemba on that
or any other day.”® Similarly incredible is his account that [REDACTED].3”

174.  However, not all of the witness’ testimony is beyond belief. For example, he
acknowledged that when people fled Damara some stayed to take advantage of the
situation, i.e. to pillage and rape women and those persons were Central Africans.?”®
He confirmed the content of his witness statement, moreover to the effect that the
MLC in the field were accountable to Patassé because Mr. Bemba was too far away

in Gbadolite.?”” The bulk of the evidence he gives against the MLC and Mr. Bemba

36 P-209, T-124, pp.15-17.
%7 P-209, T-124, p.18.

%5 P-209, T-124, p.19.

%9 P-209, T-124, p.12, EVD-T-CHM-00059/CAR-D04-0002-1377.

70 P-209, T-124, p.27.

71 EVD-T-OTP-00637/CAR-OTP-0035-0256; EVD-T-OTP-00637/CAR-OTP-0035-0269; EVD-T-OTP-
00637/CAR-OTP-0035-0237; EVD-T-OTP-00637/CAR-OTP-0035-0176.

72 P-209, T-123, p.37

73 P-209, T-123, p.37

7+ EVD-T-OTP-00637/CAR-OTP-0035-0256; P-209, T-123, p.40.

75 P-209, T-124, p.27.

76 P-209, T-119, p.41.

77 P-209, T-123, pp.15-16.

75 P-209, T-122, p.2.

79 P-209, T-123, p.20, 21-22
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is unreliable and consists at best of speculation on his part because he was not

present.’® At worst, much of it amounts to malicious story telling.

(i) P-47: Francis OSSIBOUYEN

175.  Allegedly a boat pilot who oversaw the MLC crossings in October 2002, such
is his account of those events, there must be serious doubt as to whether that is true.

His evidence in many respects is plainly untrue, exaggerated and misleading.

176. According to him, he made four to five trips a day, during 19 days,
transporting 150 to 200 people each time.?! In other words between 750 and 1000
soldiers per day, making the total number who crossed 15,000 to 19,000 soldiers, ten

times the actual number.

177.  His account of how he was selected to pilot the boat is also doubtful. He was
taken at night to the naval base, a place which was not his regular place of work, to
drive a boat which did not belong to his company but to the ministry of transport.3
He was fetched from home, in PK5 which was 7.5 to 8 km from the ferry®® although
there were mechanics and boat drivers working at the naval base at that time.3%
Despite his close and prolonged involvement with the MLC forces, he never

mentioned Mustapha,®> but was confident he hadn’t transported him.3

178.  His description of MLC soldiers does not suggest any real contact with them

either. He asserts, for example, that they had multiple weapons.3¥”

0 P-209, T-122, p.32.
®1 P-47, T-179, pp.35-36.

%2 P-47, T-179, pp.42-43.

% P-47, T-179, pp.26-27.

4 P-47, T-181, p.3.

35 P-47, T-181, p.19.

36 P-47, T-181, p.19.

%7 P-47, T-176, pp.36-38. Contra. EVD-T-OTP-00383/CAR-OTP-0028-0398.
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179. He claimed, uniquely, to have taken Mr. Bemba across the river on two
round-trips.’8 Further, he stated that Mr. Bemba arrived in Zongo by helicopter,®°

which is nonsensical.

180. His account of Mr. Bemba’s arrival in Zongo, involving the driving out from
their homes of the local population and the destruction of the habitat,3* is one of a
number of attempts he makes at portraying Mr. Bemba as a pantomime despot.
Elsewhere he claimed that Mr. Bemba arrived at the ferry in a red Mitsubishi at
break-neck speed,®! that his security officers made him open all the manholes on
the ferry to check inside,®? that Mr. Bemba stood on the bridge of the ferry, holding
a silver cane and a gun in his hand.?* Mr. Bemba’s bodyguards were so fierce that
“you would not dare look at them, even for two seconds. They were looking very

wild.”3%

181. He stated that Mr. Bemba had no Central African or Congolese bodyguards,

only Libyans,* not a proposition that the Prosecution put to [REDACTED].

182.  The story of his being shot on the ferry, whilst Mr. Bemba stood unmoved on
deck, tapping his cane, is a simple work of fantasy,*® which he did not mention
when interviewed by the Prosecution (although he alleges that the stenographer

“forgot” to record his answers).’

5 P-47, T-176, p.55.
% P-47, T-176, p.55.

%0 P-47, T-176, p.56.

91 P-47, T-176, p.57.

2 P-47, T-176, p.58.

3 P-47, T-176, p.59.

%4 P-47, T-176, p.61.

%5 P-47, T-176, pp.64-65.
% P-47, T-177, pp.4-5.
37 P-47, T-180, p.20.
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183. The second crossing of Mr. Bemba which he oversaw, in which Mr. Bemba
collected cigarette cartons in Bangui which were stuffed with American dollars is

simply comical and incapable of credence.**

184. However, the most graphic aspect of his evidence was the allegation that he
saw cases of rape on the ferry.?* This was embellished by several other claims; that
the soldiers said that it was thanks to the president commander that they had the
opportunity to sleep with Central African women,*? words they often soldiers
repeated,’’! that they abducted the women while they were fleeing and brought
them on the boat to rape them and take them to Zongo.*? The story is beyond belief
and was completely different evidence from that previously given in interview: he
changed the time of day it occurred,*® the number of perpetrators and victims*®,
and the number of incidents he was a witness to.*® Further he never reported any

of those crimes to an authority after the war.*®

185. Significantly, this allegation is not advanced in the Prosecution Brief,*”

presumably because it has been abandoned as not worthy of belief.

186. He stated that he saw crimes in Mongoumba,*® but he was in that city only
in March/April 2003, “when the General had come back to Bangui”,*® which has to

suggest that he saw crimes committed there after 15 March 2003.

%8 P-47, T-177, pp.10-11.

39 P-47, T-177, pp.9, 24-25.

400 P-47, T-177, p.13.

401 P-47, T-178, p.21.

402 P-47, T-177, p.44.

403 P-47, T-181, pp.29-32.

404 P-47, T-181, p.32.

405 P-47, T-181, p.33.

406 P-47, T-181, pp.34-35.

47 Save that P-47, T-177, pp.24-25 is footnoted as support for the contention that wide scale rape,
murder and pillage had been committed between 28 and 30 October 2002; para. 45, fn. 131, 555.
408 P-47, T-178, p.35.

409 P-47, T-181, p.13.
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187.  The Defence has no intention of taking advantage of this man’s evidence on
that point to advance the submission that the events in Mongoumba post dated
Bozizé’s accession to power. None of this man’s evidence is capable of belief,

whether about what he saw in Mongoumba, Zongo or on his ferry boat.

2. Inducements, Collusion and Coaching

T was corrupted, because when they met with me I did not have any money.*'°

Prosecution Witness P-169

(@) The “22 Witnesses”

188. The Chamber has an obligation to consider, whether there were indicia that
witnesses were pressurised or influenced, or a risk that they were colluding with

other witnesses.4!

189. Both P-169 and P-173 are [REDACTED].*? [REDACTED] with undermining
Mr. Bemba and MLC.#® They have continued this [REDACTED] as witnesses before
the ICC, and are no more capable of credibility than the other [REDACTED]

involved in ICC cases.

190. As found in Lubanga, the fact that a witness has been associated with the
[REDACTED] will, in itself, undermine the impartiality of the witness in

question.** Mr. Bemba is a significant political rival of President Kabila.*'>* Both P-

410 P-169, T-138, p.12.
411 JCC-01/04-02/12-3-tENG, para. 53.

412 P-169, T-136, pp.19-20, 23; P-173, T-144, p.9.

413 P-169, T-139, pp.26-27; P-173, T-145, pp.56-58, P-173, T-145, p.44, P-173, T-145, p.48.
411 JCC-01/04-01/06-2842, at paras. 302, 368, 374.

415 P-169, T-139, pp.26-27; P-173, T-144, p.9.
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173 and P-169 had contacts with other witnesses in the case in relation to their

testimony before the ICC, and issues of financial compensation.

191.  When questioned in Court as to whether he had received any money from
the ICC Prosecution, P-169 stated that “Nobody gave me any money”.*” However,
in a letter addressed to the [REDACTED)] inter alia, P-169 complained that he had
received insufficient funds and compensation from VWU and the Prosecution.*! P-
169 referred to “money promised by the Prosecutor for witnesses”.# In response to
a question as to what he meant by an earlier answer that “[REDACTED]”, P-169
stated that, “it is important for me not to follow a path that can create a problem for

me where [ live” .40

192.  P-169 further elaborated that the reason he was testifying in Court was that
[REDACTED].#?! During the [REDACTED], P-169 had been asked about the content
of his future testimony before the ICC.#22 When P-169 asked how the [REDACTED]
was aware of his role as a witness, he was informed that “there have already been

cases such as this and Bozizé is aware” 4%

193. [REDACTED] that P-169 had contacted him in relation to his testimony
before the ICC, and informed another person that [REDACTED] was going to
testify before the ICC.#* There was apparently [REDACTED].*»

416 JCC-01/05-01/08-2975-Conf-Anx-Red; EVD-T-D04-00057/CAR-OTP-0072-0504_R01; EVD-T-D04-
00056/CAR-OTP-0072-0508_R01; P-169, T-137, p.36.

47 P-169, T-138, p.52.

418 EVD-T-D04-00057/CAR-OTP-0072-0504_R01; EVD-T-D04-00056/C AR-OTP-0072-0508_R01.
419 EVD-T-D04-00057/CAR-OTP-0072-0504_RO1.

20 P-169, T-139, p.33.

21 P-169, T-139, p.34.

22 P-169, T-139, p.33.

23 P-169, T-139, p.33.

24 [REDACTED].

5 [REDACTED].
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194. VWU was instructed to prepare a report in relation to this matter.*? It is
apparent from VWU'’s intervention at the Status Conference of 26 August 2011 that
P-169 and [REDACTED],*” and P-169 had apparently disclosed the fact that
[REDACTED] to other persons.*® The clear subtext from VWU'’s intervention was
also that they did not find P-169’s allegations to be sufficiently concrete or reliable

to warrant action.*”® The VWU observed that:

[REDACTED].4%
[REDACTED].4!

195. According to a [REDACTED]. ¥ In the course of about a year,
[REDACTED]*® [REDACTED],#* [REDACTED]. P-169 testified from 1 July 2011
until 11 July 2011. [REDACTED].#%

196. P-169 was also in contact with [REDACTED] in August 2011, %
[REDACTED]._In a letter addressed to VWU, the Prosecution, [REDACTED)], inter
alia, P-169 threatened that unless his demands for further compensation were met
(which already greatly exceeded the amount that could reasonably be expected as
compensation for lost earnings),*” “il y a risque que cette situation tourne au
vinaigre [...]”.#¥ P-169’s motivation to testify before the ICC was thus clearly not

motivated by his desire for justice or to speak the truth.

426 JCC-01/05-01/08-T-358-Conf-Exp. The order was given at an ex-parte Status Conference held on 26
November 2013 as cited in ICC-01/05-01/08-2912.

47 ]JCC-01/05-01/08-T-148-Conf-Red2, p.5.

428 JCC-01/05-01/08-148-Conf-Red2, p.9.

49ICC-01/05-01/08-148-Conf-Red2, pp.3-6 [REDACTED].

40 JCC-01/05-01/08-148-Conf-Red2, p.11.

41 JCC-01/05-01/08-148-Conf-Red2, p.12.

42 JCC-01/05-01/08-1816-Conf, p.13.

433 JCC-01/05-01/08-1816-Conf-Exp-Anx2.

434 JCC-01/05-01/08-1816-Conf, p.13.

45 JCC-01/05-01/08-1816-Conf, p.13.

436 JCC-01/05-01/08-1816-Conf-Exp-Anx2.

47 Even if the amount of perquisites allocated to a witness are not “inherently unreasonable”, they
can still attract an obligation to treat the witness’s testimony with caution: Zigiranyirazo T], para. 139.
48 EVD-T-D04-00057/CAR-OTP-0072-0504_R01, p.4.
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197.  P-169 referred to meetings which began in [REDACTED], convened by P-
178, and attached a list of 22 Prosecution witnesses, who joined his financial
demands.** P-169 included [REDACTED)], even though 21 of them were covered by

ICC protective measures.

198. According to information obtained by the Prosecution, [REDACTED]. 0
[REDACTED] P-42 [REDACTED]. [REDACTED].*!

199. P-68 informed the Prosecution and VWU that [REDACTED].#2

200. P-169’s self-confessed “corruption”, status as a [REDACTED], and history of
collusion with other witnesses such as P-178 would have also tainted these “22
witnesses”._Although the specific information collected by the Prosecution and the
VWU on this matter pertained to events occurring after the witnesses testified, the
evidence demonstrates that P-169 and P-178 had both the means and the desire to
contact witnesses before or during their testimony with a view to using their status

as witnesses before the Court as leverage for further financial rewards.

201. P-169 and P-178 were the only Prosecution witnesses whose [REDACTED)].
They had been in extensive contact with each other. Given the information
disclosed by the Prosecution in November 2013 confirmed that P-169 was in
possession of the identities [REDACTED] of the 22 witnesses, it is reasonable to
expect that there would have been similar levels of contact between such witnesses

during the period surrounding their testimony before the ICC.

439 JCC-01/05-01/08-2827-Conf-Red?2, para. 15.
40 JCC-01/05-01/08-2827-Conf-Red?2, para. 13.
#1]CC-01/05-01/08-2827-Conf-Red2, para. 13.
42 JCC-01/05-01/08-2827-Conf-Red, para. 14.
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202. Although the Defence were denied the opportunity to cross-examine the
witnesses on this specific matter, the witnesses in question had already
demonstrated a propensity to collude with each other on key aspects of their
testimony, and a willingness to amend their testimony in line with political and
financial interests. For example, during his testimony, P-42 acknowledged that he
was aware that P-23 had testified at the ICC,** and that before leaving for the ICC,
P-23 called P-42 on 14 January 2011.%¢ P-42 initially claimed that he saw P-23 at
[REDACTED] when they were both transiting to and from the ICC,*> and that they

spoke to each other.*¢

203. It would not have been possible for P-23 and P-42 to have been at
[REDACTED] airport at the same time,*” which not only means that P-42 was
willing to lie under oath in relation to material facts, but that P-42 had a motive to
mislead the Trial Chamber in relation to the precise nature and details of his

communications with P-23 regarding their testimony before the ICC.

204. P-42 further confirmed that when he was interviewed by the Prosecution, he
went to ask P-23 at night for specific information on a range of topics, such as the
date on which persons arrived (“But, my brother, I don’t remember the date on
which Mr. Bemba arrived. Could you tell me? It was questions of this type that I
asked”). #8 P-42 asked P-23 for this information because he considered P-23
[REDACTED];*° P-23’s [REDACTED)] therefore clearly influenced and affected the

contents of P-42’s testimony before the ICC.

443 P-42, T-65, p.47.

444 P-42, T-66, p.35.

4“5 P-42, T-66, pp.43-44.

4o P-42, T-66, p.57.

4“7 P-42, T-67, p.4; T-68, pp.2-4.
4“8 P-42, T-67, p.58.

4“9 P-42, T-67, p.59.
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205. The Prosecution used P42’s telephone to communicate with P-73; a
conversation which occurred at P-42’s house.** P-42 had discussed the contents of
his interviews with the ICC Prosecution with P-73, in particular, that P-73 had told
him the questions that were put to him, and what P-73’s answers had been.*! P-73
had informed P-42 of his belief that the Banyamalengue were responsible for
pillaging his house, beating him up, and raping his daughter.*? In turn, when P-73
testified that his group of neighbours (which included P-42 and P-23) colluded in
relation to what they would testify was the date on which the attackers entered PK

12.453

206. P-42, [REDACTED] P-73 are all members of OCODEFAD.%* P-42 testified
that he and [REDACTED] filled in their victim participation forms “together” at the
OCODEFAD meeting.*® According to P-69, because [REDACTED] is literate, he
was entrusted with collecting and registering victim applications,*¢ which would
have exposed [REDACTED] to the various accounts and details given by different

victims.

450 P-42, T-66, p.39.

451 P-42, T-66, p.48. See also p.49, where P-42 further confirms his awareness of the details of
[REDACTEDY]’s statement given to the Prosecution.

42 P-42, T-69, p.45.

453 “And with our neighbours, we said to one another, “Those people who listen to us —don’t—be
careful. Don’t make any mistakes about dates.” That’s what we said to one another. So that date is
the one we retained as being a lesson, as it were.” P-73, T-72, p.20; “You see, it’s, well, one of
[REDACTED] who was interviewed by the investigator. I was invited as well. There were also other
people who were also interviewed. On reflection I thought —I said, well- to myself — we have to
understand each other with regards to the dates. It's necessary to note them down. Because we gave
these dates, it’s necessary to maintain this date because we’ve already stated this. We therefore came
to an agreement and we noted down these dates. It could be the case that there are investigations
which lead to a trial, and if we were asked on what date something occurred, we would refer to the
dates that we’d taken, and that’s the reason why I stated that we had decided to take those dates.” P-
73, T-73, p.36.

454 P-42, T-66, p.32.

455 P-42, T-66, p.53.

456 P-69, T-195, p.8.
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207. P-42's [REDACTED],*” [REDACTED] distribution of “aid” from external
donors to victims (which would have included [REDACTED]).%® P-42 therefore
[REDACTED] to their willingness to identify themselves as “victims” of crimes

committed by the Banyamalengue.*

208. The Trial Chamber ordered the Prosecution to disclose the information
concerning [REDACTED] on 7 November 2013; over five months after the
Prosecution became aware of the contacts, and eight days before the close of the
Defence case.*® The Defence could not properly explore or investigate this issue

within such a limited time frame.

209. The Trial Chamber did not sanction the Prosecution or provide any remedy
as concerns the Prosecution’s failure to disclose information that was clearly
relevant to the credibility of Prosecution witnesses. The Chamber also rejected the
Defence request for the witnesses in question to be recalled, so that the Defence
could explore the nature of and extent of contacts between the witnesses in

question.#¢!

210. Although the Trial Chamber admitted the documents concerning the
witnesses, 2 the admission of these documents was not, in itself, an adequate
remedy as concerns the failure of the Prosecution to disclose the relevant
information in a timely manner, and as concerns the Trial Chamber’s refusal to

allow the Defence to recall the witnesses.

47 P-42, T-67, p.12.

48 P-42, T-67, p.13.

49 P-42, T-67, p.26: P-42 confirmed that OCODEFAD was composed exclusively of persons claiming
to be victims of the Banyamalengue.

460 JCC-01/05-01/08-2872, at paras. 17-18.

461 JCC-01/05-01/08-2924. The Trial Chamber also rejected the Defence request for leave to appeal:
ICC-01/05-01/08-2980-Conf.

462 EVD-T-D04-00057/CAR-OTP-0072-0504_R01; EVD-T-D04-00056/CAR-OTP-0072-0508_R01; ICC-
01/05-01/2912-Conf-AnxA, ICC-01/05-01/08-2912-Conf-AnxC, and ICC-01/05-01/08-2912-Conf-AnxD.
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211. Had the Trial Chamber allowed the Defence to recall the witnesses, the
Defence could have used the documents to confront the witnesses and explore
whether — on the basis of their apparent familiarity with each other and each other’s
status as witnesses — the witnesses had also contacted each other and arranged

similar meetings during the period they testified before the ICC.

212. The Defence should have also been given the opportunity to cross-examine
P-178 in relation to the question of how he obtained access to the contact details of
21 protected witnesses, and whether, in light of his close links to P-169, he
interacted with any intelligence or government services in relation to the ongoing
trial against Mr. Bemba._The resulting prejudice was aggravated by the failure by
the Prosecution to discharge its duty under article 54(1) by conducting independent
investigations in relation to the reliability and credibility of the witnesses
concerned, in light of the information that it had received concerning multiple

contacts between the witnesses on financial matters.

213.  The Prosecution filing to the Trial Chamber addressed the issue solely as one
that impacted on the protection of the witnesses concerned, and not their
credibility. 4% Although the Prosecution was aware of the history of contacts
between P-178 and P-169 during the time period of their testimony, the Prosecution
does not appear to have conducted any follow up investigation in relation to the
real likelihood of contacts between P-169 and P-178 and other Prosecution

witnesses.

214. Where the Defence has been denied the opportunity to explore the

credibility and reliability of these witnesses in an effective manner, and the

463 J[CC-01/05-01/08-2827-Conf-Red.
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Prosecution has failed to do so itself, the exclusion of all their testimony from the

Trial Chamber’s consideration of the evidence is a reasonable remedy.**

(b) The selection and presentation of victim evidence by the Bozizé regime

215. The untruth at the heart of this case is that Bozizé’s troops committed no
offences against the civilian population. It is an untruth that has been carefully
nurtured by Bozizé’s government since it unlawfully and violently seized power in

March 2003.

216. Through a series of steps the evidence presented to this Chamber has been
carefully filtered and refined to ensure that a distorted view of history is presented
in which all the crimes committed in a five month civil war are attributed only to

one alien faction.

217. Nothing could be further from the truth. However, the sanitization of
Bozizé’s rebellion has demanded that witnesses (especially victims) be found,
induced and trained to chant the official mantra. Bozizé’s troops were welcomed by
the people,*® Bozizé’s troops only fired their guns into the air,*°® Bozizé’s troops

didn’t go into the towns,*” Bozizé’s troops never harmed the population.**

218. The Trial Chamber should recognise this for what it is — propaganda and
dishonest testimony which calls into question the reliability of the evidence of
anyone who would advance it as true. Of course, some of those people may indeed
have suffered at the hands of MLC soldiers, but that is not sufficient for a

conviction. Moreover, it may be difficult not to feel some sympathy for those who

464 See Ori¢, Decision on Ongoing Complaints, para. 35; Ndindiliyimana et al. T], fn. 310, 3627.

465 P-42, T-68, pp.19-21; P-73, T-70, pp.10, 13; P-38, T-35, pp.22-23.

466 P-22, T-40, pp.14-15; T-41, p.4.

47 P-63, T-112, p.7.

468 P-68, T-49, p.11; P-80, T-61, p.17; T-63, p.44 (acknowledging but minimising offending by Bozizé’s
men); P-119, T-82, pp.25-26; T-87, pp.30-33 (refusing to talk about Bozizé’s troops behaviour). P-178,
T-157, p.19; P-80, T-61, p.17; P-V20, T-225, p.46.
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tell into this trap which had two massive compulsive components — the inducement
of material benefit as well as the promise of enormous future gain, and the threat of

the possible consequences of non-compliance in a dictatorial state.4*

The Inquiry in Bangui

219. The first step in the creation of the myth of Bozizé’s troops saintly behaviour
was the inquiry into crimes conducted by Findiro and Oradimo.*? For all the
witnesses interviewed in pursuit of this, one thing was clear, no complaint against
the behaviour of Bozizé’s troops would be entertained.*”! Accordingly, those who
might have suffered at their hands had a simple choice to make: suffer in silence or

accuse the other side.

OCODEFAD

220. OCODEFAD has misleadingly been referred to throughout this trial as an
NGO, when it quite plainly was an organization completely within the control of
the Bozizé’ regime. Two central characters controlled OCODEFAD, the enigmatic
Bernadette Sayo, ¥> Minister for Social Affairs in Bozizé’s government, ** and
Ngoungaye Wanfiyo, victim’s lawyer and legal representative of the Bozizé

government.*’*

221. Together, they promoted the benefits of membership of an organization,

which represented the interests only of those alleged victims of the crimes of the

49 P-42, T-67, pp.26-27.
470 P-9, T-102, p.38; P-6, T-95, p.67.

471 P-9, T-102, p.46; T-104, p.4; P-119, T-87, pp.30-33, P-6, T-95, p.67; V-02, T-225, p.46.

472 P-6, T-95, pp.7-9; P-69, T-193, p.16 ; T-195, p.7; P-23, T-52, pp.26-27, 32; T-54, p.24-30.

473 P-229, T-101, pp.13-23; P-81, T-55, pp.28-30, 52-54; T-56, p.7; P-29, T-80, pp.41-44; P-68, T-49, pp.3-
5; T-50, pp.28-30; P-23, T-52, pp.26-27, 32; T-54, p.24-30; P-42, T-65, pp.41-47.

474 JCC-01/05-5-Conf-Anx1, 28 September 2006; P-87, T-45, pp.18-19; P-9, T-102, pp.33-34; P-22, T-42,
p.43; P-68, T-49, p.49; P-23, T-52, p.32.
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MLC, and concurrently, as the CAR’s lawyer, Wanfiyo pressured the ICC to bring

charges against Patass¢, Bemba and Miskine.*”

222. The evidence shows that OCODEFAD subsequently made direct contacts
with the Prosecutor of the ICC himself,*° and coached potential witnesses in how to
give statements and evidence.*”” The evidence shows, furthermore, that there were
material benefits to belonging to the organisation,*® and there was abundant
sharing of information at OCODEFAD meetings.*”” The mantra was thus learned by

repetition of recital.

The Intermediaries

223. Several witnesses have described the industrial scale on which victim’s
application forms were filled in through the intermediaries.* Equally clear is that
alleged victims were lured with the promise of massive financial rewards and
encouraged to exaggerate and make up claims. *¥! Alleged victims paid the
intermediaries to fill in forms for them.*?The inference that is underlying this case
is huge mass of wholly dishonest claims for losses by people who never suffered.
Even less palatable is the indication of substantial profiteering by intermediaries on

the ground.

475 JCC-01/05-5-Conf-Anx1, 28 September 2006.

476 P-73, T-76, pp.25-29; P-119, T-83, pp.16-17; P-42, T-67, pp.31-35; P-82, T-59, pp.15-16; P-29, T-81,
pp-43-44.

477 P-82, T-59, p.15; T-60, p.31-41; P-79, T-77, pp.31-34; P-69, T-192; p.40; P-80, T-61, p.27.

478 P-42, T-65, pp.41-47; P-79, T-77, pp.31-34.

479 P-29, T-80, pp.41-44; P-68, T-50, pp.33-36; P-79, T-77, p.28.

480 V-02, T-225, pp.45-47; P-42, T-68, p.59.

481 P-69, T-195, p.14; P-73, T-71, pp.7-16; T-72, pp.8-13; T-73, pp.18-35; T-76, p.13; P-81, T-55, pp.28-30,
52-54; T-56, p.7.

482 P-42, T-68, p.59; T-69, pp.4-5, P-73, T-76, pp.16-17.
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224. The victim witnesses who have given evidence in this case remarkably hail
only from three areas: PK4,4 PK12* and Mongoumba.*> Each is a member of
OCODEFAD, ¢ [REDACTED],*” and there are many links between them.*¥In a
number of cases they knew of the status of others as witnesses,* notwithstanding
their protected status, knew that others were coming to the Hague to give

evidence,*" and had been in contact before, during and after their testimony.*!

225. There is plain evidence of collusion between them over material aspects of
their evidence, including the dates on which events took place.*? One thing about
which every single one of them is clear, whether they knew it at the time or learned

it subsequently, it was the Banyamulengue that attacked them.

226. Even since their attendance as witnesses, the victims have maintained a
cohesive and united body prepared collectively to bargain with the Prosecution and
Registry of the ICC over their perceived entitlements to financial compensation for

their participation as witnesses.**

227. The involvement of the Bozizé government, substantially through the
vehicle OCODEFAD, in the sourcing, coaching and provision of witnesses,
exclusively against the MLC, is a significant factor in assessing the credibility of

victim testimony in the case, militating strongly against accepting it at face value.

483 P-87, P-68, P-75, P-119.

484 P-22; P-23; P-81; P-82, P-80, P-42, P-73; P-79; P-110.

485 P-69.

48 See for example, P-68, T-49, pp.3-5; T-50, pp.28-30; P-81, T-55, pp.28-30; P-79, T-77, pp.31-34.

47 P-23, T-52, pp.26-27, 32; T-54, pp.24-30; P-42, T-65, pp.41-47; P-69, T-195, p.14.

488 P-80, T-63, p.7; P-38, T-35, p.14; P-80, T-63, p.7; P-73, T-71, p.30, 41-42; P-110, T-125, p.§; P-112, T-
131, p.5, P-69, T-195, pp.8-11; P-42, T-64, p.60; V-02, T-225, p.48.

49 P-87, T-46, pp.8-9, 14, 18.

490 P-42, T-65, p.47; T-66, pp.32-35, 39, 47-49.

1 P-80, T-63, p.7, P-38, T-35, p.14, P-73, T-71, p.29, 41-42; T-72, p.20; P-110, T-125, p.8; P-112, T-131,
p-5; P-69, T-195, pp.8-11; P-42, T-64, p.60.

92 P-42, T-64, pp.12-13; P-73, T-72, p.20.

493 See Chapter II, Section F1.
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(c) The evidential effect of victim participation

228. An unprecedented number of victims are participating in this case.***

229. Apart from limited victim-witnesses, the participating victims were
anonymous. The Defence had no opportunity to verify or contest the claims set out
in their applications. This anonymity also means that the Defence has been unable
to assess the full extent to which victims colluded with each other or other

witnesses.

230. The purpose of victim participation is to allow their views and concerns
considered by the Trial Chamber; it is not a vehicle for victims to supplement or
supplant the role of the Prosecution. In rejecting the admission of victim
applications forms — even as a means of testing the credibility of victims who have
chosen to testify — the Trial Chamber has confirmed that it cannot base its judgment
on the information set out therein, even as to the fact of the complaint.*> The
Appeals Chamber has also ruled that victim participation must take place within
the confirmed framework of the case against the defendant.*® The Prosecution
cannot, therefore, rely upon or invoke allegations pertaining to victims in order to

enlarge the scope of the confirmed case.

231. Ultimately, as the burden of proof rests with the Prosecution,*” the Chamber
must focus its inquiry on whether the Prosecution has adduced sufficient evidence
and argumentation in relation to the specific facts and circumstances confirmed by
the Pre-Trial Chamber. Although victims may, in exceptional circumstances, tender

evidence, they must do so through the formal channels for introducing evidence

494 5229 in total http://www.icc-cpi.int/iccdocs/PIDS/publications/BembaEng.pdf
4995 JCC-01/05-01/08-2012.

496 JCC-01/04-01/06-1432, para. 62.

47 CC-01/04-01/06-1432, para. 93.
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into the case set out in article 69 (in particular, article 69(3).#® The Trial Chamber
must also take measures to ensure that the admission of such evidence through

article 69(3)) is not prejudicial to the right to a fair and impartial trial.**

232.  The victim participation process cannot be used to evade these formal
requirements and related safeguards (such as the duty to give evidence under oath,

and the prohibition on submitting false evidence to the Court).

233. The cumulative effect of the applications cannot be to create a presumption
that the crimes occurred, or that given the sheer volume of persons claiming to
have suffered harm at the hands of the MLC, the contextual elements of war crimes
or crimes against humanity must be met. Indeed, given the Chamber’s ruling as to
the admissibility of the application forms,>° they have no evidential effect at all.
There simply is no evidence before the Chamber of the number of victims claims

there are, or what they complain of.

234. The Closing Brief filed by the LRV is peppered with factual and legal
observations that fall outside the scope of the confirmed charges.>*! It is emblematic
of the very real prejudice that arises from victim participation. At the same time
that the Defence is required to respond to the Prosecution case, as charged by the
Pre-Trial Chamber, it is inundated with entirely novel, and extraneous accusations,
which exhaust Defence time and resources, and violate Mr. Bemba’s right to receive

timely notice of the case brought against him.

498 JCC-01/04-01/06-1432, para 99; ICC-01/04-01/07-2288, para.48.
499 J[CC-01/04-01/07-2288, para. 40.

500 JCC-01/05-01/08-2012

501 LRV Closing Brief, paras. 324, 339, 346-351.
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III. A CHRONOLOGY OF EVENTS

The Prosecution also stresses that during its presentation on the contextual elements
common to all war crimes, slides 21 and 23 on the flash presentation wrongly presented

the date of 30 November 2002 instead of 30 October 2002.5

Luis Moreno Ocampo

A. The MLC was a legitimate political movement

235. By October 2002, the MLC®® was a fully-fledged political party with
governmental responsibilities for a defined area of the DRC,>* approximately the
size of France.’ Those responsibilities included, not just the military defence of the

area from hostile attack, but extended to health, education, transport and justice.>%

236. The movement was created on 28 September 19987 in Kisangani,>® in the
Province Orientale of the DRC. % The headquarters were later moved to
Gbadolite.51°

The main purpose of the MLC was to establish a movement that would effectively
oppose the illegal government of the DRC>! with a view to compelling the
commencement of a democratic process within the country which the incumbent

regimes had systematically denied the people.>?

502 JCC-01/05-01/08-368 (emphasis added); CAR-ICC-0001-0007.

503 P-45, T-201, p.11; P-33, T-157, p.69.

504 P-15, T-207, pp.28-29.

505 Prosecution Closing Brief, p.3.

%06 P-15, T-207, p.21; P-33, T-158, pp.8, 9-11, 15, 18; D-48, T-267, p.9; D-21, T-301, pp.23-24, 28.

%07 P-45, T-201, p.11.

508 P-33, T-158, p.5.

509 P-33, T-158, p.6; P-33, T-157, p.69.

510 P-15, T-207, pp.25, 45; P-44, T-205, p.13.

511 As is well known, following the death of Laurent Desiré Kabila in 2001, who had seized power in
a coup d’état, his son Joseph assumed the Presidency. See for example P-33, T-162, p.12; P-45, T-202,
pp-49-50; D-59, T-236, p.27.

512 P-33, T-157, p.69; T-158, p.4; T-160, p.41; P-44, T-205, p.14; P-45, T-201, pp.11-12; T-202, pp.47-48.
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237. Created by Olivier Kamitatu, Dieudonné Amuli, Valentin Senga, General
Mongapa, General Alongaboni, Jean-Pierre Singo, Samuel Simene and Alain

Munanga,*® the MLC was headed by Jean-Pierre Bemba.>!

238. The organisation is governed by constitution, which was drafted by its
founding members and adopted by the whole membership of the movement.>’ Its
armed forces are subject to a code of conduct®'® and the area under its governmental
control was subject to the same judicial system as the rest of the DRC.>” The ideals
of the movement were promoted through political commissioners®® to its soldiers

and the people living within the area it governed.>”

239. Following the Lusaka Agreements in 1999, dealt with more particularly
below, each of the stakeholders had to comply with a timeline for ceasefire and
peace in the various armed conflicts within the DRC, to dismantle its military
capability and become a political organization. To that end, the MLC adopted its
constitution and created the Conseil Politico-Militaire.”® As a political movement
with governmental responsibilities, the MLC was recognised by a number of

domestic and international treaties and agreements.>!

B. The Background to the MLC intervention

1. Patassé’s Government was Legitimate

513 P-33, T-158, p.7; P-15, T-207, p.37; P-44, T-205, p.13.
514 P-33, T-157, p.70; P-45, T-202, p.18.

515 P-33, T-158, pp.12, 13; P-44, T-205, pp.14-16.

516 P-15, T-207, pp.37, 38; P-36, T-213, p.52.

517 P-33, T-159, p.3.

518 D-21, T-304, p.29; P-15, T-207, p.41.

519 P-33, T-159, p.62; P-33, T-163, pp.50-51.

50 P-36, T-213, pp.17-18; P-4, T-205, p.17.

21 P-33, T-158, pp.8, 13, 17.
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240. For all the violence and tragedy of its history, the election of President
Patassé in the country’s first democratic elections marked a significant step towards
peace and democracy for the CAR. The 1993 elections, organised by General
Kolingba were contested and involved a second round run-off between Patassé and
another candidate, former President Gomba.522 General Bozizé stood for elections in

1993 but he attracted only one per cent of the votes cast.”?

241. The results of the election were above suspicion of malpractice or
manipulation.®* It is a central irony to the case that, for all the criticism levelled
against him in death, to this day he remains the only democratically elected leader

the country has ever had.>”

242. Patassé represented a majority of the population of the country.>* His
Presidential Palace was in the centre of Bangui®” and he was supported strongly in

both Bangui and the outskirts of the capital.>?

243. Without doubt, he faced a difficult task, and his terms of office were not
greatly successful. Nonetheless, many Central Africans believed he had the right
and duty to fulfil his mandate and complete his second term of office,®” which,
according to the constitution of the CAR, would mean that 2005 would mark the

end of his mandate.5°

=22 D-36, T-338, pp.78-79.
=23 D-36, T-338, pp.78-79; EVD-T-OTP-00831/CAR-OTP-0069-0148 at 0164.

524 P-38, T-35, p.10.

=25 D-59, T-237, pp.8-9.

526 EVD-T-OTP-00440/CAR-OTP-0011-0422 at 0449; EVD-T-OTP-00410/CAR-OTP-0004-0977 at 0995.
527 D-65, T-246, p.4.

52 EVD-T-OTP-00400/CAR-OTP-0004-0345 at 0347; P-9, T-107, p.37; EVD-T-OTP-00410/CAR-OTP-
0004-0977 at 0995; P-31, T-183, pp.37-38.

529 D-36, T-338, pp.78-79.

50 EVD-T-OTP-00410/CAR-OTP-0004-0977; EVD-T-OTP-00410/CAR-OTP-0004-0977 at 0990; EVD-T-
OTP-00411/CAR-OTP-0004-1096 at 1128.
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244. As the Head of State it was not only his right but his duty to protect the
people and to defend the institutions of the state with all available means.>! Those
means included appealing to foreign nation states and other signatories of
international agreements for cooperation to assist in the defence of the realm.
Patassé was internationally recognised as the legitimate Head of State.®* By
contrast, Bozizé’s coup d’état was repeatedly condemned by the international

community and the United Nations.5

245.  Ange Félix Patassé died on 5 April 2011.5%

2. The CAR had a long history of violent internal conflict involving crimes
against humanity committed by its citizens upon one another

246. One particular myth, which has been floated disingenuously during the

course of the evidence,¢ needs to be debunked once and forever. The commission

of crimes against humanity in the CAR did not occur uniquely between October

2002 and March 2003.5%”

247. The history of the CAR since 1996 is a sorry tale of civil war and violence
against its people.>® Each civil war has been marked by inter-ethnic abuses.> Each
successive government and coup d’état has drawn its political support from an

ethnic and tribal base, and utilised hatred and the right to revenge as a catalyst for

31 D-57, T-258, p.48; P-6, T-96, p.46; D-59, T-237, p.40.

32 P151, T-172, pp.21-23.

33 P151, T-172, pp.21-23.

54 EVD-T-OTP-00401/CAR-OTP-0004-0409 at 0477; EVD-T-OTP-00407/CAR-OTP-0004-0667 at 0669;
EVD-T-OTP-00446/CAR-OTP-0013-0082 at 0085; D-59, T-237, pp.17-19; D-65, T-254, p.31.

535 P-6, T-96, p.14.

36 P-151, T-173, p.7; P-6, T-96, pp.51-52; P-229, T-100, pp.4-5.

537 EVD-T-OTP-00401/CAR-OTP-0004-0409; EVD-T-OTP-00831/CAR-OTP-0069-0148;, EVD-T-OTP
00404/CAR-OTP-0004-0577, CHM-1, T-356, pp.58-59.

53 JCC-01/05-01/08-128-Conf-AnxA, para. 7.

539 EVD-T-OTP 00404/CAR-OTP-0004-0577.
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supposed political reform through the use of force.> The history of the country for
the last 20 years can only be seen as a perpetual cycle of revenge, one faction

against another, which is continuing to this day.>!

248. Whilst each faction to these conflicts has drawn upon military assistance
from friendly neighbouring and European regimes, the principal motivation for the
commission of crimes against the population has undoubtedly been domestic in
nature, borne of the country’s tribal or ethnic divisions and the preceding history of

violence.5*2

249. The suggestion that rapes, murders and looting only occurred during the
2002-2003 conflict, and moreover, only at the hands of MLC soldiers is unrealistic
and unsustainable. Central Africans, whether armed or not, have shown a
preponderance for committing crimes in times of conflict, whether purely as
opportunism or as recompense for their victims being perceived collaborators of
the enemy, or just because they were members of a different tribe.> It is a telling
feature of the case that, for all the oral evidence of alleged abuses, the sole examples
of crimes against the population being contemporaneously recorded on video are
those graphic images of Central African civilians gratefully carrying away the

household goods of their own compatriots at PK4 in the videos [REDACTED].5#

3. Bozizé established a rebel force between November 2001 and October
2002

540 D-59, T-236, pp.52-53; T-238, pp.59-60.

541 Bozizé’s regime was overthrown by a rebel group: CHM-1, T-356, pp.59-60.

32 D-59, T-236, pp.52, 53-55; T-238, pp.59-60; EVD-T-OTP-00404/CAR-OTP-0004-0577 at 0580; EVD-
T-OTP-00401/CAR-OTP-0004-0409 at 0471; D-7, T-248, pp.48-49, 54-55.

53 EVD-T-OTP-00401/CAR-OTP-0004-0409 at 0459; ICC-01/05-01/08-128-Conf-AnxA, para. 7.

34 EVD-T-OTP-00345/CAR-OTP-0039-0058.
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250. Whilst, of course, it is established fact that in March 2003 Bozizé installed
himself as President, following the taking of Bangui,>° the intentions of the rebel
militia which descended upon the capital city 5 months earlier are rather less clear.
The forces which arrived in Bangui on 25 October 2002 were substantially fewer in
number than those who subsequently successfully took the town, and significantly
less well-armed.>* Unlike in March 2003, Bozizé himself was not amongst them,
preferring to observe events from a distance in Paris.>* That fact alone undermines
the suggestion that the purpose of the attack was to seize political power. Indeed
following the resounding rejection of him by the electorate at the ballot box,*

Bozizé could hardly have considered himself to be the people’s choice.>

251. More to the point, the rebel forces occupied downtown Bangui for five or siz
days without delivering the coup de grice which would have toppled Patassé.>!
There are several possible inferences: that Bozizé despatched a force incapable of
taking the town — a fact which he must have been aware of as a former FACA Chief
of Staff; that the taking of Bangui was never part of the plan; or, more importantly
that he was unaware that soldiers loyal to him would decide to attack the capital on

their own initiative.2

55 EVD-T-OTP-00401/CAR-OTP-0004-0409 at 0418, 0435; EVD-T-OTP-00831/CAR-OTP-0069-0148 at
0166.

56 EVD-T-OTP-00831/CAR-OTP-0069-0148 at 0168.

7 P-79, T-77, p.61; P-73, T-70, pp.9-13.

58 EVD-T-OTP-00401/CAR-OTP-0004-0409 at 0429; EVD-T-OTP-00831/CAR-OTP-0069-0148 at 0168
and 0188; EVD-T-OTP-00438/CAR-OTP-0011-0293 at 0294; D-56, T-315, pp.21-22; Prosecution
Closing Brief, para. 169.

39 P-73, T-70, p.10; D-59, T-237, p.38; D-36, T-338, pp.78-79; EVD-T-OTP-00831/CAR-OTP-0069-0148
at 0164.

550 D-36, T-338, pp.78-79; EVD-T-OTP-00831/CAR-OTP-0069-0148 at 0164.

51 EVD-T-OTP-00407/CAR-OTP-0004-0667 at 0670.

52 EVD-T-OTP-00831/CAR-OTP-0069-0148 at 0164.
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252.  There is more than a suggestion in the evidence that the latter was the case,
and that any ancillary motive for the attack in October was thus rather less altruistic

than has been advanced in this case, and rather more basic.

253.  Frangois Bozizé was born in 1946 and was thus 56 years of age in October
2002. He rose in his military career to the prestigious title of head of the Army in
1997,%* appointed by Patassé, to the rank of General, and in August 2001 was Chef
d’Etat Major when an attempted coup was carried out by General Kolingba. The
coup was successfully defeated with the aid of a unit from the MLC.5% Although
the repulsion of the attempt took only a few days, it is safe to infer that Bozizé’s
experiences during that campaign acquainted him with certain salient facts about
the MLC, not least their fighting abilities, their leader’s allegiance to President
Patassé, the rapidity with which a unit of their soldiers could be deployed within

the CAR, the nickname that they were known by, and the languages they spoke.>®

254. He must have expected that President Patassé would call upon them, and
that they would answer, in October 2002. Furthermore, the information he had at
his disposal equipped him perfectly to employ the counter-intelligence and
propaganda tactics which his militia men did. Armed with the term
“Banyamulengue”, and a handful of basic words in Lingala, it would in due course
be easy for them to demonise the enemy and reapportion blame for the excesses

they visited upon a disoriented civilian population.>”

255. However, Bozizé’s allegiance to President Patassé in 2001 did not serve him

entirely well. Within a couple of months of Kolingba’s defeat, he was removed from

5% EVD-T-OTP-00831/CAR-OTP-0004-0069-0148 at 0164.

554 EVD-T-OTP-00831/CAR-OTP-0069-0148 at 0164.

55 EVD-T-OTP-00831/CAR-OTP-0004-0069-0148 at 0164.

5% D-56, T-313, pp.33, 43-45, 47; T-314, pp.27-29; D-65, T-246, p.33-34.
57 D-56, T-313, pp.44-45; D-65, T-246, pp.33-34.
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his post, and he narrowly escaped arrest.>® He fled his house at PK11° together
with his personal guard and withdrew to Sido, near the Chadian border, the base
for his rebel forces for the period from November 2001 to October 2002.5% It may or
may not be significant that the date of his removal from office was 26 October
2001.%! On the first anniversary of that date, a rebel army/group notionally
commanded by him would retake possession of his old home, as well as that of

President Patassé.>*?

256. The motives for the assault on Bangui in October 2002 are mysterious. One
theory that has been shared in international reports was that Francois Bozizé
wanted to gain access to the abundant natural resources of his country, namely the
diamonds, gold and uranium reserves.>® Certainly, members of the public in the
CAR at the time assumed or believed that his interests, or those of his men, lay

principally in diamonds rather than democracy.>*

257.  Whatever his motivations were, Bozizé’s coup resulted in an urban guerrilla
warfare putting the defenceless civilian population at risk.>> The suggestion that he
was at any way in control of this by telephone from Paris is unsustainable.>® It is an
irony that Bozizé remained unable to control his troops, up until his removal from

power. >

258. The nucleus of Bozizé’s militia were the elements of the FACA which had

deserted with him at the time of his removal from office as Chief of Staff. There

558 EVD-T-OTP-00401/CAR-OTP-0004-0409 at 0417; EVD-T-OTP-00831/CAR-OTP-0069-0148 at 0164.
59 D-56, T-313, p.16.

50 EVD-T-OTP-00831/CAR-OTP-0069-0148 at 0164.

51 EVD-T-OTP-00401/CAR-OTP-0004-0409 at 0417; EVD-T-OTP-00831/CAR-OTP-0069-0148 at 0164.
52 EVD-T-OTP-00831/CAR-OTP-0069-0148 at 0164.

53 EVD-T-OTP-00407CAR-OTP-0004-0667 at 0672.

564 P-119, T-82, pp.22-23.

565 D-56, T-313, pp.32-34, 36-37, 40; T-314, pp.12-13.

566 Prosecution’s Closing Brief, para. 169; EVD-T-OTP-00827/CAR-DEF-0002-0108 at 0138.

57 EVD-T-OTP-00827/CAR-DEF-0002-0108 at 0138-0139.
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were approximately 500 FACA deserters, 150 men that they captured and some
recruits from the different villages through which Bozizé’s rebels passed en route to

Sido.>8

259.  The 500 FACA deserters were inevitably clothed in FACA uniforms, carried
Kalashnikovs and wore standard issue Ranger boots.>® The Prosecution led no
evidence as part of its case from soldiers who had fought under Bozizé, and the
assertions it makes in its brief about the equipment, training, discipline and
organization of these men are not only unsupported by evidence, *° they are
unsupportable and unrealistic. There is precious little evidence of the precise
numbers of FACA officers who defected in 2001, or of the rank, experience, calibre
or training of those men either.>”! Certainly, as deserters or mutineers the soldiers
and officers stand to be judged as the absolute manifestation of military indiscipline
itself, and representing, as they did, the splintered defecting factions of former
army units, they lacked the cohesion of a structured army.> Their equipment and
uniforms, moreover, by October 2002, a year away from maintenance, repair or
even laundry, must have been shabby and disorganized at best, if even still

existent.

260. There is no evidence that Bozizé’s troops were re-equipped with uniforms
and boots, only weaponry, communication equipment and transport.’” It is little
surprise that they had the appearance of rebels,”* that is, ultimately, exactly what

they were.>™

568 D-56, T-313, p.20.

569 EVD-T-OTP-00014/CAR-OTP-0008-0033_R04 at 0047; D56, T-313, pp.21-22; T-316, pp.23-24.

570 Prosecution Closing Brief, paras. 162, 164.

571 EVD-T-OTP-00407/CAR-OTP-0004-0667 at 0670.

52 EVD-T-OTP-00827/CAR-DEF-0002-0108 at 0117, 0223.

573 Prosecution Closing Brief, fn. 506-510; D-56, T-313, p.21.

574 EVD-T-OTP-00827/CAR-DEF-0002-0108 at 0164; EVD-T-OTP-00401/CAR-OTP-0004-0409 at 0422;
P-87, T-46, p.46; P-68, T-49, pp.10-11; P-80, T-61, pp.40-41; P-73, T-70, pp.11-13.

75 D-56, T-313, p.21.
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261. The significant other component of Bozizé’s rebel forces were the recruits
drawn from the Central African population.”® The evidence suggests that they were
not supplied with military uniforms, weapons or boots. %’ The Prosecution
euphemistically describes these recruits as being the beneficiaries of “accelerated
training”.*% In truth, that training was little more than a basic lesson in weapon
handling. As such, “there was really no discipline.” They “behaved badly” and

committed a number of abuses. 5°

262. Certainly they had no code of conduct, nor training in the laws of war or the
Geneva Conventions.” They were unpaid®!, and once they had left the base at
Sido, there is no evidence that they had any logistical support network at all. They
had no food, no bedding, no tents or other protection from the elements, a limited
number of vehicles and no fuel supply.>® One is driven to question how a unit of
600 men3® could have survived for five to six days in the northern districts of
Bangui,*® six weeks in Damara, and several months in other towns of the CAR in
such conditions without recourse to the resources more locally available to them.
The answer of course is that they did not. They took what they wanted when they

wanted regardless of whether it was offered.>

263. Another non-negligible force which joined Bozizé’s rebellion were the

Chadian mercenaries. According to one former Bozizé fighter, they were not more

576 EVD-T-OTP-00827/CAR-DEF-0002-0108 at 0117.
577 D-56, T-313, p.21.

578 Prosecution Closing Brief, para. 170, fn. 517.

79 D-56, T-313, p.22, 32.

580 D-56, T-313, p.22.

81 D-56, T-313, p.21.

2 D-56, T-313, p.37.

%3 Prosecution Closing Brief, para. 166, fn. 495.

584 D-56, T-313, pp.28, 30-31, 36.

%5 D-56, T-313, pp.25, 28, 37.
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than a battalion. % They would smoke hemp and were known as “killing
machines”.’® In addition to the mercenaries from Chad, Bozizé appears to have
received support from the Chadian government itself, in the form of both men and
equipment. The soldiers took the lead in operations. They had vehicles and

communication devices.588

264. The fighting capabilities of Bozizé’s militia have been significantly
overstated. They met little or no resistance in the north of the country en route to
Bangui.’® They failed, if indeed that was their intention, to dislodge the FACA in
the capital for a period of five-to six days, despite all their heavy weaponry*° and
the oft-alleged fragility of Patassé’s demoralised forces. Thereafter they were
defeated in every town from PK12 back to the Chadian border really without
putting up much of a fight. Their ultimate taking of Bangui can be attributed not to
their military excellence, but rather to three extraneous factors: firstly, massive
reinforcement of their numbers from Chad;*! secondly, Patassé’s being lulled into a
false sense of security by Bozizé’s apparent offer of a cease fire and peace talks;?
and thirdly, the withdrawal of the MLC, leaving Bangui virtually undefended.>* In
the final analysis, the loyalist forces weren’t so much defeated militarily as tricked

out of power.

4. Bozizé’s rebels arrived on the outskirts of Bangui on 25 October

386 D56, T-313, p.23.

587 EVD-T-OTP-00827/CAR-DEF-0002-0108 at 0260.

588 D56, T-313, pp.27-28.

589 D-56, T-313, p.28; T-314, p.43.

50 See Prosecution’s Closing Brief, para. 168.

1 EVD-T-OTP-00717/CAR-OTP-0036-0055 at 0062; D-56, T-313, pp.21-23, 28; D-53, T-233, p.13.

%2 EVD-T-OTP-00717/CAR-OTP-0036-0055 at 0060-0061; EVD-T-CHM-00042/CAR-OTP-0057-0243 at
0245-0246; EVD-T-OTP-00579/CAR-OTP-0031-0116 minute 16.08-22.14; D-53, T-234, pp.47-48.

53 P-213, T-188, pp.24-25; D-19, T-291, p.13; D-53, T-231, p.37; D-49, T-271, pp.21-22.
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265. The evidence is loud and unambiguous that Bozizé’s rebels arrived in
Bangui on 25 October 2002.5* However, the assault on the capital was not widely
telegraphed, and probably not even planned. It began, not as an overt act of

aggression, but rather as defensive action.

266. The chain of events began in Sido, a city in the extreme north, approximately
450 km from Bangui.>® The military action was provoked by an attack on the rebel
base in Sido by forces commanded by Paul Barril and Abdoulaye Miskine.>* This
battle lasted for about 48 hours until the rebels, reinforced by a company of
Chadians, repulsed the opposing forces as far back as Damara.*” There was then a
period of effective stalemate between 1 and 25 October 2002.5% However, on 25
October 2002 the rebel militias broke through at Damara and proceeded all the way
to the capital.* Damara was substantially deserted when Bozizé’s troops entered

the town, as many of the inhabitants had run away from the war.5®

267. Once in Bangui, the rebels set up a base at PK12, and occupied the districts
of Gobongo, Boy-Rabe, PK10, PK11, and 36 Villas.®™ The limit of their objectives

was to take the Defence Office.502

268. The arrival of Bozizé’s militia in Bangui took the FACA command
completely by surprise. As an illustration of the lack of preparedness for an attack
from the north, the Minister of Defence had despatched the then head of the CCOP,

Colonel Thierry Lengbe, on a mission to Monkey Island to quell an apparent

4 See Chapter III, Section D1.

%5 D-65, T-246, pp. 6-7.

%6 D-56, T-313, p.23.

%7 D-56, T-313, p.23.

8 D-56, T-313, p.24.

59 P-9, T-107, pp-19-20.

600 D-56, T-313, p.28.

601 D-56, T-313, p.30; P-151, T-175, p.30; Prosecution’s Closing Brief, paras. 3, 9; EVD-T-OTP-
00827/CAR-DEF-0002-0108 at 0163.

602 D-56, T-313, p.30.
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mutiny the night before the arrival of the troops.®® The small command post from
which the defence of the capital was coordinated was only established upon his
urgent return to Bangui.®* Bozizé’s troops arrived at about three in the afternoon.®
This would have been about two or three hours before nightfall in Bangui at that

time of year.®

5. The deployment of international forces

269. The first resolution to send a peace-keeping force to the Central African
Republic was taken on 4 December 2001, by a summit meeting of the CEN-SAD
countries in Khartoum.®” The decision to send CEN-SAD troops was ratified at a
session of African Union’s central organ for the prevention, management and
resolution of conflicts held in Tripoli on 27 January 2002. At a CEMAC summit held
in Libreville on 2 October 2002, it was decided that the CEN-SAD force should be
replaced by a CEMAC one.®®

270.  As has been described above, the arrival of Bozizé’s forces in the capital on
25 October 2002 was almost completely unexpected, even locally.®” It follows that
the earliest point at which the Central African authorities could even have called for

external assistance was probably the late afternoon of 25 October 2002.

271. In the urgent circumstances, it would not have been possible to assemble a
turther multi-national CEN-SAD or CEMAC force before the government was

toppled, and the existing forces in Bangui were not sufficient to resist Bozizé’s

603 P-31, T-182, pp.12-13.

604 P-31, T-182, p.12.

605 P-31, T-182, p.15.

606 P-23, T-51, p.9; P-110, T-127, p.36; P-112; T-129, p.13; P-108, T-135, p.19; P-47, T-177, p.21; T-181,
pp-29-31.

607 EVD-T-D04-00049/CAR-DEF-0001-0102.

68 EVD-T-D04-00049/CAR-DEF-0001-0102; EVD-T-OTP-00407/CAR-OTP-0004-0667 at 0669.

60 See Chapter III, Section B3 above.
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rebels. More to the point, there were serious geographical and logistical difficulties:
the rebels held the airport,®® making the arrival by air of any troops or equipment
too dangerous. Bangui’s proximity to Zongo, and the possibility of landing a force
by river crossing, made the insertion of troops from the DRC the only viable
response, if the democratically elected government of Ange-Félix Patassé was to be

upheld.

272.  The town of Zongo and the province of Equateur, in which it lay, fell under
the control of the MLC, pursuant to the Lusaka Accord which partitioned the DRC
at the time.®"! Notwithstanding this proximity, dispatching a sufficient force to
protect the Presidency was not something that could be achieved overnight. Zongo
is not a garrison town, soldiers would have to be transported there and then across
the river. In any event, the MLC would have to decide whether it could or wished

to assist. Even that process could not have begun until late in the day of 25 October.

C. The Process Leading to the MLC insertion
1. Patassé requested help

273.  The insertion of foreign troops to protect the democratic institutions of the
CAR had begun in 2001, shortly after Bozizé had withdrawn to Sido with a
contingent of FACA deserters.®’? Those peacekeeping forces had remained within
the country for some time.®"* The Libyans were already in Bangui on 25 October

when the rebel forces arrived.4

610 D-56, T-313, pp.28, 14; D-50, T-254, pp.21-22; EVD-T-OTP-00446/CAR-OTP-0013-0082 at 0083.

611 EVD-T-D04-00048/CAR-D04-0003-0527.

612 See Chapter III, Section B3.

613 See Chapter III, Section B5.

614 P-38, T-35, pp.20-21; T-37, pp.9-10; P-87, T-46, p.38; P-169, T-139, p.43; P-31, T-183, p.39; P-36, T-
214, pp.43-44.
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274.  What persuaded President Patassé to ask for further military assistance is the
subject of no direct evidence at all. Lengbe, the commander of the CCOP, was non-
plussed when he learnt of the potential arrival of MLC forces to defend the capital,
believing that the existing loyalist forces were perfectly capable of securing the
capital and repelling the rebels.°’® Indeed he maintains that they did so for several
days before the MLC arrived.®® Prior and subsequent events would suggest that it
is inevitable that Colonel Gaddafi, at least, was a party to the decision: he already
had soldiers in the city whose lives would have been at risk had Bozizés rebel
forces taken Bangui. Subsequently his logistical support would be called upon to
supply the loyalist forces in the CAR through airlifted supplies to Bangui via
Gbadolite and Zongo.*"”

275. Given their existent commitment to securing the institutions of democracy
within the CAR, the governments of the other signatories of the CEN-SAD and
CEMAC agreements must have tacitly approved the MLC insertion and Libyan

logistical support, if they were not indeed specifically consulted.®!8

276. The characterisation of this request as self-serving and based on the personal
relationship between Mr. Bemba and President Patassé ¢ is not justified. There
were genuine security concerns for the region in relation to which the MLC had
legal obligations.®® The insertion would have been a logistical disaster without the

support of the Libyans, and the international community raised no complaint about

615 P-31, T-182, pp.19-21, 23.

616 P-31, T-182, p.23.

617 P-36, T-213, p.66; D-49, T-271, p.11; CHM-01, T-357, p.64; D-66, T-279, pp.46-47; D-53, T-230, p.26.

618 EVD-T-D04-00049/CAR-DEF-0001-0102 at 0103; EVD-T-D04- 00050/CAR-DEF-0001-0096, at 0097.
619 Prosecution Closing Brief, paras. 9, 10, 123, 171, 521; LRV Closing Brief, paras. 17, 229.

620 EVD-T-D04-00049/CAR-DEF-0001-0102 at 0103; EVD-T-D04- 00050/CAR-DEF-0001-0096 at 0097;
D-59, T-237, pp.33-38; EVD-T-D04-00048/CAR-D04-0003-0527 at 0533.
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the MLC support for a legitimate government in the CAR, whilst continuing to

condemn the actions of the rebel forces.?!

2. The decision to send troops to the CAR was not taken alone by Jean-
Pierre Bemba.

277. However enthusiastic Mr. Bemba might have been to assist in the CAR in
2002 (and there is little evidence of that) he would have appreciated the need to
receive advice about the wisdom and practicalities of sending two or three

battalions over the river to Bangui.

278.  Specifically, he would have to have considered the MLC’s legal obligations
under the various local accords and agreements,®? the legality of any insertion of
MLC troops, the effect that the removal of units of this size would have had on the
MLC’s ability to defend its own area of responsibility, the efficacy of getting
involved (in other words could the intervention be achieved before Patassé was
toppled?), the logistics of moving units of this size to and across the river Ubangui,
the security of the landing zone in Bangui, and the logistical arrangements for the

operation itself.®?

279. This sort of information was self-evidently not at his fingertips, and of
necessity he would have to have consulted with his General Staff at least before
giving any order for troops to cross over to the CAR.®* The decision had political
and diplomatic implications, and could not have been taken without reference to

the leaders of the MLC’s political movement. As has been previously outlined,®” he

&1 EVD-T-OTP-00401/CAR-OTP-0004-0409 at 0477; EVD-T-OTP-00407/CAR-OTP-0004-0667 at 0669;
D59, T-237, pp.17-19.

&2 EVD-T-D04-00049/CAR-DEF-0001-0102; EVD-T-D04- 00050/CAR-DEF-0001-0096.

3 P-36, T-217, pp.35, 37, 40.

&2 P-213, T-186, pp.30-35; T-190, p.25.

&5 EVD-T-D04-00049/CAR-DEF-0001-0102 at 0103; EVD-T-D04- 00050/CAR-DEF-0001-0096, at 0097.
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almost certainly consulted with Colonel Gaddafi and possibly other CEN-SAD
leaders as well. This level of consultation and collaboration is borne out by the

evidence.52

3. The MLC sent a reconnaissance party on 26 October

280.  Once the strategic decision to send a force been taken, operational obstacles
had to be explored. The only viable method of doing this was to send military
commanders of an appropriate rank to inspect the theatre of combat, the proposed
landing site and the existing loyalist forces, and to discuss with them the
commanders in Bangui the logistics of conducting a joint operation.®” The
suggestion that the MLC forces simply departed in “waves” from Zongo and
commenced fighting the enemy in a completely uncoordinated fashion is neither

consistent with the evidence, nor borne of any practical or military reality.*?

281. The MLC had no existing military or intelligence presence in Bangui
sufficient to provide it with such information,®” neither was there an effective
communication bridge between the ALC and the FACA .*® Although it possessed a
helicopter and some Antonov transporter planes, the MLC had no aerial
surveillance capability,®! and perhaps most importantly of all, however Jean-Pierre
Bemba and Ange-Felix Patassé might have been able to communicate, neither was a
military tactician.®®? This was ultimately an operation which had to be coordinated

by their military commanders.®

626 P-45, T-202, pp.25-26; D-19, T-284, p.17; P-213, T-186, pp.27, 30; D-39, T-308, p.33.

627 P-36, T-218, pp.45-47; P-219, T-197, pp.48-49, 60; T-199, pp.27, 41; P-31, T-182, pp.12-13, 26; T-183,
p.6; D-19, T-284, pp.34, 47; T-285, pp.2-5, 11-12; D-53, T-229, pp.9, 54-55; T-230, p.60; T-231, p.31.

628 Prosecution Closing Brief, paras. 44, 126, 140.

629 P-31, T-182, pp.12-13, 45; D-19, T-285, pp.2-5; D-53, T-231, p.35.

630 P-219, T-199, pp.45-47, 50-51.

631 D-19, T-285, p.4.

632 P-36, T-217, p.31.

63 D-53, T-229, pp.10, 21, 28.
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282.  On 26 October a contingent of MLC officers and bodyguards, numbering
about 150 men crossed over from Zongo to Bangui. This is contemporaneously
recorded by a message in the cahier,®* and corroborated by Lengbe who recalls 120
MLC officers arriving the day after Bozizé’s forces arrived in the capital.®®® General
Ferdinand Bombayake, one of the other central figures in the organization of the
defence of Bangui, was not called. Nonetheless, he reported to Findiro that the
MLC came twice, and that he, Bombayake, met them.®® A number of witnesses
testified that the contingent went on a fact-finding mission and returned the same

day.637

283. A unit of that size would have had literally no impact even had it been used
militarily. There were a greater number of forces already available to Patassé,®® and
those forces, according to Lengbe, were capable of holding their own against
Bozizé’s rebels. Indeed they were doing so, and in any event, there was an effective

cease-fire during 26 and 27 October.®®

284. The nearest available MLC forces were situated in Libenge and Imese.®* That
was a 2-3 day march from the river crossing point at Zongo.®! The possibility of
moving forces from that area was under discussion in the afternoon of 25 October,
but the logistics had not been agreed.®? The MLC would not have moved

significant numbers of fighting men from the front at Libenge or Imese without first

64 EVD-T-OTP-00702/CAR-D04-0002-1514 at 1631.

635 P-31, T-182, p.25.

6% P-6, T-96, p.19, 27.

637 See for example, P-65, T-170, p.52; D-19, T-282, pp.19, 24-25; T-286, p.8.

638 EVD-T-OTP-00401/CAR-OTP-0004-0409 at 0419; P-31, T-183, p.12.

639 P-31, T-182, p.43.

640 See for example, D-19, T-284, pp.50-51; D-45, T-293, pp.45-50; T-294, pp.6-7.
641 D-19, T-282, pp.25-26.

622 EVD-T-OTP-00702/CAR-D04-0002-0514 at 1628.
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investigating the viability of inserting them into the conflict in Bangui.®* Even the
logistics of the river crossing were completely unknown prior to 26 October.® The
movement of troops from Imese and Libenge did not begin until late on 26 October

or 27 October.#4

4. The MLC forces did not engage the rebel forces until 30 October

285. Lengbe told the Chamber that the MLC first interacted with rebel forces in
combat five days after Bozizé’s forces arrived in Bangui. Although he puts the date
as 27 October,** it is unanimously accepted that he is incorrect when he stated for
the first time during his oral evidence that Bozizé’s forces arrived on 22 October.*”
He recalls in some detail how he was told by General Yangongo two days after
Bozizé’s troops arrived in Bangui that the MLC would be coming, and that after
that he was aware of them arriving in single boatloads, and that once, five days
after the first attack by the rebels, there was a sizeable body of them, they joined the
combat. Accordingly, the effect of his evidence must be that the first combat

between loyalist forces, including the MLC, and the rebel forces was 30 October.*#

286. Lengbe’s evidence is critical: as the coordinating commander of the loyalist
forces at the time®” he is uniquely placed to testify as to the timeline of events
during the first few days of the conflict in Bangui. He was not disposed to give
evidence favourable to the Accused. Indeed his belated and curious attempt to shift

the date forwards by three days indicates quite the contrary.*>

3 The exact purpose of the “reconnaissance” mission: EVD-T-OTP-00702/CAR-D04-0002-0514 at
1631; P-65, T-169, pp.35-36; D-19, T-284, p.22; D-49, T-270, pp.47-51.

¢4 EVD-T-OTP-00702/CAR-D04-0002-0514 at 1628. P-36, T-218, p.13.

645 D-19, T-284, p.25; D-45, T-294, p.7.

646 P-31, T-182, p.26.

647 P-31, T-182, pp.13-14, 21.

648 P-31, T-182, p.26.

649 P-31, T-182, pp.19-21.

60 P-31, T-182, pp.13-14.
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287. His timeline of events is corroborated by a wealth of evidence, not least the
mountain of evidence which suggests that Bozizé’s forces occupied all the northern
areas of Bangui between 25 and 30 October,®! and the impossibility of the MLC
assembling a meaningful fighting force in the city prior to the latter of those
dates.®? The Prosecution’s theory that the MLC arrived in waves and engaged in
periodic combat with the rebels between 26 and 30 October,®® is inconsistent with

the evidence, and irreconcilable with certain of Prosecution other submissions.®*

288. More to the point, even if such a possibility is entertained, any elements of
the MLC fighting in the CAR during that time could only have done so under the
direct orders of the FACA. %% It is striking that, other than two anodyne SitReps on
27 and 29 October,** there is no entry in the MLC’s contemporaneous record of Etat
Major communications (the cahier), of a communication from Ops Bangui between
26 and 30 October.®” It is accepted that the unit commander, Mustapha, did not
arrive until the 30%, %8 and the ability of any elements to communicate with
Gbadolite by any other means did not exist: the evidence is clear that a limited
number of satellite telephones were only provided to MLC commanders once they

ventured beyond PK12 some weeks later.®

289. The absence of entries in the cahier concerning the arrival and/or
deployment of MLC forces supports the inference that they were not there and/or

they were not fighting (and the Defence only has to demonstrate one possible

651 Prosecution Closing Brief, para.3.

62 D-56, T-313, pp.28, 30-31, 36; P-151, T-175, p.30; EVD-T-OTP-00827/CAR-DEF-0002-0108 at 0176,
0179, 0182.

653 Prosecution Closing Brief, paras. 44, 126, 140.

654 CAR-ICC-0001-0007; ICC-01/05-01/08-368; 1CC-01/05-01/08-377.

65 P-6, T-96, p.19, 27; P-31, T-182, pp.12-13, 45.

66 EVD-T-OTP-00702/CAR-D04-0002-1514 at 1632.

67 EVD-T-OTP-00702/CAR-D04-0002-1514 at 1631-1637.

68 EVD-T-OTP-00702/CAR-D04-0002-01514 at 1637.

69 D-19, T-284, p.39.

No. ICC-01/05-01/08 99/401 22 April 2016



|CC-01/05-01/08-3121-Red 22-04-2016 100/40L EC T

inference to rebut the Prosecution case in this or any regard). The only
communications from Ops Bangui — “Situation — Calme” on 27 and 29 October

would suggest the same.*®

290. It was not possible for the MLC forces even to arrive before 29 October.
Yangongo only told Lengbe on 27 October that the MLC troops were coming.®!
Two battalions had then to be transported from Imese and Libenge to Zongo,*? and
to cross into the CAR. Each of those processes consumed a great deal of time.® It
was not possible to airlift the troops from Libenge, and so the two battalions
marched together to Zongo. This march of 150 km took two days.®* At the earliest

the expeditionary force was present in Zongo on 29 October.

291. The river crossing itself was not the work of a moment. There was only one
boat. Its capacity, according to Lengbe was 30-50 persons, and the crossing was
done in successive trips.®® Whatever the true capacity of the vessel, on the evidence
it is clear that the landing of the MLC troops in Bangui involved a minimum of 16
crossings and a maximum of about 60, assuming two battalions to number
approximately 1,000 men. Taking into account the crossing time and the
embarkation and disembarkation processes, this would have not been achieved in
merely a few hours.® The boat captain, whose evidence was in many ways
fantastic, testified that it took 19 days” work.®” Lengbe believed it took from 27 to 30
October.®® The evidence of those who actually crossed that it took two days is not

just realistic, it is probably conservative.

660 EVD-T-OTP-00702/CAR-D04-0002-1514 at 1632, 1633, 1635.

661 P-31, T-182, p.21.

662 D-19, T-284, p.25; D-45, T-294, p.7.

663 D-19, T-284, pp.25-26.

664 D-19, T-284, pp.25-26; EVD-T-OTP-00702/CAR-D04-0002-1514 at 1623.
665 P-31, T-182, p.25; D-49, T-274, p.54.

666 Each crossing would take approximately 20 minutes. P-6, T-94, pp.18-19.
667 P-47, T-179, pp.35-36.

668 P-31, T-182, p.26.
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292. The period from 26 until 30 October is a significant one in terms of the
crimes alleged in the DCC. Given the legal requirement to prove firstly, that the
crimes alleged were committed by Accused’s subordinates, the evidence presents
the Prosecution with significant difficulties, because it has not shown beyond
reasonable doubt that any unit of MLC soldiers ventured beyond the confines of
the Support Battalion’s barracks during that period and into the areas where those
crimes are alleged to have taken place, and certainly not in the sort of numbers

alleged by those who purport to be victims of those crimes.®

293. However, secondly, given the legal requirement to establish that the
Accused had temporally coincident effective control over the perpetrators of those
crimes, the evidence presents a further problem: even if one accepts that there were
some elements of the MLC in Bangui between 26 and 30 October, there were no

communications with those disparate units, nor even the ability to communicate.

5. The alleged speech by Mr. Bemba to the troops at Zongo did not happen

294. The weight of the evidence prevents a finding that Mr. Bemba addressed the
departing troops at Zongo. In truth the allegation is just another example of the
distortion and exaggeration which characterised the whole of P-213’s evidence, and

render him incredible on any salient point.*”

295. Contrary to the assertion in the Prosecution brief, the allegation is not
corroborated by an “interlocking” account from P-47;"! it is rather contradicted by
it, since P-47 does not describe Mr. Bemba as delivering the speech, but rather an

army officer, who was addressing a boatload of (presumably 30-50) men.*"

669 See Chapter III, Section D5.

670 Prosecution Closing Brief, para. 695; P-213, T-186, pp.38, 41-42.
671 Prosecution Closing Brief, para. 696.

72 P-47, T-176, p.33.
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296. P-213's account is plainly untrue,®” as are his allegations regarding trips to
various towns in the CAR [REDACTED] during the course of the conflict.®” This
uncorroborated testimony is contradicted by other witnesses [REDACTED].
[REDACTED]. [REDACTED].¢”> [REDACTED]. When asked directly whether Mr.
Bemba was in Zongo before the crossing, he said “I did not see him”.¢¢ D-45
[REDACTED]” confirmed that Mr. Bemba did not give a speech to his troops. ¢8
Nor was [REDACTED]®” aware of any such speech.®® D-66 said he did not hear

that Mr. Bemba made a speech to the soldiers in Zongo.®!

297. The witnesses cited above were all called by the Defence, nonetheless, their
evidence about events at Zongo went, in each case, unchallenged by the

Prosecution.%8?

298. The alleged address makes no sense in practical terms. The imperative was
to get the troops across the river as quickly as possible. Holding them at an airfield
for a speech from the President represents an unnecessary delay.®®* Moreover, in
order to deliver the address, Mr. Bemba would have to have flown from Gbadolite
and say to the troops the precise opposite of what he was to say to them a few days
later in PK12.¢* The Prosecution has given no plausible explanation for this

inconsistency.

673 P-213, T-186, pp.41-43.
674 P-213, T-186, pp.63-65; T-187, p.12; See also Chapter II.
75 D-19, T-284, p.28.

676 D-19, T-286, p.18.

677 D-45, T-293, p.44.

678 D-45, T-294, p.11.

67 D-21, T-306, p.3.

680 D-21, T-306, p.69.

681 D-66, T-281, p.4.

682 D-45, T-294, p.11.

683 P-213, T-186, p.42.

684 P-36, T-215, p.20.
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D. The Development of events
1. 25 October

299. On 25 October 2002, the rebel militia forces collated by General Bozizé
advanced from Damara to the capital Bangui.®® The furthest point north about
which the Chamber has heard evidence of fighting that day was PK-18, where
FACA troops were attacked.®® Very soon however, they arrived in PK-12 where
they set up their headquarters.®” There was fighting at PK-12 on 25 October.® Shots
were fired and there were bodies in the streets.® There were crimes committed
against the population too in PK-12; the rebels pillaged private houses as they took

control of the area.®®

300. After that, they moved towards and occupied the city centre of Bangui.®"
[REDACTED].*2 [REDACTED].* [REDACTED].*** [REDACTED].¢%

301. The rebels took control of all of the northern suburbs of the city including
PK12, PK11, Gobongo, Fouh, Boy-Rabe, the 4% Arrondissement, 8% Avenue,

Marabena, Combattant and Miskine.®® A detachment went to take the airport.®”

65 D-9, T-322bis, p.16; D-51, T-261, pp.28, 32; D-56, T-313, p.28; T-314, p.43; D-65, T-245, pp.35-36; T-
247, p.42; D-50, T-254, p.60; D-7, T-248, p.10; D-36, T-338, p.63.

&% D-57, T-256, p.23.

&7 D-56, T-313, pp.28-30; D-45, T-295, p. 9.

658 EVD-T-OTP-00446/C AR-OTP-0013-0082.

& D-51, T-261, p.31.

&0 D-36, T-338, p.11.

1 D-9, T-322bis, p.16; D-51, T-261, p.28, 32; D-56, T-313, p.28; T-314, p.43; D-65, T-245, pp.35-36; T-
247, p.42; D-50, T-254, p.60; D-7, T-248, p.10.

1 D-56, T-313, pp.30-31; P-23, T-51, pp.8-9; D-50, T-254, pp.17-19.

2 [REDACTED].

&3 [REDACTED].

& [REDACTED].

5 [REDACTED].

&% EVD-T-OTP-00446/C AR-OTP-0013-0082 at 0084; EVD-T-OTP-00849/CAR-OTP-0013-0320 at 0327.
&7 D-56, T-313, pp.14, 28; D-50, T-254, p.17; EVD-T-OTP-00446/CAR-OTP-0013-0082 at 0083.
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They occupied houses in Marabena,®® and a transmission team occupied the

Presidency.*”

302. The rebels murdered and kidnapped members of the population. Two
brothers of [REDACTED] were killed in Bangui, as well as two brothers and the
cousin of [REDACTED].” [REDACTED].” Prosper N'Douba, President Patassé’s
spokesman, was abducted at the Lycée Boganda, while he was returning home
from a meeting with President Patassé’® and the director of the security services of

the President of the National Assembly was kidnapped from Boy-Rabé.”®

303. The crimes against the population commenced almost immediately upon the
arrival of Bozizé’s troops in the capital. An act of pillage was [REDACTED].”*
[REDACTED]: 705

[REDACTED].

304. The population of Bangui was terrorized and hid.” Flights in and out of

Bangui airport were suspended.””

305. The Presidential palace came under attack, but was being defended by
loyalist forces which comprised FACA, USP and SCPS forces of Ndoubade

5 D-51, T-261, p.28.
9 D-56, T-313, p.28.

0 D-65, T-245, pp.41-42.

71 [REDACTED].

72 EVD-T-OTP-00827/CAR-OTP-0002-0108 at 0156; D-65, T-245, pp.27-28.
75 D-65, T-245, pp.41-43.

74 [REDACTED].

75 [REDACTED].

76 D-65, T-245, pp.35-36.

77 EVD-T-OTP-00585/C AR-OTP-0045-0002 at 0077.
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Victor.”® Together with the Sarawi, led by Miskine and Paul Barril’s forces, they

managed to push Bozizé’s militia back from the palace.”®

306. Lengbe came from Monkey Island during the afternoon of 25 October and
set up a command post.”? General Bombayake ordered troops at the TV station at
Lenele, to go to CEMAC.”! In Gbadolite, preliminary steps were being taken to
mobilise a unit to cross over to the CAR. Mustapha received an order from the
Chief of Staff of the ALC to ready his men to go to the CAR.”? A preliminary order
to the same effect was given to the [REDACTED].”®> Mustapha was asked about to
the viability of transporting units from Libenge to Zongo by riverboat. He replied
by radio message that the process would take too long.”** Coincidentally, Colonel
Romain Mondonga, on his way to Libenge via Zongo on the 24 October 2002,

would arrive the next day to conduct an inspection of the sector.”’

2. 26 October

307. There was a lull in activity on 26 October, as each side dug-in to positions
close to the Presidential Palace, making for an effective stand-off.”® The cahier for

that day records the situation as being “calme”.”"”

308. [REDACTED] video recording shows only the nervous movement of soldiers

and civilians.”®® Whether any safe inference can be drawn from the speaker to

78 D-7, T-248, p.37.

79 D-51, T-261, p.32; D-7, T-248, p.10.

710 P-31, T-182, p.13.

71 D-51, T-261, p.32.

712D-19, T-284, p.17.

713 D-45, T-298, p.52.

714 EVD-T-OTP-00702/CAR-D04-0002-1514 at 1628.
715 EVD-T-OTP-00702/CAR-D04-0002-1514 at 1625.
716 P-31, T-182, p.16.

717 EVD-T-OTP-00702/CAR-D04-0002-1514 at 1630.
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camera’s assertion that [REDACTED] is debatable. 7 It might refer to the
[REDACTED].

309. A company of between 120 and 1507 men crossed from Zongo to Bangui on
26 October under the command of Captain René Abongo.”” The company was
comprised of about 10 officers, each of whom had a detachment of bodyguards.”
The purpose of the mission was to see that the conditions for landing a brigade of

soldiers were suitable.”?

310. After making contact with the Central African authorities they returned to
the DRC,”” where René and Willy Bomengo reported to battalion commander
Seguin Temo in Libenge.”” Their report to him was delivered at 4.00 am on 27

October and he reported on at 6.00.72

311. D-30 was raped by three men in PK12 on 26 October as she went to get water
in the morning.”” Her identification of her attackers as being elements of Bozizé’s
forces is underlined by her having seen one of her attackers after the end of the war

driving a military vehicle in PK5 as part of the armed forces.”” Her attackers were

718 EVD-T-OTP-00345/CAR-OTP-0039-0058 at 0060, [REDACTED]; EVD-T-OTP-00682/CAR-OTP-
0058-0167 at 0171.

719 EVD-T-OTP-00682/CAR-OTP-0058-0167 at 0170.

720 EVD-T-OTP-00702/CAR-D04-0002-1514 at 1631; P-31, T-182, pp.25-26.

721 EVD-T-OTP-00702/CAR-D04-0002-1514 at 1631; P-31, T-182, p.27; D-45, T-298, p.18; P-65, T-170,
p-52.

722 [REDACTED].

723 P-65, T-169, pp.35-36, D-19, T-284, p.22; D-49, T-270, pp.48-49.

724 D-19, T-284, p.22.

725 P-65, T-169, pp.35-36; D-45, T-294, pp.6-7.

726 [REDACTED].

727 D-30, T-340, p.11.

728 D-30, T-340, p.15; T-341, p.6.

No. ICC-01/05-01/08 106/401 22 April 2016



|CC-01/05-01/08-3121-Red 22-04-2016 107/40LEC T

Central Africans, but they spoke both Sango and Lingala.”” They wore military
uniforms.”® The men also abducted a young girl, called [REDACTED].”!

312. There is no possibility that any MLC troops were in PK12 in the early
morning of 26 October. Although a contingent of officers and bodyguards did cross
to meet with the Central African authorities, their mission did not take them to
PK12. In any event, as both the evidence of those who took part in this mission and
the report in the cahier reveal, they had not even arrived in Bangui by the time
these offences were being committed.”?The episode places a completely different
complexion on the rebel forces’ five day occupation of PK12 and the northern
districts of Bangui from that which the Prosecution and several of its victim-

witnesses have sought to mislead the Chamber.

313. P-22 was raped by two men in her home at PK12. The house was also
ransacked and pillaged.” She was adamant that the date of her attack was 26
October, but recalls that it was a Friday because she had been to prayers that day.
Her house had a calendar in it,”?* and she was clear that was date when interviewed
by the Prosecution in 2008.7 Ultimately her evidence was that Bozizé’s troops
arrived on a Friday, and that the rapes took place on 26 October.” In fact that

would be correct because 25 October was the last Friday in October 2002.

729 D-30, T-341, p.3.

730 D-30, T-340, p.15.

71 D-30, T-341, p.11.

732 EVD-T-OTP-00702/CAR-D04-0002-1514 at 1531: the message is sent at 06.30am prior to the
crossing. 151 men needed to cross. This would have taken some time.

733 P-22, T-40, pp.19-21; T-41, pp.13-14, 18-19.

734 P-22, T-42, p.37.

735 P-22, T-40, p.15.

736 P-22, T-42, p.42.
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314. The soldiers who raped her wore uniforms which all bore the insignia of the
“Garde Présidentielle” and they were malodorous.”” Apart from the fact that one of
them uttered the word “yaka”, no other indicia points to the perpetrators of these
offences being Lingala speakers, let alone Congolese or Mr. Bemba’s subordinates.
P-22 is equally clear that her family fled PK12 on 26 October and she gives no direct
evidence either of the withdrawal of Bozizé’s troops nor the arrival of the loyalist
forces, only of the entry of Bozizé’s troops on Friday (25 October) and the entry of

the soldiers into her home on 26 October.

315. Although the MLC may have worn the uniforms of the USP, these uniforms
did not bear the insignia of the “Garde Présidentielle”.”® No reasonable Trial
Chamber could conclude that these offences were committed by persons with

whom Mr. Bemba had a superior-subordinate relationship.

3. 27 October

316. There was an effective ceasefire between the loyalist and rebel forces during
the two days following the arrival of the rebels in Bangui.” Lengbe’s evidence that
the FACA forces were concentrated in their barracks is corroborated by D-9 who

testified that they were at Camp Kasai on 27 October.”

737 P-22, T-42, p.39.

7% As a general rule, they all say the Banyamulengue did not have any insignia on their military
uniforms: P-38, T-33, p.22; P-29, T-80, p.53; P-31, T-182, p.34; P-6, T-94, p.49; P-9, T-102, p.48; V-01, T-
220, p.22; P-112, T-129, pp.52-53; P-108, T-132, p.23; D-53, T-230, p.27.

739 P-31, T-182, p.43.

740 D-9, T-322bis, p.18.
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317. The CAR government issued calls for assistance on 27 October, according to
the information Lengbe received from General Yangongo,”! and D-56 recalled that

it was on that day that rebel positions were bombarded from an aeroplane.”

318. [REDACTED] Bozizé’s militiamen marauding in the 8% Arrondissement of
Bangui.” [REDACTED], but it is not clear whether these were fired in combat
rather than in the commission of crimes.’** [REDACTED].”* [REDACTED]. 74
[REDACTED].™#

319. [REDACTED] corroborate the testimony of a number of Defence witnesses
who confirm the continued occupation of this area on the 27 October.”® According
to D-56, the rebel forces committed crimes against the civilian population in those
areas at that time, including the rape of a woman at 36 Villas.”® This offence was

reported to a commander, [REDACTED)], but he took no action.”

320. P-68 recalls that she was raped on 27 October in a compound in Fouh, near
the Lycée Miskine,”! four to five kilometres from the centre of Bangui, and one of
the quartiers of the city held by the rebel forces at that time.”> She recalls the date of
her ordeal, because, to use here words “that’s what happened to me, and I had to
remember it. To keep that date in my mind, in a jealous way.””® That the date was

27 October is further corroborated by three significant aspects of her recollection:

71 P-31, T-182, p.21.
72 D-56, T-313, p.31.

73 EVD-T-OTP-00345/CAR-OTP-0039-0058 at 0060, [REDACTED]; EVD-T-OTP-00682/CAR-OTP-
0058-0167 at 0171.

744 EVD-T-OTP-00345/CAR-OTP-0039-0058 at 0060, [REDACTED].

75 [REDACTED].

746 [REDACTED].

747 [REDACTED].

78 D-51, T-261, p.28; D-56, T-313, p.28; D-50, T-254, p.17; D-7, T-248, p.10.

79 D-56, T-313, p.35.

70 D-56, T-313, p.35.

751 P-68, T-48, pp.18-19.

72 D-51, T-261, p.28; D-56, T-313, p.28; D-50, T-254, p.17; D-7, T-248, p.10.

7% P-68, T-48, pp.18-19.
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tirstly, that the offences took place during the period when things had calmed
down after the initial fighting in the capital;”* and secondly, that it was the date of a
radio broadcast in which President Patassé announced that MLC troops would be
coming to fight with the loyalist forces.” Thirdly, of course is her consistent
averment that the incident occurred two days after the rebel forces arrived in the

capital.”®

321. After the incident, she fled from Bangui, but returned within a month.”” The
rest of her family had fled two days previously when Bozizé’s militia had arrived.”
She identified the perpetrators of her rape as MLC soldiers by reason of their
allegedly speaking Lingala, however, she could not recall one word that they
said,” and did not herself know a single word of Lingala.”® She offers no
distinctive description of their clothing. She had not ventured from her home in
two days,”! and thus can make no assessment of which forces were controlling the
area at one time or another.” There is no feature of her evidence which could lead
to a finding that the men who raped her were MLC soldiers. Indeed all the other
indicia would suggest that they must have been Bozizé’s troops, given their vice-

like grip on the area where the offence occurred on 27 October.

322. Further away from the capital, there is evidence of Bozizé’s troops having a
presence in Damara on 27 October.”® On the road from Damara to PK12, at PK22,

P-75 was raped vaginally and anally and forced to perform fellatio on 3 soldiers.”**

754 P-68, T-48, p.11.
755 P-68, T-48, p.14.
756 P-68, T-48, p.10.
757 P-68, T-49, p.25.
758 P-68, T-49, p.23.
759 P-68, T-49, p.49.
760 P-68, T-50, p.5.

761 P-68, T-49, p.26.
762 P-68, T-49, p.29.
76 P-209, T-117, p.16.
764 P-75, T-92, p.9.
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She recalls that the attack took place on a Sunday,” the day she fled from the
tighting, and that Bozizé’s rebels arrived at Fouh on 26 October, which was the
immediately previous Friday.” In fact, having regard to the calendar for 2002, she
is one day out — Friday was the 25%. Either way, there is no possibility of any MLC
units having advanced 22 km north from Bangui by the second afternoon’” after
Bozizé’s troops arrived there. The submission of the Prosecution that this witness
did not recall the date of her attack should be disregarded.”®® Her evidence on this
point was perfectly clear. In any event, the MLC troops did not arrive in PK22 until

5 December.”®®

323. The men were wearing the uniforms of the FACA and Ranger boots.”” She
could not understand what they were saying, but recalls that when she first came
across a group of soldiers in the bush, they said “yaka” to her. She could not
recognise the language that they were speaking,””! even though as a resident of
Bangui she had been regularly exposed to Lingala.””? No reasonable Trial Chamber
could find that the perpetrators of these offences were the subordinates of Mr.

Bemba.

4, 28 October

324. Only sporadic activity took place on 28 October. Ops Bangui did not even

trouble itself to submit a SitRep to the ALC General Staff.””® Neither, apparently

765 P-75, T-92, p.15.

766 P-75, T-92, p.35.

767 P-75, T-92, p.29.

768 Prosecution Closing Brief, para. 202.

760 EVD-T-OTP-00576/CAR-OTP-0031-0099; EVD-T-CHM-00019/CAR-OTP-0056-0278 at 0292.
770 P-75, T-92, p.39.

771 P-75, T-93, p.19.

772 P-75, T-93, p.14.

773 EVD-T-OTP-00702/CAR-D04-0002-1514 at 1631-1637.
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[REDACTED].””* Bangui Airport remained closed, according to the flight logs,

indicating that the rebel forces retained control.””>

325. There is other evidence demonstrating that Bozizé’s militia continued to
occupy and control other districts of the downtown area and the northern suburbs
of the capital. Prosper N'Douba, the spokesman of President Patassé was being
held by rebel soldiers near the Begoua school at PK13.”7¢ From his place of detention
he could see Toyota vehicles and lorries, which the rebels were driving, parked at
the school, which they were plainly using as their base.”” He also recalls that the

Libyans were bombing rebel positions from the air.””

326. In the centre of Bangui, FACA troops were deployed near to the National
Assembly.”” The only inference from their presence is that they remained in
defensive positions in the city centre and had not advanced to push the rebels back
to PK4 and beyond at that time. This is corroborated by Lengbe, who testified for a
period of five days, following the rebels” arrival in the capital, the FACA forces held
their own, before the complete arrival of the MLC troops enabled them to

commence a counter-offensive.”80

327. Across the river Ubangui in Zongo, the first units of MLC troops were
arriving for transportation to Bangui from Dongo.” There were about 240-250 of

them.”s2

74 EVD-T-OTP-00682/CAR-OTP-0058-0167 at 171-172.
775 EVD-T-OTP-00585/CAR-OTP-0045-0002 at 0077.

776 D-65, T-245, pp.34-35.

777 D-65, T-245, p.35.

778 EVD-T-OTP-00827/CAR-DEF-0002-0108 at 0179.

779 P-169, T-139, p.42.

70 P-31, T-182, pp.15-17, 23.

71 D-45, T-293, p.44.

™ D-9, T-323, p.34; D-45, T-293, pp.44-45.

No. ICC-01/05-01/08 112/401 22 April 2016



|CC-01/05-01/08-3121-Red 22-04-2016 113/401L EC T

328. Witness P-119 describes widespread offending by the Banyamulengue in the
4" Arrondissement on 28 October, including pillage, murder and the gang rape of
two women in a ditch. Her identification of them as Banyamulengue turns on them
speaking a language that she didn’t understand, which she was later told was

Lingala.”®

329. In reality the whole of her evidence is a montage, largely based on hearsay
and urban myths.”® It is uncorroborated and lacking in detail, such as the names of
victims or perpetrators.” It is also a work of fantasy, as evidenced by her claim that
she was able to stop “blood thirsty” rapists from continuing to assault women,
merely by protesting about what they were doing, without coming to any harm
herself.” It is moreover, incapable of belief that she would go to the aid of these
alleged victims, without discovering their names.” P-119 was [REDACTED]

meetings between alleged victims and the corrupt lawyer, Ngoungaye Wanfiyo.”

330. Even, however, if some credit is afforded to her evidence, it is not sufficient
for the Chamber to conclude that the perpetrators of the offences she describes
were subordinates of Mr. Bemba. The evidence of identification is almost non-
existent, and the fact that, according to her, the rebel forces that had been
occupying the immediate vicinity had withdrawn earlier that day does not lead to
an irresistible inference that those who came later were MLC troops. They could
just as easily have been rebel forces who were withdrawing through 4%

Arrondissement to other neighbourhoods of Bangui, or other elements of the

7 P-119, T-82, p.29.
7 P-119, T-82, p.54; T-84, p.5.

75 P-119, T-83, pp.3-9, 11-14.

76 P-119, T-82, pp.39-46.

77 P-119, T-84, p.28.

7 P-119, T-82, p.54, T-83, pp.14-15; T-87, pp.30-31.
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loyalist forces. The fact that they spoke a language she didn’t understand and they

wore the uniforms of the FACA” is indeterminate.

331. She states, moreover, that the aerial bombardment of the area occurred on 28
October,” which according to all the evidence was indeed carried out on that day
by the Libyans. Just as an example, Prosper N'Douba details the fighting on 28
October with Marchetti planes, owned by the Libyans and Bozizé’s rebels.”! Bombs
were being dropped by Libyan aeroplanes on Bozizé” controlled neighbourhoods.”?
This was, at least by 28 October, a coordinated operation on the part of the loyalist
forces. It is inconceivable that Libyan air strikes would have been ordered against

areas under loyalist control.

332. Ultimately, P-119’s narration of crimes and rapes and pillage, occurring in
her neighbourhood on 28 October, * as having been committed by the
Banyamulengue, is completely implausible, by reason of its lack of basic credibility,
its internal temporal inconsistencies, and its temporal incompatibility with the

evidence heretofore set out concerning the movement of MLC troops.

5. 29 October

333. On 29 October 2002, the movement of MLC troops commenced.”* That
morning, soldiers travelled by foot from Libenge and Imese to Zongo and crossed

over by ferry to Bangui on the same day.” D-49 estimated the distance between

7 P-119, T-82, p.17; T-84, p.19.

0 P-119, T-82, p.24.

791 EVD-T-D04-00049/CAR-DEF-0001-0102 at 0179.

7 EVD-T-OTP-00446/CAR-OTP-0013-0082; EVD-T-OTP-00849/CAR-OTP-0013-0320 at 0327.
7 P-119, T-82, pp.33-52.

7 D-56, T-313, p.31; D-19, T-284, pp.19, 22; D-45, T-294, pp.8-9; T-298, p.8.

75 D-49, T-270, pp.54-55.
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Imese to Zongo to be of 150 to 180 km.””® The movement of approximately 1000

soldiers could not have realistically taken less than a day.

334. Asabattalion commander, Seguin travelled with his troops on that day.”” D-
49 states that the brigade that went to the CAR was an organic one; comprising of
the 51, 52, S3 and 54.78 Willy Bomengo was the S2.7%° The only inference that can be
made from these facts taken together is that Willy Bomengo crossed over on 29

October.

335. René Abongo, who led the “reconnaissance mission” on the 26 October,
crossed over with the battalions on 29 October 2002.5° Mustapha went from
Imese®®! with some of the troops. Half walked to Zongo, and the tired ones went by

vehicle.802

336. The MLC troops crossed over to the CAR on a ferryboat,®* provided by the
Central African government. There is an message in the cahier on 29 October,
reporting at 22.45 that 60 submachine guns (“SMG”) and 120 chargers had been
received at Zongo at 4.30 that day.®* Accepting the obvious logic (which the
Prosecution has argued),®® that these weapons were for the use of the troops going
to Bangui, it is inevitable that the weapons were part of the same transport.

Accordingly, the crossings had either not begun or were at least still in progress

7% D-49, T-270, pp.54-55.

797 D-19, T-284, p.22; D-45, T-294, p.9.

798 D-49, T-271, p.16.

79 D-49, T-271, p.17 ; D-19, T-287, p.16.

800 D-19, T-284, p.22.

801 [REDACTED].

802 [REDACTED].

805 P-33, T-159, p.33.

804 EVD-T-OTP-00702/CAR-D04-0002-1514 at 1635.
805 Prosecution Closing Brief, para. 153.
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after 4.30pm on 29 October. This would seem to fit with Lengbe’s recollection that

they took place substantially at night.5%

337.  When the soldiers crossed (in groups as small as 30 to 50 men)3” they arrived
at Port Beach.®® They were taken in charge by General Dandito®” who met them
there.8!* They were then brought to the support regiment,®! approximately 200

meters from Camp Béal.®2

338. The Prosecution aver in their brief that more than 500 MLC soldiers
deployed to CAR territory on 26 October®s. It is further asserted that the MLC
“[t]ogether with Libyan forces...launched their first counter-offensive against the
Bozizé rebels in Bangui on 27 October.”8! The averments depend entirely on an
apparent summary of an RFI report from 30 October 2002, first retrieved from the

internet in July 2007.8"> There is no corresponding broadcast apparently available.

339. No reasonable Trial Chamber could make such a finding on the basis of such
evidence, not least because in what purports to be a detailed summary of RFI's
broadcasts for the preceding day 29 October, which in turn reports events of 28
October, no single mention of the presence of MLC troops is made.?!¢ The same is

true for the record of the broadcast from 27 October.8!”

806 P-31, T-182, p.24.

807 P-31, p.24.

808 P-169, T-139, p.40.

809 P-31, T-182, p.22.

810 P-6, T-94, pp.30-31.

811 P-31, T-182, p.22; D-53, T-250, p.39.

812 P-31, T-183, pp.22-23; P-6, T-96, pp.13-15.
813 Prosecution Closing Brief, para. 11.

814 Prosecution Closing Brief, para. 14.

815 EVD-T-OTP-00822/CAR-OTP-0005-0129.
816 EVD-T-CHM-00024/CAR-OTP-0005-0127.
817 EVD-T-CHM-00023/CAR-OTP-0005-0125.
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340. What therefore is the Chamber to accept? That the reporter didn’t notice the
presence of 500 troops on 26, 27, 28 or 29 October, or the fact that they were

conducting a counter-offensive, only to record it for the first time four days later?

341. The snippet of a copy of Le Citoyen published on 5 November 2002, cited
later,®® cannot corroborate the RFI report since it amounts in the main to a mere

reprinting of what RFI had broadcast.?

342. In a desperate attempt to put the MLC troops near crimes the Prosecution
knows were being committed on 27 and 28 October, it resorts to the twin
submissions that the troops were moved to Camp Béal, which in turn is near the 4t
Arrondissement.®? These submissions are astonishing. The more so, due to the
evidential sources to which the Prosecution resorts: P-63, who had never been in
the army, and incredibly, D-6, a citation to whose testimony can be found nowhere

else in the brief, unsurprisingly given the concurrent litigation in ICC-01/05-01/13.

343. Lengbe was not even told about the arrival of MLC forces until two days
after Bozizé’s arrival (i.e. 27 October) and they did not start fighting until five days
later (i.e. 30 October). According to all the evidence, the MLC troops were billeted
at the Support Regiment,®! Camp de Roux,*? and Camp Kasai.®”® The MLC troops
were provided with new uniforms by the CAR authorities.®* They were also

provided with Ranger boots in some cases, and arms.??

818 EVD-T-OTP-00446/CAR-OTP-0013-0082; Prosecution Closing Brief, fn. 29 and 33.

819 EVD-T-OTP-00446/CAR-OTP-0013-0082 at 0083.

820 Prosecution Closing Brief, para. 11.

821 P-31, T-182, p.26.

82 D-7, T-249, p.23.

823 D-7, T-248, p.27.

824 P-9, T-105, pp.46-47; P-38, T-33, p.43; P-119, T-82, p.28; P-69, T-192, p.25; D-7, T-248, p.13; D-50, T-
254, p.23; T-255, pp.16-17; D-51, T-261, pp.34-35; D-49, T-271, p.13; D-19, T-284, p.34.

825 P-38, T-33, p.43; P-119, T-82, p.28; P-69, T-192, p.25; D-7, T-248, p.13; D-50, T-254, p.23; T-255,
pp.16-17; D-51, T-261, pp.34-35; D-49, T-271, p.13; D-19, T-284, p.34.
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344. By 29 October the command of Bozizé’s forces knew that the MLC were at
least about to arrive, and there is evidence of them beginning to withdraw from the
centre of Bangui,®* at 36 Villas,®” and PK12 on that date.’® Although they still

retained a presence in Begoua, at PK12.8%

345. P-119 describes the murder of a boy named [REDACTED] on 29 October in
PK12.8%0 Observations have already been made as to the fantastic nature of her
evidence generally.®! In relation to this allegation, however, her evidence is little
more than hearsay or gossip,®?and that, placing the murder as she does on the
morning of 29 October, at a time well before the MLC had embarked in meaningful
numbers from Zongo, she must be describing an event for which neither they nor
Mr. Bemba can be held responsible, even if there is found to be sufficient evidence

that a murder actually took place at all.

6. 30 October

346. Mustapha together with further MLC units arrived at Port Beach®® at 9.00
am®*in Bangui on 30 October 2002,5% and commenced combat operations against

the rebels.®3¢ He reported to the MLC General Staff at 13.45, in the following terms:

"Extremely wurgent". "From: OPS Command Bangui to Chief
AMG/ALC. Info: To the Chairman. Number: 001, Command
Headquarters, OPS Bangui 2002:%7 I am honoured to report the

826 D-56, T-313 pp.30-31.

827 D-56, T-313, p.43.

828 D-56, T-313, p.43.

829 D-65, T-246, p.24

830 P-119, T-82, p.50.

81 See Chapter III, Section D4.

82 P-119, T-82, p.50.

833 D-57, T-256, p.30; D-51, T-261, p.35; T-262, p.48; D-50, T-254, pp.22, 60-62.
84 EVD-T-OTP-00702/CAR-D04-0002-1514 at 1637.

85 D-45, T-298, p.8; D-50, T-254, p.22, p.50; T-285, p.30; D-19, T-286, p.16.
836 D-45, T-294, p.13; T-295, p.5; T-297, p.3.

87 EVD-T-OTP-00702/CAR-D04-0002-1514 at 1637; D-19, T-284, p.20.

No. ICC-01/05-01/08 118/401 22 April 2016



|CC-01/05-01/08-3121-Red 22-04-2016 119/401L EC T

following. I have arrived in the field at 9 a.m. after a co-ordination
meeting with the officers. The operation to begin at 1300 Alpha.”

347. This is the first report from Bangui which describes any operation by the
MLC whatsoever, or deals with the situation on the ground, other than to describe
it as “calme”. The units which arrived on 30 October were the elements of Poudrier
B battalion.®® This message further undermines the suggestion that MLC troops
had engaged in combat prior to the arrival of Mustapha. It simply makes no sense if
that were the case, for him to be delayed almost five hours after his arrival to start
tighting with the units himself.

348. The various accounts of the MLC first engaging in combat five days after the
arrival of Bozizé’s troops in Bangui is entirely corroborative of the recollection of
the Lengbe.?* MLC troops were welcomed on 30 October by Dandito,*° the Deputy

Chief of Staff, General Mazi, as well as General Bombayake, and Lengbe.5!

349. [REDACTED].?2 The MLC was billeted at the support regiment.?* The MLC
soldiers received equipment and ammunitions next to the residence of the Head of
State.®* Tasks were distributed to soldiers.’ Two hours later they were split in

groups of 100 each.?4

838 D-45, T-298, p.8.

839 P-31, T-182, p.26. Lengbe says that the attack by Bozizé’s forces in Bangui was on 22 October and
he remembers that the whole of the MLC troops arriving on 27 October, so five days later.

80 D-19, T-293, p.51

841 D-19, T-284, pp.23, 30; T-285, p.3; T-292, pp.4, 23; P-31, T-182, pp.21-22.

82 [REDACTED].

83 D-57, T-256, p.30; D-51, T-261, p.35.

84 D-19, T-284, p.36.

85 D-9, T-322bis, p.21.

846 D-9, T-322bis, p.23
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350. It was raining heavily on 30 October and [REDACTED] the civilian
population fleeing in the 4% Arrondissement.®’ Bozizé’s troops continued to
withdraw from all areas, including Bangui.?® There is evidence that they only
withdrew initially as far as PK12, but that subsequently they were ordered to
withdraw from PK12 as well on 30 October.?* Elsewhere, elements of the rebels
reached Damara at around 8:00pm on 30 October and left on the same day at
around 8:30pm.# Some elements of Bozizé’s forces had moreover, reached Sibut by
11:00pm,*! and were in Dekoua, Kaga Bandoro and Sido by the early hours of the

following morning.®2

351. The speed of the withdrawal of some of the units is worth noting. Damara is
76 kilometres from PK12.5% [t seems a reasonable inference that even elements of
rebel forces that withdrew to Damara would still have been in PK12 perhaps as late

as 6:00 or 7:00pm on 30 October.

352. P-110 describes pillaging in PK12 at about 4:00-5:00pm on 30 October.®* The
perpetrators wore mismatching combinations of military and civilian clothes and
footwear,®> and she had no ability to identify their language.%® She was told
subsequently that they came from “the other side of the river”.8” She describes no
armed forces present in PK12 prior to the soldiers who committed the offences and

she describes the same group of soldiers subsequently shooting a woman; these

87 EVD-T-OTP-00682/CAR-OTP-0058-0167 at 0174; EVD-T-OTP-00345/CAR-OTP-0039-0058 at 0060,
[REDACTED].

845 D-56, T-313, pp.30-31.

89 D-56, T-314, p.17; T-316, p.10.

850 D-56, T-314, p.16; T-316, pp.10,12; D-65, T-246, p.7.
851D-56, T-314, p.17; T-316, pp.10, 12; D-65, T-246, p.7.
852 D-65, T-246, p.7.

53 EVD-T-D04-00011/CAR-D04-0002-1286.

854 P-110, T-126, p.19.

855 P-110, T-125, pp.12, 14.

856 P-110, T-125, p.13.

87 P-110, T-125, p.14.
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soldiers spoke Sango.®® The evidence cannot support a finding that MLC troops
were in PK12 on the afternoon of 30 October, and the description of the
perpetrators given by this witness cannot prove to the requisite standard that they
were subordinates of the Accused, as opposed to just armed men. Indeed their
identified tongue, dress and the date and time of the offence point to the probability

that they were Bozizé’s troops.

7. 31 October

353. The most compelling piece of evidence in the whole case as to the movement
of MLC troops is [REDACTED] their arrival in the 4% Arrondissement on 31
October 2002.8 There can be no doubt that it was that date on which [REDACTED]
date-stamped;*® [REDACTED].%¢!

354. Moreover, such is the strategic significance of the road junction where the
arrival of the MLC [REDACTED],%? having regard to the geography of Bangui and
the northern routes out of the city,’" no sensible suggestion can be maintained that
MLC troops ventured further north of this point prior to the date of their arrival

there.

355. [REDACTED] confirms the Defence case as to the date of arrival of the
troops (as well of course as the one advanced by the Prosecution at confirmation)*
and is corroborative of Defence evidence as to the date of arrival of the MLC. Even

taken on its own, however, it calls into question the reliability of extraneous other

858 P-110, T-125, p.33.
89 EVD-T-OTP-00682/CAR-OTP-0058-0167 at 0173.

80 EVD-T-OTP-00345/CAR-OTP-0039-0058 at 0060, [REDACTED]; EVD-T-OTP-00682/CAR-OTP-
0058-0167 at 0173.

sst [REDACTED)].

82 EVD-T-OTP-00345/CAR-OTP-0039-0058 at 0060, [REDACTED].

863 CAR-D04-0002-1081: [REDACTED].

864 [CC-01/05-01/08-368; CAR-ICC-0001-0007.
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sources of evidence, such as Willy Bomengo’s protestations to his interrogators in
Zongo,’ Mr. Bemba’s letter to Cissé,®® and assorted allegedly contemporaneous
newspaper articles, which suggest the MLC might have been in the northern
suburbs of Bangui at a date prior to 31 October.®’” None of those pieces of evidence
bear any reliance in the face of CAR-OTP-0039-0058 at 0060; and CAR-OTP-0058-
0167.

356. More than that, it completely changes the narrative as to who were regarded
in October 2002 by the local population as liberators and who as oppressors.
[REDACTED] that it was the Congolese who filled the former role and the

Chadians the latter.se8

[REDACTED)].8¢°

357. [REDACTED]*° [REDACTED]. It also gave the Chamber a little insight into
the opportunist looting at which the inhabitants of Bangui were plainly adept,®!
and gave the lie to the implicit suggestion that it was only the Banyamulengue who

looted.872

358. The occupation of the 4" Arrondissement was careful and measured.®”

[REDACTED] nobody was on the road to PK12,4* and that the MLC troops were

865 EVD-T-OTP-00393/CAR-DEF-0002-0001.

866 EVD-T-OTP-00584/CAR-OTP-0033-0209 at 0210.

87 EVD-T-OTP-00846/CAR-OTP-0004-0874; EVD-T-OTP-00446/CAR-OTP-0013-0082 at 0086.

88 EVD-T-OTP-00345/CAR-OTP-0039-0058 at [REDACTED]; EVD-T-OTP-00682/CAR-OTP-0058-
0167 at 0191; see also P-63, T-114, p.42: Bozizé’s rebels “ransacked everything everywhere...for
sure”.

8 [IREDACTED)].

870 [REDACTED].

1 EVD-T-OTP-00345/CAR-OTP-0039-0058 at 0060, [REDACTED]; EVD-T-OTP-00682/CAR-OTP-
0058-0167 at 0190.

872 [REDACTED].

873 EVD-T-OTP-00345/CAR-OTP-0039-0058 at 0060, [REDACTED].
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mindful that the enemy may still have positions in the quarter.®”> That had to be the
case. There is no way that the loyalists could have moved safely onto PK12 without
first ensuring that the critical road junction, and the surrounding district were

secure behind them. It is plain from any [REDACTED] that this took some time.

359. [REDACTED] the Central African components of the loyalist forces were
working to restore normal life for the civilian population, including the return of
electrical power.®”® [REDACTED)], efforts were also being made at this time to
ensure that goods looted by Bozizé’s troops but abandoned, should be returned to
their owners. ¥’ Indeed it is evident that no such scheme could have been
implemented before 31 October. Willy Bomengo was tasked to assist in this.®®

However, on 31 October he was arrested for stealing goods.®”

8. 1-2 November

360. Elements of Bozizé’s forces had reached Sibut®’ and Sido by 2 November.3!
It has been suggested that Mr. Bemba visited PK12 on 2 November.?? Whilst there
is no dispute about the fact of such a trip being made, the date of 2 November does
seem an unlikely one, given that Bangui airport was still closed,®® and the fact that
the weight of the evidence supports an arrival at the airport®* with vehicle

transport to, firstly, the Presidential residence, and then onwards to PK12.5%

874 EVD-T-OTP-00345/CAR-OTP-0039-0058 at 0060, [REDACTED]; EVD-T-OTP-00682/CAR-OTP-
0059-0167 at 0182.

875 EVD-T-OTP-00345/CAR-OTP-0039-0058 at 0060, [REDACTED].

876 EVD-T-OTP-00345/CAR-OTP-0039-0058 at 0060, [REDACTED].

877 D-19, T-285, p.33; T-287, pp.24, 26.

878 D-45, T-298 pp.51-52.

879 D-45, T-297, pp.3, 38; T-298, p.52.

880 D-56, T-314, p.18; T-316, p.12.

881 D-56, T-316, p.12.

882 Prosecution Closing Brief, paras. 699-700.

883 EVD-T-OTP-00585/CAR-OTP-0045-0002 at 0077.

884 P-44-T-205, pp.40-41; P-36, T-215, p.19; D-50, T-254, pp.39-40; D-51, T-261, p.55; D-19, T-285, pp.5-
6.

885 P-38, T-34, pp.35-36; P-42, T-65, pp.11-13; T-66, p.7; P-63, T-113, pp.25-27.
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9. 3 November

361. On 3 November, Bangui airport reopened.®¢ In fact only three flights landed
that day.®” D-50 was a member of the USP which was tasked with liberating the
airport from rebel control.®® After this was done, they had to clear the area up to
PK12.8% He didn’t encounter any MLC soldiers, because they took a different route
to PK12.8° His USP unit plainly took the sweep of Avenue des Martyrs to the
airport, then a route through the 8% Arrondissement to PK12.%! This would not
have brought them into contact with the soldiers [REDACTED], who had obviously
proceeded due north on the Avenue de I'Indépendance. Indeed it is plain that D-
50’s evidence is informative in two major respects: firstly, there was a very high
level of coordination of the loyalist forces — the USP unit of which D-50 was a
member was effectively one half of a pincer movement being orchestrated with
MLC soldiers in the 4" Arrondissement towards PK12. Secondly, there were areas
of Bangui through which MLC soldiers did not pass, including Miskine,
Combattant and the 8" Arrondissement. This accords with the evidence of

[REDACTED] forces did not pass through these areas.®?

362. D-50's evidence as to the date of this offensive is not specifically clear. Three
factors however suggest it was 31 October: firstly, the action occurred after Bozizé’s
troops had been occupying districts of Bangui for five days;?® secondly, he recalls

heavy rain at the start of the operation;** and thirdly, he recalls that the loyalist

86 EVD-T-OTP-00585/CAR-OTP-0045-0002 at 0077.

87 EVD-T-OTP-00585/CAR-OTP-0045-0002 at 0078.

85 D-50, T-254, p.26.

89 D-50, T-254, p.26.

50 D-50, T-254, p.42.

81 D-50, T-254, pp.26-27.

82 D-45, T-295, p.10; D-19, T-286, p.11; See also CHM-01, T-353, p.56.

85 D-50, T-254, p.18.

84 D-50, T-254, p.26; see also EVD-T-OTP-00345/C AR-OTP-0039-0058 at 0060, [REDACTED]
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forces “gave themselves the night” after the arrival of the MLC troops in the

afternoon of 30 October®” before commencing their attack.

363. Flights into and out of Bangui airport did not commence immediately upon
its liberation.®” In the Defence submission, however, it is extremely unlikely that
the airport remained closed for more than, say a couple of days after its retaking by

loyalist forces.

10. 4-8 November

364. The Prosecution has not established with any clarity the date on which the
loyalist forces took control of PK12. Similarly unclear is whether the withdrawal of
Bozizé’s troops from the area was followed by a period of return. Three of the
[REDACTED] from the area suggest that Bozizé’s troops remained in and around
PK12 well into November.?® P-73 says Bozizé’s troops withdrew from PK12 on 31
October 2002,%° but some elements returned on 4 November, driving the same

vehicles they had taken with them 4 days earlier.”®

365. There is of course evidence from other sources which indicates that Bozizé’s
troops returned to PK12 in the days after their withdrawal.”" Judge Aluoch asked
Defence witness D-56 additional questions regarding the identity of “unruly

perpetrators”:

JUDGE ALUOCH: ... Who were they, these unruly soldiers? Were
they part of Bozizé's soldiers or part of FACA? That's what I want to
know.

85 D-50, T-254, p.22.
86D-50, T-254, p.25.
87D-50, T-254, p.37.

55 P-23, T-53, pp.26-27.
%9 P-110, T-73, p.53.

%0 P-110, T-73, p.54.

1 D-56, T-314, pp.12-13.
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THE WITNESS: I'm talking about our soldiers, members of the rebel
movement that I was within.

JUDGE ALUOCH: And by that answer, can I take it that these
unruly soldiers were not part of the rebel group?

THE WITNESS: I said those unruly soldiers were part of the rebel
movement. They were lacking in discipline, and they went back to
places that we had already been to commit acts of violence and
abuse.

366. P-42 says Bozizé’s troops withdrew from PK12 to PK22 on 6 November.?* P-
23, places their departure from PK12 on 7 November. He maintains that there were
no MLC troops in PK12 before that date.” P-69 said the MLC troops arrived on 8
November 2002.%%* P-23 recalls that it was on that date that the MLC troops, having

arrived at PK12 on foot, were given 4x4 vehicles.”®

11. December 2002 to March 2003

367. On 7 December 2002, loyalist forces recaptured Damara. * Shortly
afterwards, the then Chef d’Etat Major, died.’” Prior to General Mbeti-Bangui’s
death, his replacement General Gambi, had written to Mr. Bemba to ask whether
the MLC could send another battalion of troops as reinforcements.”® Prosecution

witness, P-36, [REDACTED)], recalls the request.””

368. General Gambi visited Mr. Bemba in Gbadolite sometime in January 2003 to
further plead his case. Even though [REDACTED)] could not be more specific than
January to March regarding the visit, the arrival of the troops at the end of January

narrows the time bracket. [REDACTED] remembers clearly that it was in January.*

%02 P-42, T-64, p.13.

93 P-23, T-53, p.27.

904 P-69, T-192, p.22.

%5 P-23, T-51, p.13.

96 Prosecution Closing Brief, para. 83.

%07 D-19, T-292, p.23; P-31, T-183, p.50; P-9, T-106, pp.15-17; D-53, T-229, p.30; D-50, T-254, p.49.
208 EVD-T-D04-00065/CAR-D04-0003-0136.

99 P-36, T-215, pp.18-19.

910 [REDACTED].
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Mr. Bemba was with several members of his General Staff, but was not able to
make a decision as to whether to send further troops at the time of the visit. He

needed to discuss the matter further with his staff.!!

369. This reinforcement troops arrived around about 20 January 2003.°2 A whole
battalion came as reinforcement.”’® The battalion was composed for the most part of
Central Africans and MLC soldiers.”* The battalion commander was Congolese and
his deputy was Central African.”’® CHM-01 said that the reinforcements didn't stay
in PK12, they went directly north.”® They wouldn't stay in PK12 where there was

no threat.””” They were sent to Bozoum.*'8

370. One of the difficult aspects of the decision to reinforce the numbers of troops
in the CAR for Mr. Bemba must have been balancing the need to protect his men
and fulfil his commitment to President Patassé, with the growing international
pressure which was being applied to President Patassé.®® Accordingly, on 16
January, the MLC committed to withdraw from the CAR.°* There was a press
release which sanctioned the decision, and it was also communicated to the
media.””! Mr. Bemba was aware that an immediate retreat could put the MLC at risk

in terms of what it had experienced in the past with the CAR.*?

911 [REDACTED].

%2 CHM-01, T-357, pp.51-53; EVD-T-D04-00063/CAR-D04-0003-0133; EVD-T-D04-00067/CAR-D04-
0003-0138; EVD-T-D04-00068/CAR-D04-0003-0139; EVD-T-OTP-00703/CAR-D04-0002-1641 at 1726;
P-169, T-137, p.6.

913 D-19, T-288, p.42; T-295, p.36; CHM-01, T-357, pp.47-48, 51-53.

911 D-19, T-295, p.37.

915 D-19, T-295, p.37.

916 CHM-01, T-357, pp.51-53.

917 CHM-01, T-357, pp.51-53.

915 D-19, T-295, p.36.

915 D-53, T-234, pp.47-48.

%20 P-15, T-209, p.19.

921 P-15, T-209, pp.33-34; EVD-T-OTP-00407/CAR-OTP-0004-0667 at 0687.

92 P-15, T-209, pp.33-34.
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371. The order to retreat was given by President Patassé. He issued an order to
the Ministry of Defence and General Bombayake who passed the order to
Mustapha.®”® When Mustapha arrived in Bossangoa, he received a call at 2:00am
from President Bongo of Gabon asking him to do his best to leave the country by
the 15th of this month.*?* This call was received on the same day Commander René
died. *> When Mustapha reported this piece of information to Mr. Bemba he asked
him whether his senior authorities had given him the order to retreat, and if so, he
should do it.** Mr. Bemba said he couldn't give him the order to retreat because he

hadn't given him the order to advance in the first place.®”

372. The next day, Mustapha received a phone call from General Bombayake
saying that Ange-Félix Patassé had requested them to withdraw.*?® This call came
two days after Bossangoa was captured®” and Mustapha received no order from
Mr. Bemba to withdraw.”®® Mustapha gave his soldiers the instructions to withdraw
by 6 March 2003.! He informed Yves who was in Bossembélé as well as Seguin.*®

Yves’s battalion left on 7 or 8 of March.%3

373. The withdrawal of the troops was complicated and disorganised.*** The three
battalions of the MLC were supposed to have vehicles to reach PK12 where they
would be replaced by the FACA soldiers at various positions, and transportation

was supposed to be provided at Port Beach in order for them to cross.”®® However,

923 D-53, T-231, pp.37-38.

924 D-19, T-285, pp.9-10; T-291, p.13.

925 D-19, T-292, p.16. This was towards the end of the operation in February; D-19, T-292, p.45.
926 D-19, T-292, p.16.

927 [REDACTED].

928 [IREDACTED)].

99 [REDACTED].

%0 D-19, T-291, p.11.

91 P-169, T-137, p.12.

92 P-169, T-137, p.12.

933 P-169, T-137, p.30.

94 D-53, T-230, p.62; T-231, p.36; D-49, T-271, pp.21-22; P-213, T-188, p.25; D-19, T-291, p.13.
95 D-53, T-231, p.36.
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it did not happen as planned.”* The MLC soldiers were relieved at Sibut, Bozoum
and Bossangoa by Central African troops and started going home very slowly.*
One detachment was able to return under acceptable conditions, the other two
encountered difficulties.”® The units travelled in three lorries to Bossembeélé. The
transfer took a whole day.”® From Bossembélé to Bangui, the transport took two
days by lorry.®® The withdrawal lead to a counter-offensive by General Francois

Bozizé's troops?! and it was in PK30 or PK25 that they met the MLC troops.?*

374. From then, there was no safe way to cross over.”® The soldiers who were in
Bangui crossed to Zongo, others who were in the north crossed at different
points.”* The troops were being pursued and chased by the enemy, some died and
drowned.”*® Some were not all able to get back to the DRC, some took the road to
Cameroon.”* [REDACTED]. [REDACTED].*¥ [REDACTED)], the whole city was in
chaos.”® The crossing of this battalion took two or three weeks, but even after a
month many had not returned.®” During the course of the withdrawal, no MLC
unit went 200km south of the capital,®’ to the city of Mongoumba.® On the day the
MLC contingent left, Bozizé's rebels captured Bangui.” According to CHM-01, %

Bozizé’s troops looted the capital for three days after they arrived.

936 D-53, T-231, p.36.

%7 D-19, T-285, pp.9-10.

938 D-53, T-230, p.62.

99 D-45, T-295, p.38.

940 D-45, T-295, p.39.

91 D-53, T-231, p.37; D19, T-291, p.13; EVD-T-OTP-00407/CAR-OTP-0004-0667 at 0687.

%2 D-19, T-285, p.9.

%3 D-49, T-271, pp.21-22.

o4 D-49, T-271, pp.20-21.

945 D-49, T-271, pp.21-22; P213, T-188, pp.24-25.

946 P-213, T-188, pp.24-25.

97 [REDACTED].

48 D-19, T-285, pp.9-10.

99 D-19, T-285, pp.9-10.

950 EVD-T-D04-00011/CAR-D04-0002-1286.

%1 D-45, T-295, pp.40-41; D-19, T-289, pp.14-15; even P-213 didn’t understand why the MLC would
have been in Mongoumba when their initial mission was to progress to Chad, P-213, T-209, pp.23-24.
%2 D-19, T-291, p.13.
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IV. THE ELEMENTS OF THE CRIMES HAVE NOT BEEN ESTABLISHED

All witnesses stated categorically that Bozizé’s forces had retreated before MLC troops
arrived and took control of their areas. They testified that upon the MLC'’s arrival, no
armed group was present in their areas.%*

Fatou Bensouda

A. Introduction

375. The Prosecution must prove, beyond reasonable doubt, all elements of its

case, including contextual elements.*

376. In its drive to convict Mr. Bemba on the basis of rumours, speculation, and
incentivised finger-pointing, the Prosecution failed to establish the basic elements
of its case, namely the existence of an armed conflict throughout the charged time
period, and the existence of a wide-spread attack as concerns the crimes against

humanity of rape and murder.

377. The Prosecution Closing Brief claims that the MLC were the only troops
present at the time that the alleged crimes occurred. If that is the case, then the
requisite nexus between the alleged commission of crimes, and the non-

international armed conflict (NIAC) has not been established.

378. The Prosecution case is also plagued by systematic ambiguity concerning
dates, locations and the identity of perpetrators. Whilst some level of imprecision is
permissible, the extent of it in this case has rendered it impossible for the Defence to

meaningfully defend Mr. Bemba.

%3 CHM-01, T-357, pp.87-88.
%4 Prosecution Closing Brief, para. 188.
%5 1CC-02/11-01/11-572, paras. 36-47.
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379. The Prosecution failed to establish that the elements of individual offences
are satisfied in relation to each confirmed incident. The Prosecution also cannot fill
evidentiary lacunae as concerns the confirmed material facts by relying on evidence

of facts and incidents that fall outside the confirmed case.

380. Moreover, the Prosecution failed to dispel the reasonable possibility that the
crimes were committed by persons other than members of the MLC falling under

the effective control of Mr. Bemba.

B. The Prosecution case is defective due to lack of specificity

381. The Prosecution case violates article 67(1) through its failure to provide
sufficient specificity concerning either the dates on which the alleged crimes
occurred,®® or the dates on which the MLC were alleged to be present in the
location in question.”” The burden falls on the Prosecution to demonstrate that the
ability of the Accused to prepare his defence was not materially impaired due to

lack of specificity.”®

382. Regulation 52(b) provides that the DCC shall include “a statement of facts,
including the time and place of the alleged crimes [...]”. The jurisprudence of the ad
hoc Tribunals underscores that a date may be considered to be a material fact if it is
necessary to inform a defendant clearly of the charges so that he may prepare his
defence.” If a date is a material fact, it must be pleaded with sufficient specificity,

avoiding “broad date ranges” .9

9% Prosecution Closing Brief, paras. 202, 210-211, 222, 235, 297, 364, 371, 408-409.

97 Prosecution Closing Brief, paras. 201, 222, 235, 295, 364, 371.

98 Nahimana A]J, para. 327.

9% Tadic¢ T], para. 534; AJ, para. 88; Ntakirutimana AJ, para. 25 ; Ndindabahizi A]J, para. 19.
%0 Kvocka et al. AJ, para. 31.
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383. This deficiency, which is evident in both Prosecution pleadings and
evidence, has prevented the Defence from contesting whether MLC were in fact
present at the time of the alleged crimes. This is a key issue due to the Prosecution’s
attempt to attribute responsibility to unidentified members of the MLC through

their alleged control over certain areas on certain dates.*!

384. In such circumstances, the specificity of the dates is not an issue of
peripheral importance, but goes to the heart of the Defence ability to contest the

liability of the MLC for the acts in question.

385. The prejudicial impact on the Defence is aggravated by the plethora of
evidence concerning crimes committed by pro-Bozizé forces in the same
locations, *2 which the Prosecution completely ignored in its wilful attempt to
construct an artificial version of reality, in which crimes were — according to the

Prosecution — only committed by the MLC.

386. The Prosecution’s position that crimes were only committed by the MLC%
evidences a ‘wilful blindness” on their part to contemplate the possibility that
civilian crimes could have been attributed to forces other than the MLC. This
approach contaminated their investigative approach to the case, and the resultant
testimony adduced by witnesses. The Prosecution never explored the possibility
with witnesses that pro-Bozizé forces could have been present in the area at the

time, and could have been responsible for crimes.?*

387. This vagueness is not cured by the existence of more specific dates, which

have been provided by some witnesses. Firstly, the witnesses in question colluded

%! See for example, Prosecution Closing Brief, paras. 241, 261, 271, 297, 317, 358, 364, 371, 381, 387.
%2 P-151, T-175, pp.27-28; D-30, T-340, p.15; T-341, p.3.

%3 Prosecution Closing Brief, paras. 18, 19, 34, 49, 86, 90, 146, 188, 200.

%4 EVD-T-OTP-00057/CAR-OTP-0057-0107_R01; EVD-T-OTP-00029/CAR-OTP-0039-0341_R01.
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on dates with a view to ensuring that responsibility would fall on the MLC, and
secondly, the witnesses were affiliated to OCODEFAD, which restricted

membership and material benefits to “victims” of the MLC.%

388. As will be elaborated in Chapter V, the Prosecution case is defective due to
its failure to adduce sufficiently detailed information concerning the identity of the
perpetrators of the alleged crimes, which has rendered it impossible to ascertain
tirstly, whether the perpetrators were, in fact, members of the MLC, and secondly,

whether the particular perpetrators fell under the effective control of Mr. Bemba.

389. Apart from limited examples referring to (fictitious) pseudonyms, the
Prosecution has not adduced the names of any physical perpetrators, nor has it
called any physical perpetrators as witnesses. The Defence has therefore had no

mechanism to investigate this aspect of the Prosecution case.

390. Although the ad hoc Tribunals have accorded the Prosecution a degree of
latitude regarding the obligation to provide the name of each and every
perpetrator, there has never been a case in which the Prosecution has failed to
provide the names of any physical perpetrators. Investigative difficulties should
not be relied upon to completely deprive the Defence of any ability to contest the

Prosecution case.

391. In the specific context of command responsibility, the ad hoc Tribunals have
confirmed that the following is a material fact: “that the accused is the superior of
sufficiently identified subordinates over whom he had effective control — in the
sense of the material ability to prevent or punish criminal conduct — and for whose

acts he is alleged to be responsible”.”® Neither the Second Revised DCC, nor the

%5 See Chapter IL
%6 Renzaho AJ, para. 54.
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evidence, nor the Prosecution Brief provide sufficient information to establish that
the persons - who committed the specific confirmed crimes — were the subordinates
of Mr. Bemba and that he exercised effective control over these specific persons at

the time the alleged crimes occurred.

392. This lacuna in the Prosecution case is underscored by their failure to call any
physical perpetrators to testify as witnesses, notwithstanding that such persons
would be best placed to give evidence if they were indeed subordinated to Mr.

Bemba or under his effective control at the time of the alleged crimes.

393. Conversely, the Prosecution’s failure to provide names of physical
perpetrators has rendered it impossible for the Defence to question or call such
persons as witnesses in order to establish that they were not Mr. Bemba’s

subordinates or under his effective control at the time the alleged crimes occurred.

394. An accused is not responsible for the crimes of physical perpetrators if the
link between the accused and the perpetrator is too remote. This is a question of
fact and evidence.”” It is, however, impossible for the Defence to contest the issue of
remoteness in the absence of information, which enables the Defence to establish
key factual matters, such as the hierarchy of the physical perpetrators within the

MLC, and from whom they received orders or sanctions.

395. The absence of information concerning the perpetrator’s identity is
aggravated by the lack of detail concerning dates and specific locations of the
alleged crimes. Without the identity of the perpetrator, the Defence cannot
challenge the assertion that he was a member of the MLC. However, without
sufficiently specific information concerning dates, locations, and troop movements,

the Defence also cannot challenge the potential involvement of the MLC as a group.

%7 Ori¢ AJ, para. 20.
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This is of crucial importance given that the case record is replete with examples of
allegations of crimes committed by pro-Bozizé forces, which were falsely attributed
to the MLC (as discussed below). It is equally possible that the crimes could have
been committed by bandits or civilians, which seems to have been the case with P-

29, who testified that the perpetrators did not have weapons.*®*

396. This lack of specificity and detail in either the Prosecution charges or the
evidence itself also vitiates the allegation that Mr. Bemba knew or should have
known that subordinates, falling under his effective control, had committed crimes

or would commit crimes.

397. Finally, as elaborated in Chapter V, the Prosecution evidence concerning the
perpetrators’ identity is lacking in probative value, and based on fallacious
assumptions regarding identification through language and clothing. Even if it
were sufficient to identify physical perpetrators through their alleged membership

of the MLC, the Prosecution evidence failed to do so.

C. The Contextual Elements were not proved
1. The contextual elements of crimes against humanity

398. The Pre-Trial Chamber confirmed the following:

e An attack against the civilian population from on or about 26 October 2002
to 15 March 2003, in locations including but not limited to Bangui - PK 12,
Boy-Rabé, Fou (also written as Fouh) - Mongoumba, Bossangoa, Damara,
Bossembélé, Sibut, Bozoum and Bossemptelé;*”

e That the attack was comprised of murder, rape and pillage;

%8 Prosecution Closing Brief, para. 264.
99 JCC-01/05-01/08-424, para. 91.
970 JCC-01/05-01/08-856-AnxA-Red, para. 36.
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e That the attack was committed in furtherance of an organisational policy; **

e That the MLC perpetrators, under the effective control of Mr. Bemba, were
aware at all relevant times that their conduct was part of a widespread attack
on the civilian population; and

e That at all relevant times, Mr. Bemba knew that his conduct was part of such

a widespread attack.*”

399. The Trial Chamber is required to consider whether the Prosecution has
established these elements, irrespective of whether the Defence raises specific

argumentation on these points.

400. Crucially, the Prosecution had failed to adduce any argumentation regarding
the material allegation that Mr. Bemba knew, at all relevant times, that his conduct

was part of a wide-spread attack on the civilian population.

401. Article 30(1) of the Statute stipulates that unless otherwise specified, a
person will only be criminally liable for crimes committed under the jurisdiction of
the Court if all material elements are committed with intent and knowledge.
Contextual elements of a crime are considered to fall within the elements, which are
relevant to an accused’s mens rea.’”® Article 7 also differs from precedents in that it
explicitly states the requirement that the accused must be aware of the attack. The
general view was that this requirement would have been inferred in any event,

given the jurisprudence, the requirements of article 30, and the general principles of

971 JCC-01/05-01/08-856-AnxA-Red, para. 39.

972 JCC-01/05-01/08-856-AnxA-Red, para. 41.

978 Martinovi¢ and Naletili¢ AJ, para. 113; Kordi¢ and Cerkez A], paras. 99-100; Kunarac AJ, para. 102;
Popovic et al. T], paras. 1185, 1323-1324, 1417-1419, 2067-2069.
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international criminal law. It was nonetheless included to accommodate those

delegations that wanted no ambiguity on the point.**

402. Section 8 of the General Introduction to the Elements of Crimes further
specifies that “the appropriate mental elements, apply mutatis mutandis, to all those

whose criminal responsibility may fall under articles 25 and 28 of the Statute”.

403. Inits Second Amended DCC, the Prosecution pleaded that Mr. Bemba knew
that his conduct was part of a widespread attack on the civilian population.®”® The
contents of this DCC were vetted by the Trial Chamber, and as such, the Defence
was entitled to rely on it as concerns the contours of the Prosecution’s obligation to

prove its case.

404. Although the Prosecution is not required to establish that Mr. Bemba was
aware of all aspects of the attack, it must establish that Mr. Bemba was aware that
his conduct took place within the general contours of such a widespread attack at

all relevant times. In particular, to substantiate an allegation that Mr. Bemba’s

conduct is comprised of a failure to prevent crimes, the Prosecution must establish
that such omissions occurred at a time when Mr. Bemba possessed actual
knowledge concerning the existence of an armed attack against the civilian

population in CAR, as of 26 October 2002 onwards.

405. The Prosecution asserts at footnote 374 that Mr. Bemba’s awareness of such
an attack is demonstrated in its mode of liability section. It is not. The evidence
regarding ‘knowledge’ is unreliable, lacks specificity regarding dates and proof of

actual awareness of the existence of a widespread attack against the civilian

74 D. Robinson, "The Elements of Crimes Against Humanity’ in R. Lee (ed.) The International Criminal
Court: Elements of Crimes and Rules of Procedure and Evidence (Transnational Publishers 2001) p.64.
975 JCC-01/05-01/08-856-AnxA-Red, para. 41.
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population, and does not meet the requisite beyond reasonable doubt threshold.

Allegations concerning knowledge of pillage do not fulfil this element.?”

406. The Prosecution has also attempted to establish knowledge of the attack
through the allegation that “MLC troops were given license to commit crimes by
their hierarchy”.*”” This alleged fact was excluded from the ambit of the charges.”
The Trial Chamber further confirmed that the Prosecution could not rely on
assertions that MLC troops operated in a permissive environment. ° The
Prosecution cannot evade this ruling by replacing the words ‘carte blanche” with

‘license’.

407. The Prosecution evidence concerning the involvement of MLC commanders
in the commission of crimes is also predicated on the entirely unreliable evidence of
P-47 and P-213.%° The latter is, for the reasons set out in Chapter II, incapable of
belief. The allegation of P-47 on this point (to the effect that a “‘Commander” on the
ferry told the soldiers that they have no children and no family and should kill all
they find),”s! was also rejected by the Pre-Trial Chamber and excluded from the

charges.”®

408. The Prosecution failed to substantiate that the attack against the civilian
population occurred pursuant to an organisational policy of the MLC, and that Mr.

Bemba was aware of such. The existence of an organisational policy is a separate,

97 Article 7, Introduction, para. 3, ‘Elements of Crimes’. The Prosecution has failed to plead that the
‘pillage” was a coercive act that triggered a forcible displacement of the population (ICC-01/09-01/11-
373, para. 277) or otherwise satisfied Article 7(1). See also ICC-01/05-01/08-836, para. 94.

%77 Prosecution Closing Brief, paras. 40, 119.

978 JCC-01/05-01/08-424, paras. 387-389.

979 ICC-01/05-01/08-836, para. 49.

90 The futility of attempting to use P-47 to corroborate P-213 is underscored by the fact that if P-47
were to be believed, P-213 either doesn’t exist or is Libyan, P-47, T-176, pp.64-65.

%1 Prosecution Closing Brief, fn. 380.

%2 JCC-01/05-01/08-424, para. 390; ICC-01/05-01/08-836, para. 53.
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cumulative element of an "attack directed against any civilian population”.*®® The
Prosecution must establish that the organisation (as an entity) either actively
promoted or encouraged the attack in question, or at the very least (and in
exceptional circumstances), engaged in deliberate inaction, which was consciously

intended to encourage the attack. %

409. The Second Revised DCC pleaded that this element can be inferred through
a series of acts, which the Prosecution fails to replicate or substantiate. No evidence
is cited in relation to the allegation that MLC troops organised themselves into
small groups and committed rape and pillage during house to house searches.*
The Prosecution has abandoned the allegation that women were raped because
they were rebel sympathisers, or that men were raped in front of their families to

humiliate them.

410. The Prosecution’s attempt to rely on ‘directives’ issued by the MLC
hierarchy®® introduces a new material fact, which falls outside the scope of the
confirmed material facts, and must therefore be disregarded by the Chamber. As
noted above, both the specific assertion that MLC troops were given license to
commit crimes, and the allegation that MLC troops were given direct instructions
to kill and destroy because they had no wives, children and relatives in the CAR

falls outside the ambit of the confirmed case.

411. None of the allegations or evidence establish that Mr. Bemba was aware of

the existence of an organisational policy by the MLC.

93 JCC-01/05-01/08-424, paras. 80, 94.

%4 Elements of Crimes, Article 7, fn. 6. See also D Robinson, 'The Elements of Crimes Against
Humanity” in R Lee (ed) The International Criminal Court: Elements of Crimes and Rules of
Procedure and Evidence (Transnational Publishers 2001) p.69.

%5 Prosecution Closing Brief, para. 39.

%6 Prosecution Closing Brief, para. 40.
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412. Both the paucity and unreliability of the evidence relied upon by the
Prosecution to establish the existence of a widespread attack is discussed below in

relation to the alleged crimes pertaining to the different localities.

2. The contextual elements of War Crimes

413. The Trial Chamber’s assessment as to the existence of a NIAC must be based
on the matrix of ‘conflict’ that pertains specifically to engagement between the MLC
and pro-Bozizé forces comprised of soldiers from the CAR. The participation of the
MLC inheres from the requirement that the charged crimes must take place in the
context of, and be associated with, the armed conflict in question.*” The
involvement of any non-CAR armed groups on the pro-Bozizé side would also
transform the conflict into an uncharged international armed conflict,® for which

no Regulation 55 notice has been provided.

414. In the same manner that there can be different types of armed conflicts
occurring in the same time in the same country,’® it is possible that the threshold
for a NIAC might be met for certain specific military engagements in particular

localities at particular times, and not others.

415. A NIAC only exists when the requisite level of intensity is met, that is, there
is a “protracted armed conflict” between the groups in question.”® The threshold
ceases to be met if the conflict devolves to the level of riots, internal disturbances or
tensions, or isolated or sporadic acts of violence,*! or if the conflict ceases to be

between organised armed groups. The fact that the violence might, at a certain

%7 As applied in ICC-01/04-01/06-2842, paras. 561, 563, and critically, 564. See also Article 1(1) of
Additional Protocol IL

%8 D. Akande, “Classification of Armed Conflicts: Relevant Legal Concepts”, Wilmshurst (ed.)
International Law and the Classification of Conflicts (OUP, 2012), p.39.

989 JCC-01/04-01/06-2842, paras. 540, 543.

9% Article 8(2)(f).

91 Article 8(2)(f).
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point, intensify to a sufficient extent to trigger the threshold does not

retrospectively transform the preceding violence into a NIAC.*?

416. The Prosecution case was confirmed on the basis that there was a
“protracted armed conflict between Bozizé troops, on one side, and Patassé troops
and the MLC on the other side”, during all relevant times concerning the charges.?*
The Prosecution alleged that the fighting continued throughout the five-month
period in different locations including, but not limited to Bangui, PK12, Fouh,
Mongoumba, Bossangoa, Damara, Bossembélé¢, Sibut, Bozoum and Bossemptelé as

the MLC advanced to various areas previously occupied by Bozizé’s forces.”*

417. The Prosecution has nonetheless failed to specity, or prove that there were
direct and protracted engagements between pro-Bozizé forces (composed of CAR
nationals) and the MLC from the date of the charges. In term of actual ‘clashes’
between such specific forces, the Prosecution Closing Brief is limited to the
following evidential allegations: that the MLC engaged in hostilities in PK12 on 30
October 2002;%° on 7 December 2012, MLC forces attacked Bozizé’s forces in
Damara;*® the MLC captured Bossembélé from Bozizé’s forces on 26 December

2002; and the MLC clashed with Bozizé’s forces in Sibut on 14 February 2003.%”

418. The Prosecution also puts forward the contradictory position that in PK12
and Mongoumba, “MLC troops did not engage in direct military combat with

Bozizé rebel forces”.?® In contrast to their assertion that the MLC engaged in

92 D. Akande, “Classification of Armed Conflicts: Relevant Legal Concepts”, Wilmshurst (ed.)
International Law and the Classification of Conflicts (OUP, 2012), p.30.

993 [CC-01/05-01/08-856-AnxA-Red, para. 42.

994 ICC-01/05-01/08-856-AnxA-Red, para. 44.

95 Prosecution Closing Brief, para. 126. The Closing Brief further asserts that the first casualties were
not reported until 30 October 2002 (para. 145).

9% Prosecution Closing Brief, para. 130.

%7 Prosecution Closing Brief, para. 131.

9% Prosecution Closing Brief, para. 35.
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hostilities in PK12 on 30 October, the Prosecution also asserts that Bozizé forces had
already withdrawn prior to the arrival of the MLC in PK12, due to shelling and
bombing from Patassé’s forces.” Similarly, the Prosecution claims that when the

MLC troops entered Damara and Sibut, they were the only troops present.10®

419. Inits attempt to assert that crimes in the CAR were only committed by MLC
troops, the Prosecution alleges that “[a]ll witnesses stated categorically that
Bozizé’s forces had retreated before MLC troops arrived and took control of their
areas. They testified that upon the MLC’s arrival, no armed group was present in

their areas.” 100!

420. The Prosecution has thus conceded that the elements for a NIAC involving
the MLC would not have been met in relation to the events pertaining to these

areas: the Prosecution cannot have its cake and eat it too.

421. Moreover, the Prosecution does not specifically plead or substantiate that the
MLC ‘takeover” of Bozoum, and Bossangoa involved clashes or engagement with

pro-Bozizé forces.!%?

422. The Prosecution refers to an attack against the civilian population in
Mongoumba on 3 March 2003, and in PK12,'%* but, by its very description, a
civilian population cannot be considered as an “organised armed group” for the

purpose of article 8(2)(f) of the Statute.

9 Prosecution Closing Brief, para. 49.

1000 Prosecution Closing Brief, paras. 86, 90, 101.
1001 Prosecution Closing Brief, para. 188.

1002 Prosecution Closing Brief, paras. 124-137.
1003 Prosecution Closing Brief, para. 135.

1004 Prosecution Closing Brief, para. 35.
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423. The Prosecution also failed to substantiate the existence of protracted
hostilities between MLC and pro-Bozizé forces throughout the charged time-
period. As set out in Chapters III and V, the evidence does not establish that the
MLC, as an organised group, were present in Bangui before 30 October 2002, the
existence of protracted hostilities between organised armed groups at this point in

time,'%% or the participation of the MLC, as an organised group, in such.

424.  As concerns alleged hostilities accompanying the departure of the MLC, the
Prosecution relies only on P-42’s uncorroborated testimony, which lacks any
specificity concerning dates or locations.!® P-42 also does not specify the source of
his knowledge: given the fact that a CAR resident in PK12 would not have any first-
hand knowledge of MLC casualties, his testimony on this point is either pure
conjecture, which has no evidential weight, 1’ or likely to have been obtained
through his OCODEFAD interactions. 1% As elaborated in Chapter II, P-42’s
testimony is completely unreliable and must be excluded from the Trial Chamber’s

consideration.

D. The charged incidents of rape were not proved

425.  The allegations of rape are comprised of the following confirmed incidents:

e The rape of [REDACTED] and [REDACTED] in Fou on 26 October or
27 October; 1009

e The rape of [REDACTED] near PK 12 on 26 October;!?1

e The rape of [REDACTED] in Boy-Rabé, Bangui, on 30 October;!!!

1005 Haradinaj et al. T], para. 49.

1006 P-42  T-64, p.14.

1007 JCC-01/09-01/11-1334-Anx-Corr, paras. 12, 80.
1008 P-42, T-65, pp.41-47.

1009 JCC-01/05-01/08-856-AnxA, para. 46.

1010 JCC-01/05-01/08-856-AnxA, para. 47.
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e The rape of [REDACTED], [REDACTED], [REDACTED],
[REDACTED] and [REDACTED] on or about 8 November, in or near
PK12;1012

e The rape of [REDACTED] on or about 8 November, in or near
PK12;1013

e The rape of eight unidentified victims between 26 October and 31
December near Bangui;!*

e The rape of 22 unidentified women between October and 31
December near Bangui;!%'s

e The rape of five unidentified victims between October and 31
December near Bangui;!?¢ and

e The rape of [REDACTED] on or about 5 March 2003 near

Mongoumba.!?”

426. The judgement cannot be based on incidents falling outside the above facts
and circumstances; the Trial Chamber must therefore exclude all evidence
concerning the alleged rapes of [REDACTED], ™8 [REDACTED] (P-82), 10
[REDACTED] (P-69) and his wife, [REDACTED],'%2 Pulchérie Makiandakama (V-
01) 12t [REDACTED] (P-79) and her daughter, 2 and rapes witnesses by
[REDACTED] (P-119).1023

1011 JCC-01/05-01/08-856-AnxA, para. 48.

1012 JCC-01/05-01/08-856-AnxA, para. 49.

1013 JCC-01/05-01/08-856-AnxA, para. 50.

1014 JCC-01/05-01/08-856-AnxA, para. 51.

1015 JCC-01/05-01/08-856-AnxA, para. 52.

1016 JCC-01/05-01/08-856-AnxA, para. 53.

1017 JCC-01/05-01/08-856-AnxA, para. 54.

1018 Prosecution Closing Brief, paras. 201-208.
1019 Prosecution Closing Brief, paras. 219, 228-233.
1020 Prosecution Closing Brief, paras. 247-258.
1021 Prosecution Closing Brief, paras. 268-286.
1022 Prosecution Closing Brief, paras. 294-300.
1023 Prosecution Closing Brief, para. 310.
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427. The Prosecution cannot attempt to introduce evidence of these unconfirmed
incidents through the broad reference to ‘unidentified victims” in the Second
revised DCC. The Pre-Trial Chamber explicitly refused to confirm any unidentified
incidents of rape in the charge of rape.'®® The Chamber also underscored that it was
not permissible for the Prosecution to plead its case in a vague manner with a view

to moulding the case against the Accused during the proceedings.'’»

428. The Prosecution failed to apply to amend the charges prior to the
commencement of the trial,'% and it would now be ultra vires to consider these
incidents. The Defence’s right to be informed in specific detail of the nature of the

charges against it should also not be prejudiced by the Prosecution’s failures.

429. Irrespective as to whether the Prosecution established that the alleged rapes
occurred,'” the rape charges must be dismissed due to the Prosecution’s failure to
establish, beyond reasonable doubt, that the actual perpetrators were MLC troops

falling under the effective control of Mr. Bembea.

E. The charged incidents of pillage were not proved

430. The confirmed pillage charges are comprised of the following incidents:
e Pillage of the house of [REDACTED]’s uncle on or about 26 October
near PK12;1028
e Pillage of livestock in Bossongoa belonging to [REDACTED];1%%

1024 JCC-01/05-01/08-424, para. 169, where the Pre-Trial Chamber concludes that the allegations of
rape included in the statement of witness 47 would not be included in the charge of rape confirmed
by the Chamber.

1025 JCC-01/05-01/08-424, para. 208, citing to Kupreski¢ AJ, para. 92.

1026 Article 61(9), ICC-01/04-01/07-1547-tENG, para. 19.

1027 See submissions concerning each locality below.

1028 JCC-01/05-01/08-856-AnxA, para. 47.

1029 JCC-01/05-01/08-856 AnxA, para. 47.
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e Pillage of [REDACTED]’s house on or about 30 October, in Boy-Rabé,
Bangui;!%%0

e Pillage at the [REDACTED] compound on or about 8 November at, or
near PK12;19! and

e Pillage at the [REDACTED] house on or about 8 November at, or near
PK12.1052

431. The following allegations fall outside the scope of the above incidents, and
must be disregarded:
e The pillage of Mbata’s house in Nguinda neighbourhood on 1
November;103
e The pillage of [REDACTED]'s house in Boy-Rabé, at Boy-Rabé's
market on 28 October;03
e The pillage of [REDACTED]'s house and her sister in law in the 4th
arrondissement on 27 October;10%
e The pillage of [REDACTED]'s house in PK12 on an unspecified
date;103
e The pillage of [REDACTED]'s house in PK12 on 22 November;'® and
e The pillage of [REDACTED]'s house and other incidents of pillage
[REDACTED].1%%

1030 JCC-01/05-01/08-856 AnxA, para. 48.
1031 JCC-01/05-01/08-856 AnxA, para. 49.
1052 [CC-01/05-01/08-856 AnxA, para. 50.
1033 Prosecution Closing Brief, paras. 356-363.
1034 Prosecution Closing Brief, paras. 380-385.
1035 Prosecution Closing Brief, paras. 391-394.
1036 Prosecution Closing Brief, paras. 408-411.
1057 Prosecution Closing Brief, paras. 439-442.
1038 Prosecution Closing Brief, paras. 395-401.
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432. Items referred to by witnesses fall within the purview of items required for
military necessity.!®® These include, but are not limited to, communication devices
(such as radios, televisions, and telephones),'* food items and animals,!®! means of
transport,'®? and money.!* The Prosecution has nonetheless ignored, and thus
failed to fulfil, its obligation to establish, beyond reasonable doubt, that the
allegedly seized items were not appropriated for military necessity. This burden
falls on the Prosecution, given that “international humanitarian law allows the

taking of war booty without the need for justification”.104

433. The Prosecution has also failed to recognise the distinction between pillage
and “booty”, “plunder”, or other lawful forms of requisitioning. The right of
requisition and seizure, as traditionally understood, is not restricted by the confines
military necessity,'™ and encompasses a broader range of property. Moreover,
although the ad hoc Tribunals penalise plunder, this prohibition falls outside of the

scope of the Rome Statute.!04

1039 Article 53 of the Hague Regulations provides that “All appliances, whether on land, at sea or in
the air, adapted for the transmission of news, as for the transport of person or things, ... depots of
arms, and generally, all kinds of munitions of war, may be seized even if they belong to private
individuals [...]”, http://www.icrc.org/customary-ihl.eng/docs/v1l rul rule51.

1040 See for example, Prosecution Closing Brief paras. 388, 403.

1041 See for example, Prosecution Closing Brief, paras. 403, 419; Ori¢, 98bis Oral Decision, pp.9026-
9031.

1042 See for example, Prosecution Closing Brief, para. 413.

1043 See for example, Prosecution Closing Brief, para. 388.

1044 Knut Dormann, Elements of War Crimes under the Rome Statute of the International Criminal Court
(2003), p.272. Seizure of material obviously related to the conduct of military operations, though
restricted, are lawful in principle, see The Hague Regulations, Article 53 (2), quoted in Naletili¢ TJ,
para. 616. See also Marti¢ TJ, para. 102.

1045 Q. Triffterer, Commentary on the Rome Statute of the International Criminal Court — Observers’
Notes, Article by Article 27 ed., (C.H. Beck Hart Nomos, 2008), p.409-410. See also Article 53 of
Hague Regulations which provides for the seizure of property for use by the military, without
reference to a threshold requirement that such use must be necessary.

1046 The Rome Statute definition of pillage derives from The Hague Regulations of 1907, and not the
later Geneva Conventions and treaties, which formed the basis for prosecution at the ad hoc
Tribunals. Triffterer, p.288.
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434. As an example, when P-213 was questioned in relation to an alleged “first
day booty rule”, the Prosecution failed to explain to the witness the difference
between “booty” and “pillage”, nor did the Prosecution seek clarification as to
whether P-213’s understanding of the notion of “booty” accords with the specific

elements of pillage under the Rome Statute.!0

435. The Prosecution’s failure to attribute concrete evidence of pillage, as
opposed to other lawful or non-prohibited conduct, is exemplified by its reference
to the MLC Chief of Staff allegedly using a “pillaged” vehicle from the Moroccan
Embassy.1® If a soldier is utilising a vehicle in his official functions, then the
vehicle has not been appropriated for ‘private or personal use’. Similarly, vehicles
belonging to an Embassy are “public’ property, which can be appropriated for the

use of the loyalist forces.

436. The Prosecution assertion that the alleged victims of pillage were never
compensated for the property taken from them is also contradicted by Prosecution
evidence.!™ Prosecution witnesses testified that they received compensation in
connection with their status as victims of the MLC, in the form of food, forms of
transport, and money inter alia.’’’ As some of these witnesses were only victims of

pillage, the compensation was obviously intended as a form of restitution.!%!

1047 Prosecution Closing Brief, para. 540; P-213, T-187, pp.55-57. The testimony was also elicited from
the witness vig highly leading and suggestive questions (see for example, P-213, T-187, p.57 where
the Prosecution firstly informs the witness of the existence of such a rule, and then suggests that it
may have been presented to the soldiers orally).

1048 Prosecution Closing Brief, para. 562; P169, T-137, p.51. The testimony of P-169 is, in any case,
based on second-hand anonymous hearsay, tainted by the witness’s own lack of credibility, and
riddled with inconsistencies (for example, P-169, T-137, pp.49, 51). P-36 also testified that war booty
was never authorised (P-36, T-214, pp.56-57).

1049 Prosecution Closing Brief, paras. 361, 370, 377, 379, 384, 409, and 413.

1050 P-68, T-49, p.4; P-23, T-52, p.26; T-54, p.26; P-81, T-55, p.28; P-80, T-61, p.26; P-42, T-65, p.41; P-
110, T-128, pp.3-4.

1051 P42, P-73, P-119, P-110 are all victims of looting and/or beating as well as members of
OCODEFAD. See P-42, T-65, pp.41-47; P-73, T-71, pp.55-58; P110, T-128, pp.3-4; P-119, T-82, pp.46-
47; T-87, pp.29-30; P-110, T-125, pp.23-24.
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437.  Although this compensation was distributed by OCODEFAD, OCODEFAD
was itself, funded by the CAR Government.!®? The CAR Government also awarded

compensation to victims independently of OCODEFAD. 103

438. The CAR Government’s payment of compensation is consistent with the fact
that the Patassé Government had overall control over the forces deployed in the
CAR, and was the ultimate beneficiary of any items taken during the course of
events. When Bozizé replaced Patassé as President, he assumed responsibility for
any legal obligations of his predecessor. Neither Patassé nor Bozizé requested Mr.
Bemba to make any contributory payments, nor put him on notice of the need to do
so. The grant of compensation to victims in the CAR thus displaced and/or satisfied

any putative duty on the part of Mr. Bemba to take such measures.

439. The intrinsic link between pillage allegations and future reparations has also
undermined the credibility of Prosecution witnesses. The central conflict caused
between a witness” duty to tell the truth, and the prospect of a significant monetary
reward for either fabricating of exaggerating claims of pillage was succinctly
demonstrated by the testimony of P-73. P-73 testified that a person purporting to be
an ICC representative was collecting victim applications “for the purpose of
reparations”.!® When P-73 attempted to explain the items which had been taken
from him, which would normally have fallen outside of the definition of pillage, !>

he said he received the following rebuke: 1%

1052 P29, T-81, p.38; P-229, T-101, pp.15-16; P-68, T-50, pp.27-28; P-23, T-54, pp.24-26; P-81, T-55,
pp.53-54; P-42, T-65, p.47; P-6, T-95, pp.8-9; P-82, T-60, pp.33-36.

1053 P82, T-59, p.15; T-60, pp.31-41.

1054 P-73, T-73, p.19.

1055 Food items obtained on credit, and a radio, none of which were taken by force.

1056 P-73, T-73, p.19.
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People are mentioning large sums of money, and you, you are
mentioning just small amounts of money. You don't want to eat of
the cake?

440. Other applicants were also pressured to submit false allegations to the ICC

on this point.1%

441. Falsification and exaggeration regarding the existence of pillage has
significant implications for the Trial Chamber’s ability to ascertain whether the
gravity threshold for pillage has been met, and the reliability and probative value of

the evidence concerning the gravity of the individual cases of pillage.

442.  Although the Chamber ordered VPRS to request the affected persons to
resubmit their application forms,'®8 such a measure was patently inadequate and
would have forced the persons to incriminate themselves as concerns their initial
attempt to defraud the ICC. Most of the victims maintained their previous (grossly
exaggerated) claims, 1 and some increased the amount of damages
claimed.!® There is no indication that any victim-witnesses were cautioned of the

consequences of submitting false evidence or testimony to the Court.

1057 P-73, T-73, pp.20-21.

1058 JCC-01/05-01/08-1593-Conf-Exp.

1059 JCC-01/05-01/08-1957-Conf-Anx70-Red; ICC-01/05-01/08-2185-Conf-Anx38-Red; ICC-01/05-01/08-
1957-Conf-Anx137-Red; ICC-01/05-01/08-1957-Conf-Anx140-Red; ICC-01/05-01/08-1957-Conf-
Anx141-Red; ICC-01/05-01/08-1957-Conf-Anx174-Red; ICC-01/05-01/08-2185-Conf-Anx72-Red; ICC-
01/05-01/08-1957-Conf-Anx4-Red; ICC-01/05-01/08-1957-Conf-Anx6-Red; ICC-01/05-01/08-2185-Conf-
Anx3 -Red; ICC-01/05-01/08-1957-Conf-Anx10-Red; ICC-01/05-01/08-1957-Conf-Anx11-Red; ICC-
01/05-01/08-1957-Conf-Anx13-Red; ICC-01/05-01/08-1957-Conf-Anx14-Red; ICC-01/05-01/08-2185-
Conf-Anx4 -Red; ICC-01/05-01/08-1957-Conf-Anx17-Red; ICC-01/05-01/08-1957-Conf-Anx19-Red;
ICC-01/05-01/08-1957-Conf-Anx21-Red; ICC-01/05-01/08-1957-Conf-Anx22-Red; ICC-01/05-01/08-
1957-Conf-Anx24-Red; ICC-01/05-01/08-1957-Conf-Anx26-Red; ICC-01/05-01/08-1957-Conf-Anx27-
Red; ICC-01/05-01/08-1957-Conf-Anx28-Red; ICC-01/05-01/08-1957-Conf-Anx29-Red; ICC-01/05-
01/08-1957-Conf-Anx31-Red; ICC-01/05-01/08-1957-Conf-Anx34-Red; ICC-01/05-01/08-1957-Conf-
Anx36-Red; ICC-01/05-01/08-1957-Conf-Anx37-Red.

1060 [CC-01/05-01/08-1957-Conf-Anx3-Red; ICC-01/05-01/08-1957-Conf-Anx8-Red; ICC-01/05-01/08-
1957-Conf-Anx9-Red; ICC-01/05-01/08-1957-Conf-Anx23-Red; ICC-01/05-01/08-1957-Conf-Anx25-
Red; ICC-01/05-01/08-1957-Conf-Anx32-Red; ICC-01/05-01/08-1957-Conf-Anx35-Red.
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443. Notwithstanding indicia of false information being submitted to the ICC in
this case, the Prosecution failed to conduct any investigation into the matter, in
violation of its positive obligation to investigate issues impacting on the credibility

of victims and witnesses, and its specific Article 70 responsibilities.

444. In such circumstances, the Chamber cannot rely on the trial record to find
that the Prosecution has established that there is credible and reliable evidence

concerning the existence of pillage, and the nature of the items allegedly taken.

F. The charged incidents of murder were not proved

445. The confirmed charges of murder are comprised of the following incidents:

e The murder of the cousin of witness 22 in Bossangoa and the brother of

witness 87, 30 October, in Boy-Rabé. 10!

446. In limiting the charges to the above incidents, the Pre-Trial Chamber
emphasised that the information provided 