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Trial Chamber I (“Trial Chamber” or “Chamber”) of the International Criminal Court
(“Court” or “ICC”), in the case of The Prosecutor v. Thomas Lubanga Dyilo hereby
delivers the following Decision on the “Prosecution’s Urgent Request for Variation of
the Time-Limit to Disclose the Identity of Intermediary 143 or Alternatively to Stay
Proceedings Pending Further Consultations with the VWU” .1

L. History

1. On 12 May 2010 the Chamber issued its Decision on Intermediaries.? As part
of its submissions, the defence had expressed its profound concern as to the
involvement and role of certain intermediaries in this case, culminating in an
application to call two intermediaries (321 and 316) and for disclosure of a
substantial amount of information regarding intermediaries in the case.® The
defence suggested that the instances of alleged inappropriate behaviour by the
two above-mentioned intermediaries are likely to apply equally to others.
Although, contrary to the Chamber’s indication on 7 July 2010 (see below),
there was no specific application to call 143, the logic of the defence position is
that whenever inappropriate behaviour on the part of an intermediary is

established, he or she should be called to give evidence.*

2. The Chamber ordered 321 and 316 to give evidence.® For 143, it ordered that
his identity is to be disclosed to the defence, in order to enable the latter to
conduct necessary and meaningful investigations and to secure a fair trial for

the accused.® The Chamber consulted the Victims and Witnesses Unit

! Prosecution’s Urgent Request for Variation of the Time-Limit to Disclose the Identity of Intermediary 143 or
Alternatively to Stay Proceedings Pending Further Consultations with the VWU, 7 July 2010, ICC-01/04-01/06-
2515. This was originally filed as confidential, however it was reclassified public upon instruction from the Trial
Chamber on 8 July 2010.

2 Decision on Intermediaries, 12 May 2010, ICC-01/04-01/06-2434-Conf-Exp. A Public redacted version was
issued on 31 May 2010, ICC-01/04-01/06-2434-Red2.

3 ICC-01/04-01/06-2434-Conf-Exp and ICC-01/04-01/06-2434-Red2, paragraph 85.

* ICC-01/04-01/06-2434-Conf-Exp and ICC-01/04-01/06-2434-Red?2, paragraph 112.

3 ICC-01/04-01/06-2434-Conf-Exp and ICC-01/04-01/06-2434-Red?2, paragraph 150.

8 JCC-01/04-01/06-2434-Conf-Exp and ICC-01/04-01/06-2434-Red?2, paragraph 143.
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(“VWU”) and was furnished with a report on the security situation for 143.
Under the final orders, the Chamber ordered the Office of the Prosecutor
(“prosecution”) to disclose confidentially to the defence the names, and other
necessary identifying information, of intermediary 143 once the necessary

protective measures have been implemented.?

3. On 3 June 2010, the Chamber was informed that following discussions
between representatives of the prosecution and 143 about the impending
disclosure of his identity, the VWU was confident that it would be able to
implement protective measures for him by 13 June 2010, subject to his
willingness to comply.® On 8 June 2010, the Chamber was informed that
because of certain particular domestic arrangements for the intermediary —
who had been spoken to again — the measures would be put in place,
following a delay, during the week of 5 July 2010." Further discussions about
the date of implementation occurred on 9 and 10 June 2010, and it has not
been reported to the Chamber that at any stage during these exchanges the
intermediary indicated doubts about the proposals, or foreshadowed a

possible refusal to comply.!

4. On 16 June 2010, during closed session, the following exchanges occurred.!
During defence questioning of witness 581, the witness was shown the full
name of intermediary 143, as written down by prosecution counsel on a piece
of paper. He confirmed that this individual is an intermediary for the
prosecution.® A little later, in private session, defence counsel put the

following name to the witness [REDACTED)], to which he responded “that’s

7 See ICC-01/04-01/06-2434-Conf-Exp and ICC-01/04-01/06-2434-Red2, paragraph 42; Victims and Witnesses
Unit's report on intermediary DRC-OTP-WWWW-0143, 6 May 2010, ICC-01/04-01/06-2422-Conf-Exp.

8 ICC-01/04-01/06-2434-Conf-Exp and ICC-01/04-01/06-2434-Red2, paragraph 150 i).

° Email communication from the VWU to a Legal Officer of the Trial Division, 3 June 2010.

1 Email communication from the VWU to a Legal Officer of the Trial Division, 8 June 2010.

' Email communication from the VWU to a Legal Officer of the Trial Division, 9 June 2010; Email
communication from the VWU to a Legal Officer of the Trial Division, 14 June 2010.

" Transcript of hearing on 16 June 2010, ICC-01/04-01/06-T-302-CONF-ENG CT. Although this transcript is
marked confidential, the majority of the submissions and evidence referred to occurred in public session.

1 1CC-01/04-01/06-T-302-CONF-ENG CT, page 39, lines 12 — 23.

No. ICC-01/04-01/06 4/24 8 July 2010



the name of Mr 143”.1 The prosecution accepted that at least to a certain
extent, adopting the expression of the Presiding Judge, the cover of 143 was

“blown” .1

5. The Chamber was informed on 21 June 2010 that 143 had been told about
what had happened in court, as set out above, and he responded that he was
satisfied with the current arrangements and had no further security concerns.

Also, plans continued for the implementation of the full security measures in

early July 2010.1

6. However, on 6 July 2010 the Chamber was informed that the security
measures could not be put in place because 143 either rejected them outright
or intended to require adjustments.”” The Chamber was informed by the VWU
that, inter alia, a significant financial component had been raised by 143.
During submissions on 6 July 2010, the prosecution explained that the
witness wanted the entire proposal set out in writing, so that it could be
discussed with him by Friday 9 July 2010. If 143 agrees to these measures, the
Chamber was told that they cannot be implemented until, at the earliest,

Friday 16 July 2010.2°

7. The defence proposed a compromise, namely that it received full disclosure of
the identifying information for 143, for use in questioning in private session
only, with the information restricted to the core defence team in court, Mr

Lubanga and the long-term “resource person” in the Democratic Republic of

4 1CC-01/04-01/06-T-302-CONE-ENG CT, page 55, lines 15 — 17.

13 ICC-01/04-01/06-T-302-CONF-ENG CT, page 58, lines 14 — 16. ,

'® Email communication from the VWU to a Legal Officer of the Trial Division, 21 June 2010.

7 Email communication from the VWU to a Legal Officer of the Trial Division, 6 July 2010; Transcript of
hearing on 6 July 2010, ICC-01/04-01/06-T-310-CONF-ENG ET, page 1, lines 15 — 25. Although this transcript
is marked confidential, the submissions and decisions referred to occurred in public session.

¥ [CC-01/04-01/06-T-310-CONF-ENG ET.

1 ICC-01/04-01/06-T-310-CONF-ENG ET, pages 56, lines 13 — 22.

2 1CC-01/04-01/06-T-310-CONF-ENG ET, page 57, lines 2 — 4.
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the Congo (“DRC”).2 The prosecution opposed this suggestion, arguing that

disclosure should await full protective measures.

8. On 6 July 2010, once the Chamber had heard submissions, it ruled that the
relevant information, in its entirety, should be provided to the defence
(counsel and their assistants, and the “resource person”).? It was stressed
“emphatically” that the information should not go beyond those individuals —
that there is an absolute embargo on dissemination of this information to
anyone else, and that no investigative steps were to be taken that are based on
this information in any way.? The prosecution unsurprisingly immediately
indicated that the Chamber’s order was understood and would be

implemented.?

9. At the end of the hearing on 6 July 2010, the prosecution informed the Court
that they intended to apply for leave to appeal, and that they required the full
5 days provided by the Rome Statute framework to file their application. The

Chamber stayed its order overnight, to give time for reflection.?

10. At the beginning of the hearing on 7 July 2010, the Chamber, having heard

submissions, ruled as follows:

On 12 May 2010, the Chamber delivered its decision on intermediaries. At paragraph
143, the Chamber observed as follows as regards the issue of disclosure of the identity
of intermediary 143: "In the event the Chamber is sure that, in order to enable the
Defence to conduct necessary and meaningful investigations and to secure a fair trial
for the accused, it is strictly necessary for his identity to be disclosed. Without his
identity, this will not be possible. The Chamber reminds the Defence that this
information is disclosed confidentially solely for the purposes of bona fide trial
preparation. However, the evidence concerning this intermediary does not meet the
criteria for ordering him to be called in the context of the abuse of process application.

2! [CC-01/04-01/06-T-310-CONF-ENG ET, page 59, lines 13 — 24.

22 1CC-01/04-01/06-T-310-CONF-ENG ET, page 61, lines 10 — 22,

3 ICC-01/04-01/06-T-310-CONF-ENG ET, page 63, line 5 to page 65, line 5.
2 ICC-01/04-01/06-T-310-CONF-ENG ET, page 64, line 22 to page 65, line 5.
¥ 1CC-01/04-01/06-T-310-CONF-ENG ET, page 65, lines 21 — 22.

% 1CC-01/04-01/06-T-310-CONF-ENG ET, page 89, line 3 to page 90, line 25.
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In the final orders of the Chamber in that decision, at paragraph 150 the Chamber
ordered as follows: "The Prosecution is ordered to: (i) disclose confidentially to the
Defence the names and other necessary identifying information of the intermediary
143 (...) once the necessary protective measures have been implemented.” It is clear, on
the basis of those extracts from our decision on intermediaries, that the Chamber was
concerned to ensure that two things occurred: first, that the Defence had full
disclosure of identifying information in order to enable it to carry out meaningful
investigations in the DRC; and, second, that before those investigations commenced
necessary protective measures were implemented.

Extensive proposals were put together in order to ensure that intermediary 143 is
properly and sufficiently protected. As rehearsed in this Court yesterday afternoon,
the original plan which had been explained to intermediary 143 and which he had
accepted was very recently called into question by him.

The current position is that it is unclear as to whether he is simply going to reject the
proposals that have been put forward by the Victims and Witnesses Unit, or whether
he is going to accept them but only on the basis that further ingredients are added to
the proposals.

We are told that we will not know his position in all likelihood until the end of Friday
of this week and, thereafter, if the proposals are accepted, whether modified or not,
they will not be implemented until the end of next week.

A position that, as we understand it, was acceptable to the Defence and canvassed in
open court yesterday was that questioning of this witness should continue with the
Defence having been provided with the full identifying information for 143, but the
dissemination of that information is for the time being limited to those in the Defence
team present in Court, including the accused, and the resource person who operates
in the DRC. It was expressly recognised by counsel for the accused that no
investigative steps would be taken and that information would not be handed on to
any other person without prior leave of the Chamber.

At the close of play yesterday, Mr Sachdeva on behalf of the Prosecution indicated
that the Prosecution intend to seek our leave to appeal the disclosure order that we
made, which was entirely consistent with the limited disclosure regime that I have
just outlined. We asked the parties to reflect on the position overnight. Mr Biju-Duval
this morning has indicated that for the accused it would be unworkable for him to
divide up his questions so that the 143 issues are reserved until a later date. He
submits that the issues that he wishes to explore as regards that individual are
intrinsically bound up with all of the other areas which he wishes to explore.

Mr Sachdeva, for the Prosecution, argues that a divided cross-examination is
achievable and that the Chamber should require the Defence to conduct this
examination in two stages, leaving the 143 issues until after protective measures have
been implemented. Otherwise there are no proposals before the Chamber as to how
we can proceed, apart from simply adjourning until there is a resolution of the
security issues for 143.

Against that background, we return therefore to the decision that we handed down
on intermediaries. As already stressed, the underpinnings of the decision on 143
included the critical element that disclosure should not undermine proper protective
measures. That is a safeguard that we do not intend to water down.
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In our judgment the proposal outlined by the Chamber, which as I have said we
understood to be acceptable to the Defence, namely that disclosure should be limited
to those in Court today and the Defence resource person with no investigative steps
being taken until a further order was issued by the Chamber, does not materially
undermine the position of 143, or in any way enhance any risk that may exist for him.

There are no reasons to suppose that any member of the Defence team, or the accused,
will breach the clear indication that we have given as regards the effective non-use of
this material save for questions by Mr Biju-Duval, and in those circumstances we
intend to vary our decision of 12 May 2010 by ordering, as we did last night, that
there should be limited disclosure to the Defence team that will encompass those in
Court today, including the accused and the resource person, but limited in the sense
that its use is only for the purposes of Mr Biju-Duval's questions.

In those circumstances we do not consider that there is any potential increased risk to
143 and, [. . .] we do not consider it necessary to suspend that order pending any
application that may be made by the Prosecution for leave to appeal. It would, in our
view, only be necessary to suspend that order if there was a risk that it would
enhance or increase the security risk for 143.

In conclusion, the disclosure that we ordered last night is to be effected today.?”

11. The Chamber went on to indicate that it expected disclosure to occur within
the next half-an-hour, and arranged for the Court to reconvene at 14.30 for the

continuation of the defence’s questions.?® The Court adjourned at 10.32.

12. The order was not complied with. The history to what occurred is summarised

in the Chamber’s second Ruling, delivered later the same day, as follows:

Earlier this morning, the Chamber revisited the issue of disclosure of the relevant
identifying information for intermediary 143. We ordered that the material that
discloses his identity was to be provided to the Defence. That order was made some
time before half-past-10. At 12.45 the Chamber was informed, because we were
copied on an email, that disclosure had not been effected. That led to an email from
the Prosecution indicating that the Prosecutor wished for this issue to be re-ventilated
and an application was to be made for us to reconsider our decision.

Counsel for the Prosecution has appeared before us this afternoon. In essence, the
points that are made are as follows. On the procedural underpinnings of this
application, it is argued that the Chamber has an inherent power to revisit its
decisions and we are reminded that on one occasion at least the Chamber has varied
an earlier order.

*" Transcript of hearing on 7 July 2010, ICC-01/04-01/06-T-311-CONF-ENG ET, page 9, line 20 to page 13, line
25. Although this transcript is marked confidential, the submissions and decisions referred to occurred in public
session.

2 ICC-01/04-01/06-T-311-CONF-ENG ET, page 14, line 1 to page 16, line 2.

¥ ICC-01/04-01/06-T-311-CONF-ENG ET, page 16, line 3.
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