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Trial Chamber I ("Trial Chamber'' or ''Chamber'') of the International Criminal 

Court ("Court" or "ICC"), in the case of The Prosecutor v. Thomas Lubanga Dyilo, 

C'Lubanga case") delivers the following Decision on Intermediaries: 

I. Background and submissions 

1. The role of the intermediaries used by the Office of the Prosecutor 

("prosecution" or "OTP") has increasingly become a focus of scrutiny since the 

commencement of the Lubanga trial, leading to the application by the defence 

for disclosure of their identities. The submissions of the parties have evolved 

with the evidence in the case, and in this Decision the Chamber addresses the 

up-to-date representations made on each side, rather than engaging in a 

wholesale analysis of their earlier submissions. Nonetheless, it has been 

necessary to explore the history to this issue in detail, setting out aspects of its 

evolution. 

1. History 

Overview of the intermediaries 

2. The prosecution has used seven intermediaries, to contact approximately half 

of the witnesses it has called to give evidence against the accused in this trial 

("incriminating evidence"), namely intermediary REDACTED DRC-OTP-

WWWW-0031, REDACTED, intermediary DRC-OTP-WWWW-0081, 

REDACTED, intermediary DRC-OTP-WWWW-0143, REDACTED 

REDACTED, intermediary DRC-OTP-WWWW-0254, REDACTED, 

intermediary DRC-OTP-WWWW-0290, REDACTED, intermediary DRC-OTP-

WWWW-0316, REDACTED, and intermediary DRC-OTP-WWWW-0321, 

REDACTED.^ Of these the defence is aware of the identities and the roles of 

^ A comprehensive chart of individuals de facto carrying out intermediary functions, including prosecution staff, 
was provided by the prosecution in an email communication to the Legal Adviser to the Trial Division on 12 
February 2010. 
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intermediary 316 (REDACTED) and intermediary 321 (REDACTED), in the 

circumstances set out below, and the defence is also aware of the identity of 

REDACTED intermediary 31 (REDACTED), REDACTED,̂  REDACTED.̂  

3. Overall, the Chamber has been informed that 23 individuals or organisations 

contacted or introduced potential incriminating witnesses or individuals whose 

evidence falls within Article 67(2) of the Rome Statute ("Statute") or Rule 77 of 

the Rules of Procedure and Evidence ("Rules"). Of these intermediaries, 143 

(REDACTED), 321 (REDACTED) and 316 (REDACTED) have been involved 

with the highest number of trial witnesses (REDACTED); REDACTED 

intermediary 31 (REDACTED), intermediaries 254 (REDACTED), 81 

(REDACTED), 290 (REDACTED) and REDACTED. Most, although not all, of 

the intermediaries who contacted trial witnesses also contacted individuals 

whose evidence falls within Article 67(2) of the Statute or Rule 77 of the Rules 

{e.g. intermediary 143 (REDACTED) contacted REDACTED individuals and 

intermediary 316 (REDACTED) contacted REDACTED individuals in this latter 

category) .4 

4. One individual (DRC-OTP-WWWW-0178) ^ who provided material under 

Rule 77 of the Rules was contacted by intermediaries 143 (REDACTED) and 

intermediary 316 (REDACTED). Prosecution witness 157 (REDACTED) had 

contact with two intermediaries (z;zz. REDACTED intermediary 31 

^ Transcript of hearing on 24 June 2009, ICC-01/04-T-198-CONF-ENG ET; Transcript of hearing on 25 June 
2009, ICC-01/04-01/06-T-199-CONF-ENG ET; Transcript of hearing on 26 June 2009, ICC-01/04-01/06-T-
200-CONF-ENG CT; Transcript of hearing on 30 June 2009, ICC-01/04-01/06-T-201-CONF-ENG CT; 
Transcript of hearing on 2 July 2009, ICC-01/04-01/06-T-202-CONF-ENG ET. 
^ Transcript of hearing on 2 July 2009, ICC-01/04-01/06-T-202-CONF-ENG ET, page 80, lines 10 - 18; page 
80, line 25 to page 82, line 2 and page 82, line 22 to page 84, line 4. 
^ See footnote 1 and paragraph 32 of this Decision. Of the REDACTED individuals contacted by intermediary 
316, REDACTED were later considered as "potential Court witnesses", see Decision on Disclosure Issues, 
Responsibilities for Protective Measures and other Procedural Matters, 24 April 2008, ICC-01/04-01/06-1295-
Conf-Exp; Annex 1 on Decision issuing a confidential and public redacted version of "Decision on Disclosure 
Issues, Responsibilities for Protective Measures and other Procedural Matters", 8 May 2008, ICC-01/04-01/06-
1311-Conf-Anxl; Preliminary and Final Decisions on the group of potential court witnesses, 25 June 2009, 
ICC-01/04-01/06-1986-Conf-Exp, confidential and public versions issued on 9 July 2009, ICC-01/04-01/06-
2033. 
^ This individual is also known as DRC-OTP-WWWW-0253. 
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(REDACTED) and intermediary 321 (REDACTED)). 

5. Three intermediaries whose particular positions have been raised with the 

Chamber, as considered hereafter are: 

i) Intermediary 123 (REDACTED), who is not listed on any of the charts 

provided by the prosecution on the position of intermediaries, contacted 

an unspecified number of witnesses who either provided exculpatory 

information (Article 67(2) of the Statute) or who were material to defence 

preparation (Rule 77 of the Rules) in the context of the Katanga case.^ 

ii) Intermediary 154 (REDACTED), contacted three witnesses who either 

provided exculpatory information (Article 67(2) of the Statute) or who 

were material to defence preparation (Rule 77 of the Rules). 

iii) Intermediary 290 (REDACTED), who was involved in the initial contact 

with witness DRC-OTP-WWWW-0016, REDACTED ("prosecution 

witness 16 (REDACTED)'') (who testified before the Court between 9 and 

12 June 2009). 

The Chamber's original position on disclosure 

6. Following the referral of the case to Trial Chamber I on the confirmation of the 

charges, and during the ensuing pre-trial preparatory stage, the Chamber's core 

approach was that disclosure of the identities of the intermediaries was 

unnecessary because this information was irrelevant to the issues in the case, as 

known at that stage. Whilst the Chamber underlined the presumption that 

evidence will be served in a non-redacted form, it recognised that if particular 

material requires protection (for instance, if people or organisations may be 

^ Transcript of hearing on 14 October 2009, ICC-01/04-01/06-T-215-EXP-ENG ET, page 5, lines 6-10; page 6, 
lines 6-15. 
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placed at risk if their identities become known) and if the statement or 

document, in its redacted form, is sufficiently comprehensible for the purposes 

of dealing with trial issues, then the relevant identities may be disguised.^ 

The relevant chronology, focussing particularly on intermediaries 316 (REDACTED) and 

321 (REDACTED) 

7. Evidence demonstrating the potential for the use of intermediaries by the 

prosecution to be a live issue in the case emerged at an early stage. During the 

evidence of the prosecution's first witness on 28 January 2009, witness DRC-

OTP-WWWW-0298, REDACTED ("prosecution witness 298 (REDACTED)"), 

initially testified that he and his friends were coming home from school when 

armed UPC soldiers took them to a military training camp.^ Thereafter, when 

giving evidence about the circumstances of this recruitment, the witness said 

that in light of the oath he had taken to tell the truth before the Court, the 

questioning was causing him problems.^ After the lunch break, the witness 

testified that what he had said that morning did not come from him but from 

someone else.̂ ^ When questioned about his earlier testimony - that he had been 

taken by UPC soldiers on his way home from school - he said that it was not 

true.ii He said, "they taught me that over three and a half years. I don't like it. 

I would like to speak my mind as I swore before God and before everyone."!^ 

The witness stated that he had gone to an NGO that helped troubled children, 

and that he and his friends had been promised clothing and other things, and 

had been given their addresses and IDs.̂ ^ He was asked by the prosecution if 

he went to a training camp, and he replied, "I didn't go. They taught me those 

^ See, for example. Decision on the application to disclose the identity of intermediary 143, 19 November 2009, 
ICC-01/04-01/06-2190-Conf-Exp, paragraphs 3, 4 and 7 - 9 . Otherwise, a comprehensive sample of the 
Decisions dealing with the non-disclosure of the identities of intermediaries is set out in Annex A to this 
Decision. 
^Transcript of hearing on 28 January 2009, ICC-01/04-01/06-T-110-CONF-ENG CT, page 28, line 9 to page 
29, line 5 and page 32, line 16 to page 33, line 25. 
^ ICC-01/04-01/06-T-110-CONF-ENG CT, page 35, line 19 to page 36, line 14. 
^̂  ICC-01/04-01/06-T-110-CONF-ENG CT, page 40, line 10. 
^̂  ICC-01/04-01/06-T-110-CONF-ENG CT, page 41, lines 17 - 22. 
'̂ ICC-01/04-01/06-T-110-CONF-ENG CT, page 40, lines 11-12. 

^̂  ICC-01/04-01/06-T-110-CONF-ENG CT, page 40, lines 15 - 19. 
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things. They really deprived me. I couldn't follow my mind. I told myself I 

would do what I wanted, but in coming here I told myself that I would say 

what I know to be the truth." 14 

8. At this stage in his evidence, the prosecution requested a break,i5and when 

the Court resumed prosecution counsel sought time to investigate the security 

of, and protective measures for, this witness.^^ 

9. When he recommenced his testimony two weeks later (10 February 2009), the 

witness said that he would tell the truth, ̂ ^ and he testified extensively about the 

two occasions when he was abducted into the UPC army, and the time he spent 

in UPC training camps and on the battlefield. He indicated that he met 

intermediary 321 (REDACTED), REDACTED.^» He also mentioned that when 

he was in REDACTED, there were people who asked intermediary 321 

(REDACTED) to look for him.^^ 

10. In summary, therefore, the witness's final position was that his original 

account, including that given at the very outset of his testimony, was the truth 

and that he had not been persuaded to tell lies. Additionally, although he 

referred to intermediary 321 (REDACTED), he did not suggest that the latter 

had acted against the interests of justice. 

11. Witness DRC-OTP-WWWW-0299, REDACTED ("prosecution witness 299 

(REDACTED)"), gave evidence on 9 February 2009 that involved reference to 

^̂  ICC-01/04-01/06-T-110-CONF-ENG CT, page 40, lines 20 - 24. 
^̂  ICC-01/04-01/06-T-110-CONF-ENG CT, page 41, lines 6-12. 
^̂  ICC-01/04-Ö1/06-T-110-CONF-ENG CT, page 42, line 18 to page 43, line 22. 
^^Transcript of hearing on 10 February 2009, ICC-01/04-01/06-T-123-CONF-ENG CT, page 4, line 1. 
^̂  ICC-01/04-01/06-T-123-CONF-ENG CT, page 58, line 19 to page 59, line 15. 
^̂  Transcript of hearing on 11 February 2009, ICC-01/04-01/06-T-124-CONF-ENG CT, page 34, lines 12 - 13. 
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intermediary 321 (REDACTED), but he did not voice any criticisms of him or 

suggest that other intermediaries had acted against the interests of justice.^^ 

12. On 23 February 2009, witness DRC-OTP.WWWW-0213, REDACTED 

("prosecution witness 213 (REDACTED)") was called, and he gave evidence 

about REDACTED.21 Significantly, the witness stated "REDACTED.'"22 

13. On 27 February 2009, witness DRC-OTP-WWWW-0008, REDACTED, 

("prosecution witness 08 (REDACTED)") gave evidence that REDACTED 

intermediary 31 (REDACTED).^^ He did not voice any criticisms of him.^^ 

14. Witness DRC-OTP-WWWW-0011, REDACTED ("prosecution witness 11 

(REDACTED)"), gave evidence on 4 March 2009, in which he mentioned 

REDACTED intermediary 31 (REDACTED), but he did not voice any criticisms 

of him or suggest that any other intermediaries had acted against the interests 

of justice.^^ 

15. On 5 March 2009, the Chamber addressed the issue of disclosure of 

intermediaries generally, and the position of intermediary 143 (REDACTED) in 

particular. This was during an ex parte status conference when the position of 

all those who had assisted child soldiers to fill out victims' application forms or 

who generally effected introductions to the investigators from the OTP was 

addressed.2^ The prosecution, at the Chamber's request,^^ produced a chart in 

which the witness numbers for each former child soldier were listed against 

^̂  Transcript of hearing on 9 February 2009, ICC-01/04-01/06-T-122-CONF-ENG CT, page 22, line 8 to page 
23, line 3. 
^̂  Transcript of hearing on 23 February 2009, ICC-01/04-01/06-T-133-CONF-ENG CT, page 48, line 9 to page 
49, line 1. 
^̂  ICC-01/04-01/06-T-133-CONF-ENG CT, page 49, lines 1 - 4. 
^̂  Transcript of hearing on 27 February 2009, ICC-01/04-01/06-T-138-CONF-ENG CT, page 10, lines 2 - 14. 
^̂  ICC-01/04-01/06-T-138-CONF-ENG CT, page 10, line 2 to page 14, line 14. 
^̂  Transcript of hearing on 4 March 2009, ICC-01/04-01/06-T-142-CONF-ENG CT, page 11, lines 5 - 23. 
^̂  Transcript of hearing on 5 March 2009, ICC-01/04-01/06-T-143-CONF-EXP-ENG CT, page 1, lines 13 - 24. 
^̂  ICC-01/04-01/06-T-143-CONF-EXP-ENG CT, page 8, line 4 to page 9, line 16. 
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those who assisted them, whilst maintaining their anonymity. The chart was 

provided to the defence.̂ ^ 

16. The Chamber dealt with the twin issues then raised, as follows: 

[...] the Defence explained that they wished to explore the possibility that certain 
people have participated in preparing false evidence for alleged former child soldiers, 
and in this case that [143] helped the witness to invent a false story or a false identity, 
or both. However, Maître Mabille indicated that currently she is not able to give the 
Court more details on this suggestion save that she supplied the Bench with part of 
the interview of Witness 11 on the 19th of January, 2008.29 

[...] 

In all the circumstances, no evidential basis has been put before the court to support 
the suggestion or a line of questioning that [143] or others had set about securing 
false evidence from children which, self-evidently, could be Article 67(2) exculpatory 
material. On the material given to the Chamber during counsel's submissions, this 
remains an insufficiently founded allegation which the Defence has indicated it 
wishes to explore further having been given this person's identity. The Chamber has 
a clear duty to protect those at risk on account of the activities of the court (see Article 
68(1)). And the Bench would need to be provided with a sustainable basis justifying 
this line of questioning before contemplating issuing an order that the Prosecution is 
to reveal the identity of someone who may be exposed to risk once their name is 
revealed. A desire to pursue a speculative line of questioning is insufficient. Instead, 
the Chamber needs to be shown that the questions have a proper foundation. 
Therefore, the rights of the accused are not infringed if disclosure is withheld of 
material that would put [143] at risk of harm if the information is sought solely for 
the purposes of developing a line of questions that are based on mere supposition. 
Given the risks to this individual, in our judgement this conclusion is proportionate 
and necessary.3o 

17. Thereafter, on 20 March 2009 witness DRC-OTP-WWWW-0294, REDACTED 

(''prosecution witness 294 (REDACTED)''), gave evidence that he met 

intermediary 321 (REDACTED) during the demobilisation process when 

intermediary 321 (REDACTED) used to arrive with REDACTED.̂ i He said 

that intermediary 321 (REDACTED) worked with REDACTED intermediary 31 

(REDACTED), 32 and that intermediary 321 (REDACTED) helped him when 

^̂  ICC-01/04-01/06-2190-Conf-Exp, paragraph 8. 
^̂  Transcript of hearing on 13 March 2009, ICC-01/04-01/06-T-146-CONF-EXP-ENG ET, page 3, lines 11 -
18. 
^̂  ICC-01/04-01/06-T-146-CONF-EXP-ENG ET, page 6, line 19 to page 7, line 13. 
^̂  Transcript of hearing on 20 March 2009, ICC-01/04-01/06-T-152-CONF-ENG CT, page 42, line 18 to page 
43, line 6. 
^̂  ICC-01/04-01/06-T-152-CONF-ENG CT, page 42, lines 22 - 25. 
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REDACTED intermediary 31 (REDACTED) left.̂ ^ REDACTED intermediary 31 

(REDACTED) told the witness that if he had a problem he could contact 

intermediary 321 (REDACTED).^^ From time to time the witness spent the night 

at the residence of intermediary 321 (REDACTED), and sometimes 

intermediary 321 (REDACTED) gave him money.^^ 

18. On 24 March 2009, witness DRC-OTP-WWWW-0293, REDACTED 

("prosecution witness 293 (REDACTED)"), the mother of prosecution witness 

294 (REDACTED) gave evidence that REDACTED."^^ 

19. On 1 April 2009, the prosecution in an ex parte hearing accepted that references 

to the name "REDACTED", intermediary 321 (REDACTED), should no longer 

be redacted from document REDACTED (which is a handwritten statement 

that is relevant to prosecution witness 298 (REDACTED)).^^ 

20. Witness DRC-OTP-WWWW-0157, REDACTED ("prosecution witness 157 

(REDACTED)"), gave evidence on 9 June 2009, in which he stated that 

REDACTED.^^ He did not voice any criticisms of REDACTED intermediary 31 

(REDACTED) or suggest that any of the intermediaries had acted against the 

interests of justice.^^ 

21. Witness DRC-OTP-WWWW-0015, REDACTED ("prosecution witness 15 

(REDACTED)"),^^ commenced his evidence on 16 June 2009, when he made 

allegations against the intermediary 316 (REDACTED). He stated as follows: 

^̂  ICC-01/04-01/06-T-152-CONF-ENG CT, page 43, line 18. 
^̂  ICC-01/04-01/06-T-152-CONF-ENG CT, page 43, lines 21 - 23. 
^̂  ICC-01/04-01/06-T-152-CONF-ENG CT, page 43, line 18 to page 44, line 5. 
^̂  Transcript of hearing on 24 March 2009, ICC-01/04-01/06-T-153-CONF-ENG CT, page 53, line 13 to page 
54, line 4. 
^̂  Transcript of hearing on 1 April 2009, ICC-01/04-01/06-T-161-CONF-EXP-ENG ET, page 12, lines 6 - 10. 
^̂  Transcript of hearing on 9 June 2009, ICC-01/04-01/06-T-188-CONF-ENG CT, page 72, line 17 to page 74, 
line 24. 
^̂  ICC-01/04-01/06-T-188-CONF-ENG CT, page 72, line 22 to page 77, line 10. 
"̂^ Initially, this witness had stated to the prosecution that his name was REDACTED: DRC-OTP-0127-0074. 
This statements were entered into evidence with reference EVD-OTP-00319 on 17 March 2010; Transcript of 
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