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PRE-TRIAL CHAMBER II (the "Chamber") of the International Criminal 

Court (the "Court"), to which the situation in the Republic of Kenya has been 

assigned,^ issues the present decision pursuant to article 15(4) of the Rome 

Statute (the "Statute") on the "Request for authorisation of an investigation 

pursuant to Article 15" (the "Prosecutor's Request"), submitted by the 

Prosecutor on 26 November 2009. ̂  

In order to decide on the Prosecutor's Request, the Chamber will set out the 

criteria for the Chamber's authorization of an investigation under article 15 of 

the Statute (part I). Subsequently, the Chamber will examine whether the 

requisite criteria have been met (part II). Finally, the Chamber will lay out the 

material, temporal and territorial scope of the authorized investigation (part 

III). 

PROCEDURAL HISTORY 

1. On 6 November 2009, the Presidency issued the "Decision assigning the 

situation in the Republic of Kenya to Pre-Trial Chamber 11".̂  

2. On 26 November 2009, the Prosecutor filed the "Request for authorisation 

of an investigation pursuant to Article 15", together with 39 appended 

annexes, in which he requested the Chamber to "authorise the 

commencement of an investigation into the situation in the Republic of Kenya 

in relation to the post-election violence of 2007-2008" .̂  

1 Presidency, ICC-01/09-1. 
2ICC-01/09-3. 
3 Presidency, ICC-01/09-1. 
4 ICC-01/09-3 and its annexes. 
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3. On 10 December 2009, the Chamber issued the "Order to the Victims 

Participation and Reparations Section Concerning Victims' Representations 

Pursuant to Article 15(3) of the Statute" .̂  

4. On 21 December 2009, the Registry, through the Victims Participation and 

Reparations Section (the "VPRS"), filed the confidential and ex parte "Report 

Concerning Victims' Representations" with annexes, requesting an extension 

of time for the filing of victims' representations.^ 

5. On 23 December 2009, the Chamber issued the confidential and ex parte 

"Decision on Extension of Time Limit", granting the VPRS's request for 

extension of time and ordering the VPRS to file a report containing victims' 

representations at the latest on 15 March 2010.̂  

6. On 11 January 2010, Professors Max Hilaire and William A. Cohn (the 

"Applicants") submitted an application to appear as amicus curiae for the sake 

of filing observations on some issues related to the Prosecutor's Request 

"within 30 days or within such period" to be decided by the Chamber (the 

"Amicus Curiae Application").^ 

7. On 15 January 2010, the Prosecutor submitted a request for leave to 

respond to the Amicus Curiae Application (the "Prosecutor's Request for Leave 

to Respond").^ 

8. On 18 January 2010, the Prosecutor filed the confidential and ex parte 

"Prosecutor's Application for Access to any VPRS Filing and any Decision by 

this Chamber" (the "Prosecutor's Application"), requesting the Chamber (i) to 

grant the Prosecution access to the VPRS report, (ii) to order the VPRS to 

5 ICC-Ol/09-4. 
6 ICC-01/09-6-Conf-Exp and its annexes. 
7ICC-01/09-7. 
8ICC-01/09-8. 
9ICC-01/09-9. 
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notify the Prosecutor of any subsequent filings and disallow ex parte Registry 

only filings, (iii) to allow the Prosecutor to present his position on the 

substance of VPRS submissions and (iv) to re-classify the existing VPRS filings 

as public, unless there is a basis for maintaining confidentiality.^^ 

9. On 20 January 2010, a legal representative for one of the victims filed a 

response to the Amicus Curiae Application in which he requested the Chamber 

to reject it on several grounds (the "Legal Representative's Request").^^ 

10. On 27 January 2010, the Applicants responded to the Legal 

Representative's Request^^ as well as to the Prosecutor's Request for Leave to 

Respond^^ (the "Applicants' Requests"). 

11. On 3 February 2010, the Chamber rejected the Amicus Curiae 

Application, the Prosecutor's Request for Leave to Respond, the Legal 

Representative's Request and the Applicants' Requests.^^ 

12. On 18 February 2010, the Chamber rendered its "Decision Requesting 

Clarification and Additional Information".^^ 

13. On 3 March 2010, the Prosecutor filed a response to the Decision 

Requesting clarification and additional information together with 5 appended 

annexes (the "Prosecutor's Response").^^ 

14. On 15 March 2010, the VPRS submitted its "Report on Victims' 

Representations" together with 407 appended annexes, including the original 

^0ICC-01/09-10 and its annex. 
11ICC-01/09-11. 
12ICC-01/09-12. 
13ICC-01/09-13. 
14ICC-01/09-14. 
15ICC-01/09-15. 
16ICC-01/09-16 and its annexes. 
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victims' representations (the "victims' representations").^^ On 18 March, the 

VPRS filed the "Corrigendum to the Report on Victims' Representations" (the 

"Report on Victims' Representations").i^ 

15. On 24 March 2010, the Chamber issued its "Decision on Re­

classification and on the 'Prosecutor's Application for Access to any VPRS 

Filing and any Decision by this Chamber'".^^ 

16. On 29 March 2010, the VPRS tiled a public redacted version of its 

"Report Concerning Victims' Representations" ̂ ° as well as of the 

"Corrigendum to the Report on Victims' Representations" and its annexes 1 

and 5.21 

I. THE CRITERIA FOR THE CHAMBER'S AUTHORIZATION OF AN 
INVESTIGATION UNDER ARTICLE 15 OF THE STATUTE 

A. Article 15(3) and (4) and article 53(1) of the Statute - ''Reasonable 
basis to proceed'' standard 

17. Article 15 of the Statute regulates the procedure for initiating an 

investigation upon the Prosecutor's own initiative, subject to authorization by 

the Chamber. At the outset, the Chamber wishes to highlight that it is well 

aware that this article is one of the most delicate provisions of the Statute. The 

current provision is the product of extensive debates and division of views 

throughout the drafting process and until the end of the Rome Conference. 

The main point of controversy was whether the Prosecutor should be 

17 ICC-01/09-17-Conf-Exp and its annexes. 
18 ICC-01/09-17-Conf-Exp-Corr and its annexes. 
19ICC-01/09-18. 
20 ICC-01/09-6-Red and its annexes. 
21 ICC-01/09-17-Corr-Red and its annexes. 
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empowered to trigger the jurisdiction of the Court, of his own motion, in the 

absence of a referral from a State Party or the Security Council.22 

18. Thus, it suffices to mention that, insofar as proprio motu investigations 

by the Prosecutor are concerned, both proponents and opponents of the idea 

feared the risk of politicizing the Court and thereby undermining its 

"credibility" .2̂  In particular, they feared that providing the Prosecutor with 

such "excessive powers" to trigger the jurisdiction of the Court might result in 

its abuse.2^ This concern prompted the drafters of the Statute to seek a 

balanced approach that rendered the proprio motu power of the Prosecutor to 

initiate an investigation acceptable to those who feared it.̂ ^ The intended 

result was accomplished through the current text of article 15 of the Statute, 

22 Report of the Ad hoc Committee on the Establishment of an International Criminal Court, U N 
GAOR, 50th Sess., S u p p . N o . 22, U N Doc. A/50/22 (1995), pa ras 113-114; Report of the 
Preparatory Committee on the Establishment of an International Criminal Court, U N GAOR, 51st 
Sess., Vol. 1, S u p p . N o . 22, U N Doc. A/51/22 (1996), pa ra s 149-151; E.g., In favour: U N Doc. 
A/CONF.183/C1/SR.9, pa ra s 84-88 (Lesotho), 89 (Thailand), 89-91 Qordan), 93-94 (Mexico), 95 
(Costa Rica), 96-97 (Venezuela) , 100 (Morocco), 101-102 (Czech Republic) , 106-107 (Ireland), 
108-110 (Romania) , 116 (Australia) , 120-122 ( N e w Zealand) , 124 (Belgium), 131-132 (Trinidad 
a n d Tobago) , 134-135 (Nether lands) , 136-137 (Norway) ; U N Doc. A/CONF.183/C1/SR.9, 
pa ra s 1-2 (Italy), 3-4 (South Africa), 7-S (Tanzania) , 10 (Brazil), 11-12 (Denmark) , 13-14 
(Madagascar) , 15-16 (Germany) , 17-18 (Sweden) , 19-20 (Slovenia), 21 (Canada) , 22 (Chile), 23 
(Bahrain), 24 (Andorra) , 25-26 (Greece), 28 (Senegal), 31 (Azerbaijan), 32 (Republic of Korea), 
33 (Switzer land) , 34-35 (Togo), 36 (Sierra Leone), 41 (Portugal) , 42 (Burkina Faso), 43 (Peru), 
44 (Uruguay) , 45 (Namibia) , 46 (Poland) . O p p o s e d : U N Doc. A/CONF.183/SR.7, para . 88 
(Nigeria); U N Doc. A/CONF.183/C1/SR.9, pa ra s 82-83 (Iran), 92 (Kenya), 98 (Yemen), 99 
(Iraq), 103 (Indonesia) , 105 (India), 111-112 (Israel), 117 (Libya), 118 (Cuba), 119 (Egypt), 123 
(Saudi Arabia) , 125-130 (Uni ted States), 133 (Russian Federat ion) ; U N Doc. A/CONF.183/ 
C1/SR.9, pa ra s 6 (Nigeria), 9 (China), 29 (Tunisia), 30 (Algeria), 37 (Turkey), 38 (Japan), 39 
(Uni ted Arab Emirates) , 40 (Pakistan), 47 (Bangladesh) . 
23 Repor t of the P repa ra to ry Commi t t ee on the Es tab l i shment of an In te rna t iona l Cr imina l Cour t , U N 
GAOR, 51st Sess., Vol. 1, S u p p . N o . 22, U N Doc. AI51I11 (1996), para . 151; see also, C. Stahn, 
"Judicial Review of Prosecutor ia l Discretion: Five Years O n " , in C. S tahn a n d G. Sluiter (eds.). 
The Emerging Practice of the International Criminal Court, (Leiden, Boston: Mar t inus Nijhoff 
Publ ishers , 2009), p . 265. 
24 Report of the Preparatory Committee on the Establishment of an International Criminal Court, U N 
GAOR, 51st Sess., Vol. 1, S u p p . N o . 22, U N Doc, A/51/22 (1996), para . 151. 
25 The proposal submitted by Argentina and Germany to the Preparatory Committee in 
March 1998 introducing a layer of judicial control on the Prosecutor's discretion by way of 
seeking the Pre-Trial Chamber's authorisation prior to proceeding with an investigation, was 
the decisive factor for accepting the current text of article 15 of the Statute. See Proposal 
Submitted by Argentina and Germany, article 46, Information Submitted to the Prosecutor, U N Doc. 
A/AC.249/1998/WG.4/DP. 35 (1998). 
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which subjects the Prosecutor's conclusion that a reasonable basis to proceed 

proprio motu with an investigation exists to the review of the Pre-Trial 

Chamber at a very early stage of the proceedings, namely before the 

Prosecutor may start an investigation into a situation. In light of this 

background, the Chamber will examine the Prosecutor's Request taking into 

consideration the sensitive nature and specific purpose of this procedure. 

19. In this context, the Chamber wishes to point out that since the Statute is 

a multilateral treaty, the interpretation of its provisions is governed by the 

customary rules of treaty interpretation^^ embodied in articles 31 and 32 of the 

Vienna Convention on the Law of Treaties.^^ 

20. The Chamber notes that according to article 15(2) and (3) of the Statute, 

the Prosecutor, after having analyzed the seriousness of the information 

received from different sources, may conclude that there is "a reasonable basis 

to proceed with an investigation". In reaching this conclusion, rule 48 of the 

Rules of Procedure and Evidence (the "Rules") dictates that the Prosecutor 

"shall consider the factors set out in article 53, paragraph 1(a) to (c)". On the 

basis of a finding by the Prosecutor that there is "a reasonable basis to 

proceed with an investigation", the Prosecutor "shall submit" to the Chamber 

a request for authorization of the investigation. The Chamber, in turn, is 

mandated to review the conclusion of the Prosecutor by examining the 

available information, including his request, the supporting material as well 

26 See, e.g.. International Court of Justice (ICJ), The Dispute Regarding Navigational And Related 
Rights (Costa Rica v. Nicaragua), Judgment of 13 July 2009, para. 47; ICJ, Territorial Dispute 
(Libyan Arab JamahiriyalChad), Judgment of 3 February 1994, ICJ Reports 1994, para. 41; ICJ, 
Maritime Delimitation and Territorial Questions (Qatar v. Bahrain), Jurisdiction and 
Admissibility, Judgment of 15 February 1995, ICJ Reports 1995, para. 33. 
27 United Nations Treaty Series, volume 1155, p. 331; The Appeals Chamber supported this 
view in its Judgment on Prosecutor's Application for Extraordinary Review of Pre-Trial 
Chamber I's 31 March 2006 Decision Denying Leave to Appeal, ICC-01/04-168, para. 33. 
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as the victims' representations (collectively, the "available information").2^ If, 

upon examination, the Chamber considers that the "reasonable basis to 

proceed" standard is met, it shall authorize the commencement of the 

investigation. 

21. In this regard, the Chamber observes that the language used in both 

article 15(3) and (4) and in the chapeau of article 53(1) of the Statute is identical. 

The phrase "reasonable basis to proceed" in paragraph 3 regarding the 

Prosecutor's conclusion is reiterated in paragraph 4, which governs the 

Chamber's review of the Prosecutor's Request. Exactly the same language is 

also included in the opening clause of article 53(1) of the Statute. Thus, these 

provisions prescribe the same standard to be considered both by the 

Prosecutor and the Pre-Trial Chamber. In the Chamber's opinion, it would be 

illogical to dissociate articles 15(3) and 53(1) from article 15(4) of the Statute 

and to advance the view that the scope of the "reasonable basis to proceed" 

standard with respect to the Prosecutor is different than the one required for 

the Chamber's consideration, notwithstanding that the same language is used 

within the same or related articles and for the same purpose, le,, the opening 

of an investigation. 

22. This conclusion finds support in the travaux préparatoires of the Statute. 

Had the drafters intended different standards, they could have used different 

wordings. The drafting history of articles 15 and 53 of the Statute reveals that 

the intention was to use exactly the same standard for these provisions. Draft 

articles 12 and 13, which mainly captured the language of current article 15(1) 

to (3) of the Statute, used the terms "sufficient basis to proceed" as well as 

"reasonable basis to proceed" respectively. Draft article 54(1), presently article 

53(1) of the Statute, similarly referred to "reasonable basis". Further, draft 

28 For the purpose of the present decision, the available information also includes the 
Prosecutor's Response and the annexes attached thereto. 
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