












225; - Furthermore, Mr Abu Garda is not mentioned as participating ^ in thé ^ 

attack in the various statements made by AMIS personnel in relation to the 

attack. None of the AMIS personnel present at the MGS Haskanita at the time of 

the attack and who gave evidence, whether in writing^^^ or viva voce,'̂ '̂̂  identified 

Mr Abu Garda as one of the attackers. The AMIS investigation report, drafted in 

the immediate aftermath of the attack, does not include Mr Abu Garda among 

the individuals mentioned as "suspected main actors" in the attack,̂ ^^ 

,226rr—The Chamber notes the statements of two witnesses who were members of ̂ "̂" 

[REDACTED]. Witness 315 stated that [REDACTED] had found that Mr Abu 

Garda "[was] alleged to have participated in the Haskanita attack".^46 witness 

355 mentioned Mr Abu Garda as one of the "perpetrators".^^^ 

227.:. It is not clear.from the two witness statements whether [REDACTED] 

fourid that ;Mr Abu Garda personallyrparticipated in thé attack or, rather/ that hé ' ' 

was involved in it in some other way. It is to be noted that Witness 315 stated 

that [REDACTED] was not intended to conduct a criminal investigation,^^^ and 

that its report was based on facts that were not completely verified. ^̂^ In 

addition, the Chamber notes that the report was not presented by the 

Prosecution for the purpose of the confirmation hearing. As a result, the 

343 Statement of Witness 446, DAR-OTP-0169-0808 at 0826, para. 157; Statement of Witness 416, 
DAR-OTP-0165-0381 at 0392, para. 52; Statement of Witness 417, DAR-OTP-0165-0424 at 0437, 
para. 58; Statement of Witness 419, DAR-OTP-0165-0489 at 0509, para. 106; Statement of Witness 
420, DAR-OTP-0165-0521 at 0537 para. 95. 
344 Viva voce testimony of Witness 446, ICC-02/05-02/09-T-16-Conf-Eng at p. 49, Unes 9-11. 
345 DAR-OTP-0160-0826 at 0832-0833. 
346 Statement of Witness 315, DAR-OTP-0164-1159 at 1174, para. 63. 
347 Statement of Witness 355, DAR-OTP-0165-0352 at 0359, para. 45. 
348 Statement of Witiiess 315, DAR-OTP-0164-1159 at 1166, para. 28. 
349 Ibid., at 1174, para. 63. 
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Chamber has* not had the opportunity to carefully consider and analyse the -̂  ^̂^̂  

content of the report in its entirety. 

228. Tlie Chamber finds that the evidence tendered by the Prosecution, far 

from establishing Mr Abu Garda's participation in the attack, seems to concur 

with the submissions made by the Defence to the effect that Mr Abu Garda did 

not personally participate in the attack on Haskanita. 

229. jy[r_^^ provided an account of his activities and__ 

whereabouts at and around the time of the attack. ̂ ^̂  The substance of this 

statement, in particular as regards the various movements by Mr Abu Garda 

preceding, during and following the attack, is consistent with the evidence 

presented by the Defence and included in the statements of Witnesses DCW2,̂ ^^ 

,DCW3352.,andDCW4353 .. - „ _ . . . . , ,„.,,.....„.. .„. . . , . . , . . , . . . . ...... -._.,,,,..„.,......,,.,...,....... 

230. Considering the inherent inconsistency in the statement of Witriess 305; its 

contradiction by the statements of Witnesses 304 and 306; the striking fact that 

none of the Prosecution witnesses from AMIS who were present during the 

attack mentioned Mr Abu Garda as having participated therein; the 

documentary evidence from AMIS which makes no mention of him as part of the 

identified suspected attackers; and the fact that Witness 315 stated that the report 

was based on facts that were not completely verified, the Chamber comes to the 

conclusion that there are no substantial grounds to believe that Mr Abu Garda 

personally led and directly participated in the attack on the MGS Haskanita. 

350 ICC-02/05-02/09-T-12-Red-ENG at p. 49. The chamber recaUs tiiat Mr Abu Garda's unsworn 
statement is considered as part of the Defence's submissions. 
351 Statement of Witness DCW2, DAR-D05-0001-0003 at 0003-0004. 
352 Statement of Witness DCW3, DAR-D05-0001-0008 at 0008-0009. 
353 Statement of Witness DCW4, DAR-D05-0001-0011 at 0012, para. 10. 
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231: "In light óf the foregoing analysis/the Chamber concludes: that the 

evidence brought by the Prosecution is not sufficient to establish substantial 

grounds to believe that the existence of a common plan to attack the MGS 

Haskanita can be inferred from any of the conducts listed by the Prosecution as 

the alleged essential contribution of Mr Abu Garda to the implementation of a 

common plan. 

232. Therefore, the Chamber is not satisfied that there are substantial grounds 

to believe thatMr Abu Garda'can be held criminally responsible as either a direct -

or indirect co-perpetrator for the commission of the crime under article 8(2)(e)(iii) 

of the Statute. 

233. The Chamber further notes, without prejudice to what established in 

paragraph 158,. that the. above analysis, and. the related finding on the lack of v 

sufficierit evidence èübstahtiating the :Pfósecutio^^^^^ as.to: MrrAbu v. 

Garda's responsibility as a co-perpetrator or as an indirect co-perpetrator also 

exclude his responsibility under any other forms of liability contemplated in 

article 25(3)(a) of the Statute. 

CONCLUSION 

234. In light of the above, it is unnecessary to proceed to an analysis of whether 

there are substantial grounds to believe that the subjective elements of the crime 

charged in Count 2 are fulfilled. 

235. By the same token, the conclusion that Mr Abu Garda cannot be held 

criminally responsible for the crime charged in Count 2 makes it unnecessary to 

assess whether the elements of the crimes charged in Counts 1 and 3 of the DCC 
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are fulfilled,'as these offences were allegedly, committed during and/or in the 

aftermath of the attack on the MGS Haskanita. 

236. Accordingly, the Chamber declines to confirm the charges against Mr Abu 

Garda under Counts 1, 2 and 3 of the DCC, without prejudice for the Prosecution 

to subsequently request the confirmation of the charges against him, if such 

request is supported by additional evidence, in accordance with article 61(8) of 

the Statute. 

FOR THESE REASONS, THE CHAMBER 

DECLINES to confirm the charges against Mr Bahar Idriss Abu Garda; 

ORDERS the Registrar to notify the present Decision to (i) the UN Security 

Council; (ii) the Host State authorities; (iii) the Sudanese authorities and (iv) any 

other States or organisations which cooperated in any way for the purposes of 

the present proceedings; 
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DECIDES that the five-day period for the parties to present an'application for 

leave to appeal in accordance with rule 155(1) of the Rules shall start to run with 

effect from the date of notification of the Arabic translation of this Decision. 

Done in both English and French, the English version being authoritative. 

Dated this Monday, 8 Febraary 2010 
At The Hague, The Netherlands 
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^^ Separate opinion of Judge Cuno Tarfusser 

1. On the basis of the hearing held between 19 and 30 October 2009, the 

Chamber declined to confirm the charges brought by the Prosecutor against Mr 

Bahar Idriss Abu Garda. 

2. I fully concur with this decision. In particular, I subscribe to the analysis of 

the evidence from a factual standpoint as set forth in the Decision and to the 

conclusion that such evidence js not sufficient .to establish substantial groimds to 

believe that Mr Abu Garda can be held criminally responsible for the crimes as 

charged. 

3. However, I dissociate myself in several respects from the reasoning 

developed by the Majority to substantiate that conclusion. In my view, the 

lacunae^ and shortcomings exposed by, the .mere, factual assessment,of the 

evidence are so basic and fundamental that the Chamber need not conduct a 

detailed analysis of the legal issues pertaining to the merits of the case, in 

particular as to the existence of the material elements constituting any of the 

crimes charged. 

4. The reasons justifying this Separate Opinion are rooted in fundamental 

principles of criminal law and procedure. The purpose of the pre-trial procedure 

is to determine whether one or more individuals should be committed for trial. It 

is critically important for such determination that the pre-trial judge be in a 

position to establish a link between the historical events as charged and the 

alleged perpetrator(s) as identified by the Prosecutor. Whenever the evidence 

gathered by the Prosecutor does not allow such a link to be established, because 

it is flimsy, inconsistent or otherwise inadequate, it is a pre-trial judge's duty to 
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'decline to confirm the charges and to refrain from :conducting a detailed legal -

analysis of the facts, including the correspondence between the objective features 

of the facts, on the one hand, and the objective and subjective elements of a given 

crime, on the other. 

5. In other words, to establish at first the occurrence of the historical event(s) 

as well as a proper link between such events and the suspect as perpetrator 

{imputatio facti) is propaedeutic to any legal reasoning. Therefore, failure to 

demonstrate it makes it unnecessary to proceed to the legal characterisation of 

the historical event as a crime as well as to the determination of whether the link 

between such event and the suspect grounds his or her criminal responsibility 

{imputatio iuris),̂ ^̂  

.- ,6.- V. It is my firm view, that the.present,case Jacks evidence establishing..â ^̂ ^̂ ^ 

""̂  proper %k béitweéri the historical everifs:(the-ättack ori :the MGS Maskat 

killings and the looting) and the suspect (Mr Abu Garda) in terms of either direct 

or indirect involvement. In this respect I do concur with the decision taken in 

paragraphs 163 to 233, whereby the Chamber established that the Prosecutor 

failed to prove his allegation as to Mr Abu Garda's involvement in the attack on 

the MGS Haskanita. As a direct consequence of what I said above, it is equally 

354 See Ambos, Toward a universal system of crime: comments on George Fletcher's Grammar of criminal 
law 28 Cardozo L. review, 2664: "The doctrine of imputation in its original sense, related to natural 
law, can best be described by the opposing concepts of imputatio facti - imputatio iuris ox imputatio 
physica - imputatio moralis. Accordingly, we are concerned first with a factual or physical 
imputation of an event controlled by (humane) will (a "natural act") to a particular person (the 
perpetrator or agent); then we have to qualify this event legaUy or moraUy in the sense of 
normative imputation, that is, to perform a normative evaluation of the act as wrongful or 
immoral and thus in need of a sanction. Thus, imputation is understood as "the estabUshment... 
of a relationship between an event and a human being", as the "link between an event 
(Seinstatbestand) and a subject on the basis of the norm. Imputation in a broader sense concerns the 
central question of the general part of criminal law: what person shall be punished under what 
normative assumptions?" [emphasis in original text]. 
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my view - a n d here r dissociate myself from the Majority - that, in the r 

ascertained absence of a link between the events as charged and Mr Abu Garda, 

the Chamber should have refrained from legally characterising the historical 

events of the attack on the MGS Haskanita. 

7. Several considerations support this holding: 

(i) First, the Prosecutor's failure to establish a proper connection between a 

.,̂  .given event and a givenjgndiyidua^^ of the présence of 

the objective and subjective elements of criminal responsibility a matter of 

mere academic debate. Moreover, in the absence of imputation, the 

exercise of subsuming the event under the incriminating provisions of the 

Statute in order to determine whether any or all of the relevant elements 

..... .. . ,„ of the crimes are present would ^gt only have no meaningful purpose^ it 

'̂"'""̂  -':' :•' w^ re^ült{&thé:^hariibér'ëxércisî^ .-•• 

than those for which they were intended. 

(ii) Second, the Chamber is obliged to refrain from conducting such analysis 

by a fundamental principle of judicial economy: frustra probatur quod 

probatum non relevât, a principle to which most legal systems and 

traditions subscribe. There is no point in wasting precious judicial 

resources in making determinations which, however impeccable and 

sophisticated from a theoretical and legal standpoint, serve no purpose in 

properly adjudicating the case at hand. 

(iii) Third, engaging in the exercise of determining the legal characterisation of 

the attack on the MGS Haskanita (and even then, one may wonder why 

the Majority focused only on the crime of the attack charged under Count 
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'2 and not also on "the crimes^ charged under Count 1 and Count 3), 

notwithstanding the fact that this event cannot be linked to Mr Abu 

Garda, could cause the Chamber to pre-determine, and hence unduly 

prejudice, legal issues which may be of relevance for any future cases 

relating to the same event which might be brought before this or another 

Chamber. The principle of the presumption of innocence would then be 

compromised to the detriment of other individuals (or even of Mr Abu 

Garda himself, in light of article 61(8) of the Statute) in respect of whom 

the Prosecutor may one day be in a position to establish the above-

mentioned minimal fundamental link, in the absence of which no 

determination of individual criminal responsibility may legitimately be 

made. This applies in particular to the issue of whether the MGS 

Haskanita had protected or non-protected status under intemational 

humanitarian law at the time of the attack. 
v'r-^''^\^f'^ . % : ^ . y 

8. In this perspective some sections of the Decision are in my view far too 

broad in purpose and scope. Since the first step should have consisted in 

determining whether the attack on the MGS Haskanita as a historical event took 

place, the section entitled "Material elements of the crimes" should have been 

factual in nature (i.e. limited to the determination of whether an attack on the 

MGS Haskanita took place as alleged by the Prosecutor), refraining from 

analysing whether one or more of the elements of the crimes charged by the 

Prosecutor were met. It is therefore my view that this section serves no purpose 

for the determination to be made by the Chamber - v^thout prejudice to the 

correctness of the legal analysis contained therein. 
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^ ^ ^ ^ s , , . 

9. By the same: token, the section under the heading "Individual criminal 

responsibility" should have been limited to a mere factual assessment of the 

evidence as submitted, in order to determine whether such evidence would 

allow a link to be established between Mr Abu Garda and the event, without 

unnecessarily engaging in a detailed legal analysis of the legal requirements set 

forth under article 25(3) of the Statute. 

10. For all these reasons, I firmly maintain that the Decision should have 

started with a determination as to (i) whether the events at the MGS Haskanita 

actually took place (and there are substantial grounds to believe that they did in 

fact take place as stated in paragraph 105 of the Decision) and (ii) whether these 

events could be properly attributed to Mr Abu Garda (as made in paragraphs 163 

to 233 of the Decision). Consequently, the decision should have ended with the 

purely factual detérmirialiori that, siricé thé "eviderice brought before the 

Chariiber is riot adequate to establisH' any such'"attribution, there; are. no 

substantial grounds to believe that Mr Abu Garda committed the crimes as 

charged, and that, accordingly, the Chamber declines to confirm the charges. 

Dated this Monday, 8 February 2010 

At The Hague, The Netherlands 

Judge Cuno Tarfusser 

\ - f 
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