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The Appeals Chamber of the International Criminal Court,

In the appeal of the Prosecutor of 14 August 2009 (ICC-01/05-01/08-476) against the
~ decision of Pre-Trial Chamber II, entitled “Prosecution’s Appeal against ‘Decision on
the Interim Release of Jean-Pierre Bemba Gombo and Convening Hearings with the
Kingdom of Belgium, the Republic of Portugal, the Republic of France, the Federal
Republic of Germany, the Italian Republic, and the Republic of South Africa’” (ICC-
01/05-01/08-475),

After deliberation,
Unanimously,

Delivers the following

JUDGMENT

The decision of Pre-Trial Chamber II of 14 August 2009 entitled “Decision on
the Interim Release of Jean-Pierre Bemba Gombo and Convening Hearings
with the Kingdom of Belgium, the Republic of Portugal, the Republic of
France, the Federal Republic of Germany, the Italian Republic, and the
Republic of South Africa” is reversed. ‘

REASONS

I. KEY FINDINGS

1. The Pre-Trial Chamber in assessing whether the requirements under article 58
(1) of the Statute continue to be met may pursuant to article 60 (3) of the Statute,
second sentence, modify its ruling if it is satisfied that changed circumstances so
require. The requirement of “changed circumstances” imports either a change in some
or all of the facts underlying a previous decision on detention, or a new fact satisfying

a Chamber that a modification of its prior ruling is necessary.

2. In granting conditional release it is necessary to specify the appropriate

conditions that make conditional release feasible, identify the State to which Mr
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Bemba would be released and whether that State would be able to enforce the

conditions imposed by the Court.

II. PROCEDURAL HISTORY

A. Proceedings before the Pre-Trial Chamber

3. On 3 July 2008, Mr Jean-Pierre Bemba Gombo (hereinafter: “Mr Bemba”) was
surrendered to the seat of the Court where his first appearance took place before the

Pre-Trial Chamber on 4 July 2008.!

4. On 20 August 2008, Pre-Trial Chamber III with Judge Hans-Peter Kaul, acting
as Single Judge, rendered the “Decision on application for interim release” (ICC-
01/05-01/08-80-Anx, hereinafter: “Decision of 20 August 2008”) rejecting Mr
Bemba’s first application for interim release’ pursuant to article 60 (2) of the Rome
Statute (hereinafter: “Statute”) and ordering his continued detention. This decision
was subsequently appealed by the Defence. The Appeals Chamber rendered the
“Judgment on the appeal of Mr Jean-Pierre Bemba Gombo against the decision of
Pre-Trial Chamber III entitled ‘Decision on application for interim release’” (ICC-
01/05-01/08-323, hereinafter: “Judgment of 16 December 2008) confirming the
Decision of 20 August 2008.

5. On 16 December 2008, Pre-Trial Chamber III with Judge Ekaterina
Trendafilova acting as Singlé Judge, rendered the “Decision on Application for
Interim Release” (ICC-01/05-01/08-321, hereinafter: “Decision of 16 December
2008”) rejecting Mr Bemba’s second application for interim release and ordering his

continued detention.

6.  On 14 April 2009, Pre-Trial Chamber I’ with Judge Ekaterina Trendafilova,
acting as Single Judge, rendered the “Decision on Application for Interim Release”
(ICC-01/05-01/08-403, hereinafter: “Decision of 14 April 2009”) rejecting Mr

' ICC-01/05-01/08-T-3-ENG.

2 1CC-01/05-01/08-49 and annexes.

* On 19 March 2009 the Presidency merged Pre-Trial Chamber III with Pre-Trial Chamber I and
assigned the situation in the Central African Republic to Pre-Trial Chamber II. See ICC-01/05-01/08-
390.
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Bemba’s third application for interim release and once again ordering his continued

detention.

7.  On 15 June 2009, the Pre-Trial Chamber issued the “Decision Pursuant to
Article 61(7) (a) and (b) of the Rome Statute on the Charges of the Prosecutor Against
Jean-Pierre Bemba Gombo” (ICC-01/05-01/08-424, hereinafter: “Decision of 15 June
2009”) confirming the charges against Mr Bemba. The Chamber decided that there
was sufficient evidence to establish substantial grounds to believe that Mr Bemba is
criminally responsible under article 28 (a) of the Statute for crimes against humanity

and war crimes.

8. In light of the approaching deadline of 14 August 2009 for the next review of
Mr Bemba’s detention under article 60 (3) of the Statute and Rule 118 (2) of the Rules
of Procedure and Evidence, Pre-Trial Chamber II with Judge Ekaterina Trendafilova
acting as Single Judge, convened a hearing on 29 June 2009 pursuant to rule 118 (3)

of the Rules of Procedure and Evidence.

9. At the hearing the Defence requested the interim release of Mr Bembea, citing in
support “changed circumstances”. The said circumstances included: (i) that the
charges recently confirmed against Mr Bemba significantly reduced his responsibility
and consequently, if convicted, he would face a lighter sentence*; (ii) that he would
never abscond because of his personal security situation’; (iii) that Mr Bemba’s one
year detention would be deducted from a possible sentence, thus reducing the
likelihood of him absconding®; (iv) his readiness to cooperate with the Prosecutor and
to surrender voluntarily’; and (v) the change in Mr Bemba’s financial situation due to

the seizure and freezing of all of his assets. 8

10. In the course of the hearing the Defence also advanced twenty “personal
guarantees™ should interim release be granted and requested that Mr Bemba be

released to one of the following States, namely, the Kingdom of Belgium, the French

41CC-01/05-01/08-T-13-ENG WT, p. 13, lines 7-23; p. 14, lines 3-6 and 20-22; see also p. 42, lines 1-
7. ‘

* ICC-01/05-01/08-T-13-ENG WT, p. 17, lines 2-24; p.18, lines 20-22.

¢ ICC-01/05-01/08-T-13-ENG WT, p. 42, lines 8-10.

"1CC-01/05-01/08-T-13-ENG WT, p. 19, lines 21-22; p.43, lines 4-5.

8 ICC-01/05-01/08-T-13-ENG WT, p. 21, lines 18-21.

®ICC-01/05-01/08-T-13-ENG WT, p. 25, lines 3 until p. 26, line 23.

No: ICC-01/05-01/08 OA 2 | 5/33



Republic, or the Republic of Portugal. Later, in a related filing, the Defence requested
that the Federal Republic of Germany, the Italian Republic and the Republic of South
Africa be added to the list of States that Mr Bemba wished to be released to."

11. Toward the end of the hearing and in closed session, Mr Bemba was given an
opportunity to address the Single Judge directly. He reiterated his reasons as to why
he would not abscond if released and pleaded to be able to resume his family
responsibilities.” At the close of the hearing the Pre-Trial Chamber invited the States
listed by the Defence, as well as the host State to submit their observations pursuant to

regulation 51 of the Regulations of the Court.

12. On 2 July 2009, the Prosecutor and the Defence filed supplementary written

submissions.'?

13. On 13 July 2009, the Kingdom of Belgium, the French Republic and the

Republic of Portugal submitted their observations."”

14. On 22 July 2009, the Office of Public Counsel for Victims (hereinafter:
“OPCV”) submitted observations.™

15.  On 24 July 2009, the Kingdom of Belgium submitted additional observations."
On 29 July 2009, the Republic of Portugal submitted additional observations.'®
Observations by the Federal Republic of Germany and the Italian Republic were
submitted on 7 August 2009.” Submissions by the Republic of South Africa were
submitted on 12 August 2009.'®

16. On 14 August 2009, the Pre-Trial Chamber issued the “Decision on the Interim
Release of Jean-Pierre Bemba Gombo and Convening Hearings with the Kingdom of

Belgium, the Republic of Portugal, the Republic of France, the Federal Republic of

1% See ICC-01/05-01/08-433 dated 2 July 2009.

"' See Impugned Decision, paras. 24 and 25.

12 «Prosecution’s Additional Observations on Interim Release pursuant to Rule 118 (3) of the Rules of
Procedure and Evidence”, ICC-01/05-01/08-431 and “ Written Submissions Supplementing the Oral
Submissions Made by the Defence at the Hearing of 29 June 2009”, ICC-01/05-01/08-432-tENG.
¥1CC-01/05-01/08-448-Conf-Anx1, Anx2 and Anx3.

“1CC-01/05-01/08-457.

'* ICC-01/05-01/08-461.

' 1CC-01/05-01/08-465.

'71CC-01/05-01/08-472.

** 1CC-01/05-01/08-473.
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Germany, the Italian Republic, and the Republic of South Africa” (ICC-01/05-01/08-
475, hereinafter: “Impugned Decision™), deciding, inter alia, that Mr Bemba “be
granted conditional release, until decided otherwise” and “that the implementation of

this decision be deferred [...]”."°

B. Proceedings on appeal

17. On 14 August 2009, the Prosecutor (hereinafter: “the Appellant”) filed the
“Prosecution’s Appeal against ‘Decision on the Interim Release of Jean-Pierre Bemba
Gombo and Convening Hearings with the Kingdom of Belgium, the Republic of
Portugal, the Republic of France, the Federal Republic of Germany, the Italian
Republic, and the Republic of South Africa’”.

18. On 18 August 2009, the “Observations of the Legal Representatives of the
Victims on the Participation of the Victims in the Interlocutory Appeal Filed by the
Office of the Prosecutor under Article 81(2)(b) [sic] of the Rome Statute” (“Victims’
Observations and Application”)* were filed and registered on 19 August 2009.

19.  On 24 August 2009, the Appellant filed confidentially and partly ex parte the
“Prosecution’s Document in support of the Appeal against Decision on the Interim
Release of Jean-Pierre Bemba Gombo” (ICC-01/05-01/08-483-Conf-Exp)
(hereinafter: “Document in Support of the Appeal”),” and requested, inter alia,

suspensive effect of the appeal (hereinafter: “Request for Suspensive Effect”).

20. On 26 August 2009, the Appeals Chamber issued the “Order on the Filing of
responses to the ‘Observations of the Legal Representatives of the Victims on the
Participation of the Victims in the Interlocutory Appeal Filed by the Office of the
Prosecutor under Article 81 (2) (b) [sic] of the Rome Statute’ and the Prosecutor’s
request for suspensive effect” (ICC-01/05-01/08-481, hereinafter: “Order of 26
August 2009”) which designated 31 August 2009 as the time limit for the parties to
respond to the Victims® Observations and Application and for the Defence to respond

to the Request for Suspensive Effect.

' Impugned Decision, p. 35.

201CC-01/05-01/08-476.

21 1CC-01/05-01/08-479-tENG.

22 A public redacted version was subsequently registered on 25 August 2009 (ICC-01/05-01/08-485).
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21. On 28 August 2009, Mr Bemba filed the “Application for extension of time
limit in accordance with regulation 35 of the Regulations of the Court” (ICC-01/05-
01/08-487-tENG, hereinafter: “Application for Extension of Time”) and registered on
31 August 2009, in which Mr Bemba requested an extension of the time limit,
stipulated in the Order of 26 August 2009, to an indefinite future date when funds

would be available to ensure the effective functioning of the Defence team.

22. On 31 August 2009, the Appeals Chamber rendered the “Decision on the
Request by Mr Jean-Pierre Bemba Gombo for an Extension of the Time Limit” (ICC-
01/05-01/08-490, hereinafter: “Decision of 31 August 2009”) in which the application

was rejected. The reasons for this decision are given below in this judgment.

23. On 31 August 2009, the Appellant filed the “Prosecution’s Response to the
Observations of the Legal Representatives of Victims on their Participation in the
Prosecution Appeal against the Decision on the Interim Release of Jean-Pierre Bemba
Gombo” (ICC-01/05-01/08-489). On the same day, the Legal Representatives of
Victims filed the “Réponse des représentants légaux des victimes sur le
« Prosecution’s Document in support of the Appeal against Decision on the Interim
Release of Jean-Pierre Bemba Gombo » déposé le 24 aoit 2009 (ICC-01/05-01/08-
492)® and Mr Bemba filed the “Response to the Prosecutor’s Document in Support of
the Appeal and to his Request for Suspensive Effect” (ICC-01/05-01/08-493).

24.  On 2 September 2009, the Appeals Chamber ordered the Registrar to reclassify
the “Response to the Prosecutor’s Document in Support of the Appeal and to his
Request for Suspensive Effect” as confidential and ordered Mr Bemba to file a public

redacted version of the document by 4 September 2009.%*

25. On 3 September 2009, Mr. Bemba filed the “Submission by the Defence of the
Corrected Version and Public Redacted Version of its Response to the Prosecutor’s

Document in Support of the Appeal and to his Request for Suspensive Effect, filed on

2 This filing was later rejected by the Appeals Chamber in its “Decision on the Participation of
Victims in the Appeal against the ‘Decision on the Interim Release of Jean-Pierre Bemba Gombo and
Convening Hearings with the Kingdom of Belgium, the Republic of Portugal, the Republic of France,
the Federal Republic of Germany, the Italian Republic, and the Republic of South Africa” (ICC-01/05-
01/08-500).

2 «Order on the Reclassification as Confidential of the Response to the Document in Support of the
Appeal and on the Filing of a Public Redacted Version”, ICC-01/05-01/08-498-Conf.
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31 August 2009” (ICC-01/05-01/08-503-Conf-tENG) with confidential Annex A
(ICC-01/05-01/08-503-Conf-AnxA, hereinafter: “Response to the Document in
Support of the Appeal™) and public redacted Annex B (ICC-01/05-01/08-503-AnxB).

26. On 3 September 2009, the Appeals Chamber rendered the “Decision on the
Request of the Prosecutor for Suspensive Effect” (ICC-01/05-01/08-499) granting the
Request for Suspensive Effect in respect of operative paragraph (a) of the Impugned

Decision.

27. On the same day, the Appeals Chamber also rendered the “Decision on the
Participation of Victims in the Appeal against the ‘Decision on the Interim Release of
Jean-Pierre Bemba Gombo and Convening Hearings with the Kingdom of Belgium,
the Republic of Portugal, the Republic of France, the Federal Republic of Germany,
the Italian Republic, and the Republic of South Africa’ (ICC-01/05-01/08-500),
which permitted the victims to present their submissions in the appeal by 7 September

2009. The reasons for this decision were subsequently rendered on 20 October 2009.%

28. On 7 September 2009, the “Soumissions des représentants légaux des victimes
concernant l'appel interjeté par le Bureau du Procureur a 1'égard de la décision portant
sur la mise en liberté provisoire de Jean-Pierre Bemba Gombo” was filed (ICC-01/05-
01/08-507, hereinafter: “Victims’ Observations™). On 8 September 2009, the legal
representatives of the victims filed a “Corrigendum to ‘Submissions of the Legal
Representatives of the Victims concerning the Appeal lodged by the Office of the
Prosecutor regarding the Decision on the Interim Release of Jean-Pierre Bemba
Gombo’ and Annex” (ICC-01/05-01/08-507-Corr-tENG, hereinafter: “Corrigendum
to the Victims® Observations”, and ICC-01/05-01/08-507-Corr-Anx-tENG).

29. On 14 September 2009, the Appellant®® and the Defence?’ filed their respective

responses to the Victims’ Observations.

% «Reasons for the ‘Decision on the Participation of Victims in the Appeal against the ‘Decision on the
Interim Release of Jean-Pierre Bemba Gombo and Convening Hearings with the Kingdom of Belgium,
the Republic of Portugal, the Republic of France, the Federal Republic of Germany, the Italian
Republic, and the Republic of South Africa’ (ICC-01/05-01/08-566).

26 1CC-01/05-01/08-519.

¥ ICC-01/05-01/08-521-tENG.
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