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The Appeals Chamber of the International Criminal Court, 

In the appeal of Mr. Germain Katanga against the oral decision of Trial Chamber II of 

12 June 2009 on the admissibility of the case (ICC-01/04-01/07-T-67-ENG), 

After deliberation. 

Unanimously, 

Delivers the following 

JUDGMENT 

The decision of Trial Chamber II of 12 June 2009 on the admissibility of the 

case is confirmed. The appeal is dismissed. 

REASONS 

L KEY FINDINGS 

1. Under article 17 (1) (a) and (b) of the Statute, the question of unwillingness or 

inability has to be considered only (1) when there are, at the time of the proceedings 

in respect of an admissibility challenge, domestic investigations or prosecutions that 

could render the case inadmissible before the Court, or (2) when there have been such 

investigations and the State having jurisdiction has decided not to prosecute the 

person concemed. 

2. Inaction on the part of a State having jurisdiction (that is, the fact that a State is 

not investigating or prosecuting, or has not done so) renders a case admissible before 

the Court, subject to article 17 (1) (d) of the Statute. 

No: ICC-01/04-01/07 OA 8 3/44 



IL PROCEDURAL CONTEXT AND HISTORY OF THE 
PROCEEDINGS 

A. Proceedings before the Pre-Trial and Trial Chamber 

3. On 2 July 2007, Pre-Trial Chamber I issued a warrant of arrest in respect of Mr. 

Germain Katanga (hereinafter: "Appellanf ).̂  In the "Decision on the evidence and 

information provided by the Prosecution for the issuance of a warrant of arrest for 

Germain Katanga" the Chamber stated, inter alia, that it was "of the view that the 

circumstances of the [...] case warrant an initial determination of the admissibility of 

the case prior to the issuance of a warrant of arrest.""^ It went on to state: 

When, as in the present case, the existence of national proceedings is the sole 
reason for a possible finding of inadmissibility, it is a conditio sine qua non for 
such a finding that national proceedings encompass both the person and the 
conduct which is the subject of the case before the Court. In this regard, the 
Chamber finds that, on the basis of the evidence and information provided in the 
Prosecution Application, the Prosecution Supporting Materials and the 
Prosecution Response, the proceedings against Germain Katanga in the 
[Democratic Republic of the Congo (hereinafter: "DRC")] do not encompass 
the same conduct which is the subject of the Prosecution Application."^ 

4. The Appellant was transferred to The Hague on 18 October 2007.^ By its 

decision dated 30 September 2008, Pre-Trial Chamber I confirmed the charges against 

him.^ On 24 October 2008, the Presidency constituted Trial Chamber II and referred 

the case against the Appellant and Mr. Mathieu Ngudjolo Chui to that Chamber.^ 

5. On 10 February 2009, the Appellant filed the "Motion Challenging the 

Admissibility of the Case by the Defence of Germain Katanga, pursuant to Article 19 

(2) (a) of the Statute"^ (hereinafter: "Appellant's Motion"). 

6. On 5 March 2009, the Trial Chamber issued a decision under rules 58 and 59 of 

the Rules of Procedure and Evidence, setting out the procedure to be followed for the 

^ "Warrant of Arrest for Germam Katanga", ICC-01/04-01/07-1, reclassified as public by decision ICC-
01/04-01/07-24 of 18 October 2007. 
^ "Decision on the evidence and information provided by the Prosecution for the issuance of a warrant 
of arrest for Germain Katanga", ICC-01/04-01/07-4 (hereinafter: "Decision of 6 July 2007"). 
\ Decision of 6 July 2007, para. 19. 

Decision of 6 July 2007, para. 20; footnotes omitted. 
See "Information to the Chamber on the execution of the Request for the arrest and surrender of 5 

Germain Katanga", 22 October 2007, ICC-01/04-01/07-40. 
6 'Decision on the confirmation of charges", ICC-01/04-01/07-717, dated 30 September 2008 and 
registered on 1 October 2008. 
^ "Decision constituting Trial Chamber II and referring to it the case of The Prosecutor v. Germain 
Katanga and Mathieu Ngudjolo Chui", ICC-01/04-01/07-729. 
^ ICC-01/04-01/07-891-Conf-Exp. 
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purposes of article 19 of the Statute.^ In particular, the Chamber fixed time limits for 

the filing of observations by the DRC on the admissibility challenge. 

7. The DRC did not file written observations. The Trial Chamber convened a 

hearing on the issue on 1 June 2009,^^ which was attended by the Appellant, the 

Office of the Prosecutor, Mr. Mathieu Ngudjolo Chui, representatives of the DRC and 

of the victims.^^ On 4 June 2009, the Registry filed in the record the DRC's written 

observations.^^ 

8. On 12 June 2009, the Chamber held another hearing at which it "dismisse[d] the 

challenge to admissibility and [...] declare[d] that the case concerning [the Appellant 

was] admissible before the court"^^ (hereinafter: "Impugned Decision"). The Chamber 

stated that the reasons for its decision would "be presented in detail in a decision to 

which everyone [would] have access at the beginning of [the following] week".̂ "̂  On 

16 June 2009, the Chamber filed the "Reasons for the Oral Decision on the Motion 

Challenging the Admissibility of the Case (Article 19 of the Statute)"^^ (hereinafter: 

"Reasons"). 

B. Proceedings on appeal 

9. On 22 June 2009, the Appellant filed the "Appeal of the Defence for Germain 

Katanga against the Decision of the Trial Chamber 'Motifs de la décision orale 

relative à l'exception d'irrecevabilité de l'affaire'''^^ (hereinafter: "Notice of 

Appeal"). 

10. On 3 July 2009, the Presidency issued the "Decision replacing judges in the 

Appeals Chamber", ̂ ^ deciding "to temporarily attach Judge Ekaterina Trendafilova 

^ "Décision arrêtant la procédure à suivre au titre de l'article 19 du Statut (règle 58 du Règlement de 
procédure et de preuve", ICC-01/04-01/07-943-Conf 
^̂  "Ordonnance aux fms de la convocation d'une audience (règle 58-2 du Règlement de procédure et de 
preuve)", 22 May 2009, ICC-01/04-01/07-1163. 
^̂  ICC-01/04-01/07-T-65-ENG (hereinafter: "Hearing of 1 June 2009"). 
'̂  "Transmission par le Greffier des observations écrites des autorités congolaises telles que présentées 
à l'audience du 1''juin 2009", 4 June 2009, ICC-01/04-01/07-1189; "Observations of the Democratic 
RepubHc of the Congo on the Challenge to Admissibility made by the Defence for Germain Katanga in 
the case of the Prosecutor versus Germain Katanga and Mathieu Ngudjolo Chui (ICC-01/04-01/07)", 
ICC-01/04-01/07-1189-Anx-tENG. 
^̂  Impugned Decision, p. 10. 
^̂  Impugned Decision, pp. 2-3. 
^̂  ICC-01/04-01/07-1213-tENG. 
^^ICC-01/04-01/07-1234. 
^^ICC-01/04-01/07-1266. 
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[...] and Judge Joyce Aluoch [...] to the Appeals Chamber for the purpose of the 

appeal".^^ 

11. On 8 July 2009, the Appellant filed the "Document in Support of Appeal of the 

Defence of Germain Katanga against the Decision of the Trial Chamber 'Motifs de la 

décision orale relative à l'exception d'irrecevabilité de l'affaire'''^^ (hereinafter: 

"Document in Support of the Appeal"). 

12. In its decision of 10 July 2009 (registered on 13 July 2009), entitled "Directions 

on the submission of observations pursuant to article 19 (3) of the Rome Statute and 

rule 59 (3) of the Rules of Procedure and Evidence"^^ (hereinafter: "Directions of 10 

July 2009"), the Appeals Chamber issued directions setting time limits for the 

submission of observations by the DRC and by the victims and of the responses 

thereto, 

13. On 17 July 2009, the legal representatives of victims a/0330/07 and a/0331/07 

filed the "Observations of the Legal Representatives of Victims a/0330/07 and 

a/0331/07 on the Appeal of the Defence for G. Katanga under Article 19(3) of the 

Rome Statute and Rule 59(3) of the Rules of Procedure and Evidence "̂ ^ (hereinafter: 

"Observations of victims a/0330/07 and a/0331/07"). 

14. On 21 July 2009, the. Registrar filed a document, annexing a letter from the 

DRC^^ in which the DRC stated that its working language is French, that the Registry 

should notify the DRC of the French version of the Directions of 10 July 2009 and the 

Document in Support of the Appeal, and that the ten-day time limit for the filing of 

observations should be renewed as of the date of notification of these documents. 

15. On 29 July 2009, the legal representatives of victims a/0333/07 and a/0110/08 

filed the "Observations of the Legal Representatives of victims a/0333/07 and 

a/0110/08 on the Appeal submitted by the Defence for G. Katanga pursuant to article 

19(3) of the Rome Statute and rule 59(3) of the Rules of Procedure and Evidence on 

^^ICC-01/04-01/07-1266,p.4. 
^^ICC-01/04-01/07-1279. 
^^ICC-01/04-01/07-1295. 
*̂ ICC-01/04-01/07-1318-tENG; the document was registered on 20 July 2009. 

^̂  "Transmission by the Registrar of a letter received fi-om the DRC authorities", ICC-01/04-01/07-
1326, filed on 21 July 2009 and registered on 22 July 2009. 
^̂  "Transmission by the Registrar of a letter received fi-om the DRC authorities", ICC-01/04-01/07-
1326-Anxl, filed on 21 July 2009 and registered on 22 July 2009. 
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the Motion Challenging the Admissibility of the Case filed by the Defence"'̂ ^ 

(hereinafter: "Observations of Victims a/0333/07 and a/0110/08"). 

16. On 30 July 2009, the Prosecutor filed confidentially the "Prosecution's 

Response to Document in Support of Appeal of the Defence for Germain Katanga 

against the Decision of the Trial Chamber 'Motifs de la décision oral relative à 

l'exception d'irrecevabilité de I'affaire'''^^ (hereinafter: "Response to the Document 

in Support of the Appeal"). A public redacted version of the Response to the 

Document in Support of the Appeal was filed on 31 July 2009; in this judgment, 

references are to the public redacted version. 

17. On 31 July 2009, the Appeals Chamber gave further directions regarding the 
97 

filing of observations by the DRC. 

18. On 6 August 2009, the legal representatives Jean-Chrysostome Mulamba, 

Carine Bapita and Hervé Diakese filed the "Joint Observations of the Legal 

Representatives of the Victims Represented by Mr Jean MULAMBA, Ms Carine 

BAPITA and Mr Hervé DIAKESE on the Appeal against the Decision on the 

Challenge to Admissibility Filed by the Defence for Germain KATANGA"^^ 

(hereinafter: "Observations of Three Legal Representatives"). 

19. On 13 August 2009, the Office of Public Counsel for victims (hereinafter: 

"OPCV") filed the "Observations by the OPCV on the Document in Support of the 

Appeal of the Defence for Germain Katanga against the Decision of the Trial 
9Q 

Chamber on the Motion Challenging the Admissibility of the Case" (hereinafter: 

"Observations of Victims Represented by the OPCV"); the document was registered 

on 14 August 2009. 

^̂  ICC-01/04-01/07-1342-tENG. 
^̂  ICC-01/04-01/07-1346-Conf The Appeals Chamber notes that the OPCV was notified of this 
document on 3 August 2009. 
^^ICC-01/04-01/07-1349. 
^̂  "Further directions on the submission of observations pursuant to article 19 (3) of the Rome Statute 
and rule 59 (3) of the Rules of Procedure and Evidence", ICC-01/04-01/07-1348. 
^̂  ICC-01/04-01/07-1354-tENG; the document was addressed to Trial Chamber I, it was transmitted to 
the Appeals Chamber on 14 August 2009. 
^^ICC-01/04-01/07-1369. ^ 
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20. On 27 August 2009, the Appeals Chamber extended, at the request of the 
TA 

DRC, the time limit for the submission of its observations to 1 September 2009, 4 

21. On 1 September 2009, the DRC filed the "Observations de la République 

Démocratique du Congo sur le mémoire d'appel soumis à la Cour pénale 
"^9 

internationale par la défense de Germain Katanga" (hereinafter: "Observations of 

the DRC"); the document was registered on 2 September 2009. 

22. On 7 September 2009, the Prosecutor filed the "Prosecution's Consolidated 

Response to the Observations of the Legal Representatives, OPCV and DRC on the 

Document in Support of Appeal of the Defence for Germain Katanga against the 

Decision of the Trial Chamber 'Motifs de la décision orale relative à l'exception 

d'irrecevabilité de l'affaire'""^"^ (hereinafter: "Prosecutor's Response to Obser­

vations"). The Appellant did not file a response to the observations by the DRC or by 

the victims. 

III. REJECTION OF THE OBSERVATIONS OF THREE LEGAL 
REPRESENTATIVES 

23. The Appeals Chamber recalls that in its Directions of 10 July 2009, the Appeals 

Chamber directed the legal representatives Ms. Carine Bapita Buyangandu, Mr. Hervé 

Diakiese and Mr. Jean-Chrysostome Mulamba Nsokoloni to specify the pseudonyms 

of the victims and applicants whom they represent. This was because it was not 

apparent from the filing of the legal representatives before the Trial Chamber which 

victims the three legal representatives were representing. 

24. Despite the Appeals Chamber's directions, the legal representatives did not 

indicate in the Observations of Three Legal Representatives the victims they were 

representing. It is still unclear to the Appeals Chamber which victims or applicants the 

^̂  See ICC-01/04-01/07-1427-Conf-Anxl-tENG. 
'̂ "Order extending the time limit for the submission of observations by the Democratic Republic of 

Congo", ICC-01/04-01/07-1432. 
^̂  ICC-01/04-01/07-1449-Anx. 
^̂  The Appeals Chamber notes that the Observations of the DRC were received by the Registry on 1 
September 2009 at 4:47 p.m. The Appeals Chamber has decided to accept the document nevertheless. 
Given that the late filing was minimal and did not cause any delay in the disposal of the present appeal, 
it would not be in the interests of justice to reject the document under regulation 29 (1) of the 
Regulations of the Court. 
^MCC-01/04-01/07-1459. 
^'SeeICC-01/04-01/07-1060. 
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three legal representatives are representing in the present proceedings. In these 

circumstances, the Appeals Chamber considers it appropriate to reject the 

Observations of the Three Legal Representatives without considering the substance of 

their submissions. 

IV. CONFIDENTIAL FILING OF THE RESPONSE TO THE 
DOCUMENT IN SUPPORT OF THE APPEAL 

25. The Appeals Chamber notes that the Prosecutor filed the Response to the 

Document in Support of the Appeal confidentially. The only explanation for the 

confidential filing is found in footnote 17. The reasons given in this footnote are of a 

general nature and do not allow the Appeals Chamber to assess whether or not there is 

indeed a need to retain the existing classification of the Response to the Document in 

Support of the Appeal as confidential. In the public redacted version of the Response 

to the Document in Support of the Appeal, certain footnotes are redacted, but the 

Prosecutor has not explained to the Appeals Chamber why these redactions are 

necessary. 

26. The Appeals Chamber reminds the Prosecutor of his obligations under 

regulation 23bis of the Regulations of the Court, pursuant to which participants who 

file documents marked "confidential" must "state the factual and legal basis for the 

chosen classification". The explanation provided by the participant must be so framed 

as to allow the Chamber to assess whether or not the classification chosen by the 

participant should be retained or altered. It is not sufficient merely to file a public 

redacted version of the document at a later stage. While the Appeals Chamber does 

not consider the non-compliance with regulation 23bis of the Regulations of the Court 

serious enough to vitiate the Prosecutor's Response to the Document in Support of the 

Appeal under regulation 29 (1) of the Regulations of the Court, the Appeals Chamber 

expects the Prosecutor to comply with the provision fully in the future. 

V. MERITS OF THE APPEAL 

A. First ground of appeal 

27. The first ground of appeal is that "[t]he Trial Chamber erred in finding that the 

challenge to admissibility was filed out of time". 

^̂  Document in Support of the Appeal, para. 2. 
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1. Relevant part of the Impugned Decision 

28. Before addressing the merits of the Appellant's challenge to the admissibility 

of the case, the Trial Chamber considered whether the challenge complied with the 

second sentence of article 19 (4) of the Statute, which provides that the "challenge 

shall take place prior to or at the commencement of the trial." The Trial Chamber 

construed "commencement of the trial" in the context of article 19 (4) of the Statute to 

mean the point in time when the Trial Chamber is constituted and therefore concluded 

that the Appellant had filed the admissibility challenge out of time; the Trial Chamber 

found furthermore that there were no reasons excusing the late filing.̂ ^ 

29. Notwithstanding this interpretation of article 19 (4) of the Statute, the Trial 
OQ 

Chamber decided to consider the merits of the admissibility challenge. The Chamber 

noted that the provision regarding the time limit was ambiguous and that the 

Appellant might have been misled by certain statements of the Pre-Trial Chamber 

prior to the confirmation hearing. In the view of the Trial Chamber, the Appellant 

might therefore not have been aware that he filed the challenge out of time."̂ ^ 

2. Submissions of the Appellant 

30. The Appellant argues that the Trial Chamber interpreted the term 

"commencement of the trial" in article 19 (4) of the Statute incorrectly."^^ He submits 

that this can be seen from "(1) the ordinary meaning of 'trial' in the context of the 

ICC legal instruments and the ICC jurisprudence; (2) the object and purpose of 

Article 19 in the context of the Statute and Rules as a whole".^^ 

31. In relation to the actual raising of this "error" as a ground of appeal, the 

Appellant submits: 

41. The Defence appreciates that it was not prejudiced by the Trial Chamber's 
erroneous interpretation of the time limit for filing an admissibility challenge 
pursuant to Article 19(4) of the Rome Statute because it reviewed the 
admissibility challenge on its merits. The Defence nonetheless requests the 
Appeals Chamber to review the Chamber's erroneous interpretation and correct 

^̂  See Reasons, paras 29-50. 
^̂  Reasons, para. 56. 
^̂  Reasons, para. 58. 
^̂  Reasons, para. 56. 
'̂^ Document in Support of the Appeal, para. 14. 
^̂  Document in Support of the Appeal, para. 14. 
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