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Judge Ekaterina Trendafilova, acting as Single Judge on behalf of Pre-Trial 

Chamber II (the "Chamber") of the International Criminal Court (the "Court" or the 

"ICC"),^ renders the decision on the interim release of Jean-Pierre Bemba Gombo 

("Mr Jean-Pierre Bemba"). 

I. Procedural History 

1. On 23 May 2008 Pre-Trial Chamber 111 issued a warrant of arrest against Mr Jean-

Pierre Bemba^ and on 24 May 2008 he was arrested in the Kingdom of Belgium. 

2. On 10 June 2008 Pre-Trial Chamber III issued the "Decision on the Prosecutor's 

Application for a Warrant of Arrest against Jean-Pierre Bemba Gombo" (the "10 June 

2008 Decision" )3 based on which it issued a new warrant of arrest which entirely 

replaced the one of 23 May 2008.* 

3. On 3 July 2008 Mr Jean-Pierre Bemba was surrendered to the seat of the Court 

where his first appearance took place before Pre-Trial Chamber 111 on 4 July 2008.̂  

4. On 20 August 2008 Judge Hans-Peter Kaul, acting as Single Judge on behalf of 

Pre-Trial Chamber III,* rendered the "Decision on application for interim release" 

pursuant to article 60(2) of the Rome Statute (the "Statute"), in which he rejected the 

first application for interim release of Mr Jean-Pierre Bemba'' and decided that the 

suspect continue to be detained.^ The Defence lodged an appeal against this 

1 Pre-Trial Chamber H, Decision Designating Single Judges, ICC-01/05-01/08-393. 
2 Pre-Trial Chamber HI, Warrant of Arrest for Jean-Pierre Bemba Gombo, ICC-01/05-01/08-1. 
3 Pre-Trial Chamber HI, ICC-01/05-01/08-14-tENG. 
•* Pre-Trial Chamber III, Warrant of Arrest for Jean-Pierre Bemba Gombo Replacing the Warrant of 
Arrest Issued on 23 May 2008, ICC-01/05-01/08-15. 
5 Pre-Trial Chamber m, ICC-01/05-01/08-T-3-ENG ET. 
* Pre-Trial Chamber III, Decision Designating a Single Judge for the Period from 1 to 31 August 2008, 
ICC-01/05-01/08-53. 
7ICC-01/05-01/08-49 and annexes. 
* Pre-Trial Chamber IE, Decision on application for interim release, ICC-01/05-01/08-73-Conf; a public 
redacted version thereof was issued on 26 August 2008, ICC-01/05-01/08-80-Anx. 
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decision. The Appeals Chamber confirmed the decision of the then Single Judge and 

dismissed the appeal.' 

5. On 16 December 2008 Judge Ekaterina Trendafilova, acting as Single Judge on 

behalf of Pre-Trial Chamber 111,̂ ° rendered the "Decision on Application for Interim 

Release" pursuant to article 60(3) of the Statute, in which she rejected the second 

application for interim release" and decided, inter alia, that Mr Jean-Pierre Bemba 

continue to be detained.^^ 

6. On 19 March 2009 the Presidency decided to merge Pre-Trial Chamber 111 with 

Pre-Trial Chamber II and to assign the situation in the Central African Republic (the 

"CAR") to Pre-Trial Chamber II." 

7. On 14 April 2009 Judge Ekaterina Trendafilova, acting as Single Judge on behalf 

of the Chamber, 1* issued the "Decision on Application for Interim Release" (the "14 

April 2009 Decision") pursuant to article 60(3) of the Statute, in which she, inter alia, 

rejected the Defence's third application for interim release'^ and decided that Mr 

Jean-Pierre Bemba continue to be detained.^* 

8. On 15 Jtme 2009 the Chamber issued the "Decision Pursuant to Article 61(7)(a) 

and (b) of the Rome Statute on the Charges of the Prosecutor Against Jean-Pierre 

Bemba Gombo" (the "15 June 2009 Decision") in which it was decided, inter alia, that 

there is sufficient evidence to establish substantial grounds to believe that Mr Jean-

Pierre Bemba is criminally responsible under article 28(a) of the Statute for two 

' Appeals Chamber, "Judgment on the appeal of Mr. Jean-Pierre Bemba Gombo agamst the decision 
of Pre-Trial Chamber m entitled 'Decision on application for mterim release'", ICC-01/05-01/08-323. 
1° Pre-Trial Chamber HI, Decision Designating a Single Judge, ICC-01/05-01/08-293. 
" ICC-01/05-01/08-200-tEN and annexes. 
" Pre-Trial Chamber HI, Decision on Application for Interim Release, ICC-01/05-01/08-321. 
'3 Presidency, Decision on the constitution of Pre-Trial Chambers and on the assignment of the 
Central African Republic situation, ICC-01/05-01/08-390. 
" Pre-Trial Chamber H, Decision Designating Single Judges, ICC-01/05-01/08-393. 
15 ICC-01/05-01/08-333-Conf and annexes. 
'« Pre-Trial Chamber H, ICC-01/05-01/08-403. 
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counts of crimes against humanity and three counts of war crimes and to commit 

him to a Trial Chamber.'^ The Prosecutor submitted a request for leave to appeal this 

decision,'^ which is still pending before the Chamber. 

9. On 29 June 2009 the Single Judge held a hearing (the "Hearing of 29 ]va\e 2009") 

"for the sake of considering any issue related to the pre-tiial detention of Mr. 

Bemba"." At the hearing the Defence requested the interim release of Mr Jean-Pierre 

Bemba to the Kingdom of Belgium, the Republic of France and the Republic of 

Portugal.^" The parties were granted the opportunity to submit in writing additional 

arguments until 2 July 2009. 

10. At the Hearing of 29 June 2009, the Single Judge also requested the Kingdom of 

Belgium, the Republic of France, the Republic of Portugal, and the Kingdom of the 

Netherlands, as the host State, to submit their observations in accordance with 

regulation 51 of the Regulations of the Court (the "Regulations") by no later than 10 

July 2009 on "(...) Mr. Jean-Pierre Bemba's interim release; and (...), the conditions, 

if any, that would need to be imposed pursuant to Rule 119 of the Rules of 

Procedure and Evidence to enable the states in which Mr. Bemba seeks to be 

released to accept him on their territory".^> 

11. On 2 July 2009 the Defence^^ and the Prosecutor^^ filed their additional written 

submissions as granted at the Hearing of 29 June 2009. On the same date, the 

Defence requested to add the Federal Republic of Germany, the Italian Republic and 

17 Pre-Trial Chamber H, ICC-01/05-01/08-424. 
" ICC-01/05-01/08-427. 
1' Pre-Trial Chamber H, Decision to Hold a Hearing pursuant to Rule 118(3) of the Rules of Procedure 
and Evidence", ICC-01/05-01/08-425; ibid., ICC-01/05-01/08-T-13-ENG WT, p. 4, lines 22-23. 
20 Pre-Trial Chamber ïï, ICC-01/05-01/08-T-13-ENG WT, p. 22, lines 2-6 and p. 31, lines 5-8. 
21ICC-01/05-01/08-T-13-ENG WT, p. 64, lines 11-20. 
22 ICC-01/05-01/08-432-Corr. 
23ICC-01/05-01/08-431 
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the Republic of South Africa to the list of States to which Mr Jean-Pierre Bemba 

seeks to be released. '̂* 

12. On 6 July 2009 the Single Judge received a request of the Kingdom of Belgium^^ 

to be granted an extension of time untu 24 July 2009 to submit their observations on 

Mr Jean-Pierre Bemba's request for interim release, as was requested by the Single 

Judge at the Hearing of 29 June 2009. The Single Judge granted this request on 8 July 

2009.26 

13. On 10 July 2009 the Single Judge requested the Federal Republic of Germany, the 

Italian Republic and the Republic of South Africa to submit their observations in 

accordance with regulation 51 of the Regulations on (i) the request for interim 

release and (ii) the conditions, if any, that would have to be met to enable the States, 

to which Mr Jean-Pierre Bemba seeks to be released, to accept him on their territory 

by no later than 7 August 2009.̂ ^ 

14. On 13 July 2009 the Single Judge received the observations of the Republic of 

Portugal,^^ the Republic of France^^ and the Kingdom of the Netherlands^" as 

requested by the Single Judge at the Hearing of 29 June 2009. 

15. On 22 July 2009 the Office of Public Coimsel for Victims (the "OPCV"), 

representing some of the victims participating in the present case, filed its 

24ICC-01/05-01/08-433. 
25 ICC-01/05-01/08-438, p. 7 and its confidential annex 2. The Single Judge, being aware of the 
confidential nature of Armex 2 of this filing, does not consider the revelation of this particular 
information to be inconsistent with the confidential nature of the filing as such. 
2' Pre-Trial Chamber H, "Decision on the Belgian Authorities' Request for Extension of Time Limit", 
ICC-01/05-01/08-442. 
27 Pre-Trial Chamber TL, "Decision Seeking Observations on the Defence's Request for Interim 
Release", ICC-01/05-01/08-446. 
28 ICC-01/05-01/08-448-Conf-Anxl. 
29 ICC-01/05-01/08-448-Conf-Anx2. 
30 ICC-01/05-01/08-448-Conf-Anx3. 
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observations in response to the additional written submissions of the Prosecutor and 

the Defence dating 2 July 2009.31 

16. On 24 July 2009 the Single Judge received the observations of the Kingdom of 

Belgium as requested by the Single Judge.^^ 

17. On 29 July 2009 the Single Judge received additional observations of the Republic 

of Portugal on the application for interim release of Mr Jean-Pierre Bemba.̂ ^ 

18. On 4 August 2009 the Defence requested leave to reply to the observations of aU 

States in order to provide general observations on points of law and f act.̂ * 

19. On 5 August 2009 the Republic of South Afiica submitted a request for an 

extension of time to submit its observations vmtil 28 August 2009.̂ 5 The request was 

notified to the Single Judge on 6 August 2009, who granted an extension of time 

tmtil 12 August 2009.36 

20. On 7 August 2009 the Single Judge received the observations of the Federal 

Republic of Germany^^ and the Italian Republic,^* as requested by the Single Judge's 

decision of 10 July 2009. 

21. On 12 August 2009 the Single Judge received the observations of the Republic of 

South Afiica.3^ 

31ICC-01/05-01/08-457. 
32 ICC-01/05-01/08-461-Conf-Anx2. 
33 ICC-01/05-01/08-465-Conf-Anx2. 
3* ICC-01/05-01/08-467. The request reads: "La Défense prie la Chambre Préliminaire II d'accueillir la 
présente requête et de l'autoriser à formuler des observations générales sous forme de réplique, en 
droit et en faits, aux observations formulées par l'ensemble des Etats d'accueil sur les territoires 
desquels Mr Jean-Pierre Bemba Gombo a demandé d'être libéré provisoirement." 
35ICC-01/05-01/08-468. 
36ICC-01/05-01/08-470. 
37 ICC-01/05-01/08-472-Conf-Anx2. 
38 ICC-01/05-01/08-472-Conf-Anxl. 
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II. The Submissions of the Parties and Participants 

22. The present decision takes account of the oral submissions of the parties during 

the Hearing of 29 Jime 2009 and their written submissions of 2 July 2009. It further 

takes into consideration the submissions of the OPCV of 22 July 2009 and the 

observations of the host State and the States to which Mr Jean-Pierre Bemba seeks to 

be released. 

The Defence's Application and Arguments 

23. At the Hearing of 29 June 2009, the Defence requested that Mr Jean-Pierre Bemba 

be released, albeit imder conditions.*" The Defence contended that "changed 

circumstances" in terms of article 60(3) of the Statute warrant the modification of the 

Single Judge's previous ruling on Mr Jean-Pierre Bemba's detention, which include: 

the "significant reduction of the charges",*i the Chamber's determination as to Mr 

Jean-Pierre Bemba's responsibility pursuant to article 28 of the Statute, as opposed to 

the initial legal characterization thereof under article 25(3)(a) of the Statute,*^ 

consequentially, the lighter sentencing in case of conviction,*' the fact that Mr Jean-

Pierre Bemba would never abscond because of his personal security situation,** the 

fact that Mr Jean-Pierre Bemba's one-year detention wiU be deducted from a 

possible sentence, thus reducing the likelihood of him absconding,*^ his readiness to 

cooperate with the Prosecutor and to surrender voluntarily,** and the change of Mr 

Jean-Pierre Bemba's financial situation due to the seizure and freezing of all Mr 

39ICC-01/05-01/08-473-Conf-Exp-Anx2. 
« Pre-Trial Chamber II, ICC-01/05-01/08-T-13-ENG WT, p. 22, lines 2-3; p. 26, lines 24 until p. 27, line 
1; p. 31, line 4; p. 46, lines 1-2. 
*i Pre-Trial Chamber H, ICC-01/05-01/08-T-13-ENG WT, p. 13, line 7; see also p. 40, lines 8-13. 
« Pre-Trial Chamber ïï, ICC-01/05-01/08-T-13-ENG WT, p. 13, lines 8-23; p. 14, lines 3-6. 
« Pre-Trial Chamber II, ICC-01/05-01/08-T-13-ENG WT, p. 14, lines 20-22; see also p. 42, lines 1-7. 
« Pre-Trial Chamber H, ICC-01/05-01/08-T-13-ENG WT, p. 17, lines 2-24, p. 18, lines 20-22. 
« Pre-Trial Chamber H, ICC-01/05-01/08-T-13-ENG WT, p. 42, lines 8-10. 
"' Pre-Trial Chamber n, ICC-01/05-01/08-T-13-ENG WT, p. 19, lines 21-22; p. 43, lines 4-5. 
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Jean-Pierre Bemba's assets*''. The Defence therefore requested that Mr Jean-Pierre 

Bemba be released to the Kingdom of Belgium or the Republic of France or the 

Republic of Portugal under six conditions.** The Defence further advanced twenty 

"personal guarantees" should interim release be granted to Mr Jean-Pierre Bemba.*^ 

To support its arguments, the Defence made reference to the jurisprudence of the 

International Criminal Tribvmal for the former Yugoslavia (the "ICTY") and that of 

the European Court of Human Rights (the "ECtHR"). 

24. At the end of the Hearing Mr Jean-Pierre Bemba addressed the Single Judge in 

private session and presented his arguments. The Single Judge deems it important to 

reflect the essence of the arguments brought forward by Mr Jean-Pierre Bemba as 

they relate to his request for interim release and are pertinent considerations for 

adjudicating on his request. The Single Judge therefore refers to those arguments in 

a manner which she considers appropriate, without revealing the identities of 

witnesses and victims or information pertaining to the privacy of Mr Jean-Pierre 

Bemba. 

25. Mr Jean-Pierre Bemba put forward his volatile security situation, exemplified in 

the need for enhanced protection in Portugal.^" He further explained that he has 

been in politics for the past eleven years and would set aside those "years of 

sacrifice" if he was to become a fugitive, referring also to his political endeavours in 

the Democratic Republic of the Congo (the "DRC").^^ He stated it would not be in 

47 Pre-Trial Chamber II, ICC-01/05-01/08-T-13-ENG WT, p. 21, lines 18-21. 
« Pre-Trial Chamber II, ICC-01/05-01/08-T-13-ENG WT, p. 22, line 6; p. 24, lines 11-24. Those 
conditions are: (1) "that [the States] be able to provide security for Mr Bemba and inform the 
Registrar, if need be, if his security is at risk and that he be in a secure situation, as is the case here 
today in the prison in The Hague"; (2) "that Mr Bemba accept the conditions that he go to the police 
on a regular basis"; (3) "that he be arrested immediately if he does not respect the conditions that [the 
Chamber] could define for his interim release"; (4) "that those states inform the Court immediately of 
any violation and take the necessary measures to send him back to the prison here in The Hague, if 
need be"; (5) "ensure that Mr Bemba return to the Netherlands for his trial in The Hague"; (6) "ensure 
cooperation amongst parties and the confidentiality of the information exchanged in that exchange". 
« Pre-Trial Chamber H, ICC-01/05-01/08-T-13-ENG WT, p. 25, lines 3 until p. 26, line 23. 
50ICC-01/05-01/08-T-13-CONF-ENG WT, p. 53, line 20 until p. 54, line 9. 
51ICC-01/05-01/08-T-13-CONF-ENG WT, p. 54, lines 16-20. 
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his interest to intervene with witnesses or victims and that he has not done so to this 

day.52 He offered his cooperation with the Court with a view to clearing his name.^^ 

Mr Jean-Pierre Ben\ba gave his word that he would not abscond.^* Lastly, he pleaded 

to be released to join his family.̂ ^ 

26. In its additional written submissions of 2 July 2009 the Defence reiterated that 

there had been a "marked change" with respect to: (1) the gravity of the crimes and 

severity of the possible sentence incurred, (2) Mr Jean-Pierre Bemba's individual 

responsibility and (3) the guarantee that he woiild appear at tiial.^* It further recalled 

its arguments pertaining to the gravity of the crimes, risk of absconding, 

intimidation of witnesses, cooperation and government guarantees. The Defence 

emphasized that the burden of proof laid with the Prosecutor to prove that Mr Jean-

Pierre Bemba would abscond.^^ 

The Prosecutor's Response and Arguments 

27. At the Hearing of 29 June 2009, the Prosecutor argued that Mr Jean-Pierre 

Bemba's continued detention be maintained as no substantial change of the 

underlying considerations in the 14 April 2009 Decision warranted the modification 

of the Single Judge's ruling.^* He recalled that a "firmer evidential basis" existed as 

the charges have been confirmed against Mr Jean-Pierre Bemba.^' He referred to Mr 

Jean-Pierre Bemba's position as de jure president of the Mouvement pour la Libération 

du Congo (the "MLC") and Commander-in-Chief of the Armée de Libération du Congo 

and the fact that he still had de facto ultimate contiol over the MLC commanders.*" 

The Prosecutor averred that the accused would now abscond "given both the 

52ICC-01/05-01/08-T-13-CONF-ENG WT, p. 55, lines 2-6; p. 56, Unes 22-24. 
53ICC-01/05-01/08-T-13-CONF-ENG WT, p. 56, line 2-4. 
54ICC-01/05-01/08-T-13-CONF-ENG WT, p. 56, lines 6-7. 
55ICC-01/05-01/08-T-13-CONF-ENG WT, p. 57, line 12 until p. 58, line 9. 
56 ICC-01/05-01/08-432-Corr, pp. 4-5, paras 18-20. 
57 ICC-01/05-01/08-432-Corr, p. 9, para. 40. 
58 Pre-Trial Chamber H, ICC-01/05-01/08-T-13-ENG WT, p. 34, lines 6-16; p. 36, lines 1-6. 
59 Pre-Trial Chamber II, ICC-01/05-01/08-T-13-ENG WT, p. 32, line 2. 
60 Pre-Trial Chamber n, ICC-01/05-01/08-T-13-ENG WT, p. 32, lines 7-9. 
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gravity of the charges confirmed (...) as well as the possibility that he faces a long 

prison sentence".*^ He also referred to the fact that Mr Jean-Pierre Bemba benefited 

fiom the support of a number of influential networks in both the DRC and Europe 

which, as a matter of predictability,*^ could facilitate his flight fiom the Court's 

jurisdiction.*^ The Prosecutor further recalled that 21 identities of witnesses have 

been disclosed to the Defence, information which would enable him to exert 

pressure on these witnesses and obstruct court proceedings.** The Prosecutor 

referred to two instances of Defence interference with prosecution witnesses while 

Mr Jean-Pierre Bemba was in detention.*^ Lastly, the Prosecutor argued that all 

twenty "personal guarantees" of Mr Jean-Pierre Bemba were not pertinent 

considerations under article 58(l)(b)(i) of the Statute. 

28. In addition, the Prosecutor argued that the detention of Mr Jean-Pierre Bemba 

was not "unreasonable" within the meaning of article 60(4) of the Statute. Mr Jean-

Pierre Bemba's detention of "close to one year"** "remain[ed] within acceptable 

limits and the interests of justice".*'' He further contended that there was no 

inexcusable delay by the Prosecutor and that he had discharged his obligations in a 

diligent and timely manner.*^ 

29. In his additional written submissions of 2 July 2009 the Prosecutor reiterated that 

there had been no substantial change of circumstances and that, in light of the 

fulfillment of the conditions of article 58(1) of the Statute, article 60(2) of the Statute 

required Mr Jean-Pierre Bemba's continued detention.*' The Prosecutor maintained 

that the Chamber's determination in the 15 Jtme 2008 Decision on article 28(a) of the 

" Pre-Trial Chamber H, ICC-01/05-01/08-T-13-ENG WT, p. 32, lines 20-22. 
« Pre-Trial Chamber H, ICC-01/05-01/08-T-13-ENG WT, p. 33, lines 1-4. 
63 Pre-Trial Chamber H, ICC-01/05-01/08-T-13-ENG WT, p. 32, lines 23-25. 
« Pre-Trial Chamber U, ICC-01/05-01/08-T-13-ENG WT, p. 33, lines 12-16. 
65 Pre-Trial Chamber H, ICC-01/05-01/08-T-13-ENG WT, p. 33, lines 16-20. 
66 Pre-Trial Chamber TL, ICC-01/05-01/08-T-13-ENG WT, p. 34, line 25. 
67 Pre-Trial Chamber H, ICC-01/05-01/08-T-13-ENG WT, p. 35, lines 6-8. 
68 Pre-Trial Chamber H, ICC-01/05-01/08-T-13-ENG WT, p. 35, lines 17-25. 
6' ICC-01/05-01/08-431, paras 4 and 14. 
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Statute did not constitute a change of circvmistances and suggested that the Trial 

Chamber is not bound by the findings of the Pre-Trial Chamber, which it may 

modify according to regulation 55 of the Regulations of the Court (the 

"Regulations").''" He also pointed out that the status of commander may in itself be 

considered an aggravating factor entailing heavier sentencing than that of 

subordinates.''! The Prosecutor further put forward that the Chamber had declined 

to confirm some of the charges on the basis of cumulative charging and not on the 

basis of an evaluation of the evidence.''^ Furthermore, he questioned that ICIY and 

ECtHR jurisprudence could be referred to as they would not take into account the 

distinct conditions imder which the Court operates. The Prosecutor argued that in 

cases before the ICTY persons would be released into States within the former 

Yugoslavia which would also give an imdertaking to protect witnesses residing on 

their territories. At the ICC, on the contrary, Mr Jean-Pierre Bemba wished to be 

released to States (Belgium, France and Portugal) which are different from that in 

which the Prosecutor is conducting his investigations and witnesses reside. The 

State, in which Mr Jean-Pierre Bemba would be released, would not be under an 

obligation to ensure that Mr Jean-Pierre Bemba appeared at tiial or be able to 

prevent any interferences with prosecution witnesses in other parts of the world.''^ 

Lastly, the Prosecutor reiterated his submission that, having failed to disprove the 

applicability of article 58(1) of the Statute, the twenty guarantees advanced by Mr 

Jean-Pierre Bemba were premature at this stage of the proceedings.''* 

The OPCV's Submissions and Arguments of 22 July 2009 

30. The OPCV, in responding to the additional written submissions of the parties, 

and for similar reasons to those given by the Prosecutor, submitted that the Single 

Judge dismiss the request for interim release by Mr Jean-Pierre Bemba.''-'' The OPCV 

70 ICC-01/05-01/08-431, para. 8. 
71 ICC-01/05-01/08-431, para. 9. 
72 ICC-01/05-01/08-431, para. 10. 
73 ICC-01/05-01/08-431, para. 12. 
74 ICC-01/05-01/08-431, para. 13. 
75 ICC-01/05-01/08-457, p. 8. 
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