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Amicus Curiae Submission of the Wmen'’s Initiatives for Gender Justice

Pursuant to Rule 103 of The Rules of Procedure anBlvidence

|. Introduction

1. Having sought and been granted leave pursuant® B3 of the ICC Rules of
Evidence and Procedure (“Ruleffiz Women'’s Initiatives for Gender Justice hershpmits its
observations on issues related to cumulative chgrgiised in the “Decision Pursuant to Article
61(7)(a) and (b) of the Rome Statute on the Chaofiéise Prosecutor Against Jean-Pierre Bemba
Gombo™ that are before Pre-Trial Chamber Il (the Chambar)light of the Prosecutor's

application to seek leave to appeal the Decisionfi@ning the Charges.

2. The Chamber must determine whether the Applicasiatisfies the standard set forth in Article
82(1)(d) of the Rome Statute (“Statute”), namelwtththe Decision Confirming the Charges
involves “an issue that would significantly affetite fair and expeditious conduct of the
proceedings or the outcome of the trial, and forcWwh.. an immediate resolution by the Appeals

Chamber may materially advance the proceedifigs”.

3. The Amicus respectfully offers the Chamber observations ineprtb assist in “the proper
determination of the case” pursuant to Rule 103(1).

II. Procedural Background of Issues on Appeal

1. On 23 May 2008, Pre-Trial Chamber Ill issued a wairof arrestagainst Jean-Pierre Bemba Gombo
(the “Accused”)> The Prosecutor charged the Accused with the GriAmainst Humanity of murder,

! Pre-Trial Chamber IIDecision Pursuant to Article 61(7)(a) and (b) of tRome Statute on the Charges of the
Prosecutor Against Jean-Pierre Bemba Gol-01/05-01/08-424, 15 June 2009 (“Decision @omhg the
Charges”).

2 Office of the ProsecutoProsecution’s Application for Leave to Appeal thecBion Pursuant to Article
61(7)(a) and (b) on the Charges against Jean-Pi@&eenba GomhdCC-01/05-01/08-427, 22 June 2009, and
its annex (“Prosecutor’s Application”).

3 Article 82(1)(d) states: “Either party may appeay of the following decisions in accordance wita Rules of
Procedure and Evidence: ... (d) A decision that imeslan issue that would significantly affect thie fend
expeditious conduct of the proceedings or the au&of the trial, and for which, in the opinion betPre-Trial
or Trial Chamber, an immediate resolution by thepédgds Chamber may materially advance the procegding
* Pre-Trial Chamber IlIWarrant of Arrest for Jean Pierre Bemba Gomb®C-01/05-01/08-1-tENG-Corr, 23
May 2008.

® On 10 June 2008, Pre-Trial Chamber IIl issueewa arrest warrant that replaced the arrest wao8 May
2008. Pre-Trial Chamber IlWWarrant of Arrest for Jean-Pierre Bemba Gombo repig the Warrant of Arrest
issued on 23 May 2008CC-01/05-01/08-15-tENG, 10 June 2008.
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rape and torture, pursuant to Article 7 of the 8&atand the War Crimes of murder, torture, rape,

outrages upon personal dignity and pillaging, pansuio Article 8 of the Statufe.

2. From 12 until 15 January 2009, Pre-Trial Chambkcdohducted the confirmation of charges hearing
(the “Hearing”).

3. On 30 March 2009, the Prosecutor filed a subsegaemnded Documents Containing the Charges
(“DCC") against the Accused, together with the Rmgor's Amended List of Evidence and an In
Depth Analytical Chart of Incriminatory Evidenée.

4. On 15 June 2009, the Chamber issued its Decisiatiit@ong the Charges. The Chamber dismissed
Count 3 of the Amended DCC, torture, a Crime Agaismanity under Article 7(1)(fj. The
Chamber also dismissed Count 5 of the Amended DO@ages upon personal dignity, a War Crime
under Article 8(2)(c)(i> The Chamber confirmed Counts 1 and 2 of the AtedrDCC, rape as a

Crime Against Humanity and rape as a War Crifhe.

5. The Chamber opined that the dismissed chargesoahaf cumulative charging principlés.

6. The Chamber held that the acts of torture undem€8ulid not possess a distinct element from rape
and, thus, were fully subsumed by Courif 1Similarly, the Chamber held that outrages upasqeal
dignity was fully subsumed by Count 2, rape as a Gtime*

7. To further support its findings, the Chamber ruleat Regulation 55 permitted a Trial Chamber to “re

characterise a crime to give it the most approgriagal characterisatiod”. It found that under the

® The Prosecutor amended the Documents ContaihinGharges against the Accused on two subsequent
occasions.SeeOffice of the ProsecutoRrosecution's Submission of the Document ContaitliagCharges and
List of EvidencelCC-01/05-01/08, 1 October 2008; Office of the$&cutorProsecution's Communication of
Amended Document Containing the Charges and Amdridedf Evidence pursuant to the Third Decision on
the Prosecutor's Requests for Redactions and ReRéguest for the Regulation of Contacts of Je@mr@i
Bemba Gombo With Confidential Prosecution and Defednly Annexes A, B, C, ICC-01/05-01/08-264, 19
November 2008.

7 SeeOffice of the ProsecutoProsecution's Submission of Amended Document Congaithe Charges,
Amended List of Evidence and Amended In-Depth 8isafhart of Incriminatory Evidence with Under Seal
Ex Parte Prosecution Only Annexes 1A, 1B, 1C, 1b,ahd Confidential, Prosecution and Defence Only
Annexes 2A, 2B, 2C, 2D, 2E and Public Annexes&hd 5 ICC-01/05-01/08-395, 30 March 2009 (“Amended
DCC”). The Amended DCC of 30 March 2009 retainbd three charges of Crimes Against Humanity,
respectively murder, torture and rape, and the &karges of War Crimes, namely murder, torturegrap
outrages upon personal dignity and pillaging.

& Decision Confirming the Charges, para. 190.

® Decision Confirming the Charges, para. 302.

19 Decision Confirming the Charges, p. 185.

1 Decision Confirming the Charges, para. 202.

12 Decision Confirming the Charges, paras. 204-205.

13 Decision Confirming the Charges, para. 312.

14 Decision Confirming the Charges, para. 203.
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Prosecutor’'s approach to cumulative charging, teéebce might have to confront “all possible legal

characterisations'®

8. Moreover, the Chamber cited an insufficiency ofdewmce or imprecise pleading in the Amended
DCC as another rationale for the dismissals of €8yriorture as a Crime Against Humanifyand
Counts 4 and 5, tortuteand outrages upon personal digHitgs War Crimes.

9. On 22 June 2009, the Prosecutor filed its Applarafior leave to appeal the Chamber’s dismissal of

the charges of torture and outrages upon persagaityl

10. On 26 June 2009, the Office of the Public CoufieeVictims filed their Response to the Decision
Confirming the Charges in support of the Prosecsitdpplication’®

11.0n 9 July 2009, the Defence respectfully informked €hamber that they would respond after the

issuance of the French translation of the Deci€lonfirming the Charge®.

12.0n 13 July 2009, the Women'’s Initiatives for Gendestice filed a Request for Leave to Flmicus
Curiae Observations Pursuant to Rule 103 of the Rulesaée®lure and Evidenéé.

13. On 14 July 2009, the Defence filed a request tovsuobservations on the submission of Armaicus

Curiae Observations of the Women'’s Initiatives for Gendiestice??

14.0n 22 July 2009, the Chamber released its Decisivthe Request for Leave to Fitenicus Curiae
Observations to Rule 103 of the Rules of Procedureé Evidencé® and granted the Women’s

Initiatives leave to submit the present observation

!5 Decision Confirming the Charges, para. 203.

16 Decision Confirming the Charges, para. 209.

" Decision Confirming the Charges, paras. 291, 28F-3

18 Decision Confirming the Charges, paras. 311-312.

19 Office of the Public Counsel for Victim&éponse du Représentant Iégal des victimes a/02,78/0279/08,
a/0291/08, a/0292/08,a/0293/08, a/0296/08, a/028,7400298/08, a/0455/08, a/0457/08, a/0458/08, 52048,
a/0460/08, a/0461/08, a/0462/08, a/0463/08, a/0d84/a/0465/08, a/0466/08 et a/0467/08 & la demande
d'autorisation d'interjeter appel déposée par lerd&au du Procureur a I'égard de la Décision sur la
confirmation des charge$CC-01/05-01/08-428, 26 June 2009 (“Response”).

2 Counsel for the Defenc@bservations de la Défense a la demande du Procwancernant I'autorisation de
former appel contre la décision de confirmation dearges ICC-01/05-01/08-443, 9 July 2009.

L Women'’s Initiatives for Gender Justid®equest for leave to submit Amicus Curiae obsamatpursuant to
Rule 103 of the rules of procedure and evidei€€-01/05-01/08-447, 13 July 2009 (“Request fenie”).

%2 Counsel for the Defenc@bservations de la Défense a la demande du 'ONBomen’s initiatives for

Gender Justice » concernant I'autorisation de papger comme Amicus CurigiCC-01/05-01/08-449-Corr, 14
July 2009.

2 Pre-Trial Chamber IIDecision on Request for Leave to Submit Amicusa@u@ibservations Pursuant to Rule
103 of the Rules of Procedure and Eviden€&€-01/05-01/08-451, 17 July 2009
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[ll. Applicable Law

15. The Amicusrelies upon the following law from the Statute:

Article 21
Applicable law

1. The Court shall apply:

(a) In the first place, this Statute, Elements off@s and its Rules of Procedure and Evidence;

(b) In the second place, where appropriate, apmgkcareaties and the principles and rules of
international law, including the established pnites of the international law of armed conflict;

(c) Failing that, general principles of law derivieglthe Court from national laws of legal systerfis o
the world including, as appropriate, the natiorsakd of States that would normally exercise
jurisdiction over the crime, provided that thoséngpiples are not inconsistent with this Statute
and with international law and internationally rgozed norms and standards.

2. The Court may apply principles and rulesawi ks interpreted in its previous decisions.

3. The application and interpretation of law anst to this article must be consistent with
internationally recognized human rights, and behaut any adverse distinction founded on grounds
such as gender as defined in article 7, paragraphg®8, race, colour, language, religion or belief,
political or other opinion, national, ethnic or sdrigin, wealth, birth or other status.

Article 51
Rules of Procedure and Evidence

4. The Rules of Procedure and Evidence, amendnibateto and any provisional Rule shall be

consistent with this Statute. Amendments to theeRof Procedure and Evidence as well as provisional
Rules shall not be applied retroactively to theridetnt of the person who is being investigated or
prosecuted or who has been convicted.

Article 52
Regulations of the Court

1. The judges shall, in accordance with this $a#ind the Rules of Procedure and Evidence, abgpt,
an absolute majority, the Regulations of the Coagessary for its routine functioning.

Article 61
Confirmation of the charges before trial

7. The Pre-Trial Chamber shall, on the basishef tearing, determine whether there is sufficient
evidence to establish substantial grounds to beligat the person committed each of the crimes
charged. Based on its determination, the Pre-Tf@mber shall:

(a) Confirm those charges in relation to whichastdetermined that there is sufficient evidencd, an
commit the person to a Trial Chamber for trial be tharges as confirmed;

(b) Decline to confirm those charges in relationMaich it has determined that there is insufficient
evidence;

Article 67
Rights of the accused
1. In the determination of any charge, the acgs$ll be entitled to a public hearing, havingareg

to the provisions of this Statute, to a fair hegrionducted impartially, and to the following minim
guarantees, in full equality:
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16.

(@) To be informed promptly and in detail of thetura, cause and content of the charge, in a
language which the accused fully understands aeaksp

(b) To have adequate time and facilities for theppration of the defence and to communicate freely
with counsel of the accused’s choosing in configenc

(c) To be tried without undue delay;

Article 74
Requirements for the decision

2. The Trial Chamber's decision shall be basedt®mvaluation of the evidence and the entire
proceedings. The decision shall not exceed the faud circumstances described in the charges and an
amendments to the charges. The Court may basedtsiah only on evidence submitted and discussed
before it at the trial.

Article 82
Appeal against other decisions

1. Either party may appeal any of the followirgcidions in accordance with the Rules of Procedure
and Evidence:

(d) A decision that involves an issue that woulghgicantly affect the fair and expeditious conduct
of the proceedings or the outcome of the trial, Bondvhich, in the opinion of the Pre-Trial or Trria
Chamber, an immediate resolution by the Appealsr@ies may materially advance the proceedings.

TheAmicusrelies upon the following law from the Rules andyRlations:
Rules of Evidence and Procedure

* Explanatory note: The Rules of Procedure and Evidence are an imsintifor the application of the
Rome Statute of the International Criminal Cowtwhich they are subordinate in all cases. ... llin a
cases, the Rules of Procedure and Evidence shauledd in conjunction with and subject to the
provisions of the Statute.

Rule 103
Amicus curiae and other forms of submission

1. At any stage of the proceedings, a Chamber rniay, considers it desirable for the proper
determination of the case, invite or grant leave ®tate, organization or person to submit, irtimgi
or orally, any observation on any issue that tharGier deems appropriate.

2. The Prosecutor and the Defence shall havegpertunity to respond to the observations submitted
under sub-rule 1.

Chapter 1

General provisions
Regulation 1

Adoption of these Regulations

1. These Regulations have been adopted pursuanticte 52 and shall be read subject to the Statut
and the Rules.

Regulation 55

Authority of the Chamber to modify the legal charaderisation of facts
Regulations of the Court ICC-BD/01-01-04 32
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1. Inits decision under article 74, the Chambay change the legal characterisation of factstoral

with the crimes under articles 6, 7 or 8, or toadawith the form of participation of the accusedar
articles 25 and 28, without exceeding the facts eincumstances described in the charges and any
amendments to the charges.

IV. Observations of theAmicus

17. The Amicusoffers the following observations to clarify impant issues in regard to cumulative
charges so as to assist the Chamber in the prepemaination of the case.

18. The Amicusagrees with the Chamber that cumulative chargingeisnissible and that the Chamber
applied the appropriate test to determine cumwgaggs as intoned by the ICTY Appeals Chamber in
the Prosecutor v. Delali¢* The Amicusnotes that the Chamber acknowledges not only iatemal
courts but also national criminal systems permihalative charges, notably the common law practice

of multiple offenses, or the civil law practice exdified in concurs d’infraction.

19.In the Decision Confirming the Charges, the Chanttiemissed counts of torture and outrages upon

personal dignity and held that cumulative chargimgight be detrimental to the rights of the accused.
It averred that:

... The prosecutorial practice of cumulative chargmgetrimental to the rights of the

Defence since it places an undue burden on thenbefélhe Chamber considers that,
as a matter of fairness and expeditiousness giriteeedings, only distinct crimes may
justify a cumulative charging approach and, ultiehgtbe confirmed as charges. This
is only possible if each statutory provision allelyebreached in relation to one and the
samezeconduct requires at least one additional rahtelement not contained in the

other:

20.The Chamber envisions that upon confirmation of fhecument Containing the Charges, the
Prosecutor should not allege crimes thatiemgroperly cumulative, meaning charges that run afoul of
theDelalic test. If the Document Containing the Charges were legal crimes, arising from the same
facts and circumstances, that did not have a disefement, the Chamber would consider such

charges to place an unfair burden upon the Defence.

21. The Amicusrecognizes that at all times, and in particularirduthe course of the proceedings, the
Chamber must assure the fairness and the expestitigs of the trial, and, thus, ensure the due gsoce

rights of the accused are protected under the t8tatd the Rules. Moreover, tAenicusagrees that

24 Decision Confirming the Charges, para. 202, n, 2itihg Prosecutor v Delalic et alIT-96-21-A, Appeals

Chamber Judgment, para. 412, 20 February 2001.

% The Amicusassumes that the Chamber means improper cumulasigewhich contravenes tBelalic test
that the Chamber applied in the present case.

% Decision Confirming the Charges, para. 202.
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the rights of the accused are not violated whemesi alleged are properly deemed cumulative,

meaning within the prescriptions of tBelalic test?’

22. Accordingly, in national courts and internationalicts, as long as a charge has a sufficient evitgnt
basis, the determination of whether charges areulative can occur at the end of trial, after the
judge’s deliberation results in a convictithin such proceedings, it is not inimical to theequrocess
rights of the accused; they remain safeguardedugfirout the tria?> Upon a finding of guilt,
cumulative convictions are impermissible, but & ¢tharging stage, whether charges are cumulative or

not, their inclusion in the indictment does notlate fair trial practices.

23. The Amicussubmits that Article 21 of the Statute and the Rulee pertinent to the Chamber’s concern
regarding its duty to protect the due process siglfitthe accused. Article 21 states that the &tasu
the first guide for the decisions of the Court. eThelevant provisions of the Statute include Aetic
61(7), which requires that all confirmed countshia DCC have a sufficiency of evidence, and Article
67, which details important rights of the accusedelation to the proceedings. According to Adgl
61(7) and 67, an unfair or unlawful prosecution ldoaccur whenever an accused is prosecuted based
upon insufficient evidence. The Statute requiteg tnsufficient evidence should incur the dismlissa
of a count from the Document Containing the Charmged that proceeding on such a charge would

contravene Article 61(7) and impinge upon the sghftan accused under Article 67.

24.The Amicusobserves that national courts’ review of cumulatierges at the conviction stage is
coherent with such an interpretation of Articles&id 67. Clearly, it is recognized that cumulative
charges are not the equivalent of charges lackirgyidence. The cumulative charges, in the present
case, could not have been submitted to the parasnefethe Delalic test if the evidence did not
sufficiently support their elements. Article 21 wt require the application of Article 61(7), which
would have nullified the ability to apply ttgelalic test

25. Although theAmicusagrees that the Chamber applied the correct stdndatetermine the cumulative
nature of the charges, it is advanced that thenwastapplied incorrectly in at least three categoof

2" The Amicus recognizes that the rights of the accused stilldbe upheld and fully protected in proceedings
that allege cumulative charges that do not meebtialic, test as long as the confirmation of a criminal gear

is done on a count-by-count basis in relation eghfficiency of the evidence.

28 A Bogdan Cumulative Charges, Convictions and Sentencinge#d Hoc International Tribunals for the
Former Yugoslavia and Rwanda MELBJIL 1 (2002).See generallyeAN PRADEL, DROIT PENAL (1995); EAN
PRADEL, DROIT PENAL COMPARE(1995); and GSTON STEFANI ET AL., DROIT PENAL GENERAL (15th ed, 1995).

29 SeeProsecutor v. Blagojevi& Joki , Decision on Motion of Accused Blagojevio Dismiss Count 1, IT-02-
60, 31 July 2002, page 3 ; Prosecutor v Radovank8téc, Decision on the Defence’s Preliminary Motion on
the Form of the Second Amended Indictmé&nt96-23/2, 2 April 2003, paras. 14-15; Prosecuto Miltar
Rasevic, Decision regarding Defence preliminaryiambn the form of the indictment, IT-97-25/1-PB April
2004, paras. 29-30; Prosecutor v. Radovan KaraB&cision on two motions alleging defects in thenf of the
indictment, 1T-95-5/18-1, 12 May 2009, para. 21,08¥cutor v. Todovi & RaSevi, Decision on Todovi
Defence Motion on the Form of the Joint Amendeddmdent, 1T-97-25/1, 21 March 2006, para. 25; Pcoser

v. Gali, Trial Chamber Judgment, IT-98-29, 30 November&Q@ara. 160; Prosecutor v. GaliAppeals
Chamber Judgment, IT-98-29, para. 156, n. 268, 89ehhiber 2006; Prosecutor v. Elizaphan and Gerard
Ntakirutimana, Trial Chamber Judgment and Sentel@BR-96-10 & ICTR-96-17-T, 21 February 2003, para.
863-864 ; Prosecutor v. Ferdinand Nahimana, JeatdBarayagwiza, Hassan Ngeze, Trial Chamber Juatgme
and Sentence, ICTR-96-11, 3 December 2003, pag®. 10
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witnesses: the child of ten years, the brother oe victim who was beaten while his sister was
raped, and the persons who watched the sexuallasktheir relatives.

26.The Chamber ruled that the elements of torture wetes particularized as the elements of rapee Th
torture element of infliction of severe physicalrmental pain or suffering was subsumed by the rape
element of sexual penetration, while the tortuemant of control and custody was contained under
the force or coercion element of rape. Rape wia foehave a distinct material eleméft.In the
factual situation of the ten-year-old gitithe Chamber did not anticipate that an elementapé,
namely, the inability to give genuine consent, ctatgby differentiated from force or coercion, would
apply. In that instance, even under the Chambatierale, the rape and torture of the ten-yeargold

should not have been viewed as cumulative acts.

27.The Chamber also didot find that the brother who was lashed while hisesisaped suffered any
sexual penetration himséff. The crime inflicted upon him was torture. TBelalic test was
inapplicable.

28.The Chamber ruled that the persons, themselvesngiif rape or soon to be victims of rape, were not
tortured when they were forced to view the tortofréheir relatives. The Chamber might have reférre
to the jurisprudence d®rosecutor v. Furundzij& wherein Witness D, who was forced to watch the
repeated rapes of Witness A, was deemed to hawve toewired. TheAmicusobserves that the

Chamber’s application of the cumulative chargirgl teas too narrow.

29. The Amicusobserves that the Chamber’s application ofRietalic test examining the cumulativeness
of rape and outrages upon personal dignity is tdemarrow?* The Rome Statute separated rape and
outrages from the same provision. Infliction ofmiliating and degrading conduct is a stand-alone
crime. The elements of rape do not require hutialia degradation, or otherwise violation of dignit
as part of the act. ThAmicusrecognizes that the intra-family nature of the lmulbapes were
humiliating, degrading and an infliction upon dignihowever, the description of the outrages upon
personal dignity element should not be conflateddtsfy the element of force or coercion of the
crime of rape.

30. Again, theAmicusadvances, in the very least, that the family memiferced to witness repeated
rapes of their relatives, before or after they thelwves have been sexually penetrated, have been mor
broadly victimized than the act of their rape. Tuercion or force elements that support their rape
can be differentiated from the humiliation, degtéataand violation of dignity inflicted upon thens a

they watch their family being raped.

%0 Decision Confirming the Charges, para. 204
31 Decision Confirming the Charges, para. 174.
%2 Decision Confirming the Charges, para. 179.

33 prosecutor vFurundZijg Trial Chamber Judgment, 1T-95-17/1, 10 Deceni®98, paras. 73, 75

34 SeeGeneralntroduction, Elements of Crimes, para. 9 (stating, particular conduct may constitute one or
more crimes. »)
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31.The Chamber found that the rape counts subsumedoilng of torture as a crime against humanity
and outrages upon personal dignity, then appliequRéon 55 to re-characterise the evidence of
torture, outrages upon personal dignity, and rapeape. TheAmicusoffers the observation that
Article 21 does not refer to Regulations of the €@s an applicable source of law. Even though the
regulations enjoy an administrative function, thake a subordinate role to statutory provision of
Article 21 and the Rules of Procedure and Evidénce.

32.The re-characterisation of evidence of outrages ygassonal dignity and torture as rape occurreat aft
these charges were subsumed through failure to theetumulative charging test. Nonetheless, their
dismissal is also based on insufficiency of evidendt is unclear which evidence is part of theerap
counts and which evidence has been dismissed.|&it of the Statute states that “a decision diall
based on the evidence of the entire proceedinghandxceed the facts and circumstance described in
the charges.” What facts and circumstances can the sexual ass#uksses base their testimony
upon, now, other than rape?

33. The Amicusadvances that the multiple factors concerningG@hamber’s ruling on sexual assault
evidence, application of thBelalic test, application of Article 21 and the fair triaghts of the
accused, and incertitude of the facts and circumsst or evidence to be established before trial, ar
issues that would significantly affect the fair axpeditious conduct of the proceedings. Fineicus
argues that these issues concern the Chamberthar@burt’s future ability to deliver a justice tha

cognizant of gender-based violence, especiallpéxeial assaults.

34. Article 21(3) requires that:

The application and interpretation of law pursuarthis article must be
consistent with internationally recognizeuman rights, and be without any
adverse distinction founded on grousuish as gendeas defined in article 7,
paragraph 3ge race, colour, language, religion or belief, pcéit or other
opinion, national, ethnic or social onigiwvealth, birth or other status.

35. The Convention for the Elimination of Discriminai Against Women (CEDAW? a source of law
within the meaning of Article 21(3), has been ipteted in the CEDAW Committee’'s General
Recommendation No. 19 of 1992 to recognize thatgebased violence, which impairs or nullifies
the enjoyment by women of human rights and funddatidreedoms under general international law
or under human rights conventions, constitutesrigiscation within the meaning of article 1 of the

Convention and also includes “thight to equalprotectionaccording to humanitarian norms in times

of international or internal armed conflict.

%5 Trial Chamber I, Decision on the status before Thial Chamber of the evidence heard by the PralTri
Chamber and the decisions of the Pre-Trial Chantbérial proceedings, and the manner in which ewade
shall be submitted, ICC-0I/04-01/06-1084, para.8/December 2007.

36 Convention on the Elimination of All Forms of Digunination against Women, G.A. res. 34/180, 34 U.N.
GAOR Supp. (No. 46) at 193, U.N. Doc. A/34/4Btered into forc&ept. 3, 1981.

" Committee on the Elimination of Discrimination agsti WomenGeneral Recommendation 19, Violence
against womelfEleventh session, 1992), U.N. Doc. A/47/38 at993), reprinted in Compilation of General
Comments and General Recommendations Adopted byaHURights Treaty Bodies, U.N. Doc.
HRI/GEN/1/Rev.6 at 243 (2003), para. 7(c) (emphadied)
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36. Similarly, the United Nations Convention for thegRis of the Child® a widely ratified treaty,
requires in Article 38 that states ensure respactife rules of humanitarian law applicable to them
armed conflict which are relevant to the child. eTAmicus submits that both CEDAW and the
Committee on the Rights of the Child intend thates that occur against women and children during

armed conflict are assiduously and fairly pursued.

37. The application of rules or norms of internationamanitarian law to women and childf&has been
interpreted by the treaty-body Committee of the ¥&mion on the Rights of the child to mean

“effective justice”*°

38. The Amicusadvances that Article 21(3)’s application of thatSte and other sources of international
law to the Court is concomitant with a spirit angrgose of due regard for the non-discriminatory
approach to all crimes, proceedings, and use oRilles or other administration mechanisms of the

Court, such as Regulation 55.

39. The Amicus submits that gender-based crimes, especially sexsmdults, perpetrated on women,
children or men, are to be examined, in all proocegglin a manner that is non-discriminatory. The
Chamber’s too narrow restriction of rape and t@tunder crimes against humanity and rape and
outrages upon personal dignity, through cumulatibarging and re-characterization, diminish the
effective access of victims to justice even in éifssence of infringement on the due process rights o
the accused.

40. The Amicusobserves that the further consideration applicatibArticle 21(3) to the holdings in the
Decision Confirming the Charges is paramount tacgunintentional adverse effects on gender. The
Amicusdoes not suggest that unsubstantiated charge,umtscavith insufficient evidence, should be
charged. This is a clear violation of the rightstee Accused. However, the unclear analysis &ad r
characterisation of the sexual assault evidenckld¢oadvertently contravene Article 21(3).

V. Conclusions

41. The Amicus respectfully offers the above observations to sasghe Chamber in the proper

determination of the case and expresses its appic@tior the opportunity to be heard.

3 Convention on the Rights of the Child, G.A. re4/2%, annex, 44 U.N. GAOR Supp. (No. 49) at 16 N.U.
Doc. A/44/49 (1989)entered into forc&ept. 2 1990.

39 For a modern example of State intent to redressas@ssault crimes, see Security Council Resaiut&20
(2008).

“‘Committee on the Rights of the Chitdpncluding Observations: Indi RC/C/15/Add.228 (2004), para 69;
Concluding Observations: Indonesi@RC/C/15/Add.223 (2004), para 71@®oncluding Observations: India
CRC/C/15/Add.115 (2000) para. 84oncluding Observations: Democratic Republic of@wngo,para. 64,
CRC/C/15/Add.153 (2001).
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