
ii.	 A modification to the legal characterisation of the facts under 

Regulation 55 must not constitute an amendment to the charges, 

an additional charge, a substitute charge or a withdrawal of a 

charge, because these are each governed by Article 61(9); 

iii.	 Whether a proposed modification of the legal characterisation of 

facts is, in reality, an amendment or addition to, or substitution 

for, the charge is (at the very least) a question of fact and degree, 

to be assessed on a case-by-case basis; 

IV.	 The procedure set out in Regulation 55 of giving notice of a 

proposed change to the legal characterisation of the facts has not 

been engaged by this application because the victims seek to 

add 5 additional charges, and no other relevant proposed 

changes have been formulated and disseminated; 

v.	 In all the circumstances, the application should be dismissed 

and notification under Regulation 55 should not be given to the 

participants. 

VII. POSTSCRIPT 

54. In order to preserve the timeliness of the current trial, my view is that if 

leave for appeal is filed against the majority Decision (and if leave is 

granted under Article 82(1)(d)), it would be appropriate for the Appeals 

Chamber to consider an application for suspensive effect of the majority 

Decision to enable the trial to proceed on the basis of the current charges, 

as presently formulated, until any appeal is determined (see Article 82(3) 

and Rule 156(5) of the Rules of Procedure and Evidence). Otherwise, save 

No. ICC-01/04-01/06 26/28	 17 July 2009 



for one court witness who is unaffected by this issue, the Trial Chamber 

will not be able to hear further evidence until the appeal is resolved, and 

instead the next step necessarily will be to commence the Regulation 55 

procedure. 

55. It will be for any party filing an appeal (if that step is taken) to decide 

whether or not to request that the appeal has suspensive effect (Rule 

156(5) of the Rules of Procedure and Evidence). 
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Done in both English and French, the English version being authoritative. 

Judge Adrian Fulford 

Dated this 17 July 2009 

At The Hague, The Netherlands 
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