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Participation/Reparation

The Office of Public Counsel for The Office of Public Counsel for the
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Ms Paolina Massidda

States Representatives Amicus Curiae
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Registrar Defence Support Section
Ms Silvana Arbia

Victims and Witnesses Unit Detention Section
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Background and submissions

1. On 22 May 2009, the legal representatives of the victims filed a joint request
pursuant to Regulation 55 of the Regulations of the Court (“Regulations”),
requesting the Chamber to consider a legal re-characterisation of the facts as,
respectively, sexual slavery pursuant to Articles 7(1)(g) or 8(2)(b)(xxii) or
8(2)(e)(vi) of the Rome Statute (“Statute”), and inhuman and / or cruel
treatment pursuant to Articles 8(2)(a)(ii) or 8(2)(c)(i) of the Statute. In
addition, the legal representatives requested that the Chamber accept oral or
written observations on any issue related to this aforementioned legal re-

characterisation.!

2. In the course of the filing, the legal representatives submitted: (i) that
Regulation 55(1) provides the Chamber with the power to change the legal
classification of the facts so that they are consistent with both the crimes listed
under Articles 6, 7 or 8 of the Statute, and with the form of participation of the
accused in those crimes as specified in Articles 25 and 28 of the Statute; (ii)
that notwithstanding, any re-characterisation must not exceed the scope of the
facts and circumstances described in the charges or in any amendments to
them; and (iii) that under the provisions of Regulation 55(2) the Chamber is
empowered to make a decision under the Regulation 55(1) at any time during

the trial.?

3. The legal representatives further submitted that Regulation 55(2) grants to
those who participate in the proceedings: (i) the right to be informed of the
intention of the Chamber to modify the legal characterisation of the facts; (ii)
the right to effective preparation in relation to all matters concerning the

proposed modification; and (iii) the right to give oral or written observations

! Demande conjointe des représentants légaux des victimes aux fins de mise en ceuvre de la procédure en vertu
de la norme 55 du Réglement de la Cour, 22 May 2009, ICC-01/04-01/06-1891.
? Ibid, paragraphs 6-7.
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on the proposed amendment. It was noted that while Regulation 55 neither
specifies how the procedure under this Regulation should be implemented,
nor whether parties or participants may also initiate it, the Trial Chamber has
explicitly recognised that the term “participants” in Regulation 55(2) is not to
be limited to the “parties” to the procedure, but also the other participants
including the victims’ legal representatives.?> In the alternative, the legal
representatives submitted that the personal interests of the victims are
affected by the application of Regulation 55 within the meaning of Article
68(3) of the Statute.*

4. Furthermore, the legal representatives submitted: (i) that Trial Chamber I has
itself recognised Regulation 55 as lawful, to the extent that its adoption was
recommended by the Judges in plenary and was subsequently endorsed by
the Assembly of States Parties;’ (ii) that the terms of this Regulation do not
conflict with Article 74(2) of the Statute, allowing as they do for a
modification in the legal classification of the facts and not an alteration or
modification of the facts and circumstances as described in the charges; and
(iii) that provided it remains within the boundaries delineated by the facts
and circumstances described in the charges, the Regulation allows for another
legal classification to be conferred to these facts and circumstances, provided

that no unfairness arises.t

5. The legal representatives also submitted that the following elements weighed
in favour of allowing the Chamber to apply Regulation 55 in this case. The
facts are consistent with the relevant charges set out in the Statute, specifically
the facts stated by a number of the witnesses who testified before the

Chamber to date relate to the elements of crimes that fall into Articles 7(1)(g)

* Decision on the status before the Trial Chamber of the evidence heard by the Pre-Trial Chamber and the
decisions of the Pre-Trial Chamber in trial proceedings, and the manner in which evidence shall be submitted,
13 December 2007, ICC-01/04/01-06-1084, paragraph 48.

*1CC-01/04-01/06-1891, paragraph 11.

*1CC-01/04/01-06-1084, paragraph 47.

$1CC-01/04-01/06-1891, paragraph 14.
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or 8(2)(b)(xxii) or 8(2)(e)(vi) (“sexual slavery”), 8(2)(a)(ii) (“inhuman
treatment”) or 8(2)(c)(i) (“cruel treatment”). The facts given in evidence fall
within the particular facts, circumstances and form of criminal responsibility
described in the charges with regard to Thomas Lubanga Dyilo, as confirmed
by the Decision on the confirmation of the charges” and as amended in accordance
with the Amended Document Containing the Charges.®? The alleged acts of
sexual slavery and inhuman and / or cruel treatment engage, with regard to
the accused, the same form of criminal responsibility as that contained in the

Decision on the confirmation of the charges.’

6. The legal representatives stressed that the proposed legal re-characterisations
were not intended to replace the legal classifications initially chosen by the
Office of the Prosecutor (“prosecution”) in its Amended Document
Containing the Charges, which reflects the charges confirmed by Pre-Trial
Chamber 1 in its Decision on the confirmation of the charges. The legal
representatives submitted, rather, that the purported modification of the legal
classification can be applied to the same facts as these facts may constitute a

violation of several crimes set out in the Statute.!0

7. Therefore, the legal representatives requested that the Chamber commence
the procedure for the legal re-characterisation of the facts provided for in
Regulation 55, and grants to the victims’ legal representatives the opportunity
to make oral or written submissions on any matter relating to this legal

qualification of the facts under Regulation 55.1

7 Decision on the confirmation of charges, 29 January 2007, ICC-01/04-01/06-803.

¥ Prosecution’s provision of the atended document containing the charges, Article 61(3)(a), 22 December 2008,
ICC-01/04-01/06-1571-Conf, and public redacted version, ICC-01/04-01/06-1573.

® Demande conjointe des représentants légaux des victimes aux fins de mise en ceuvre de la procédure en vertu
de la norme 55 du Réglement de la Cour, 22 May 2009, ICC-01/04-01/06-1891, paragraph 37.

% Ibid, paragraph 42.

" Ibid, page 23.
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8. On 29 May 2009, the prosecution submitted its response,’? in which it noted
that, pursuant to Regulation 55(2) of the Regulations and in line with the joint
request of the legal representatives, the Chamber has the authority to consider
the possibility of modifying the legal characterisation of the facts. The
prosecution further submitted that in the event that the Chamber
subsequently considered it appropriate to do so, it would, on notice, provide

the Chamber with its factual and legal response.’

9. On 12 June 2009, in response to a request from the Chamber for a more
detailed response to the joint request of the legal representatives, the
prosecution submitted its further observations.’® The prosecution addressed,
in general terms, the requirements of Regulation 55 as well as the factors the
Chamber might consider when deciding if re-characterisation is a possibility

in this case.!¢

10. More specifically, the prosecution made reference to the procedural approach
enunciated by the Chamber in its response to a previously raised potential
Regulation 55 modification,!” and suggested that this should be followed in
the instant case if a modification is deemed appropriate. The prosecution
noted that, although the Chamber will be aware of the law and is thus not
solely dependant on the arguments of the parties and participants with
respect to the applicable provisions, the Chamber should not apply a legal re-
characterisation that exceeds the facts and circumstances described in the
charges and any amendments thereto. It was further submitted that to trigger

the procedure contained in Regulation 55, the Chamber must be satisfied that

2 Prosecution’s Response to the Legal Representatives’ “Demande conjointe des représentants légaux des
victimes aux fins de mise en ceuvre de la procédure en vertu de la norme 55 du Réglement de la Cour”, 29 May
2009, ICC-01/04-01/06-1918.

'3 Ibid, paragraph 3.

*1CC-01/04-01/06-T185-CONF-ENG, page 54.

1% Prosecution’s Further Observations Regarding the Legal Representatives’ Joint Request Made Pursuant to
Regulation 55, 12 June 2009, ICC-01/04-01/06-1966.

' Ibid, paragraphs 7-8, 9-15.

" 1CC-01/04/01-06-1084, paragraphs 47-50
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the congruence of time, place and the facts alleged in the legal
representatives’ joint request are present in the charging documents and that
they are sufficient to constitute factual allegations within the scope of the
proposed legal re-characterisation. In the submission of the prosecution,
Regulation 55(2) requires the Chamber to find, at a minimum, a viable legal
theory under which the facts pleaded may constitute the new crimes
proposed. The prosecution noted that the legal representatives propose that
the Chamber supplements the charges by adding to them, rather than
replacing them. In this regard, the prosecution does not completely discount
the possibility of adding supplementary legal characterisations, provided the
Chamber does not exceed the facts and circumstances contained in the
charges. If the Chamber does not add additional charges through a legal re-
characterisation, it should nevertheless consider the evidence adduced
supporting the crimes relevant to the proposed re-characterisation for the
purposes of determining an appropriate sentence if it convicts the accused on

the existing charges.®

11. The prosecution reserved its position on the merits of the proposed
alternative legal characterisations until such time as the Regulation 55

procedure is triggered, if at all, by the Trial Chamber.?®

12. On 19 June 2009, the defence submitted its response to the joint request of the
victims’ legal representatives and the responses of the prosecution.?? The
defence noted that the legal representatives sought the implementation of the
procedure under Regulation 55 with the object that an “appropriate legal

qualification” be attached to the facts of sexual violence and inhuman and / or

'® 1CC-01/04-01/06-1966, paragraph 19.

" Ibid, paragraph 6.

20 Réponse de la Défense 4 la « Demande conjointe des représentants légaux des victimes aux fins de mise en
oeuvre de la procédure en vertu de la norme 55 du Reglement de la Cour » datée du 22 mai 2009 et 4 la
« Prosecution’s Response to the Legal Representatives’ Demande conjointe des représentants légaux des
victimes aux fins de mise en oeuvre de la procédure en vertu de la norme 55 du Réglement de la Cour » datée du
12 juin 2009, 19 June 2009, ICC-01/04-01/06-1975.

No. ICC-01/04-01/06 717 14 July 2009




cruel treatment. From the outset of their submission, the defence stated that
while the concept of “re-qualification” has repeatedly been used, in practice,
the aim of the joint request is to create the possibility of the conviction of the
accused not only for the crimes identified by the Pre-Trial Chamber in its
Decision on the confirmation of the charges, but also for the crimes of “sexual
slavery”, “inhuman” and / or “cruel treatment”, as contained in Articles

8(2)(b)(xxii), 8(2)(e)(vi), 8(2)(a)(ii) and 8(2)(c)(i) of the Statute.2:

13. The defence submitted that the joint request of the victims' legal
representatives is both inadmissible and unfounded. It argued that
Regulation 55 does not authorise the inclusion of additional offences to those
contained in the Decision on the confirmation of charges. Specifically it was
submitted that: (i) Regulation 55 has the sole purpose of facilitating a
correction to a legal qualification that could otherwise invalidate the
investigations; (ii) the power of Judges to re-qualify is limited to substituting
the offence charged with a lesser offence already included in the original and
thus any other form of re-qualification would require an amendment to the
indictment; (iii) Regulation 55 did not, in any event, confer on the Chamber
the ability to bring against the accused qualifications not envisaged in the
Decision on the confirmation of charges, even if they are a product of the “facts
and circumstances described in the charges”; and (iv) any modification of the
charges to add new legal qualifications or to substitute the initial
qualifications with those of a higher gravity cannot be implemented in
accordance with Articles 61(4) and 61(9) and Rules 121(4) and 128 of the Rules
of Procedure and Evidence, which reserve exclusive competence to the Pre-
Trial Chamber in this regard by requiring that the accused is informed of any

new charges before the beginning of the trial.?

*! Ibid, paragraph 20.
2 Ibid, paragraphs 10-18.
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14. The defence submitted that the facts relied on by the victims’ legal
representatives in support of the legal re-characterisations under Articles
8(2)(a)(ii), 8(2)(c)(i), 7(1)(g), 8(2)(b)(xxii) and 8(2)(e)(vi) of the Statute exceed
the framework of the “facts and circumstances described in the charges”. In
particular, it was submitted that the facts and circumstances that may be
considered by the Chamber under Regulation 55 should have been described
in the charges and any amendments made to them. Given that no
modifications to the charges have occurred since the confirmation stage, the
Chamber could not consider any “facts and circumstances” other than those
outlined in the Decision on the confirmation of charges. The “facts and
circumstances” described in that Decision do not allow for the
characterisation of the elements of crimes alleged by the legal

representatives.?

15. In particular, the defence submitted that for the purposes of crimes against
humanity as provided for under Article 7(1)(g) (“sexual violence”) the
Decision on the confirmation of charges made no mention of “facts and
circumstances” indicating a widespread and systemic attack against a civilian
population. Furthermore, no reference was made to “facts and circumstances”
indicating sexual violence of any form or gravity. Therefore, the facts and
circumstances described in that Decision cannot be qualified as crimes against
humanity pursuant to the relevant Articles. In this regard, the argument that
certain witnesses, who have given evidence before the Chamber to date, have
been able to describe facts regarding sexual violence is irrelevant, since these
facts did not feature, even cursorily, in the Decision on the confirmation of

charges.?

* Ibid, paragraphs 26-29.
* Ibid, paragraphs 30-33.
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16. Similarly, the defence submitted that for the purpose of war crimes pursuant
to Articles 8(2)(b)(xxii) and 8(2)(e)(vi) (“sexual violence”) no facts of this
nature are mentioned in the Decision on the confirmation of charges. Therefore,
the facts and circumstances described in that Decision cannot be qualified as
war crimes pursuant to the relevant Articles. Further, it cannot be validly
argued that the charges of enlistment and conscription of female children
under the age of 15 years implicitly include the charge of sexual violence,

particularly the crime of sexual slavery.?

17.In addition, the defence submitted that for the purpose of war crimes
pursuant to Article 8(2)(a)(ii) (“inhuman treatment”) the “facts and
circumstances” described in the Decision on the confirmation of the charges did
not include any allegation of torture or abuse causing “one or more persons
acute pain or suffering”. The defence submitted that the mere fact of the
enlistment, conscription or participation in the hostilities of children under
the age of 15 years cannot be automatically characterised as “inhuman
treatment”. In this regard, the Decision on the confirmation of the charges does
not describe the intentional infliction of such suffering by members of the
UPC on enrolled children in the course of their military activities and in
respect of acts committed against them by soldiers in their own army. In any
event, enlisted children under the age of 15 years are not eligible to be

regarded as “protected persons” within the meaning of Article 8(2)(a)(ii).%

18. Furthermore, the defence submitted that for the purpose of war crimes
pursuant to Article 8(2)(c)(i) (“cruel treatment”) the request of the victims’
legal representatives results in the same observations as those formulated
above on the subject of war crimes pursuant to Article 8(2)(a)(ii) (“inhuman

treatment”).?’

35 Ibid, paragraphs 34-41.
*¢ Ibid, paragraphs 42-44.
? Ibid, paragraphs 45-49.
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19.1t was submitted that the possibility of the Chamber ordering new
qualifications as those just described would seriously affect both the
fundamental rights of the accused as recognised by Article 67(1)(a), (b) and (c)
of the Statute as well as the fairness of the trial. In this regard, the defence
submitted that the new qualifications were not notified in time to the accused
and the accused had not been able, in any event, to prepare and conduct his
defence for the charges in the Decision on the confirmation of the charges. On this
basis, any amendment of the charges at this stage of the trial would prejudice

the right of the accused to be tried without undue delay.?

20. The defence in its final submission requested the Chamber to reject the joint

request of the victims’ legal representatives.?

21. On 26 June 2009, the victims’ legal representatives submitted “Observations
on the Response of the Defence”,® noting that the defence had not addressed
either the ability of the Chamber to modify the legal qualification of the facts

or the standing of the legal representatives to initiate this procedure.?

22. On the issue of the applicability of Regulation 55 to the present case, the legal
representatives reiterated the observations made in their previous joint
request. The legal representatives restated that the arguments introduced in
the prior joint request are not intended to replace the legal qualifications
chosen by the prosecution in its Amended Document Containing the Charges,
which reflects the charges upheld by Pre-Trial Chamber I in its Decision on the
confirmation of the charges. Instead of constituting additional charges, the same

facts may identify additional legal qualifications as they may constitute a

% Ibid, paragraphs 50-71.

* Ibid, page 20.

30 Observations des représentants des victimes sur la Réponse de la Défense datée du 19 juin 2009, 26 June
2009, ICC-01/04-01/06-1998.

*! Ibid, paragraph 9.

No. ICC-01/04-01/06 1117 14 July 2009







