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PRE-TRIAL CHAMBER II (the "Chamber") of the International Criminal Court (the 

"Court"), by majority, hereby renders this decision on the confirmation of charges 

pursuant to article 61(7) of the Rome Statute (the "Statute"). 

I. PROCEDURAL HISTORY 

1. On 26 November 2009, the Prosecutor filed a request for authorization to 

commence an investigation into the situation in the Republic of Kenya.^ On 31 March 

2010, the Chamber authorized, by majority, the commencement of an investigation 

into the situation in the Republic of Kenya in relation to crimes against humanity 

within the jurisdiction of the Court committed between 1 June 2005 and 26 

November 2009 (the "31 March 2010 Decision").^ 

2. On 15 December 2010, the Prosecutor submitted an application requesting the 

Chamber to issue summonses to appear for William Samoei Ruto ("Mr. Ruto"), 

Henry Kiprono Kosgey ("Mr. Kosgey") and Joshua Arap Sang ("Mr. Sang") 

(collectively "the Suspects").^ 

3. On 8 March 2011, the Chamber, by majority, decided that there were reasonable 

grounds to believe that the Suspects are criminally responsible for the crimes against 

humanity of murder, forcible transfer of population and persecution and summoned 

the Suspects to appear before it (the "Decision on Summons to Appear").'^ 

4. Pursuant to this decision, the Suspects voluntarily appeared before the Court at 

the initial appearance hearing held on 7 April 2011. During the initial appearance, in 

accordance with articles 60 and 61 of the Statute and rule 121, of the Rules of 

Procedure and Evidence (the "Rules"), the Chamber, inter alia, satisfied itself that the 

Suspects had been informed of the charges against them and of their rights under the 

^ ICC-01/09-3 and its annexes. 
2 Pre-Trial Chamber II, "Decision Pursuant to Article 15 of the Rome Statute on the Authorization of 
an Investigation into the Situation in the Republic of Kenya", ICC-01/09-19-Corr. 
3 ICC-01/09-30-Red. 
4 Pre-Trial Chamber II, "Decision on the Prosecutor's Application for Summons to Appear for William 
Samoei Riito, Henry Kiprono Kosgey and Joshua Arap Sang", ICC-01/09-01/11-1. 
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Statute and set the date of the commencement of the confirmation of charges hearing 

fori September 2011.5 

5. Since the initial appearance of the Suspects, the Chamber has been seized of a 

variety of procedural and legal issues, of which only the most important are outlined 

in the following sections. In total, the Chamber has received over 270 filings and has 

issued 85 decisions, including the present decision. 

A. The Government of the Republic of Kenya's challenge to the admissibility of 
the case 

6. On 31 March 2011, the Government of the Republic of Kenya filed the 

"Application on behalf of the Government of The Republic of Kenya pursuant to 

Article 19 of the ICC Statute", wherein it requested the Chamber to find that the case 

against the Suspects is inadmissible.^ On 21 April 2011, the Government of the 

Republic of Kenya filed 22 annexes of additional material, amounting to over 900 

pages, with which it sought to buttress its initial challenge.^ 

7. On 30 May 2011, the Chamber issued the "Decision on the Application by the 

Government of Kenya Challenging the Admissibility of the Case Pursuant to Article 

19(2)(b) of the Statute", wherein it determined that the case against the Suspects is 

admissible.^ On 30 August 2011, this decision was upheld by the Appeals Chamber.^ 

B. Disclosure of evidence 

8. With the aim of proactively managing the disclosure of evidence and its 

communication to the Chamber prior to the confirmation of charges hearing, the 

Chamber, on 6 April 2011, issued the "Decision Setting the Regime for Evidence 

5 ICC-Ol/09-Ol/ll-T-l-ENG ET pp. 9,11-15,17. 
6ICC-01/09-01/11-19, para. 80. 
nCC-01/09-01/11-64. 
8ICC-01/09-01/11-101, p. 28. 
^ Appeals Chamber, "Judgment on the appeal of the Republic of Kenya against the decision of Pre-
Trial Chamber II of 30 May 2011 entitled 'Decision on the Application by the Government of Kenya 
Challenging the Admissibility of the Case Pursuant to Article 19(2)(b) of the Statute'", ICC-01/09-
01/11-307. 
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Disclosure and Other Related Matters".^^ It established a principled approach to 

disclosure, wherein the parties were encouraged to disclose items of evidence in 

advance of the minimum requirements stipulated in rule 121(3) to (6), and (9) of the 

Rules. Subsequently, on 20 April 2011, the Chamber issued a decision establishing a 

calendar for disclosure.^^ It set a series of timelimits, which accommodated the 

estimated volume of evidence to be disclosed by the parties, as well as the Defence 

right to have adequate time and facilities to prepare, in accordance with article 

67(l)(b) of the Statute. 

9. As part of the disclosure process, the Chamber issued a number of decisions on 

the Prosecutor's requests for redactions under rule 81(2) and (4) of the Rules. On 24 

June 2011, the Chamber issued the "First Decision on the Prosecutor's Requests for 

Redactions and Related Requests",^^ wherein it, inter alia, outlined the principled 

approach of the Chamber with respect to the Prosecutor's proposals for redactions as 

well as proprio motu redactions pursuant to rule 81(4) of the Rules. The disclosure 

process, as organized by the Chamber, developed in three tiers and the Chamber 

received 50 filings from the parties^^ and issued 17 decisions on issues of evidence 

disclosure and redactions. The Defence teams sought no redactions to their evidence. 

Following the first decision on redactions, the Chamber issued five further decisions 

concerning redactions between 28 June 2011 and 27 July 2011.̂ '̂  

0̂ Pre-Trial Chamber II, "Decision Setting the Regime for Evidence Disclosure and Other Related 
Matters", ICC-01/09-01/11-44, p. 10. 
^̂  Pre-Trial Chamber II, "Decision on the 'Prosecution's application requesting disclosure after a final 
resolution of the Government of Kenya's admissibility challenge' and Establishing a Calendar for 
Disclosure Between the Parties", ICC-01/09-01/11-62, pp. 10-13. 
12 Pre-Trial Chamber II, "First Decision on the Prosecutor's Requests for Redactions and Related 
Requests", ICC-01/09-01/ll-145-Conf-Red. 
13 A total of 5900 pages were submitted for redaction along with 794 documents with over 15000 pages 
of disclosed evidence overall. 
14 Pre-Trial Chamber II, "Redacted Second Decision on the Prosecutor's Requests for Redactions", ICC-
01/09-01/11-152-Conf-Red; Pre-Trial Chamber II, "Redacted Third Decision on the Prosecutor's 
Requests for Redactions", ICC-01/09-01/ll-195-Conf-Red; Pre-Trial Chamber II, "Redacted Fourth 
Decision on the Prosecutor's Requests for Redactions", ICC-01/09-01/ll-218-Conf-Red; Pre-Trial 
Chamber II, "Redacted Fifth Decision on the Prosecutor's Request for Redactions", ICC-01/09-01/11-
229-Conf-Red. 
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10. On 1 August 2011, the Prosecutor filed the Document Containing the Charges and 

its List of Evidence,^^ and on 15 August 2011 an amended version thereof (the 

"Amended DCC").̂ ^ On 16 August 2011, the Defence teams of the Suspects filed their 

Lists of Evidence.^^ Together the parties have placed before the Chamber several 

thousand pages of evidence for the purpose of making a determination under article 

61(7) of the Statute. 

C. Participation of victims in the proceedings 

11. On 30 March 2011, the Chamber issued the "First Decision on Victims' 

Participation in the Case",̂ ^ with a view to regulating the submission to the Chamber 

of applications to participate in the proceedings. 

12. The Chamber received and assessed 394 victims' applications for participation 

in the present proceedings.^^ On 5 August 2011, the Chamber issued its decision on 

these applications,^^ wherein it, inter alia, admitted 327 victims as participants at the 

confirmation of charges hearing and in the related proceedings, appointed the Legal 

Representative of victims, and specified the scope of participatory rights of victim 

participants to be exercised, through the Legal Representative of victims, during the 

confirmation of charges hearing. 

13. Beside the assessment of victims' applications for participation in the 

proceedings, the Chamber decided on a number of other victim-related issues, 

including the representation of victims' interests at the initial appearance hearing,^^ 

15ICC-01/09-01/11-242 and confidential annexes. 
16ICC-01/09-01/11-261 and confidential annexes. 
17 ICC-01/09-01/ll-266-Conf-AnxA and its corrigendum; ICC-01/09-01/11-268-AnxA; ICC-01/09-01/11-
268-AnxB. 
18 Pre-Trial Chamber II, ICC-01/09-01/11-17. 
19ICC-01/09-01/11-91; ICC-01/09-01/11-141; ICC-01/09-01/11-170. 
20 Pre-Trial Chamber II, "Decision on Victims' Participation at the Confirmation of Charges Hearing 
and in the Related Proceedings", ICC-01/09-01/11-249. 
21 Pre-Trial Chamber II, "Second Decision on the Motion of Legal Representative of Victim Applicants 
to Participate in Initial Appearance Proceedings and Article 19 Admissibility Proceedings", ICC-01/09-
01/11-40; Pre-Trial Chamber II, "Decision on the Motion by Legal Representative of Victim Applicants 
to Participate in Initial Appearance Proceedings", ICC-01/09-01/11-14. 
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the access to confidential information by the Legal Representative of victims,^^ the 

access by the Prosecutor to unredacted victims' applications and the scope of the 

Chamber's assessment of the applications,^^ the reconsideration of appointment of 

the Legal Representative of victims^^ and the possibility for the Legal Representative 

of victims to make written submissions on specific issues of law and/or fact.̂ ^ 

D. Preparation f or the confirmation of charges hearing 

14. In preparation for the confirmation of charges hearing, the Chamber issued a 

number of case management decisions. Though the Prosecutor elected not to call live 

witnesses, the Defence teams initially proposed to call a maximum of 43 witnesses.^^ 

The Chamber, in light of the limited scope and purpose of the confirmation of 

charges hearing, instructed the Defence teams to call a maximum of 2 witnesses per 

suspect.^^ On 25 August 2011, the Chamber established the schedule for the 

confirmation of charges hearing, taking into account the observations of the parties, 

with a view to regulating the presentation of evidence, submissions, and witnesses.^^ 

15. Pursuant to the decision on the schedule, on 30 August 2011, the Defence teams of 

Mr. Ruto and Mr. Sang filed the joint "Defence Challenge to Jurisdiction" ("Mr. 

Ruto's and Mr. Sang's Joint Jurisdictional Challenge").2^ On the same date, the 

22 ICC-Ol/09-01/11-337. For the participant's submission see ICC-01/09-01/11-335. 
23 ICC-01/09-01/11-169. For the parties' submissions see ICC-01/09-01/11-102 and its annex and ICC-
01/09-01/11-107-Conf. 
24ICC-01/09-01/11-330. For the motion see ICC-01/09-01/11-314. 
25ICC-01/09-01/11-274 and ICC-01/09-01/11-338. For the parties' submissions see ICC-01/09-01/11-263 
and ICC-01/09-01/11-333. 
26 ICC-01/09-01/11-202-Conf-Exp; ICC-01/09-01/ll-203-Conf-Exp-Anx; ICC-01/09-01/11-204-Conf-Exp-
Anx. 
27 Pre-Trial Chamber II, "Order to the Defence to Reduce the Number of Witnesses to Be Called to 
Testify at the Confirmation of Charges Hearing and to Submit an Amended List of Viva Voce 
Witnesses", ICC-01/09-01/11-221. 
28 Pre-Trial Chamber II, "Decision on the Schedule for the Confirmation of Charges Hearing", ICC-
01/09-01/11-294. 

29 TCC-01/09-01/11-305 and its annexes. 

No. ICC-01/09-01/11 8/139 23 January 2012 



Chamber received the challenge filed by Mr. Kosgey ("Mr. Kosgey's Jurisdictional 

Challenge").^« 

16. In compliance with the Chamber's oral directions,^^ on 16 September 2011, the 

Prosecutor^^ and the Legal Representative of victims^^ submitted their written 

observations on the Defence jurisdictional challenges. 

17. In addition to the major topics as presented above, the Chamber considered other 

issues and rendered decisions in preparation for the confirmation hearing, in 

particular the parties' requests for the postponement of the confirmation hearing;^ 

the request by Mr. Ruto to waive his right to be present at the confirmation hearing;^^ 

and witness familiarization issues.̂ ^ 

E. The confirmation of charges hearing 

18. The confirmation of charges hearing commenced on 1 September 2011 and 

concluded on 8 September 2011. The parties first presented their submissions 

regarding procedural matters and then presented their respective cases, with two 

Defence teams calling two viva voce witnesses each. On the first day of the hearing, 

during the opening statement of their resepctive Defence teams, Mr. Ruto and Mr. 

Sang exercised their right under article 67(l)(h) of the Statute to make an unsworn 

oral statement. Further, consistent with the Chamber's ruling in its first decision on 

victims, the Chamber entertained and granted oral requests from the Legal 

Representative of victims to question witnesses. 

30 "APPLICATION ON BEHALF OF HENRY KIPRONO KOSGEY PURSUANT TO ARTICLE 19 OF 
THE ICC STATUTE", ICC-01/09-01/11-306. 
31ICC-01/09-01/11-T-5-ENG ET, pp. 15-16. 
32ICC-01/09-01/11-334. 
33ICC-01/09-01/11-332. 
34 ICC-01/09-01/11-260; ICC-01/09-01/11-286; ICC-01/09-01/11-301. For the parties' and participants' 
submissions see ICC-01/09-01/11-255 and its annexes, ICC-01/09-01/11-256; ICC-01/09-01/11-258; ICC-
01/09-01/11-280; ICC-01/09-01/11-283; ICC-01/09-01/11-284; ICC-01/09-01/11-287 and its annexes; ICC-
01/09-01/11-288 and its annex; ICC-01/09-01/11-295. 

35ICC-01/09-01/11-302. For the respective party's submission see ICC-01/09-01/11-299 and its annex. 
36 See ICC-01/09-01/11-259 and its annex on the Unified Protocol on the practices used to prepare and 
familiarize witnesses for giving testimony, accepted by the Chamber, and the corresponding three 
reports of the Victims and Witnesses Unit; ICC-01/09-01/11-304. 
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