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PRE-TRIAL CHAMBER 1 (“Chamber”) of the International Criminal Court
(“Court”) renders this decision on the “Prosecutor’s Application Pursuant to Article
58 as to Muammar Mohammed Abu Minyar GADDAF]I, Saif Al-Islam GADDAFI
and Abdullah AL-SENUSSI” (“Prosecutor’s Application” or “Application”);!

I) Introduction

1. On 26 February 2011, the United Nations Security Council, acting under
Chapter VII of the Charter of the United Nations, unanimously adopted Resolution
1970 referring the situation in the Libyan Arab Jamahiriya since 15 February 2011
(“the situation in Libya”) to the Prosecutor of the Court (“Prosecutor”), in

accordance with article 13(b) of the Rome Statute (“Statute”).

2. On 3 March 2011, following a preliminary examination of available
information, the Prosecutor announced that he had reached the conclusion that an
investigation into the situation in Libya was warranted, and that he had therefore

opened an investigation.?

3. On 4 March 2011, the Presidency of the Court issued a decision assigning the
situation in Libya to the Chamber, pursuant to regulation 46 of the Regulations of

the Court (“Regulations”).3

4. On 16 May 2011, the Prosecutor filed his Application under article 58 of the
Statute requesting the issuance of warrants of arrest for Muammar Mohammed Abu
Minyar Gaddafi (“Muammar Gaddafi” or “Gaddafi”), Saif Al-Islam Gaddafi (“Saif
Al-Islam Gaddafi” or “Saif Al-Islam”) and Abdullah Al-Senussi (“Abdullah Al-
Senussi” or “Al-Senussi”) for their alleged criminal responsibility for the commission

of crimes against humanity of murder and persecution of civilians from 15 February

1 ICC-01/11-4-Conf-Exp and its annexes. The Chamber notes that the names of the three persons
referred to in the Prosecutor’s Application are often spelled out in different ways. For the purposes of
the present proceedings, the Chamber has followed the spelling used by the Prosecutor in his
Application. 7

2 See also ICC-01/11-2-US-Exp, para. 1.

3ICC-01/11-1 and its annex.
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2011 onwards throughout Libya in, inter alia, Tripoli, Benghazi, and Misrata, through
the Libyan State apparatus and Security Forces, in violation of article 7(1)(a) and (h)
of the Statute and as principals to these crimes in accordance with article 25(3)(a) of

the Statute.*

5. The Chamber will hereunder analyse the information and evidence
(“Materials”) provided by the Prosecutor in his Application in light of the standard
set out in article 58 of the Statute to determine whether there are reasonable grounds
to believe that Muammar Gaddafi, Saif Al-Islam and Abdullah Al-Senussi have
committed the crimes alleged by the Prosecutor, and that their arrest appears
necessary. Accordingly, the Chamber’s findings in the present decision are made in
compliance with the requisite evidentiary threshold of “reasonable grounds to
believe.” The Materials referenced hereunder have the purpose of providing the
reasons underpinning the Chamber’s findings to the requisite threshold, without
prejudice to the relevance of other Materials or subsidiary facts relied on by the

Prosecutor that could also support the same findings.

II) Whether the case ggainst Muammar Gaddafi, Saif Al-Islam Gaddafi and
Abdullah Al-Senussi falls within the jurisdiction of the Court and is

admissible
A. Jurisdiction

6. Article 19(1) of the Statute requires the Chamber to satisfy itself that any case

brought before the Court falls within its jurisdiction.

7. In relation to the jurisdiction ratione temporis, the Chamber notes that, by
Resolution 1970 of 26 February 2011, the Security Council referred the situation in
Libya since 15 February 2011 to the Prosecutor, pursuant to article 13(b) of the

Statute. It further notes that, more specifically, the Prosecutor refers in his

4ICC-01/11-4-Conf-Exp and its annexes.
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Application to acts which were allegedly committed from 15 February 2011 to 28

February 2011 at the latest.

8. In relation to the jurisdiction ratione materiae, the Chamber notes that the
Prosecutor alleges that the conduct described in his Application gives rise to crimes
against humanity, listed in articles 7(1)(a) and (h) of the Statute, insofar as it was part
of a widespread or systematic attack directed against the civilian population in

Libya.

9. Finally, in relation to jurisdiction ratione loci and ratione personae, the Chamber
notes that the Prosecutor refers to conduct alleged to have been engaged in by
Libyan citizens throughout Libya from 15 February 2011 to 28 February 2011 at the
latest. Insofar as the situation in Libya has been referred to the Court by the Security
Council acting pursuant to article 13(b) of the Statute, the present case falls within
the jurisdiction of the Court despite the fact that it concerns the alleged criminal
liability of nationals of a State that is not party to the Statute and for crimes which
have been committed in the territory of a State that is not party to the Statute. At this
juncture, the Chamber also notes that, consistent with its findings in the Al Bashir
Case, the official position of an individual, whether he or she is a national of a State
party or of a State which is not party to the Statute, has no effect on the Court’s

jurisdiction.®

10. In view of the foregoing, the Chamber is satisfied that the case against
Muammar Gaddafi, Saif Al-Islam Gaddafi and Abdullah Al-Senussi falls within the

jurisdiction of the Court.

B. Admissibility

5 The Chamber notes that the Prosecutor in his Application referred at times to different time frames
for the purposes of his Application (“from 15 of February 2011 onwards”, para.1 and Count 1 and
Count 2 at page 16; “As of 15 February up until the day of this Application”, para. 24). However, the
Chamber notes in the section on the underlying acts (Prosecutor’s Application, paras. 92-135) the
latest act referred to by the Prosecutor allegedly occurred on 28 February 2011 (para.130 (ix) in
relation to Count 2).

¢ The Prosecutor v. Omar Hassan Ahmad Al Bashir, 4 March 2009, ICC-02/05-01/09-3, paras. 41-45.
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11.  Article 19(1) of the Statute provides that the “Court may, on its own motion,
determine the admissibility of a case in accordance with article 17.” Accordingly, the
Statute bestows upon the Chamber a discretionary power to determine, on its own

motion, the admissibility of any given case.

12.  In light of the information provided by the Prosecutor in his Application,” the
Chamber decides, at this stage, not to exercise its discretion to determine, on its own
motion, the admissibility of the case against Muammar Gaddafi, Saif Al-Islam
Gaddafi and Abdullah Al-Senussi as (i) the proceedings triggered by the
Prosecutor’s application for warrants of arrest are conducted on an ex parte basis;?
and (ii) there is no ostensible cause or self-evident factor which impels the Chamber

to exercise its discretion pursuant to article 19(1) of the Statute.’

II) Whether there are reasonable grounds to believe that one or more

crimes falling within the jurisdiction of the Court have been committed

13.  The Prosecutor alleges that crimes against humanity have been committed

across Libya as follows:

Count 1
Murder constituting a crime against humanity
(Article 7(1)(a) and Article 25(3)(a)of the Rome Statute)
From 15 February 2011 onwards, GADDAFI, as indirect perpetrator, and SAIF AL-
ISLAM and AL-SENUSSI, as indirect co-perpetrators, committed crimes against
humanity in the form of murder across Libya in, inter alia, Tripoli, Benghazi, and
Misrata, through the Libyan State apparatus and Security Forces in violation of
Articles 7(1)(a) and 25(3)(a) of the Rome Statute.

Count 2
Persecution
(Article 7(1)(h) and Article 25(3)(a) of the Rome Statute)
From 15 February 2011 onwards, GADDAF], as indirect perpetrator, and SAIF AL-
ISLAM and AL-SENUSSI, as indirect co-perpetrators, committed crimes against
humanity in the form of persecution across Libya in, inter alia, Tripoli, Benghazi, |

7 Prosecutor’s Application, paras. 168-172.
8 JCC-01/09-42, para.6.
® See Appeals Chamber Judgment of 13 July 2006, ICC-01/04-169, paras. 52-53.
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Misrata and other Libyan localities through the Libyan State apparatus and Security
Forces in violation of Articles 7(1)(h) and 25(3)(a) of the Rome Statute.

A. Whether there are reasonable grounds to believe that the contextual elements
of at least one crime against humanity within the jurisdiction of the Court

exist

14.  The Prosecutor submits that the crimes referred to under Counts 1 and 2 were
committed through the Libyén State apparatus and Security Forces against members
of the civilian population, as part of a widespread and systematic attack. In the view
of the Prosecutor, this attack was committed with a purpose to “quell the February

2011 popular demonstrations by all means” and pursuant to a State policy."

15, At the outset, in light of the Materials, the Chamber notes that Muammar
Gaddafi stated in a speech he delivered in the Green Square in Tripoli on 25
February 2011 that:

“I'm among the people, among the masses, even though Mu’ammar al-
Qadhafi isn’t a president, king or head of state and he doesn’t have any
constitutional or administrative powers”!!

16. In the same vein, the Chamber also notes the “Decree on Revolutionary
Legitimacy” which states that the “legitimacy of the Leader of the Revolution stems

from him being the leader of this great revolution.”!?

17. The Chamber, accordingly, notes that Muammar Gaddafi does not hold any
official title. The Chamber is however satisfied that there are reasonable grounds to
believe that despite the absence of any official title, Muammar Gaddafi has, since

1969, become the de facto head of the Libyan State; he is the internally and

10 Prosecutor’s Application, para. 74.

1 LBY-OTP-0007-0817, at 0819-0820. See also the speech he delivered on 22 February 2011, LBY-OTP-
0007-0788, at 0790-0792, and at 0795.

2 L. BY-OTP-0007-0679, at 0681.

13 Constitutional Declaration, articles 18 and 33, LBY-OTP-0007-0682 at 0686 and 0688; Decision on the
Revolutionary Command Council on Authorising the Chairman of the Council to Sign on its behalf,
12 December 1969, article 1, LBY-OTP-0007-0671, at 0672.
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internationally recognised and undisputed leader of Libya and has since instituted a

“one man rule” system."

18. Muammar Gaddafi has organised and controls a State apparatus which,
through the legal and security systems as well as through its control over the media,

was designed to ensure the endurance of his regime.

19.  The legal system in place dissuades and punishes the expression of any kind
of dissenting views against Muammar Gaddafi’s regime. Laws have been adopted to
criminalise “propaganda against the regime and demonstrating against the
government” and special courts have been created to try cases based on these laws,?

which violate freedom of speech, assembly and association.!6

20. In this regard, it appears from the Materials that people who opposed the
regime, referred to by the regime as “stray dogs”, as well as members of their

families, were arrested, tortured and in some instances even disappeared.?”

21. In addition, the media and telecommunications sectors also appear to be
central to the regime’s policy. The nationalisation of all print media'® and Muammar
Gaddafi’s control through his extended family and the Revolutionary Committees,
of the State-owned media (newspaper, television, radio, internet and telephone

companies)® facilitated both the withholding of information® and the dissemination

4 Prosecutor’s Application, paras. 59-72; See in particular, LBY-OTP-0002-0415, at 0418-0420 paras. 7-
10 and 13; LBY-OTP-0007-0694, at 0694-0698 and at 0704 paras. 5-7, 17-18, 27-28, 30 and 92; LBY-OTP-
0003-0009, at 0014-0015 paras. 30-31; LBY-OTP-0005-0182, at 0195 paras. 84-89; LBY-OTP-0003-0494, at
0504 para. 32, and at 0505 para. 35; LBY-OTP-0007-0065, at 0182; LBY-OTP-0007-0263, at 0467; LBY-
OTP-0007-0059; LBY-OTP-0005-1267; LBY-OTP-0008-0164; LBY-OTP-0005-1233.

15 Prosecutor’s Application, para. 57; LBY-OTP-0002-0599, at 0623; LBY-OTP-0002-0478, at 0544-0545.
16 Prosecutor’s Application, paras. 54-55; Decision on the Protection of the Revolution of December
1969, LBY-OTP-0007-0673; Act No.71 of 1972 CE concerning the Outlawing of Party Political Activities
issued by the Revolutionary Command Council, LBY-OTP-0008-0064; Penal Code, LBY-OTP-0005-
0288; Act No(20) of 1991 AD on Promotion of Freedom, LBY-OTP-0008-0049.

17 LBY-OTP-0007-0694, at 0699 para. 43; LBY-OTP-0008-0159; LBY-OTP-0007-0065, at 0175-0176; LBY-
OTP-0002-0415, at 0448-0449 paras. 135-137; LBY-OTP-008-0075, at 0081-0082 paras. 18-23; LBY-OTP-
0007-0741, at 0742 para. 2.

8. BY-OTP-0003-0009, at 0012 para. 18.

19 LBY-OTP-0003-0009, at 0012-0013 paras. 17-20; LBY-OTP-0002-0123, at 0136 para. 84.

» LBY-OTP-0003-0009, at 0012 para. 19.
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of his speeches at all times, including during the events of February 2011 which form

the basis of the Prosecutor’s Application.”

22.  Furthermore, the Materials presented to the Chamber reveal the extent and
complexity of the Libyan security and military system which is notably comprised of
the military, intelligence, police and ad hoc militias,? hereinafter referred to as

“Security Forces.”

23.  The Materials show that several units of the Security Forces were mandated to
monitor the conduct of perceived dissidents to Gaddafi's regime. These units include
(i) the Internal ‘and External Security Services® and (ii) the Revolutionary
Committees (al-lijan al-thawriya) which were, as early as May 2002, estimated to have
60 000 members who had infiltrated various layers of the Libyan society in order to

spy on perceived dissidents.?*

24.  Inlight of the aforementioned and on the basis of the Materials presented by
the Prosecutor, the Chamber finds reasonable grounds to believe that the highest

level of the State apparatus, through the legal system, the media monopoly and the

21 LBY-OTP-0003-0009, at 0012 paras. 17-20, and at 0013 para. 25; LBY-OTP-0002-0123, at 0136-0137
paras. 85-94.
2 Prosecutor’s Application, para. 64. The Security Forces are notably comprised of :

(i) The Military Intelligence: Prosecutor’s Application, para. 66; LBY-OTP-0002-0415, at 0429
para. 48; LBY-OTP-0007-0694, at 0696 para. 15, at 0698 para. 38;

(ii) the Libyan Armed Forces and the Police, Prosecutor’s Application, paras. 72-73. See also LBY-
OTP-0002-0376, at 0380-0383; LBY-OTP-0007-0694, at 0703 paras. 69 and 71-72; LBY-OTP-0007-0694, at
0702 para.69; LBY-OTP-0002-0415, at 0430 para.51;

(iii) The Internal and External Security Services: Prosecutor’s Application, para. 66. See also LBY-
OTP-0002-0376, at 0389-0390; LBY-OTP-0007-0694, at 0702-0703 paras. 69 and 73; LBY-OTP-0002-0415,
at 0428 paras. 46-47;

(iv) The Revolutionary Committees (al-lijal al-thawriya) and its Bureau, Prosecutor’s Application,
paras. 67-68. See also LBY-OTP-0002-0376, at 0390-0392; LBY-OTP-0007-0694, at 0702-0703 paras. 69-
75; LBY-OTP-0002-0415, at 0422 para. 22; LBY-OTP-0004-0051, at 0061 para. 67; ‘

(v) The Revolutionary Guard (Al-Haras Al-Thawry), the Popular Guard (Al-Haras Al-Sha’bi) and
the Revolutionary Combating Militias, Prosecutor’s Application, paras. 69-71. See also LBY-OTP-
0002-0376, at 0392-0393; LBY-OTP-0002-0415, at 0419 para. 11, at 0242 paras. 28-29;

(vi) Brigades and militia units, Prosecutor’s Application, para. 72. See also LBY-OTP-0007-
0694, at 0702-0703 paras. 69 and 71-72; LBY-OTP-0002-0415, at 0425 paras. 30-31, and at 0430 para. 52.
3 Prosecutor’s Application, para. 66. See also, LBY-OTP-0002-0376, at 0389-0390; LBY-OTP-0007-0694,
at 0702-0703 paras. 69 and 74; LBY-OTP-0002-0415, at 0428 paras. 46-47.

24 Prosecutor’s Application, paras. 67-68. See also, LBY-OTP-0002-0376, at 0390-0392; LBY-OTP-0007-
0694, at 0702:0703 paras. 69 and 75; LBY-OTP-0002-0415, at 0422 para.22; LBY-OTP-0004-0051, at 0061
para. 67.

No. ICC-01/11 , 9/43 27 June 2011






